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DECISIONS 

or  THE 

COMPTROLLER  OF  THE  TREASURY. 


EFFECT  OF  THE  RESTRICTIVE  WORDS  IN  THE 
TITLE  ON  THE  JLARGER  WORDS  OF  THE  STAT- 
UTE AUTHORIZING  THE  ACQUIREMENT  OF  A 
SITE  AND  THE  ERECTION  OF  A  BUILDING  FOR 
AN  IMMIGRATION  STATIQN,  AT  PHILADELPHIA. 

It  is  only  where  there  is  doubt  or  uncertainly  as  to  the  meaning  of  a  statute 
that  the  title  thereof  may  be  looked  to  for  aid  in  it&  construction. 

Where  the  words  of  a  statute  are  laiger  and  mor6  gono^^I'in  their  meaning 
than  those  of  the  title  thereof  the  former  must  preva ii:      > ' 

Where  a  statute  entitled  "An  act  to  provide  for  the  purch'ad«yof-g'X)undfor 
and  the  erection  of  a  public  building  for  an  immigration  atatitiu,  on  a 
site  to  be  selected  for  said  station,  in  the  city  of  Philadelphia,  Pennsyl- 
vania, "  provides  that  the  Secretary  of  Commerce  and  Labor  is  author- 
ized and  directed  to  acquire  "a  suitable  site  and  cause  to  be  erected, 
complete,  thereon,  a  public  building  to  temporarily  accommodate  and 
care  for  immigrants  arriving  at  the  city  of  Philadelphia  in  the  State  of 
Pennsylvania,''  and  makes  an  appropriation  for  the  purchase  of  said 
ground  and  the  erection  of  said  building,  the  meaning  of  the  statute 
is  not  doubtful  nor  ambiguous  and  the  larger  meaning  of  the  words  used 
is  not  limited  by  the  restrictive  phrase  '*  in  the  city  of  Philadelphia, 
Pennsylvania"  contained  in  the  title,  and  said  appropriation  would  be 
available  to  purchase  a  guitabh  site  for  the  purposes  specified  in  said  act 
and  the  erection  of  a  building  thereon  either  outside  or  inside  of  the 
city  of  Philadelphia. 

{Comptroller  TraceweU  to  the  Secretary  of  Commerce  and  Labor, 
July  7,  1908,) 

I  have  received  your  letter  of  the  1st  instant  as  follows: 

"I  have  the  honor  to  inclose  a  copy  of  a  communication, 
dated  the  23d  ultimo,  addressed  by  this  Department  to  the 
Attorney-General,  and  a  copy  of  his  reply,  dated  June  26th, 
su^esting  that,  before  he  renders  an  opinion  on  the  question 
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whether  it  would  be  proper,  under  the  act  of  Congress  a, 
proved  February  6,  1908,  entitled  *An  act  to  provide  for  the 

f>urchase  of  ground  for  and  the  erection  of  a  pubHc  building 
or  an  immigrant  station,  on  a  site  to  be  selected  for  said  sta- 
tion, in  the  city  of  Philadelphia,  Pennsylvania,'  to  purchase 
a  site  located  in  Gloucester,  N.  J.,  there  be  obtained  from 
you  a  statement  whether  you  would  consider  that  you  had 
discretion  to  take  the  intent  of  Congress  into  consideration 
in  passing  upon  such  expenditures. 

*  ^  Will  you  please  advise  me  in  the  premises  at  as  early  a  date 
as  possible?" 

From  the  accompaning  letters  it  appears  that  you  request 
my  decision  of  the  question  whether  you  would  be  author- 
ized to  use  the  appropriation  made  by  the  act  cited  in  pur- 
chasing a  site  and  erecting  a  building  iii  Gloucester,  for  the 
purposes  specified  in  the  act. 

The  act  of  February  6,  1908  C35\Siat.,  6),  provides: 

*' An  Act  to  provide  foy^  tKfs-purchase  of  ground  for  and  the 
erection  of  a  pubUc  buildife^  for  an  immigration  station,  on  a 
site  to  be  selected -for  ^id  station,  in  the  city  of  PhUadelphia, 
Pennsylvania..-,  •'••\^ " " 

^^Beit  enckdei^^^'ihe  Senate  and  House  of  Representatives  of 
the  TJnit^^  J^idies  of  America  in  Congress  assembledf  That  the 
Secretf^ry.  of  the  Department  of  Commerce  and  Labor  be,  and 
he  is.  nfireby  authorized  and  directed  to  acquire  by  purchase 
or  condemnation  a  suitable  site  and  cause  to  be  erected,  com- 
plete, thereon,  a  public  building  to  temporarily  accommo- 
date and  care  for  immigrants  arriving  at  tne  city  of  Philadel- 
phia, in  the  State  of  Pennsylvania;  the  cost  of  said  site  and 
the  complete  erection,  equipment,  and  furnishing  of  said 
building  not  to  exceed  the  sum  of  two  hundred  and  fifty 
thousand  dollars. 

*^Sec.  2.  That  the  sum  of  two  hundred  and  fifty  thousand 
dollars  is  hereby  appropriated  for  the  purchase  of  ground  for 
and  the  complete  erection  and  fumisning  of  said  building, 
which  sum  shall  be  paid  from  the  immigrant  fund;  that  the 
said  building  shall  be  erected  in  accordance  with  plans  and 
specifications  to  be  prepared  by  the  Supervising  Architect 
of  the  Treasury  Department,  and  under  the  supervision  of 
said  Department. 

"Approved,  February  6,  1908." 

The  body  of  the  act  authorizes  and  directs  you  to — 

*' acquire  by  purchase  or  condemnation  a  suitable  site  and 
cause  to  be  erected,  complete,  thereon,  a  public  building  to 
temporarily  accommodate  and  care  for  immigrants  arriving 
at  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania.'' 
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It  will  be  observed  that  the  place  where  this  building  shall 
be  located  is  not  specified. 

The  purpose  for  which  it  is  to  be  used  is,  however,  specified 
and  it  must  be  presumed  that  Congress  intended  that  it 
should  be  so  located  as  to  subserve  the  purpose  for  which  its 
erection  was  authorized.  The  mere  fact  that  it  is  to  be 
erected  for  the  care  of  immigrants  arriving  at  the  city  of 
Philadelphia,  in  the  State  of  Pennsylvania,  is  not  equivalent 
to  a  direction  that  the  building  shall  be  erected  in  said  city. 
The  fact,  however,  that  the  pmpose  of  the  building  is  to  tem- 
porarily accommodate  and  care  for  immigrants  arriving  at 
said  city  would  seem  to  indicate  that  Congress  intended  to 
have  said  building  erected  in  said  city  or  at  least  so  conven- 
iently situated  with  relation  thereto  as  to  effect  the  purposes 
specified. 

The  title  of  the  bill  stating  the  purpose  of  the  act  describes 
it  as  an  act  to  provide  for  the  purchase  of  ground  for  and  the 
erection  of  a  pubUc  building  for  an  immigrant  station,  on  a 
site  to  be  selected  for  said  station  in  the  city  of  Philadelphia, 
Pa.  It  will  be  noted  that  this  title  refers  to  the  site  to  be 
selected  as  in  the  city  of  Philadelphia  not  at  said  city. 

If  the  body  of  the  act  had  clearly  designated  the  limits 
within  which  a  site  might  be  selected  such  Umits  would  not 
be  controlled  by  the  title,  but  it  has  often  been  held  that 
when  a  doubt  exists  as  to  the  meaning  of  a  statute  the  title 
may  be  looked  to  for  aid  in  its  construction.  ( United  States 
V.  Fisher,  2  Cranch,  358,  386;  Smythe  v.  Fislce,  23  Wall., 
374,  380;  Holy  Trinity  Church  v.  United  States,  143  U.  S., 
457,  463;  Coosaw  Mining  Co.  v.  Sovth  Carolina,  144  U.  S., 
551,  563.) 

In  the  case  of  United  Siaies  v.  Fisher,  supra,  Chief  Justice 
Marshall  stated  the  rule  which  should  govern  in  referring  to 
the  title  to  ascertain  the  meaning  of  a  statute  as  follows 
(p.  386): 

**0n  the  influence  which  the  title  ought  to  have  in  con- 
struing the  enacting  clauses  much  has  been  said;  and  yet 
it  is  not  easy  to  discern  the  point  of  difference  between  the 
opposing  counsel  in  this  respect.  Neither  party  contends 
that  the  title  of  an  act  can  control  plain  words  in  the  body 
of  the  statute;  and  neither  denies  that,  taken  with  other 
parts,  it  may  assist  in  removing  ambiguities.  Where  the 
intent  is  plam,  nothing  is  left  to  construction.     Where  the 
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mind  labors  to  discover  the  design  of  the  legislature,  it  seizes 
everything  from  which  aid  can  be  derived;  and  in  such  case 
the  title  claims  a  degree  of  notice,  and  will  have  its  due 
share  of  consideration.  '^ 

The  other  cases  cited  apply  the  rule  as  above  annoimced. 
In  the  case  of  Smythe  v.   FisJce,  supra,  the  court  said 
(p.  380): 

'^A  thing  may  be  within  the  letter  of  a  statute  and  not 
within  its  meaning,  and  within  its  meaning,  though  not 
within  its  letter.  The  intention  of  the  lawmaker  is  the 
law.  *  *  *  Where  doubt  exists  as  to  the  meaning  of  a 
statute,  the  title  may  be  looked  to  for  aid  in  its  construction." 

It  has  often  been  held,  however,  that  in  construing  statutes 
the  title  is  referred  to  only  in  cases  of  doubt  or  ambiguity. 
(Cornell  v.  Coyne,  192  U.  S.,  418;  Patterson  v.  Baric  Eudora, 
190  U.  S.,  169.) 

Where  the  words  of  the  enacting  clause  are  larger  than 
those  of  the  title  the  former  must  prevail.  ( United  States 
V.  Briggsy  9  How.,  351.) 

Other  famiUar  rules  are  that — "Apt  and  sensible  meaning 
must.be  given  to  words  used  in  statutes''  (United  States 
V.  United  Verde  Copper  Company,  196  U.  S.,  207,  214);  that 
the  '^  spirit  and  intent  of  a  statute  rather  than  the  mere  letter" 
is  to  control  (Potter  v.  Hull,  189  U.  S.,  292);  that  "stat- 
utes are  to  be  reasonably  construed  to  make  effective  the 
legislative  intent"  (Scottish  Union  Ins.  Company  v.  Bowland, . 
196U.  S.,  611). 

Tested  by  these  rules  is  there  any  ambiguity  or  doubt  as 
to  the  meaning  of  the  act  of  February  6,  1908,  as  to  the 
location  of  the  site  ?  Under  this  act  the  site  must  be  a  suit- 
able site  that  is  adapted  to  the  purpose  specified  in  the  act. 
This  purpose  is  to  temporarily  accommodate  and  care  for 
immigrants  arriving  at  the  city  of  Philadelphia,  in  the  State 
of  Pennsylvania. 

There  is  nothing  in  tliis  language  that  would  limit  your 
right  to  select  a  site  to  any  particular  place  in  the  city  or  in 
my  opinion  to  require  you  to  select  a  site  in  the  city  at  all. 
The  site  might  be  suitable  without  being  in  the  city.  If 
there  is  any  limitation  on  your  right  to  select  a  suitable  site 
adjacent  to  the  city  rather  than  in  it  such  limitation  does 
not  appear  in  the  body  of  the  act  and  can  not  reasonably  be 
implied  from  it.    Such  limitation  does  appear  in  the  title. 
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but  as  we  have  seen,  the  title  can  only  be  referred  to  in  con- 
struing the  act  in  cases  of  doubt  or  ambiguity.  The  doubt 
or  ambiguity  in  this  case,  if  any,  does  not  arise  from  the 
language  used  in  the  body  of  the  act  but  from  a  reference 
to  the  title  of  the  act  in  construing  it.  If  the  purpose  of 
the  act  is  to  be  ascertained  from  the  title  it  must  be  con- 
strued as  limiting  your  right  to  select  a  site  in  the  city  of 
Philadelphia. 

I  am  of  the  opinion,  however,  that  the  body  of  this  act 
does  not  even  impUedly  require  the  site  of  this  building  to 
be  in  the  city  of  Philadelphia.  If  the  site  selected  is  suitable, 
the  act  does  not  prohibit  the  selection  of  a  site  outside  of  the 
city  or  require  a  selection  to  be  made  in  the  city.  This  being 
true  there  is  no  such  ambiguity  or  doubt  relative  to  the 
location  of  the  site  as  justifies  a  reference  to  the  title  of  the 
act  in  the  construction  of  it. 

You  are  therefore  advised  that  if  you  should  select  a  suit- 
able site  for  the  purposes  specified  in  said  act,  whether  out- 
side or  inside  of  the  city  of  Philadelphia,  the  appropriation 
would  be  available  to  pay  for  said  site  and  erect  the  buildings 
thereon. 


ATTAINMENT  OF  LEAVE  STATUS  BY  EMPLOYEES 
OF  NAVY-YARDS,  ETC. 

In  computing  the  *' twelve  consecutive  months**  of  service  of  employees  of 
navy-yards,  gun  factoides,  naval  stations,  and  arsenals  for  the  purpose  of 
determining  the  date  of  their  attaining  leave  status  under  the  act  of 
February  1, 1901,  the  period  of  a  temporary  suspension  or  lay  off  ordered 
by  the  proper  officer  of  the  Government  because  of  some  exigency  or 
neceesity  of  the  service,  and  which  is  not  due  to  any  act  or  fault  of  the 
employee,  should  be  counted. 

(AssistarU  Comptroller  Mitchell  to  ihe  Secretary  of  War,  July  10 j 

1908.) 

I  have  received  yoiu*  communication  of  the  6th  instant 
requesting  my  decision  of  a  question  presented  by  the  Chief 
of  Ordnance,  United  States  Army,  as  follows: 

*'l.  I  have  the  honor  to  report  that  under  the  act  of  Con- 
gress granting  leaves  of  absence  to  employees  of  the  navy- 
yards,  gun  factories,  naval  stations,  and  arsenals  of  the  United 
States  Government,  approved  February  1,  1901  (31  Stat., 
746),  cases  have  occurred  at  ordnance  establishments  in 
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which  the  date  upon  which  an  employee  first  attains  a  leave 
status  within  the  meaning  of  this  act  depends  upon  what  may 
be  held  to  constitute  service  during  twelve  consecutive 
months.     The  act  referred  to  is  as  follows : 

"  ^Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  Assembled y 
That  each  and  every  employee  of  the  navy-yards,  gun  fac- 
tories, naval  stations,  and  arsenals  of  the  United  States 
Government  be,  and  is  hereby,  granted  fifteen  working  dajs' 
leave  of  absence  each  year  without  forfeiture  of  pay  durmg 
such  leave:  Providedj  That  it  shall  be  lawful  to  allow  pro 
rata  leave  only  to  those  serving  twelve  consecutive  months 
or  more:  And  provided  further  y  That  in  all  cases  the  heads  of 
divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  be  allowed  without  detriment  to  the  service,  and  that 
absence  on  account  of  sickness  shall  be  deducted  from  the 
leave  hereby  granted.' 

'*2.  The  cases  referred  to  are  those  in  which  an  employee 
is  laid  off  for  a  period  of  more  than  thirty  days  because, 
although  there  is  authorized  work  for  him  to  do,  and  he  is 
wanted  to  do  it,  conditions  are  not  such  that  it  can  be  pro- 
secuted at  the  time.  A  specific  instance  may  be  cited  wnere 
an  employee  entered  the  Government  service  on  August  7, 
1906,  and  worked  until  July  1,  1907^  when  work  was  discon- 
tinued temporarily  for  a  period  of  six  weeks  for  the  purpose 
of  repairing  the  plant  and  pending  the  adoption  of  certain 
changes  in  the  design  of  the  product.  During  this  period  the 
employee  was  at  all  times  in  readiness  to  enter  upon  the  work 
if  called  upon  and  was  so  called  upon  as  soon  as  the  con- 
ditions permitted  resumption  of  the  work.  If  this  period  of 
enforced  absence  be  not  considered  as  service  within  the 
meaning  of  the  act,  this  employee  would  not  have  attained  a 
leave  status  on  August  6,  1907,  as  he  would  have  had  no  stop- 
page occurred,  but  to  attain  such  status  he  would  have  to 
render  service  in  twelve  consecutive  months  from  the  date  on 
which  he  resumed  actual  work. 

^'3.  It  has  been  held  by  this  Department  that  in  the  case 
of  an  employee  who  has  attained  the  leave  status  through 
having  rendered  service  for  twelve  consecutive  months  a 
cessation  from  work  for  a  period  of  thirty  consecutive  days 
from  the  cause  cited  in  the  foregoing  paragraph  will  not  cause 
him  to  cease  to  be  an  employee  and,  therefore,  will  not  operate 
to  deprive  him  of  that  status. 

''4.  It  is  believed  that  an  authoritative  decision  should  be 
given  on  tliis  point,  viz,  when  there  is  authorized  work  to  be 
done,  and  a  certain  employee  is  wanted  to  do  it,  but  condi- 
tions are  temporarily  not  such  that  it  can  be  prosecuted  at 
the  time,  whether  or  not  such  period  of  enforced  absence 
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should  be  counted  as  service  within  the  meaning  of  the  act 
referred  to  above  in  detenninin^  the  date  of  attaining  leave 
status  by  the  employee  in  question." 

In  an  opinion  rendered  to  you  on  the  1st  instant  by  the 
Judge-Advocate-General  of  the  Army  on  the  question  here 
presented,  that  officer  says — 

''In  an  opinion  rendered  by  this  office,  with  the  approval 
of  the  Secretary  of  War,  on  March  14, 1902,  it  was  said: 

*'*  *The  question  of  what  constitutes  ''serving  twelve  con- 
secutive months"  depends  to  some  extent  upon  the  question 
of  employment.  An  emplovee  does  not  cease  to  be  in  the 
service  or  the  United  States  because  he  is  temporarily  absent. 
It  is  always  in  the  power  of  the  United  States  to  break  the 
continuitv  of  the  service  of  an  employee  by  breaking  the  con- 
tinuity of  his  employment.  I  am  inclined  to  the  view  that 
Congress  intended  by  this  language  to  provide  against  the 
granting  of  leaves  to  persons  temporarily  employed  rather 
than  to  prohibit  the  granting  of  leave  to  permanent  employees 
temporarily  absent.' 

**The  foregoing  expression  of  view  had,  of  course,  no  rela- 
tion to  absence  on  account  of  sickness,  which  is  expressly 
provided  for  in  the  statute. 

"In  the  case  in  reference,  the  absence  of  the  employee  is  a 
necessary  incident  of  the  administration  of  the  arsenals, 
armories,  g^  factories,  and  other  estabUshments,  in  each  of 
which  considerable  numbers  of  workmen  are  employed.  The 
suspension  of  labor  is  caused  by  the  Government,  and  is  not 
due  to  the  act  or  fault  of  the  employees,  who  are  ready  to 
work,  but  are  prevented  from  doing  so  by  the  Government 
during  the  period  of  suspension  or  lay  off, 

' '  I  therefore  concur  m  the  view  of  the  Chief  of  Ordnance, 
and  give  it  as  the  opinion  of  this  office  that  time  lost  by  em- 
ployees of  arsenals,  gim  factories,  etc.,  of  the  Ordnance 
Department,  due  to  lay  offs  ordered  by  the  proper  officers  of 
tibe  Department,  do  not  interrupt  the  continuity  of  service 
for  leave  of  absence  within  the  operation  of  the  act  of  Feb- 
ruary 1,  1901  (31  Stat.  L.,  746)." 

I  concur  in  the  views  expressed  by  the  Chief  of  Ordnance 
and  Judge-Advocate-General  of  the  Army.  The  above  act 
of  February  1,  1901,  is  beneficial  in  character  and  should 
receive  a  liberal  construction.  The  word  "serving''  as  used 
in  the  first  proviso  of  the  above  act  of  February  1,  1901, 
means  nothing  more,  I  think,  than  the  term  "in  service." 
An  employee's  service  is  not  interrupted  or  broken  by  a 
temporary  absence  of  the  character  indicated  by  the  Chief  of 
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Ordnance.  Notwithstanding  his  enforced  absence  because 
of  some  exigency  or  necessity  of  the  service,  he  is  still  in  serv- 
ice under  his  original  appointment  or  employment. 

I  am  of  opinion  that  an  employee  of  the  class  indicated  by 
the  Chief  of  Ordnance  is  serving  within  the  meaning  of  the 
act  of  February  1,  1901,  supra,  during  the  period  of  a  tem- 
porary suspension  or  lay  off  ordered  by  the  proper  officer  of 
the  Government  because  of  some  exigency  or  necessity  of  the 
service,  and  which  is  not  due  to  any  act  or  fault  of  the  em- 
ployee. 

CONSTRUCTIVE  SERVICE  PAY  OF  RETIRED  OFFI- 
CERS OF  THE  NAVY  AND  OF  OFFICERS  DRAWING 
OLD  NAVY  PAY;  SEA  DUTY  PAY;  MILEAGE  OF 
PAYMASTERS*  CLERKS;  PAY  OF  RETIRED  REAR- 
ADMIRALS;  AND  RATIONS  OR  COMMUTATION 
THEREFOR  OF  COMMISSIONED  OFFICERS  WHILE 
ON  SEA  DUTY. 

Retired  officers  of  the  Navy  who  were  originally  appointed  to  the  Navy 
from  civil  life  and  retired  prior  to  the  paaaage  of  the  navy  personnel  act 
of  March  3,  1899,  are  not  entitled  to  be  credited  with  five  years*  con- 
structive service  in  computing  thjBir  pay  under  the  act  of  May  13, 1908. 

Officers  of  the  Navy  appointed  from  civil  life  who  are  entitled  to  and  are 
drawing  old  navy  pay  under  the  law  and  pay  tables  in  force  prior  to  the 
pafisage  of  the  navy  personnel  act  of  March  3,  1899,  are  entitled  to  be 
credited  with  five  years*  constructive  service 

Commissioned  officers  of  the  Navy  attached  to  and  serving  on  board  a  re- 
ceiving ship,  under  the  usual  conditions  of  sea  service,  are  performing 
sea  duty  and  are  entitled  to  the  10  per  cent  increase  of  pay  provided 
therefore  by  the  act  of  May  13,  1908. 

Under  the  act  of  May  13, 1908,  paymasters'  clerks  of  the  Navy  are  entitled  to 
mileage,  instead  of  actual  expenses,  when  traveling  under  orders  in  the 
United  States. 

Retired  officers  of  the  Navy  of  the  rank  of  rear-admiral  who  were  retired 
prior  to  the  passage  of  the  navy  personnel  act  of  March  3,  1899,  are 
entitled  to  three-fourths  of  the  pay  of  a  rear-admiral  of  the  first  nine 
provided  by  the  act  of  May  13,  1908. 

Retired  officers  of  the  Navy  of  the  rank  of  rear-admiral  of  either  the  first  or 
second  nine  are  entitled  under  the  act  of  May  13,  1908,  to  three-fourths 
of  the  pay  provided  by  said  act  for  officers  of  corresponding  rank  for  psy 
purposes  on  the  active  list  without  regard  to  length  of  service. 

All  officers  of  the  Navy,  other  than  the  commissioned  officers  of  the  line, 
medical  and  pay  corps  and  commissioned  warrant  officers,  are  entitled 
to  rations  or  commutation  therefor  while  on  sea  duty. 
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(AssiaiafU  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
July  IS,  1908.) 

By  your  reference  of  the  19th  ultimo,  your  request  my 
decision  of  seven  questions  arising  under  the  naval  appro- 
priation act  of  May  13,  1908  (35  Stat.,  127),  presented  by 
the  Paymaster-General  of  the  Navy.  These  questions  will 
be  stated  and  considered  in  consecutive  order. 

"1.  Are  officers  of  the  Navy  who  were  originally  appointed 
from  civil  life  and  retired  prior  to  the  passage  of  the  personnel 
act  of  March  3,  1899,  entitled  to  five  years'  constructive 
service  in  computing  their  pay?" 

This  question  was  presented  by  Pay  Inspector  F.  T. 
Arms,  U.  S.  Navy,  in  the  case  of  George  C.  Drinen,  assistant 
engineer,  U.  S.  Navy,  retired,  and  decided  July  13,  1908,  in 
the  negative. 

"2.  Are  officers  of  the  Navy  appointed  from  civil  life 
entitled  to  five  years'  constructive  service  when  drawing  pay 
under  the  pay  tables  in  force  prior  to  the  passage  of  the 
personnel  act  of  March  3,  1899?  Memoranda  No,  54,  page 
581;  Comp.  Dec,  August  11,  1905,  and  references  cited 
therein." 

The  third  proviso  of  the  navy  personnel  act  of  March  3, 
1899  (30  Stat.,  1007),  provides: 

"That  all  officers,  including  warrant  officers,  who  have 
been  or  may  be  appointed  to  the  Navy  from  civil  life  shall, 
on  the  date  of  appointment,  be  credited,  for  computing 
their  pay,  with  five  years'  service." 

No  discrimination  is  made  in  the  above  proviso  between 
officers  who  receive  old  navy  pay  and  those  who  receive 
army  pay. 

Under  this  proviso  an  officer  of  the  Navy  who  was  re- 
ceiving old  navy  pay,  if  he  otherwise  came  within  the  terms 
of  the  said  proviso,  was  entitled  on  the  date  of  appointment 
to  be  credited  with  five  years'  constructive  service  for  com- 
puting his  pay. 

In  the  decision  of  this  office  dated  June  13,  1908  (14  Comp. 
Dec,  882),  it  was  held  that  said  proviso  was  not  repealed  by 
the  act  of  May  13, 1908.  The  old  navy  pay  for  commissioned 
officers  is  repealed,  however,  by  the  latter  act,  but  is  reserved 
by  the  foUoMring  clause  to  those  officers  theretofore  entitled 
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to  the  same  if  by  the  application  of  the  new  rates  their  pay 
would  be  reduced: 

"Nothing  herein  shall  be  construed  so  as  to  reduce  the  pay 
or  allowances  now  authorized  by  law  for  any  commissionea, 
warrant,  or  appointed  officer  or  any  enhsted  man  of  the 
active  or  retired  lists  of  the  Navy,  and  all  laws  inconsistent 
with  this  provision  are  hereby  repealed." 

I  have  the  honor,  therefore,  to  answer  said  question  in  the 
affirmative. 

"3.  Are  commissioned  officers  of  the  Navy  attached  to 
receiving  ships  entitled  to  10  per  cent  additional  pay  allowed 
to  commissioned  officers  on  sea  duty  and  on  shore  duty  be- 
yond the  continental  limits  of  the  United  States?  {Symonds 
V.  TJ,  S.,  120  U.  S.,  46:  StroTig  v.  TJ.  S.,  125  U.  S.,  656;  En- 
gard  v.  V,  S.,  38  Ct.  CL,  712.)'^ 

The  act  of  May  13, 1908  (35  Stat.,  128),  provides: 

"All  officers  on  sea  duty  and  all  officers  on  shore  duty 
beyond  the  continental  Umits  of  the  United  States  shall, 
while  so  serving,  receive  10  per  cent  additional  of  their 
salaries  and  increase  as  above  provided,  and  such  increase 
shall  commence  from  the  date  of  reporting  for  duty  on 
board  ship  or  the  date  of  sailing  from  the  United  States 
for  shore  duty  beyond  the  seas  or  to  join  a  ship  in  foreign 
waters." 

It  is  well  settled  that  a  commissioned  officer  of  the  Navy 
attached  to  and  serving  on  board  a  receiving  ship  under 
the  usual  conditions  of  sea  service  is  performing  sea  duty 
and  is  entitled  to  sea  pay  under  the  laws  in  effect  prior  to 
the  said  act  of  May  13,  1908,  and  I  see  nothing  in  the  latter 
act  which  changes  the  character  of  such  duty.  In  other 
words,  the  same  circumstances  and  conditions  which  would 
have  entitled  an  officer  to  sea  pay  while  attached  to  and 
serving  on  board  a  receiving  sliip  under  the  laws  in  eflfect 
at  the  time  of  the  passage  of  the  act  of  May  13,  1908,  would 
entitle  him  to  receive  the  10  per  cent  additional  pay  for  sea 
duty  provided  by  the  latter  act. 

"4.  Under  the  provisions  of  the  above-mentioned  act 
providing  that  paymasters'  clerks  shall,  while  on  duty, 
receive  the  same  pay  and  allowances  as  warrant  officers 
of  like  length  of  service,  is  a  paymaster's  clerk  entitled  to 
mileage  when  traveling  under  orders  in  the  United  States, 
instead  of  actual  expenses,  as  allowed  by  law  prior  to  the 
passage  of  said  act?  (6  Comp.  Dec,  45;  8  (Jomp.  Dec., 
749;  5Comp.  Dec,  239.)'' 
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The  act  of  May  13,  1908  (35  Stat.,  128),  provides: 

"And  all  paymasters'  clerks  shall,  while  on  duty,  receive 
the  same  pay  and  allowances  as  warrant  officers  of  like 
length  of  service  in  the  Navy." 

Warrant  officers  of  the  Navy  are  officers  within  the 
meaning  of  the  mileage  laws  and  are  entitled  to  mileage. 
(See  Barker  v.  United  States,  19  Ct.  CI.,  288;  5  Comp.  Dec., 
239;  6  id.,  495;  7  id.,  340.) 

Mileage  is  an  allowance.     (See  6  Comp.  Dec.,  45.) 

I  have  the  honor,  therefore,  to  answer  said  question  in 
the  affirmative. 

Questions  five  and  six  will  be  considered  together  and 
are  as  follows: 

"5.  Are  retired  officers  of  the  rank  of  rear-admiral,  both 
line  and  staff,  whose  length  of  service  on  the  active  list  is 
equal  to  that  of  officers  of  the  rank  of  rear-admiral,  retired, 
since  March  3,  1899,  from  the  first  nine  rear-admirals  of  the 
line,  entitled  to  three-fourths  of  the  pay  of  a  rear-admiral 
of  the  first  nine,  as  provided  by  the  act  above  mentioned? 

"  6.  The  act  in  question  contains  the  following  provision : 

"'The  pay  of  all  commissioned,  warrant,  and  appointed 
officers  and  enlisted  men  of  the  Navy  now  on  the  retired 
list  shall  be  based  on  the  pay,  as  herein  provided  for,  of 
commissioned,  warrant,  and  appointed  officers  and  enhsted 
men  of  corresponding  rank  ana  service  on  the  active  list.' 

"The  question  in  this  case  to  be  determined  appeai-s 
to  be  the  meaning  of  the  words  underscored.  As  examples, 
the  Bureau  subnuts  the  following: 

"Rear  Admiral  Upshur,  who  is  now  the  senior  rear- 
admiral  of  the  line  on  the  retired  Ust,  entered  the  service 
November  4,  1841,  and  retired  June  1,  1885,  after  service 
on  the  active  Ust,  therefore,  of  nearly  forty-four  years.  He 
was  retired  with  three-fourths  of  $6,000,  the  pay  of  a  rear- 
admiral  at  the  time  of  his  retirement.  Since  then,  officers 
of  less  length  of  service  on  the  active  list  have  retired  from 
the  first  nine  reai^admirals  with  three-fourths  the  pay 
allowed  that  grade.  Is  Rear-Admiral  Upshur  entitled  to 
three-fourths  of  $8,000,  the  pay  of  a  rear-admiral  of  the 
first  nine  under  the  act  of  May  13,  1908? 

"Pay  Director  Thomas  H.  Looker  entered  the  service 
on  November  6,  1846,  as  a  midshipman  and  served  in  that 
capacity  for  a  period  of  about  six  years  and  one  month.  lie 
entered  the  Pay  Corps  on  August  31,  1853,  retiring  there- 
from on  November  23,  1891,  after  a  total  active  service  of 
about  fortv-four  vears  and  four  months.  He  now  holds 
the  rank  of  rear-admiral,  having  been  advanced  to  that  rank 
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for  civil-war  service.  He  has  a  longer  period  of  service 
on  the  active  list  than  some  officers  retirea  from  the  senior 
nine  rear-admirals  of  the  line  subsequent  to  the  passage  of 
the  personnel  bill.  Is  he  entitled  to  three-fourttS  of 
$8,000,  the  pay  of  a  senior  rear-admiral  allowed  under  the 
act  of  May  13,  1908? 

"Rear-Admiral  George  W.  Baird  entered  the  service 
September  19,  1862;  was  retired  April  22,  1905,  after  an 
active  service  of  nearly  forty-three  years.  He  was  advanced 
to  his  present  rank  at  the  time  or  his  retirement  for  civil- 
war  service.  Is  he  entitled  to  three-fourths  of  $8,000,  the 
pay  allowed  a  rear-admiral  of  the  first  nine? 

''All  rear-admirals  have  equal  rank,  although  imder  the 
acts  of  March  3,  1899,  and  May  13,  1908,  they  are  dif- 
ferentiated as  regards  pay  and  allowances." 

The  provision  of  the  act  of  May  13,  1908,  which  you 
quote,  provides  that  the  pay  of  all  commissioned  officers 
of  the  Navy  now  on  the  retired  list  shall  be  based  on  the 
pay  therein  provided  for  officers  of  corresponding  rank 
and  service  on  the  active  list. 

The  said  act  of  May  13,  1908,  provides  pay  for  com- 
missioned officers  on  the  active  list  as  follows: 

"Hereafter  all  commissioned  officers  of  the  active  list 
of  the  Navy  shall  receive  the  same  pay  and  allowances 
according  to  rank  and  length  of  service,  and  the  annual 
pay  of  each  grade  shall  be  as  follows:  For  admiral,  thirteen 
thousand  five  hundred  dollars;  rear-admiral,  first  nine, 
eight  thousand  dollars:  rear-admiral,  second  nine,  or  com- 
modore, six  thousand  dollars;  captain,  four  thousand 
dollars;  commander,  three  thousand  five  hundred  dollars; 
lieutenant-commander,  three  thousand  dollars;  lieutenant, 
two  thousand  four  nundred  dollars;  lieutenant,  junior 
grade,  two  thousand  dollars;  ensign,  one  thousand  seven 
hundred  dollars.  There  shall  be  allowed  and. paid  to  each 
commissioned  officer  below  the  rank  of  rear-admiral  ten  per 
centum  of  his  current  yearly  pay  for  each  term  of  five  years' 
service  in  the  Army,  Navy,  and  Marine  Corps.  The  total 
amount  of  such  increase  for  length  of  service  shall  in  no 
case  exceed  forty  per  centum  on  the  yearly  pay  of  the  grade 
as  provided  by  law:  Provided,  That  the  annual  pay  of  cap- 
tain shall  not  exceed  five  thousand  dollars  per  annum;  of 
commander,  four  thousand  five  hundred  dollars  per  annum; 
and  of  lieutenant-commander,  four  thousand  dollars  per 
annum." 

The  pay  of  a  commissioned  officer  on  the  active  list  under 
said  act  of  May  13,  1908,  is  the  pay  of  his  rank  or  grade  plus 
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his  longevity  pay  as  therein  provided.     The  word  *' service"  ' 
as  used  in  the  provision — 

**  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service, 

and  also  as  used  in  the  provision  in  regard  to  the  pay  of 
officers  now  on  the  retired  list,  which  you  quote,  has  refer- 
ence to  the  service  for  which  additional  pay  is  provided, 
and  by  the  express  terms  of  the  act  the  provision  for  addi- 
tional pay  for  length  of  service,  known  as  longevity  pay,  is 
not  applicable  to  rear-admirals.  The  pay  of  a  rear-admiral 
either  on  the  active  or  the  retired  list  is  therefore  neither 
determined  nor  affected  by  length  of  service.  The  pay  of  a 
rear-admiral  on  the  active  list  depends  upon  whether  he  is  a 
rear-admiral  of  the  first  nine  or  of  the  second  nine,  and  the 
pay  of  an  officer  now  on  the  retired  list  with  the  rank  of 
rear-admiral  depends  upon  whether  he  ranks  for  pay  pur- 
poses with  a  rear-admiral  on  the  active  list  of  the  first  nine 
or  the  second  nine.  Rear-admirals  for  pay  purposes  were 
divided  by  the  navy  personnel  act  of  March  3,  1899  {30 
Stat.,  1005),  into  two  ranks  or  grades,  the  first  nine  and  the 
second  nine,  while  for  other  purposes  they  have  the  same 
rank,  and  the  two  grades  for  pay  purposes  are  continued  by 
the  act  of  May  13,  1908. 

There  was  but  one  grade  of  rear-admiral  prior  to  the 
passage  of  the  personnel  act,  which  ranks  with  the  highest  or 
first  nine  as  now  constituted.  A  rear-admiral,  therefore, 
who  was  retired  as  such  prior  to  the  passage  of  the  act  of 
March  3,  1899,  now  ranks  with  and  is  entitled  to  pay  based 
on  that  provided  for  a  rear-admiral  of  the  first  nine  on  the 
active  list  under  the  act  of  May  13,  1908. 

Rear-Admiral  Upshur,  who  was  retired  as  a  rear-admiral 
prior  to  the  passage  of  the  act  of  March  3,  1899,  ranks  with  a 
rear-admiral  of  the  first  nine  on  the  active  list,  and  is  there- 
fore entitled  to  pay  based  on  the  pay  provided  for  that  grade 
on  the  active  list  by  the  act  of  May  13,  1908. 

Pay  Director  Looker,  who  had  the  relative  rank  of  captain 
on  the  active  list  at  the  time  of  his  retirement,  was  advanced 
under  the  act  of  June  29,  1906  (34  Stat.,  554),  to  the  rank 
and  with  the  retired  pay  of  the  next  higher  grade,  rear- 
admiral  of  the  second  nine.     (See  decision  of  this  office  dated 
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March  7,  1907,  13  Comp.  Dec.,  585.)  He  therefore  ranks 
with  a  rear-admiral  of  the  second  nine  and  is  entitled  to 
three-fourths  of  the  pay  provided  for  a  rear-admiral  of  the 
second  nine  on  the  active  list  by  the  act  of  May  13,  1908. 

Rear-Admiral  Baird,  who  had  the  rank  of  captain  on  the 
active  list,  was  retired  with  the  rank  and  three-fourths  the  sea 
pay  of  the  next  higher  grade  imder  section  11  of  the  navy 
personnel  act  of  March  3,  1899,  rear-admiral  of  the  second 
nine.  He  is  therefore  entitled  to  three-fourths  of  the  pay 
provided  for  a  rear-admiral  of  the  second  nine  on  the  active 
list  by  the  act  of  May  13,  1908. 

''7. 'Wliat  commissioned  officers,  if  any,  are  entitled  to 
rations  or  commutation  therefor  while  on  sea  duty  ? 

* '  It  appears  to  be  definitely  settled  that  officers  of  the  line, 
Medical  and  Pay  Corps  are  not  entitled  under  any  circum- 
stances to  rations  or  commutation  therefor.  Warrant  offi- 
cers and  pay  clerks  are  entitled  to  such  allowance  when  at 
sea.  The  question,  therefore,  relates  chiefly  to  chaplains 
and  naval  constructors. '^ 

Prior  to  the  passage  of  the  act  of  March  3,  1899,  officers  of 
the  Navy  were  entitled  to  rations,  or  commutation  therefor, 
under  the  following  sections  of  the  Revised  Statutes: 

*'Sec.  1578.  All  officers  shall  be  entitled  to  one  ration,  or 
to  commutation  therefor,  while  at  sea  or  attached  to  a  sea- 


gomg 

*'Sec.  1579.  No  person  not  actually  attached  to  and  doing 
duty  on  board  a  seagoing  vessel,  except  the  petty  officers, 
seamen,  and  ordinary  seamen  attachea  to  receiving  ships  or 
to  the  ordinary  of  a  navy-yard,  and  midshipmen,  shall  be 
allowed  a  ration.'* 

By  the  navy  personnel  act  of  March  3,  1899,  the  pay  and 
allowances  of  the  officers  of  the  line.  Medical  and  Pay  Corps 
were  assimilated  to  that  of  officers  of  corresponding  rank  in 
the  Army,  and  the  pay  and  allowances  of  the  commissioned 
warrant  officers  created  by  that  act  were  assimilated  to  the 
pay  and  allowances  then  allowed  a  second  lieutenant  in  the 
Marine  Corps.  As  the  allowance  of  a  ration  was  not  an 
allowance  to  which  officers  of  the  Army  and  Marine  Corps 
were  entitled  the  said  officers  of  the  Navy  whose  pay  and 
allowances  were  so  assimilated  were  not  entitled  thereto  after 
the  passage  of  said  act  of  March  3,  1899,  but  the  right  of 
other  officers  of  the  Navy  to  said  allowance  was  not  affected 
thereby. 
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The  act  of  May  13,  1908,  provides: 

'*  Hereafter  all  commissioned  officers  of  the  active  list  of  the 
Navy  shall  receive  the  same  pay  and  allowances  according  to 
rank  and  length  of  service  *  *  *.  Nothing  herein  shall  be 
construed  so  as  to  reduce  the  pay  or  allowances  now  author- 
ized by  law  for  any  commissioned,  warrant,  or  appointed  officer 
or  any  enlisted  man  of  the  active  or  retired  lists  of  the  Navy, 
and  aU  laws  inconsistent  with  this  provision  are  hereby 
repealed;" 

and  under  the  appropriation  for  '^Provisions,  Navy,"  provides: 

**For  *  *  *  commuted  rations  for  officers  on  sea  duty 
(other  than  commissioned  officers  of  the  line,  Medical  and  Pay 
Corps,  and  chief  boatswain^  chief  gunners,  chief  sailmakers, 
chief  carpenters)  and  midshipmen     *     *     *." 

The  officers  of  the  Navy  who  were  entitled  to  receive  a  ra- 
tion prior  to  the  passage  of  the  act  of  May  13,  1908,  are  still 
entitled  to  that  allowance  imder  the  provision  of  said  act  pro- 
hibiting the  reduction  of  pay  or  allowances,  and  also  by  the 
express  provisions  contained  in  the  appropriation  '*  Provisions, 
Navy,"  which  appropriation  specifically  excludes  from  its  ap- 
plication the  said  officers  who  were  not  entitled  to  rations  imder  . 
the  naVy  personnel  act. 

I  am  therefore  of  opinion  that  the  officers  of  the  Navy,  other 
than  the  commissioned  officers  of  the  line.  Medical  and  Pay 
Corps,  and  commissioned  warrant  officers,  are  entitled  to 
rations  or  commutation  therefor  under  sections  1578  and  1579 
of  the  Revised  Statutes. 


MOUNTED  PAY  OF  OFFICERS  OF  MILITIA. 

Officers  of  the  organized  militia  below  the  grade  of  major,  including  regi- 
mental, squadron,  and  battalion  staff  officers  below  such  grade,  who  are 
required  to  be  mounted  during  the  period  of  encampment,  and  who  pro- 
vide themselves  with  a  suitable  mount  or  mounts  at  their  own  expense 
during  such  period,  are  entitled  to  the  same  pay  as  officers  of  the  Regu- 
lar Army  under  the  same  circumstances  of  service,  including  additional 
pay  on  account  of  the  mount  or  mounts  so  provided. 

Under  the  act  of  June  22, 1906,  the  proper  State  authorities  are  authorized  to 
hire  mounts  for  officers  of  the  organized  militia  who  are  required  to  be 
mounted  during  the  period  of  an  encampment,  and  payment  therefor  may 
be  made  from  the  State's  allotment  under  section  1661  of  tlie  Revised 
Statutes  as  amended  by  said  act  of  June  22,  1906,  and  officers  who  are 
thus  provided  with  moimts  are  not  entitled  to  the  additional  pay  pro- 
vided by  the  act  of  May  11, 1908,  for  officers  who  furnish  their  mounts  at 
their  own  expense. 
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The  act  of  May  11,  1908,  has  no  application  to  a  chaplain  of  the  organized 
militia,  with  the  grade  of  major,  so  far  as  the  additional  pay  of  officers 
who  provide  their  mounts  at  their  own  expense  is  concerned. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War,  Jvly 

IS,  1908:) 

I  have  received  yoiu*  communication  of  the  1st  instant,  as 
follows: 

"I  have  the  honor  to  transmit  herewith  a  letter  from  the 
adjutant  general  of  the  State  of  Iowa,  dated  the  19th  ulitmo, 
concerning  the  pay  of  moimted  officers  below  the  fflrade  of 
major  in  the  organized  militia  under  the  act  approved  May  11, 
1908. 

'*  Attention  is  invited  to  the  opinions  of  the  Acting  Pavmas- 
ter-General  and  Judge-Advocate-General,  United  States  Army, 
as  contained  in  second  and  fourth  indorsements  on  said  letter, 
and  the  matter  is  submitted  to  you  with  request  for  a  decision 
on  the  questions  presented  by  the  adjutant-general  of  Iowa, 
and  the  return  of  the  accompanying  letter  with  your  reply. 

The  letter  of  the  adjutant-general  of  Iowa  reads: 

'*I  have  the  honor  to  request  a  ruling  on  mounted  officers 
•below  the  grade  of  major  in  the  organized  militia,  imder  the 
new  pay  bill.  When  officers  furnish  their  own  mounts  what 
extra  allowance  do  they  receive  per  day !  Will  this  department 
be  authorized  to  contract  for  mounts  for  these  officers,  pay- 
ment for  same  be  made  from  Government  funds  by  the  dis- 
bursing officer  for  the  organized  militia;  and  ruling  is  desired 
on  foot  note  on  pay  of  officers  in  active  service,  act  May  11, 
1908,  which  reads  as  follows:  '  Regimental  and  squadron  or 
battalion  staff  officers  receive  only  the  pay  of  their  respective 
grades.'  What  application,  if  any,  has  this  footnote  to  the 
pay  of  these  officers  when  moimted;  also  as  to  the  pay  of  a 
chaplain  with  the  rank  of  major?" 

The  Acting  Paymaster-General  of  the  Army,  in  an  in- 
dorsement dated  the  25th  ultimo,  says: 

''It  is  the  opinion  of  this  office  that  this  provision  of  the 
act  of  May  11,  1908.  has  no  application  to  officers  of  organ- 
ized militia  engagea  in  actual  field  or  camp  service  for  in- 
struction under  section  14  of  the  act  of  January  21,  1903. 
within  the  meaning  of  warranting  payment  of  the  adaitional 
pay  to  such  of  said  officers  below  the  grade  of  major  required 
to  be  mounted  who  provide  suitable  mounts  at  their  own 
expense. 

The  Question  whether  the  funds  allotted  to  a  State  can 
be  used  ror  the  purpose  of  supplying  mounts  to  officers  of 
militia  below  the  grade  of  major  required  to  be  mounted 
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would  appear  to  be  one  to  be  decided  by  the  Secretary 
of  War. 

**The  act  of  May  11,  1908,  makes  no  provision  for  any  in- 
crease of  pay  to  regiinental  or  squadron  or  battalion  staff 
officers,  and  such  omcers,  therefore,  are  not  entitled  to  any 
pay  above  that  provided  for  their  grade^  nor  for  mounts. 

"A  chaplain  holding  the  grade  of  major  is  entitled  to  pav 
as  major,  provided  ne  is  properly  mustered  as  of  such 
grade." 

In  an  opinion  to  the  Secretary  of  War  in  this  case,  dated 
the  29th  ultimo,  the  Judge-Advocate-General  of  the  Army 
says: 

**  Sections  14  and  15  of  the  act  of  January  21,  1903,  fix  the 
pay  of  officers  of  the  organized  militia  at  the  same  rates  as 
were  allowed  to  the  officers  of  corresponding  grades  in  the 
Regular  Army.  The  act  of  May  11,  1908.  after  fixing  the 
pay  of  officers  of  the  several  grades  of  rank  in  the  military 
establishment,  provides  that  an  officer  below  the  grade  of 
major,  who  is  reauired  to  be  mounted,  and  who  provides 
himself  with  suitable  mounts  at  his  own  expense — 

***Shall  receive  an  addition  to  his  pay  of  one  himdred 
and  fifty  dollars  per  annum  if  he  provides  one  mount,  and 
two  hundred  dollars  per  annum  if  ne  provides  two  mounts.' 
(Act  of  Mav  11,  1908,  35  Stat.  L.,  — .) 

*'It  would  thus  appear  that  an  officer  below  the  grade  of 
major  in  the  organized  militia  who  provides  himself  with 
mounts,  by  so  doing  becomes  entitled  to  the  additional  pay 
provided  in  the  statute  for  an  officer  of  his  rank  and  grade, 
and  it  is  the  opinion  of  this  office  that,  in  the  operation  or 
sections  14  and  15  of  the  act  of  January  21,  1903,  he  is  en- 
titled to  the  same  pay  as  an  officer  of  the  Regular  Army  un- 
der the  same  circumstances  of  service. 

*'The  act  of  Majr  11,  1908,  by  necessary  implication  vests 
in  the  Secretary  of  War  the  duty  of  determining  what  officers 
are  required  to  be  mounted  on  account  of  the  character  of 
the  duties  performed  hj  them  in  the  military  service.  If 
the  Secretary  of  War,  m  the  exercise  of  the  discretion  so 
vested,  decides  that  regimental  and  battalion  staff  officers 
are  required  to  be  mounted,  the  effect  will  be  to  entitle  them 
to  the  additional  pay  provided  by  law. 

*'The  act  of  May  11^  1908,  has  no  application  to  a  chaplain 
with  the  grade  of  major,  so  far  as  additional  pay  for  owning 
horses  is  concerned.  Chaplains  with  the  rank  of  captain  and 
lieutenant  are  entitled  to  the  pav  of  those  grades  in  the 
Army.  No  provision  has  thus  far  been  made  by  law  or  regu- 
lation in  respect  to  their  ownership  of  horses,  and  they  have 
been  generally  regarded  as  dismounted  officers.     This  for  the 
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reason  that  the  general  reorganization  act  of  1901  contains 
the  requirement  that — 

'^*When  serving  in  the  field  chaplains  shall  be  furnished 
with  necessary  means  of  transportation  by  the  Quartermas- 
ter's Department.'  (Sec.  12,  act  of  February  2,  1901,  31 
Stat.  L.,  750.)" 

Section  14  of  the  act  of  January  21,  1903  (32  Stat.,  777), 
provides: 

*'That  whenever  it  shall  appear  by  the  report  of  inspec- 
tions, which  it  shall  be  the  duty  of  the  Secretary  of  War  to 
cause  to  be  made  at  least  once  in  each  year  by  officers  de- 
tailed by  him  for  that  purpose,  that  the  organized  militia  of 
a  State  or  Territory  or  of  the  District  of  Columbia  is  suffi- 
ciently armed,  uniformed,  and  equipped  for  active  duty  in 
the  field,  the  Secretary  of  War  is  authorized,  on  the  requisi- 
tion of  tne  governor  of  such  State  or  Territory,  to  pay  to  the 
quartermaster-general  thereof,  or  to  such  other  officer  of  the 
militia  of  said  State  as  the  said  governor  may  designate  and 
appoint  for  the  purpose,  so  much  of  its  allotment  out  of  the 
said  annual  appropriation  under  section  sixteen  hundred  and 
sixty-one  of  the  Revised  Statutes  as  amended  as  shall  be 
necessary  for  the  payment,  subsistence^  and  transportation 
of  such  portion  of  said  organized  militia  as  shall  eng^e  in 
actual  field  or  camp  service  for  instruction,  and  the  officers 
and  enlisted  men  of  such  militia  while  so  engaged  shall  be 
entitled  to  the  same  pay,  subsistence,  and  transportation  or 
travel  allowances  as  officers  and  enlisted  men  of  correspond- 
ing grades  of  the  Regular  Army  are  or  may  hereafter  be  en- 
titled by  law,  and  the  officer  so  designated  and  appointed 
shall  be  regarded  as  a  disbursing  officer  of  the  United  States, 
and  shall  render  his  accounts  through  the  War  Department 
to  the  proper  accounting  officers  of  the  Treasury  for  settle- 
ment, and  he  shall  be  required  to  give  good  and  sufficient 
bonds  to  the  United  States,  in  such  sums  as  the  Secretary  of 
War  may  direct,  faithfully  to  account  for  the  safe-keeping 
and  payment  of  the  public  moneys  so  intrusted  to  him  for 
disbursement." 

Section  1661,  Revised  Statutes,  as  amended  by  the  act  of 
June  22,  1906  (34  Stat.,  449),  provides: 

*'That  the  sum  of  two  million  dollars  is  hereby  annually 
appropriated,  to  be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  for  the  purpose  of  providing 
arms,  ordnance  stores,  quartermaster  stores,  and  camp 
equipage  for  issue  to  the  miHtia,  such  appropriation  to  re- 
main available  until  expended.     *     *     * 

*'That  said  appropriation  shall  be  apportioned  among  the 
several  States  and  Territories,  under  the  direction  of  the 
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Secretary  of  War,  according  to  the  number  of  Senators  and 
Representatives  to  which  each  State  respectively  is  entitled 
in  the  Congress  of  the  United  States,  and  to  the  Territories 
and  District  of  Columbia  such  proportion  and  under  such 
regulations  as  the  President  may  prescribe:  *  *  *  Pro~ 
vided  alaoy  That  the  sums  so  apportioned  among  the  several 
States  and  Territories  and  the  District  of  Columbia  shall  be 
available  for  the  purposes  named  in  section  fourteen  of  the 
act  of  January  twenty-first,  nineteen  hundred  and  three, 
*  *  *  for  the  hiring  of  horses  and  draft  animals  for  the 
use  of  mounted  troops,  batteries,  and  wagons;  for  forage  for 
the  same  and  for  such  other  incidental  expenses  in  connec- 
tion with  encampments,  maneuvers,  and  field  instruction 
provided  for  in  sections  fourteen  and  fifteen  of  the  said  act 
of  January  twenty-first,  nineteen  hundred  and  three,  as  the 
Secretary  of  War  may  deem  necessary." 

The  act  of  May  11, 1908  (Public— No.  112,  p.  3),  provides: 

**That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  e<juipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any  officer 
below  the  CTade  of  major  required  to  be  mounted  provides 
himself  witn  suitable  mounts  at  his  own  expense,  ne  shall 
receive  an  addition  to  his  pay  of  one  hundred  and  fifty  dollars 
per  annum  if  he  provides  one  mount,  and  two  hundred  dollars 
per  annum  if  he  provides  two  mounts." 

I  concur  in  the  views  expressed  by  the  Judge-Advocate- 
General  of  the  Army  as  above  set  forth,  and  in  response  to 
four  questions  submitted  by  the  adjutant-general  of  Iowa 
I  am  of  opinion  and  decide — 

1.  That  an  officer  of  the  organized  militia  below  the  grade 
of  major  required  to  be  mounted  during  the  period  of  encamp- 
ment, who  provides  himself  with  a  suitable  mount  or  mounts 
at  his  own  expense,  is  entitled  to  the  same  pay  as  an  officer  of 
the  Regular  Army  under  the  same  circumstances  of  service. 

2.  The  act  of  June  22,  1906,  supra j  provides  for  the  hiring 
of  horses  for  the  use  of  mounted  troops  of  the  militia.  Under 
said  provision  the  proper  State  authorities  are  authorized  to 
hire  mounts  for  the  troops,  including  officers,  which  are  re- 
quired to  be  mounted,  and  payment  for  the  same  may  be 
made  from  the  State's  allotment  under  section  1661,  Revised 
Statutes,  as  amended.  If  officers  are  thus  provided  with 
mounts  they  are  not  entitled  to  the  additional  pay  provided 
by  the  act  of  May  11,  1908,  supra,  for  furnishing  their  own 
mounts. 
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3.  If  regimental,  squadron,  and  battalion  staff  officers  of 
the  organized  militia  below  the  grade  of  major  are  required 
to  be  mounted,  and  they  provide  themselves  with  a  suitable 
mount  or  mounts  at  their  own  expense  during  the  period  of  an 
encampment,  they  are  entitled  to  the  additional  pay  provided 
by  law  on  account  of  the  mount  or  mounts  so  provided. 

4.  That  the  act  of  May  11,  1908,  supra,  has  no  application 
to  a  chaplain  with  the  grade  of  major  so  far  as  the  additional 
pay  for  providing  his  own  mount  or  mounts  is  concerned. 


VERIFICATION  OF  EXPENSE  ACCOUNTS. 

Under  paragraph  3  of  Treasiir>'^  Department  Circular  No.  52  of  1907  the 
expense  accounts  of  the  civilian  officers,  employees,  and  agents  of  the 
Government  are  required  to  be  verified  by  affidavit  regardless  of  the 
amount  thereof  and  regardless  of  whether  all  the  expenditures  therein 
pre  supported  by  subvouchers  or  not. 

Accounts  for  per  diems  in  lieu  of  subsistence  of  civilian  officers,  employees, 
and  agents  of  the  Government  are  not  required  to  be  verified  by 
affidavit. 

{Comptroller    TraceweU   to    T.  8,    Merrill ,  disbursing   derTc, 
Census  Office,  July  13,  1908.) 

I  have  received  your  letter  of  the  3d  instant,  as  follows: 

*'I  transmit  herewith  an  account  which  has  been  presented 
to  me  for  payment  by  Thomas  J.  Stuart,  an  employee  of  the 
Bureau  of  the  Census,  in  which  he  claims  reimbursement  for 
$1.40  expended  by. him  for  car  fare  in  traveling  upon  official 
business  from  Fort  Wayne  to  Logansport,  Ind.  Mr.  Stuart 
has  not  made  affidavit  to  this  account  lor  the  reason  that  it  is 
a  case  in  which,  under  the  regulations  of  the  Bureau,  an  affi- 
davit is  not  required.  The  Bureau's  regulation  in  regard  to 
the  matter  reads  as  follows: 

"  'Salary,  per  diem  in  lieu  of  subsistence,  items  supported 
by  subvouchers,  and  items  suspended  in  previous  vouchers 
should  not  be  sworn  to.  If,  however,  the  voucher  includes 
traveling  expenses  aggregating  $2  or  more  not  supported  by 
subvouchers,  it  must  oe  verified  before  an  officer  authorized 
to  administer  oaths  for  general  purposes.' 

"This  regulation  has  oeen  in  operation  for  several  years, 
and  its  validity  has,  thus  far^  never  been  questioned  by  the 
accounting  officers.  It  owes  its  origin  to  the  fact  that  a  great 
many  accounts  were  presented  against  the  Bureau,  in  which 
jurat  fees  ranging  from  50  cents  to  $1  were  charged  when  the 
affidavit  was  simply  to  verity'  accounts  of  10,  15,  or  20  cents. 
This  appeared  to  be  a  wanton  waste  of  Government  monev. 
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*'I  am  in  doubt  as  to  the  effect  of  paragraph  3  of  Treasury 
Department  Circular  No.  52,  dated  July  29,  1907,  upon  the 
Bureau's  reflation  quoted  above,  and  respectfully  asK  to  be 
informed  if  I  am  authorized  to  pay  the  inclosed  account  with- 
out requiring  it  to  be  verified  by  affidavit.  While  the  infor- 
mation is  not  necessaiy  in  connection  with  the  settlement  of 
Mr.  Stuart's  account,  1  would  also  like  to  be  advised  whether 
an  affidavit  is  necessary  in  cases  where  all  of  the  expenditures 
are  supported  by  subvouchers;  also  in  cases  where  the  only 
expenaiture  is  a  charge  for  per  diem  in  lieu  of  subsistence. 
'A  marked  copy  of  the  Bureau's  'Fiscal  Regulations  Gov- 
erning Field  Employees,'  is  also  inclosed." 

My  decision  is  requested  as  to  whether  you  are  authorized 
to  pay  the  voucher  submitted  without  an  afhdavit  verifying 
the  same. 

Paragraph  3  of  Treasury  Department  Circular  No.  62  of 
1907  provides  that  expense  accounts  of  the  civiUan  officers, 
employees,  and  agents  of  the  Government  shall  be  verified 
by  affidavit. 

The  reason  assigned  for  failure  to  make  affidavit  to  the 
claim  under  consideration  is  that  the  amount  thereof  is  un- 
der two  dollars  ($2),  the  minimum  price  fixed  by  the  regu- 
lation quoted  in  your  letter  supra.  There  is  no  authority 
of  law  for  dispensing  with  the  affidavit  to  an  account  for 
reimbursement  of  travel  expenses  on  accoimt  of  the  amoimt 
of  the  expenditure  being  small.  While  economy  in  the  hand- 
ling of  the  Grovemment  business  is  commendable,  yet  this 
Government  can  well  afford  to  do  its  business  right. 

You  are,  therefore,  not  authorized  to  pay  said  voucher 
without  the  affidavit  provided  by  circular  No.  52  supra. 

Your  remaining  question  as  to  whether  affidavits  are  nec- 
essary in  cases  where  all  the  expenditures  are  supported  by 
subvouchers  and  in  cases  where  the  only  expenditure  is  a 
charge  for  per  diem  in  lieu  of  subsistence  is  not  involved  in 
the  question  of  your  authorization  to  pay  the  voucher  under 
consideration.  However,  as  the  question  involves  the  appli- 
cation of  paragraph  3  of  circular  No.  52  supra,  I  do  not 
deem  it  improper  to  answer  your  inquiry. 

It  has  been  held  that  expense  accounts  must  be  itemized 
and  subvouchers  furnished  whenever  practicable.  (See  5 
Comp.  Dec.,  369,  and  cases  cited.)  The  mere  fact  that  sub- 
vouchers  are  furnished  does  not  remove  the  necessity  for  an 
affidavit  to  the  account.     In  the  case  of  those  vouchers  where 
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the  only  item  is  the  claim  for  per  diem  in  lieu  of  subsistence, 
an  aflSdavit  would  not  be  necessary  for  the  reason  that  the 
amount  of  the  per  diem  is  a  specific  sum  fixed  either  by 
law  or  by  regulations  issued  under  competent  authority, 
and  furthermore  such  a  claim  is  not  one  for  reimbursement 
of  expenses  paid  by  the  claimant. 


PAY  OF  RETIRED  OFFICER  OF  NAVY  UNDER 
THE  ACT  OF  MAY  13,  1908,  WHO  WAS  APPOINTED 
FROM  CIVIL  LIFE  AND  RETIRED  PRIOR  TO 
MARCH  3,  1899. 

A  retired  officer  of  the  Navy  who  was  appointed  to  the  Navy  from  civil 
life  and  retired  under  section  1453  of  the  Revised  Statutes  prior  to  the 
passage  of  the  navy  personnel  act  of  March  3,  1899,  is  not  entitled  to 
be  credited  with  five  years'  constructive  service  in  computing  his  rate 
of  pay  under  the  act  of  May  13,  1908. 

(Assistant  Comptroller  Mitchell  to  F.  T.  Arms,  pay  inspector^ 
United  States  Navy,  July  13,  1908.) 

I  have  received  your  communication  of  May  25,  1908,  re- 
questing a  decision  as  to  whether  George  C.  Drinen,  assist- 
ant engineer,  United  States  Navy,  who  was  placed  on  the 
retired  Ust  prior  to  the  passage  of  the  navy  personnel  act  of 
March  3,  1899,  is  entitled  to  be  credited  with  five  years' 
constructive  service  in  computing  his  length  of  service  for 
the  purpose  of  determining  his  rate  of  pay  under  the  act  of 
May  13,  1908  (35  Stat.,  127). 

It  appears  from  the  Navy  Register  that  Mr.  Drinen  was 
appointed  to  the  Navy  from  civil  life  as  a  second  assistant 
engineer  March  1,  1871.  The  title  of  his  office  was  changed 
to  assistant  engineer  by  act  of  February  24,  1874  (18  Stat., 
17).  He  was  retired  on  October  19,  1875,  for  incapacity 
resulting  from  an  incident  of  the  service  (sees.  1453  and 
1588,  R.  S.),  and  is  borne  on  the  official  register  of  the 
Navy  as  an  assistant  engineer  with  the  rank  of  Ueutenant, 
junior  grade. 

The  authority  for  giving  certain  officers  of  the  Navy  five 
years'  constructive  service  for  computing  their  pay  is  found 
in  the  third  proviso  of  section  13  of  the  navy  personnel  act 
of  March  3,  1899  (30  Stat.,  1007),  which  is  as  follows: 

''That  all  officers,  including  warrant  officers,  who  have 
been  or  may  be  appointed  to  the  Navy  from  civil  life  shall, 
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on  the  date  of  appointment,  be  credited,  for  computing  their 
pay,  with  five  years'  service." 

The  last  proviso  of  said  section  is  as  follows: 

"That  nothing  in  this  act  shall  operate  to  increase  or  re- 
duce the  pay  of  any  officer  now  on  the  retired  list  of  the 
Navy." 

The  said  third  proviso  is  applicable  to  officers  then  on  the 
active  list  and  to  those  subsequently  appointed  on  the  active 
list.  Those  officers  who  had  been  retired  prior  to  the  passage 
of  said  act,  but  who  otherwise  came  within  its  terms,  were 
specifically  excluded  from  its  benefits  by  the  last  proviso  of 
section  13,  quoted  supra. 

Mr.  Drinen  is  in  this  latter  class,  and  such  officers  are  not 
now  entitled  to  the  benefits  of  said  act  unless  said  act  is  made 
applicable  to  them  by  the  act  of  May  13,  1908  (35  Stat.,  128), 
which  act,  after  fixing  the  annual  rate  of  pay  for  each  grade 
of  commissioned  officers  on  the  active  list,  provides  for  lon- 
gevity pay  as  follows: 

**  There  shall  be  allowed  and  paid  to  each  commissioned 
officer  below  the  rank  of  rear-admiral  ten  per  centum  of  his 
current  yearly  pay  for  each  term  of  five  years'  service  in  the 
Army,  Navy,  and  Marine  Corps." 

The  said  act  further  provides  in  regard  to  retired  officers: 

'*The  pay  of  all  commissioned,  warrant,  and  appointed 
officers  and  enlisted  men  of  the  Navy  now  on  the  retured  list 
shall  be  based  on  the  pay,  as  herein  provided  for,  of  com- 
missioned, warrant,  and  appointed  officers  and  enlisted  men 
of  corresponding  rank  and  service  on  the  active  list." 

The  act  of  May  13,  1908,  does  not  undertake  to  say  what 
service  shall  be  counted  in  computing  longevity  pay  except 
that  service  in  the  Army,  Navy,  and  Marine  Corps  shall  be 
counted.  No  reference  is  made  directly  to  constructive 
service,  and  it  was  held  in  the  decision  of  this  office,  dated 
June  13,  1908  (14  Comp.  Dec,  882),  that  the  said  third  pro- 
viso of  section  13  of  the  navy  personnel  act  granting  five 
years'  constructive  service  to  a  certain  class  of  officers  was 
not  in  conflict  with  the  provisions  of  the  act  of  May  13,  1908, 
and  was  therefore  not  repealed  by  the  latter  act. 

Neither  do  I  find  any  provision  in  the  act  of  May  #13,  1908, 
which  extends  the  benefit  of  said  third  proviso  either  ex- 
pressly or  by  necessary  implication  to  any  other  class  of 
officers  than  those  to  whom  it  originally  applied. 
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In  order,  therefore,  to  determine  whether  an  oflScer  is  en- 
titled to  five  years'  constructive  service  in  computing  his 
pay,  we  have  to  go  back  to  said  section  13  of  the  navy  per- 
sonnel act  which  expressly  excludes  from  its  benefits  an 
officer  retired  before  its  passage,  and  no  interpretation  of  the 
act  of  May  13,  1908,  can  extend  its  benefits. 

Furthermore,  Mr.  Drinen,  as  stated  above,  was  retired  for 
incapacity  resulting  from  an  incident  of  the  service,  and 
officers  retired  for  that  cause  are  entitled  under  section  1588 
of  the  Revised  States  '*when  not  on  active  duty"  to  ''seventy- 
five  per  centum  of  the  sea  pay  provided  by  this  chapter  for 
the  grade  or  rank  which  they  held,  respectively,  at  the  time 
of  retirement." 

It  was  held  by  the  Court  of  Claims  in  Rutherford  v.  United 
States  (18  Ct.  CI.,  339)  (quoting  from  the  syllabus)  that: 

'*The  word  *  grade'  in  Revised  Statutes,  1588,  which  fixes 
the  pay  of  retired  officers  of  the  Navy  at  75  per  cent  of  the 
sea  pay  provided  for  the  ^ade  or  rank  held  at  the  time  of 
retirement,  refers  to  the  divisions  of  officers  into  five  years' 
periods  of  service." 

(See  also  McClure  v.  United  States  (18  Ct.  CI.,  347). 

If  Mr.  Drinen  were  now  allowed  a  credit  for  five  years' 
constructive  service,  he  would  not,  under  the  Rutherford  de- 
cision, be  receiving  75  per  cent  of  the  pay  of  the  grade  or 
rank  which  he  held  at  the  time  of  retirement,  and  there  is 
nothing  in  the  act  of  May  13,  1908,  which  repeals  that  part 
of  section  1588  limiting  the  pay  of  retired  officers  to  a  certain 
percentage  of  the  pay  of  their  grade  or  rank  at  the  time  of 
retirement.  It  was  held  in  Roget  v.  United  States  (24  Ct.  CI., 
165;  148  U.  S.,  167)  that  even  a^tiud  service  after  retirement 
could  not  be  considered  in  computing  the  retired  pay.  See 
also  Faust  v.  United  States  (42  Ct.  CI.,  94). 

Mr.  Drinen's  grade  or  rank  was  therefore  fixed  at  the  time 
of  his  retirement  as  an  assistant  engineer  with  the  rank  of 
lieutenant,  junior  grade,  of  less  than  five  years'  service,  and 
there  is  nothing  in  the  act  of  May  13,  1908,  which  changes 
his  grade  or  rank  as  thus  fixed. 

I  am  of  the  opinion,  therefore,  that  the  act  of  May  13, 1908, 
is  fully  complied  with  when  he  is  given  pay  based  on  the  pay 
provided  by  that  act  for  an  officer  on  the  active  list  of  the 
rank  of  lieutenant,  junior  grade,  of  less  than  five  years'  service. 

I  have  therefore  to  answer  your  question  in  the  negative. 
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PER  DIEMS  AND  FEES  OF  CLERKS  OF  COURT  FOR 
ATTENDANCE  AND  ENTERING  ORDERS  OPENING 
AND  ADJOURNING  COURT  ON  DAYS  WHEN  THE 
JUDGE  WAS  NOT  PRESENT. 

Clerks  of  court  are  not  entitled  to  per  diems  for  attendance,  and  fees  for 
entering  orders  opening  and  adjourning  court,  on  days  when  the  judge 
was  not  present  and  the  only  business  transacted  was  the  entry  of  an 
order  directing  the  clerk  to  withdraw  money  recovered  and  received  for 
the  United  States  in  a  case  arising  under  the  internal-revenue  laws  and 
improperly  deposited  by  him  in  the  registry  of  the  court  and  to  pay  the 
same  to  the  collector  of  internal  revenue. 

(Decision  hy  Comptroller  Tracewell,  Jvly  15 ^  1908.) 

The  Attorney-General,  June  20,  1908,  requested  the 
revision  of  the  account  of  Milton  McNeill,  clerk  of  the 
United  States  district  court,  western  district  of  North  Caro- 
lina, for  the  quarter  ended  March  31,  1908,  settled  by  the 
Auditor  for  the  State  and  other  Departments,  per  certificate 
dated  June  2,  1908,  and  that  certain  items  allowed  by  the 
Auditor  be  now  disallowed,  if  in  my  opinion  the  facts  warrant 
such  action. 

The  items  consist  of  charges  for  per  diems  February  8  and 
March  9,  1908,  and  fees  for  entering  orders  opening  and 
adjourning  court  on  said  days,  amounting  in  all  to  $10.60. 

No  business  was  transacted  on  the  above  days  except  the 
entry  of  an  order  on  each  day  withdrawing  money  in  internal- 
revenue  cases  improperly  deposited  in  the  registry  of  the 
court. 

The  Attorney-General  calls  attention  to  my  decisions  of 
January  31,  1906  (12  Comp.  Dec,  430),  and  February  23, 
1906  (36  MS.  Comp.  Dec,  716),  in  which  I  held  that  moneys 
received  by  a  clerk  of  the  court,  which  under  section  3216, 
Revised  Statutes,  must  be  paid  to  collectors  of  internal  reve- 
nue, do  not  come  within  the  provisions  of  sections  995  and 
996,  Revised  Statutes,  and  are  not  registry  funds,  and  that  a 
clerk  is  not  entitled  to  fees  for  entering  the  orders  for  with- 
drawal of  such  moneys  improperly  deposited  in  the  registry 
of  the  court. 

In  the  cases  cited  the  question  was  fully  discussed,  and 
while  I  did  not  then  have  before  me  charges  for  per  diems  and 
for  entering  opening  and  closing  orders,  the  principle  upon 
which  I  based  my  former  decisions  naturally  and  logically 
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extends  and  applies  to  such  per  diems  and  opening  and  clos- 
ing orders  on  days  when  the  judge  was  not  present  and  the 
only  alleged  business  transacted  was  the  entry  of  an  order 
directing  a  clerk  to  withdraw  money  improperly  deposited 
by  him  in  the  registry  of  the  court,  and  to  pay  the  same 
to  the  collector  of  internal  revenue,  to  whom  he  should  have 
paid  the  money  in  the  first  instance  as  required  by  law. 

It  is  unnecessary  to  quote  again  the  provisions  of  sections 
995,  996,  3216,  3616,  3617,  and  5504  of  the  Revised  Statutes, 
or  the  instructions  of  the  Attomey-GeneriU.  However,  I 
desire  to  quote  a  part  of  the  circular  of  the  Attomey-Greneral, 
dated  April  20,  1898,  directed  to  "Clerks  of  the  United 
States  Courts,"  which  reads  as  follows: 

"You  are  instructed  in  all  cases  in  your  several  courts 
arising  under  the  internal-revenue  laws  of  the  United  States, 
where  moneys  are  recovered  and  paid  in  for  the  United 
States,  to  pay  over  such  moneys  to  the  collectors  of  internal 
revenue  under  the  provisions  of  section  3216  of  the  Revised 
Statutes  of  the  United  States." 

Notwithstanding  the  plain  requirement  of  the  law,  and  in 
disregard  of  the  above  instructions,  the  clerk  deposited  these 
moneys  in  the  registry  of  the  court,  and  the  fees  chaiged  by 
him  in  the  present  case  are  the  direct  result  of  the  steps  taken 
to  correct  the  mistake  made.  If  the  true  intent  of  the  law 
had  been  complied  with,  these  fees  would  not  have  been 
charged,  nor  can  it  be  fairly  claimed  that  the  services  for 
which  the  clerk  demanded  payment  were  for  the  benefit  of 
the  United  States. 

In  making  these  charges  the  clerk  in  his  account  quotes 
from  the  decision  of  the  Supreme  Court  in  the  case  of  United 
States  V.  Jones  (147  U.  S.,  674,  675),  to  the  effect  that  "sup- 
posing it,  however,  to  be  a  question  of  doubt,  if  the  court 
assumed  jurisdiction  to  make  such  order,  and  the  clerk 
obeyed  it  by  entering  it  up  on  the  journal,  he  is  entitled  to 
his  fee  therefor,  irrespective  of  the  necessity  for  such  order 
being  made."  The  facts  in  that  case  were  entirely  different 
from  those  in  the  case  now  before  me,  and  what  the  court 
actually  decided  was  that  a  clerk  was  entitled  to  fees  for 
entering  orders  directing  and  approving  payments  made  by  a 
marshal,  in  accordance  with  the  act  of  February  22,  1875 
(18  Stat.,  333),  which  expressly  provides  that  "the  court 
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shall  thereupon  cause  to  be  entered  of  record  an  order, 
approving  or  disapproving  the  account,"  etc.  The  clerk 
also  calls  attention  to  the  case  of  United  States  v.  FinneU 
(185  U.  S.,  2*36),  but  I  do  not  consider  the  decision  in  that 
case  was  ever  intended  by  the  Supreme  Court  to  be  extended 
to  a  state  of  facts  such  as  is  presented  in  the  case  now  under 
discussion. 

It  will  be  seen  from  the  above  that  the  statute  requires  the 
clerk  to  pay  over  moneys  in  internal-revenue  cases  to  the 
collector  of  internal  revenue;  that  the  practice  adopted  by 
this  clerk  of  first  paying  these  moneys  into  the  registry  of  the 
court  is  erroneous  and  unnecessary;  that  the  fees  charged 
arose  from  sfervices  performed  in  correcting  the  mistakes  due 
to  such  erroneous  and  unnecessary  practice,  and  I  am  of 
opinion  that  the  Government  is  not  liable  for  the  payment  of 
extra  fees  and  compensation  to  a  clerk  under  such  circum- 
stances. Fees  properly  chargeable  to  the  Government  are 
such  as  arise  out  of  the  performance  of  services  for  its  bene- 
fit, and  in  accordance  with  law.  I  would  not  be  justified  in 
authorizing  the  payment  of  fees  that  would  result  in  the 
encouragement  of  the  nonobservance  of  a  special  statute, 
whereby  no  benefit  would  accrue  to  anyone  except  the  officer 
who  thus  fails  to  comply  with  the  law.  Statutes  are  made 
to  be  observed,  and  where  a  special  statute  directs  a  partic- 
ular thing  to  be  done  in  a  particular  way  it  should  be  done 
in  that  way  and  no  other.     (12  Comp.  Dec.,  430,  434.) 

The  action  of  the  Auditor  is  therefore  overruled  and  the 
clerk  will  be  recharged  with  the  per  diems  and  fees  in  ques- 
tion, amounting  to  $10.60,  in  accordance  with  this  decision. 


REFUNDMENT  OF  EXCESS  CUSTOMS  DUTIES  COV- 
ERED INTO  TREASURY. 

Where  money  has  been  exacted  from  an  importer  by  a  collector  of  customs 
to  secure  the  release  of  goods  seized  by  the  collector  under  section  32 
of  the  tariff  act  of  July  24,  1897,  as  being  fraudulently  entered,  and 
said  money  has  been  covered  into  the  Treasury,  and  the  Board  of  Gen- 
eral Appraisers  upon  appeal  of  the  importer  has  decided  that  the  goods 
were  entitled  to  entry  free  of  duty,  such  money  can  not  be  regarded  as 
a  fine  or  forfeiture  and  the  permanent  indefinite  appropriation  created 
by  section  24  of  the  act  of  June  10, 1890,  is  available  for  the  refundment 
thereof. 
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{Decision  by  Comptroller  TraceweU,  Jvly  15,  1908.) 

Wa  Chong  Company,  through  their  attorneys,  appealed 
May  1,  1908,  from  the  action  of  the  Auditor  for  the  Treasury 
Department  in  disallowing  $11,  cjaim  for  refund  in  settle- 
ment of  liquidation  on  consumption  entry  8938/3768-B,  for 
June,  1906. 

The  certificate  of  settlement  of  the  Auditor  bears  date  of 
April  13,  1908. 

The  facts  in  the  case  are  as  follows: 

The  importation  in  question  consisted  of  one  case  of 
cuttlefish,  which  under  section  32  of  the  tariff  act  of  July  24, 
1897  (30  Stat.,  151)  was  advanced  on*  appraisement  more 
than  50  per  cent,  whereupon  the  merchandise  was  seized, 
and  in  order  to  secure  the  release  thereof  the  importers  paid 
$11,  the  appraised  value  of  the  goods.  The  amount  col- 
lected, it  appears,  was  deposited  to  the  credit  of  the  Treas- 
urer of  the  United  States  under  date  of  September  10,  1906, 
by  the  collector  of  customs  for  the  district  of  Puget  Sound, 
and  covered  into  the  Treasury.  The  importers  paid  the 
amount  of  the  value  of  the  goods  and  noted  an  appeal  from 
the  collector's  action  to  the  Board  of  General  Appraisers,  as 
provided  by  law;  said  board  decided  that  cuttlefish  is 
entitled  to  entry  free  of  duty. 

The  auditor  disallowed  the  claim  for  refund  of  $11  on  the 
ground  that  it  was  covered  into  the  Treasury  as  a  fine,  and  that 
there  is  no  authority  of  law  under  which  a  fine,  after  having 
been  covered  into  the  Treasury,  can  be  refunded. 

Section  32  of  the  act  of  July  24,  1897  (30  Stat.,  151), 
amendatory  of  section  7  of  the  act  approved  June  10,  1890, 
provides: 

<f  *  *  *  That  if  the  appraised  value  of  any  merchan- 
dise shall  exceed  the  value  declared  in  the  entry  by  more 
than  fifty  per  centum,  except  when  arising  from  a  manifest 
clerical  error,  such  entry  shall  be  held  to  oe  presumptively 
fraudulent,  and  the  collector  of  customs  shall  seize  such 
merchandise  and  proceed  as  in  case  of  forfeiture  for  viola- 
tion of  the  customs  laws,  and  in  any  legal  proceeding  that 
may  result  from  such  seizure  the  undervaluation  as  shown 
by  the  appraisal  shall  be  presumptive  evidence  of  fraud,  and 
the  burclen  of  proof  shall  be  on  the  claimant  to  rebut  the 
same,  and  forfeiture  shall  be  adjudged  unless  he  shall  rebut 
such  presumption  of  fraudulent  mtent  by  sufficient  evidence. 
The  forfeiture  provided  for  in  this  section  shall  apply  to 
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the  whole  of  the  merchandise  or  the  value  thereof  in  the 
case  or  package  containing  the  particular  article  or  articles 
in  each  invoice  which  are  undervalued:  Provided  further. 
That  all  additional  duties,  penalties,  or  forfeitures  applica- 
ble to  merchandise  entered  by  a  duly  certified  invoice  snail  be 
alike  apphcable  to  merchandise  entered  by  a  pro  forma 
invoice  or  statement  in  the  form  of  an  invoice,  and  no  for- 
feiture or  disability  of  an}^  kind  incurred  under  the  provi- 
sions of  this  section  shall  be  remitted  or  mitigated  by  the 
Secretary  of  the  Treasury     *     *     *." 

The  law  provides  that  an  appeal  may  be  taken  by  the 
importer  of  any  merchandise  from  the  collector's  decision, 
if  dissatisfied  therewith,  to  the  Board  of  General  Appraisers 
as  to  duties  chargeable  upon  imported  merchandise,  includ- 
ing all  dutiable  costs  and  charges,  and  as  to  all  fees  and  ex- 
actions of  whatever  character,  except  duties  on  tonnage, 
within  ten  days  after  the  payment  of  such  fees,  charges, 
and  exactions.  The  decision  of  the  Board  of  General  Ap- 
praisers is  final  and  conclusive  upon  all  parties  interested, 
and  the  record  shall  be  transmitted  to  the  proper  collector, 
who  shall  liquidate  the  entry  according  to  their  decision, 
except  that  the  importer,  the  collector,  or  the  Secretary  of 
the  Treasury  may,  in  the  event  they  are  dissatisfied  with 
the  decision  of  the  Board  of  General  Appraisers,  apply  to 
the  circuit  court  of  the  United  States  within  the  district  for 
a  review  of  the  questions  of  law  and  fact  involved.  (Sees. 
14  and  15  of  the  act  of  1890.) 

It  is  plain  that  in  view  of  the  payment  of  the  value  of  the 
goods  imder  protest  and  the  subsequent  appeal  made  by  the 
importer,  that  the  decision  of  the  collector  as  to  the  forfeiture 
of  the  goods  in  question  was  not  final  and  conclusive. 

The  decision  of  the  Board  of  General  Appraisers  that  the 
goods  were  entitled  to  free  entry,  in  the  absence  of  appeal, 
was  binding  upon  the  collector.  There  is  therefore  no  au- 
thority of  law  imder  the  Board^s  decision  for  the  collection 
of  any  dutiable  costs  and  chaises  whatever  on  the  importa- 
tion in  question.  Under  the  law  it  was  the  duty  of  the  col- 
lector to  hquidate  the  entry,  according  to  the  decision  of 
the  Board  of  Appraisers. 

Section  24  of  the  act  approved  June  10,  1890  (26  Stat., 
131),  provides: 

"That  w^henever  it  shall  be  shown  to  the  satisfaction  of 
the  Secretary  of. the  Treasury  that,  in  any  case  of  unascer- 
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tained  or  estimated  duties  or  payments  made  upon  appeal, 
more  money  has  been  paid  to  or  deposited  with  tne  collector 
of  customs  than,  as  has  been  ascertained  by  final  liquida- 
tion thereof,  the  law  required  to  be  paid  or  deposited,  the 
Secretary  of  the  Treasury  shall  direct  the  Treasurer  to  re- 
fund and  pay  the  same  out  of  any  money  in  the  Treasury 
not  othen^'ise  appropriated.  The  necessary  moneys  therefor 
are  hereby  appropriated,  and  this  appropriation  shall  be 
deemed  a  permanent  indefinite  appropriation     *     *     *     /' 

The  facts  disclose  that  under  the  decision  of  the  Board 
more  money  was  paid  by  the  importer  than  was  required  to 
be  paid  or  deposited,  and  that  there  was  no  legally  adjudged 
forfeiture  of  the  merchandise  under  section  32  of  the  act  of 
July  24,  1897. 

The  fact  that  the  amount  of  the  value  of  the  goods,  $11, 
was  erroneously  deposited  and  covered  into  the  Treasury  as 
a  fine,  or  a  forfeiture,  can  not  operate  to  deprive  the  claimant 
of  the  relief  afforded  by  section  24  of  the  act  of  1890. 

Section  3086,  Revised  Statutes,  provides  that — 

"All  merchandise  or  property  of  any  kind  seized  under 
the  provisions  of  any  law  of  the  United  States  relating  to 
the  customs,  shall,  unless  otherwise  provided  for  by  law,  be 
placed  and  remain  in  the  custody  of  the  collector  or  other 
principal  officer  of  the  customs  of  the  district  in  which  the 
seizure  shall  be  made,  to  abide  adjudication  by  the  proper 
tribunal,  or  other  disposition  according  to  law. 

It  appears  that  the  deposit  and  covering  into  the  Treasury 
of  the  amount  of  the  appraised  value  of  the  goods  as  a  fine 
or  forfeiture  prior  to  the  determination  of  the  question 
involved  in  the  protest  and  appeal  of  the  importer  was  con- 
trary to  the  provisions  of  the  statute,  supra.  While  it  is 
true,  as  stated  by  the  Auditor,  that  no  authority  of  law 
exists  under  which  a  fine  or  a  forfeiture  may  be  refunded,  I 
do  not  think  that  an  amount  exacted  as  in  the  present  case, 
under  protest  and  appeal,  can  be  regarded  as  either  a  fine  or 
a  forfeiture  until  final  adjudication.  The  erroneous  deposit 
and  covering  certainly  does  not  constitute  it  a  fine.  The 
amount  was  an  exaction  growing  out  of  a  dutiable  transac- 
tion, which  would  have  been  an  accrued  forfeiture  but  for 
the  appeal  and  decision  by  the  board  in  the  importer's  favor. 
After  said  decision  it  was  the  duty  of  the  collector  to  liqui- 
date the  entry  in  accordance  therewith,  if  no  appeal  were  to 
be  taken. 
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I  think  from  the  foregoing,  that  the  Government  has  no 
legal  right  to  retain  the  moneys  exacted,  deposited,  and 
covered  in  this  case;  and  I  am  of  the  opinion  that  section  24 
of  the  customs  administrative  act  (June  10,  1890)  is  suffi- 
ciently broad  in  terms  to  authorize  a  refund  of  the  amount 
paid  by  the  importer  from  the  permanent,  indefinite  appro- 
priation created  by  said  act. 

The  settlement  of  the  Auditor  is  revised  in  accordance 
with  the  views  herein  expressed,  and  a  certificate  of  differ- 
ence will  accordingly  issue. 


THE  UNIT  PRICE  IN  A  CONTRACT  IS  CONTROLLING 
AS  AGAINST  AN  ERRONEOUS  TOTAL  SUM  STIPU- 
LATED TO  BE  PAID. 

Where  a  contract  for  furnishing  machines  and  supplies  to  the  Public  Printer 
contains  an  itemized  list  of  the  machines  and  supplies  with  a  unit 
price  for  each  article  and  the  total  price  at  unit  rates  is  carried  to  a 
column  of  totals  and  the  contract  provides  for  the  payment  of  a  lump 
sum  made  up  of  said  totals,  and  in  carrying  out  the  total  .price  of  one 
of  the  articles  a  clerical  error  was  made  which  was  incorporated  into 
the  grand  total  that  constitutes  the  lump  sum  stipulated  to  be  paid, 
the  unit  price  is  controlling  and  the  other  provisions  of  the  contract 
should  be  read  And  applied  as  they  would  have  been  written  if  no 
clerical  error  in  carrying  out  the  total  of  the  unit  prices  had  been  made. 

{Comptroller  TraceweU  to  the  Public  Printer,  July  15,  1908,) 

I  have  received  your  letter  of  the  3d  instant,  as  follows : 

**I  herewith  submit  a  contract  entered  into  with  the  Mer- 
genthaler  Linotype  Company  by  my  predecessor  under  date 
of  June  25, 1907,  total  amount  of  contract  being  $128,757.68. 

'*  I  am  forwarding  a  letter  from  the  president  of  the  Mergen- 
thaler  Company  under  date  of  April  1 ,  1908,  which  calls  atten- 
tion to  a  clerical  error,  with  the  discount  taken,  amounting  to 
$4,822.20  in  favor  of  the  Mergenthaler  Linotype  Company. 
I  have  to  request  vour  decision  as  to  the  legahty  of  my  pay- 
ing this  additional  claim. 

**No  payment  or  part  payment  of  the  matrices  in  this  item 
has  been  made." 

On  June  25, 1907,  the  United  States,  party  of  the  first  part, 
entered  into  a  contract  with  the  Mergenthaler  Linot^^pe 
Company,  party  of  the  second  part,  on  a  proposal  submitted 
by  the  party  of  the  second  part  on  June  25,  1907,  and  ac- 
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cepted  by  the  party  of  the  first  part  June  25,  1907,  by  which 
it  was  covenanted  and  agreed  to  and  with  each  other  among 
other  things  that — 

**The  Mergenthaler  Linotype  Company  *  *  *  agrees 
to  furnish  and  dehver  in  the  Government  Printing  Office,  in 
the  city  of  Washington,  D.  C,  free  of  all  expense  to  the  party 
of  the  first  part,  for  boxing,  cartage,  and  freight — " 

certain  described  machines  and  supplies. 

An  itemized  list  with  a  unit  price  for  each  article  is  then 
given.  The  total  price  at  unit  rates  is  carried  to  a  column  of 
totals.  The  discounts  to  be  allowed  are  computed  and  set 
out  as  items  to  be  deducted  from  the  total  price  as  computed 
and  ascertained  from  the  various  items.  The  recapitulation 
shows  the  grand  total  net  price  to  be  $128,757.68. 

It  appears  from  a  list  of  '^General  supplies  for  Record  and 
job  machines"  at  a  unit  price  for  each  item  that  *'141  sets 
black  letter  one-letter  matrices,  at  $40  a  set"  was  included 
in  this  list,  but  in  carrying  out  the  total  price  it  was  carried 
out  as  $564  and  incorporated  in  the  grand  total  at  this  sum 
instead  of  $5,640.  A  discount  of  5  per  cent  was  allowed  on 
this  item,'  which,  when  taken  on  $564  from  the  grand  total 
made  the  amount  of  this  item  carried  in  to  the  net  grand 
total  $535.80  instead  of  $5,640,  less  5  per  cent,  or  $5,358,  a 
net  difference  of  $4,822.20. 

Paragraphs  2,  3,  4,  and  5  of  the  contract  following  the 
statement  of  the  description  and  itemized  prices  of  the  ar- 
ticles in  paragraph  1  provided  for  the  installation,  trial, 
and  necessary  guaranties. 

Paragraph  8  provides  that — 

*'8,  In  consideration  of  the  faithful  performance  by  the 
parties  of  the  second  part  of  each  and  every  condition  con- 
tained in  paragraphs  one  (I)  to  five  (5)  inclusive  of  tliis 
agreement,  the  party  of  the  first  part  hereby  agrees  to  make 
payment  to  the  Mergenthaler  Linotype  Compi^ny  in  the  city 
of  Washington  the  sum  of  one  hundred  and  twenty-eight 
thousand  seven  hundred  and  fifty-seven  dollars  and  sixtv- 
eight  cents  ($128,757.68)  when  the  said  machines  are  finally 
inspected  and  accepted.'' 

Paragraph  4  provided  for  inspection  and  a  trial  of  sixty 
working  days,  and  that — 

''Such  machines  as  do  not  conform  to  the  terms  of  tliis 
agreement  in  every  respect  and  specifically  to  the  guarantee 
contained  in  paragraph  two  (2)  hereof  shall  be  rejected." 
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Paragraph  5  provides: 

"It  is  further  agreed  by  and  between  the  parties  hereto 
that  until  the  expiration  of  the  sixty  days'  trial  provided  for 
herein,  and  the  final  inspection  and  acceptance  of  the  twenty- 
four  (24)  machines  contracted  for,  no  payment  of  any  part 
of  the  consideration  hereinafter  provided  for  shall  be  made." 

On  April  1,  1908,  the  president  of  the  Mergenthaler  Lino- 
type Company  wrote: 

"On  the  25th  of  June  last  this  company  entered  into  a  con- 
tract with  the  then  Pubhc  Printer,  Hon.  Charles  A.  Stillings. 
under  which  it  agreed  to  furnish  24  linotype  machines,  ana 
sundry  suppUes  specified  in  the  contract. 

"I  am  advised  by  our  experts  that  said  machines  were 
erected  in  the  Government  Printing  OflBce,  that  they  have 
been  on  trial  for  a  term  exceeding  the  sixty  days  provided 
for,  and  that  the  supplies  specified  by  the  Public  Printer 
were  furnished. 

"I  write,  therefore,  to  ask  that  you  will,  at  your  conven- 
ience, caiise  said  macnines  and  suppUes  to  be  inspected  and 
accepted,  and  that  you  will  direct  payment  therefor. 

"  in  this  connection  I  respectfully  direct  your  attention  to 
the  fact  that  there  was  a  clerical  error  in  carrying  out  the 
prices  of  the  items  specified,  resulting  in  an  error  of  $5,076 
m  the  total.  The  contract  specifies,  '  141  sets  black  letter 
one-letter  matrices,  at  $40  a  set,  $564,'  when  in  fact  the 
amount  should  have  been  $5,640. 

**As  there  is  a  discount  of  5  per  cent  on  the  price  of  the 
matrices,  5  per  cent  of  this  $5,076  should  be  deducted, 
making  the  net  error  in  the  contract,  $4,822.20.  The  total 
amount  of  the  contract,  therefore,  should  be  $133,579.88, 
instead  of  $128,757.68." 

The  141  matrices  were  not  included  in  the  payment  made 
on  the  contract,  and  as  to  this  item  payment  under  the  con- 
tract appears  to  be  an  open  question. 

There  is  no  general  provision  in  this  contract  that  the 
items  therein  named  will  be  paid  for  at  the  prices  specified, 
but  the  contract  provides  for  the  payment  of  a  lump  sum 
made  up  of  the  totals  derived  form  the  unit  prices  specified 
for  the  various  items. 

This  was  an  entire  contract  and  not  a  number  of  single 
contracts  for  the  various  items  designated  as  composing  it. 
{Loudenback    Fertilizer    Company    v.    Tennessee   Phosphate 
C(m.pany,  121  Fed.  Rep.,  298,  304.)      •      • 
8(M64— vol  15—09 3 
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When  all  the  parts  of  this  contract  are  read  together  it  is 
clear  that  in  arriving  at  the  total  amount  to  be  paid  for  the 
articles  purchased  there  is  an  error  in  calculation  patent  on 
the  face  of  the  contract.  This  mistake  was  carried  into  the 
contract  and  governed  and  controlled  the  stipulation  of 
paragraph  8,  which  specifies  particularly  what  sum  in  dol- 
lars and  cents  is  to  be  paid. 

There  is  nothing  in  the  contract,  however,  to  indicate  that 
the  parties  to  the  contract  intended  to  adopt  any  other 
basis  in  determining  the  value  of  the  articles  to  be  bought 
or  the  total  sum  to  be  paid  than  the  unit  prices  stated.  If 
the  unit  prices  were  the  real  basis  upon  which  the  minds  of 
the  parties  met  when  they  made  the  contract,  the  writt4»n 
agreement  in  evidence  of  such  should  be  so  construed  as  to 
effect  this  purpose.  (Pressed  Steel  Car  Company  v.  Eastern 
Railway  Companyy  121  Fed.  Rep.,  609,  611.)  In  this  case 
the  court  said  (p.  611): 

^'The  purpose  of  a  written  agreement  is  to  evidence  the 
terms  upon  which  the  minds  of  the  parties  to  it  meet  when 
they  make  it.  Hence  the  true  end  of  all  contractual  inter- 
pretation is  to  ascertain  that  intention,  and  when  it  is  found 
it  prevails  over  verbal  inaccuracies,  inapt  expressions,  and 
the  dry  words  of  the  stipulations.  The  court  should,  as  far 
as  possible,  put  itself  in  the  place  of  the  parties  when  their 
minds  mot  upon  the  terms  of  the  agreement,  and  then,  from 
a  consideration  of  the  writing  itself,  its  purpose,  and  the 
circumstances  which  conditioned  its  making,  endeavor  to 
ascertain  what  they  intended  to  agree  to  do — upon  what 
sense  or  meaning  of  the  terms  they  used  their  minds  actually 
met.  (Accumulator  Company  v.  Dubuque  Street  RaUuuy 
Company,  64  Fed.,  70,  74;  City  of  Salt  Lake  v.  Smith,  104 
Fed.,  457,  462;  Fitzgerald  v.  First  National  Bank,  114  Fed., 
474,  482.) 

**The  intention  of  the  parties  must  be  deduced  from  the 
entire  agreement  and  from  all  its  provisions  considered 
together,  because  where  a  contract  has  many  stipulations  it 
is  plain  that  the  parties  understood  and  agreed  that  their 
intention  was  not  expressed  by  any  single  part  or  provision 
of  their  agreement,  out  by  every  part  and  stipulation  so 
construed  as  to  be  consistent  w^ith  every  other  part  and  with 
the  entire  contract.  (Jacobs  v.  Spalding,  71  wis.,  177^  189; 
Boardman  v.  Reed,  6  Pet.,  328;  Canal  Company  v.  HiUj  15 
Wall.,^  94;  O'Brien  v.  Miller,  168  U.  S.,  287,  297.) 

**  Where  the  language  of  an  agreement  is  contradictory, 
obscure,  or  ambiguous,  or  where  its  meaning  it  doubtful,  so 
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that  the  contract  is  fairly  susceptible  of  two  constructions, 
one  of  which  makes  it  fair,  customary,  and  such  as  prudent 
men  would  naturally  execute,  while  the  other  makes  it 
ineauitable,  unusual,  or  such  as  reasonable  men  would  not  be 
likely  to  enter  into,  the  interpretation  which  makes  it  a  ra- 
tional and  probable  agreement  must  be  preferred  to  that 
which  makes  it  an  unusual,  unfair,  or  improbable  contract. 
(CogJUan  v.  StetsoUj  19  Fed.  Rep,,  727,  729;  Jacohs  v.  S^ald- 
%ng,7l  Wis.,  177, 186;  RusseU  Y.AUeHon,  lOS  N.Y.,288,292.)" 

When  paragraph  8  is  read  wdth  all  the  other  provi- 
sions of  this  contract,  in  the  light  of  these  familiar  canons 
of  interpretation,  it  does  not  appear  to  have  been  intended 
as  an  agreement  on  a  total  price  to  take  the  place  of  all  the 
unit  prices  stated  with  so  much  particularity,  but  rather  as 
an  express  agreement  to  pay  in  one  lump  sum  the  amounts 
specified  at  the  unit  prices  for  the  various  items  in  the  con- 
tract when  all  of  them  should  have  been  furnished  and  tested 
as  provided  therein.  It  is  true  that  a  specific  sum  is  provided 
in  dollars  and  cents,  but  it  is  perfectly  clear  that  the  sum  is 
named  not  as  a  substitute  for  unit  prices  but  as  the  result 
obtained  by  the  application  of  such  prices.  This  result  is 
erroneous  and  can  not  be  sustained  without  departing  from 
the  unit  price  of  the  141  matrices.  It  is  apparent  from  the 
face  of  the  contract  that  it  was  not  intended  to  depart  from 
the  unit  price  in  this  particular,  for  there  was  an  attempt  to 
apply  it,  and  that  the  error  arose  from  a  failure  to  put  a 
cipher  to  the  right  of  the  total,  thus  making  it  read  $564 
Instead  of  $5,640,  and  that  this  error  was  carried  through 
all  the  stipulations  of  the  contract. 

This  being  true,  I  am  of  the  opinion  that  the  unit  price 
stated  in  the  contract  should  be  correctly  applied  and  all 
the  other  provisions  of  the  contract  read  and  applied  as  they 
would  have  been  written  if  this  had  been  done  as  the  parties 
clearly  intended. 

This  construction  gives  effect  to  the  intention  of  the 
parties  and  is  fairly  deducible  from  the  entire  agreement 
when  considered  as  a  whole. 

If  the  contract  has  been  complied  with  and  the  141  mat- 
rices furnished,  you  are  authorized  to  pay  the  $4,822.20 
indicated  in  your  letter. 
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PAY  OF  COMMANDANT  AT  MARE  ISLAND  NAVY- 

YARD. 

The  joint  reeolution  of  March  3,  1863,  providing  that  the  pay  of  the  oflBicer 
of  the  Navy  aasigned  to  the  conunand  of  the  Mare  Island  Navy- Yard 
shall  be  the  sea  pay  of  his  grade,  is  not  in  conflict  with  the  act  of  May  13, 
1908,  and  such  officer  while  in  that  command  is  entitled  to  the  pay  of 
his  grade  fixed  by  said  act  of  May  13,  1908,  with  10  per  cent  additional. 

(Asaistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
July  16,  1908.) 

I  have  received  your  letter  of  the  2d  instant  requesting  a 
decision  as  follows: 

''Your  decision  is  requested  upon  the  following  question, 
submitted  by  Paymaster  WiUiam  T.  Wallace,  UT  o.  Navy, 
pavmaster  of  the  yard,  navy-yard,  Mare  Island,  Cal. : 

^' '  Is  the  commandant  of  this  navy-yard,  Capt.  T.  S. 
Phelps,  jr.,  U.  S.  Navy,  entitled  to  be  paid  at  the  rate  of 
$5,500  per  annum,  the  maximum  pay  of  a  captain  in  the 
Navy  plus  10  per  cent  for  service  at  sea?'  He  has  had  over 
twenty  years'  service.  Joint  resolution  of  Congress,  ap- 
proved March  3,  1863,  provided  'That  the  pay  of  the  officer 
of  the  Navy  assigned  to  the  command  of  the  navy-yard  at 
Mare  Island,  Cal.,  shall  be  the  sea  pay  of  his  grade' '  (12  Stat, 
p.  825). 

*'In  this  connection  it  is  suggested  that,  as  Congress 
expressly  provided  by  a  clause  contained  in  the  general 
deficiency  act  of  May  30,  1908  (Public  No.  167),  that  the  10 
per  cent  additional  pay  allowed  for  sea  duty  should  not  be 
included  in  computing  the  pay  of  retked  officers,  saying 
nothing  of  other  statutes  in  wnich  the  term  'sea  pay'  is  used, 
it  was  evidently  not  intended  to  exclude  the  10  per  cent  in 
computing  the  pay  in  such  other  cases.  'Expressio  uniiis 
est  exclusio  alterius.' 

''Attention  is  also  invited  to  the  following  provision  of  the 
naval  appropriation  act  approved  Mav  13,  1908: 

'"The  estimates  for  the  support  of  the  Navy  shall  hereafter 
show,  under  the  head  of  "  Pay  of  the  Navy,"  the  sums  allowed 
for  pay  of  officers  belonging  to  the  line,  to  the  several  depart- 
ments of  the  staff,  and  to  the  retired  list;  the  estimates  to 
show  under  each  head  the  amount  allowed  for  pay  proper, 
for  increases  due  to  longevity  and  foreign  service,  and/or  pay 
at  sea  rates  to  officers  employed  on  shore.'  " 

Since  the  adoption  of  the  joint  resolution  of  March  3,  1863 
(12  Stat.,  825),  quoted  by  Paymaster  Wallace,  entitled  "Joint 
resolution  fixing  the  pay  of  the  commandant  of  the  navy- 
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yard  at  Mare  Island,  California/'  there  have  been  three 
general  changes  in  the  pay  for  naval  officers,  viz,  by  the  acts 
of  July  15, 1870  (16  Stat.,  321),  March  3, 1899  (30  Stat.,  1004), 
and  the  act  of  May  13,  1908  (35  Stat.,  127),  and  under  the 
first  two  acts  the  joint  resolution  of  March  3,  1863,  has  been 
treated  as  unrepealed  and  continuing  in  effect  to  authorize 
the  pay  provided  for  sea  duty  to  the  officer  assigned  to  the 
command  of  the  navy-yard  at  Mare  Island.  In  a  decision 
of  October  31,  1904  (31  MS.  Comp.  Dec.,  175,  Paymasters' 
Memo.,  vol.  1,  p.  443),  holding  that  the  said  joint  resolution 
was  not  repealed,  it  was  said: 

"A  joint  resolution  is  on  the  same  footing  and  is  regarded 
as  a  bill  or  act.  (Story  on  Constitution,  892;  Cushing's 
Law  and  Practice  of  Legislative  Assemblies,  752,  2403.) 
The  joint  resolution  of  March  3,  1863  (12  Stat.,  825),  is  not 
nor  is  any  part  of  it,  incorporated  in  the  Revised  Statutes; 
it  was  not,  therefore,  repealed  by  section  5596,  Revised 
Statutes.  (Dig.  Second  Comp.  Dec,  vol.  2,  sec.  914.)  I 
am  of  opinion  that  the  joint  resolution  in  question  was  not 
repealed  by  the  personnel  act  of  March  3,  1899  (30  Stat., 
1004).  A  similar  question  was  considered  and  a  like  con- 
clusion arrived  at  m  the  case  of  the  superintendent  of  the 
Naval  School  at  Annapolis,  who  was  allowed  by  the  act  of 
September  28,  1850  (9  Stat.,  515)  the  pay  of  an  officer  of 
his  rank  when  in  sea  service.  (See  6  Comp.  Dec,  885,  and 
12  0p.  Att.  Gen.,  81.)^' 

It  was  said  by  the  Supreme  Court  in  Petri  v.  Credman 
Lumber  Co.  (199  U.  S.,  487)  : 

"It  is  elementary  that  repeals  by  implication  are  not 
favored,  and  that  a  repeal  will  not  be  implied  unless  there 
is  an  irreconcilable  conffict  between  the  two  statutes,  and 
especially  does  this  rule  apply  where  the  prior  law  is  a  special 
act  relating  to  a  particular  case  or  subject  and  the  subse- 
quent law  IS  general  in  its  application." 

The  joint  resolution  of  March  3,  1863,  is  not  in  irrecon- 
cilable conffict  with  the  act  of  May  13,  1908,  nor  do  I  think 
it  inconsistent  with  that  act.  The  requirements  as  to  esti- 
mates which  you  quote  from  the  act  of  May  13  evidently 
contemplate  that  there  may  be  cases  under  the  act  where 
the  additional  pay  for  service  on  sea  duty  may  lawfully  be 
paid  to  officers  employed  on  shore. 

The  joint  resolution  in  question  provides  that  the  pay  of 
the  officer  of  the  Navy  assigned  to  the  command  of  the 
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Mare  Island  Navy- Yard  shall  be  the  sea  pay  of  his  grade. 
This  clearly  means  that  such  officer  in  that  command  shall 
receive  the  same  pay  he  would  be  entitled  to  if  serving  at 
sea.  That  pay,  under  the  act  of  May  13,  1908,  is  the  grade 
pay  fixed  by  the  act  with  10  per  cent  additional,  or,  in 
the  case  of  Capt.  T.  S.  Phelps,  jr.,  $5,500.  I  am  of  opinion 
that  he  is  entitled  to  pay  at  that  rate  while  in  command  of 
the  Mare  Island  Navy- Yard. 


WITHHOLDING  OF  MONEY  DUE  A  TRANSPORTA- 
TION  COMPANY  TO  SATISFY  CLAIM  OF  OFFICER 
OF  ARMY  FOR  DAMAGE  TO  HIS  PRIVATE 
PROPERTY. 

The  claim  of  an  officer  of  the  Army  for  loss  or  damage  to  his  private  property 
by  a  transportation  company  is  a  matter  between  the  officer  and  the 
company  and  should  be  adjusted  between  them,  and  the  withholding 
of  money  due  to  said  company  by  the  Government  for  the  purpose 
of  satisfying  said  claim  is  not  authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  War,  July  16, 1908,) 

I  have  received,  per  indorsement  of  the  Adjutant-General, 
dated  July  13,  1908,  your  reference  for  my  consideration 
a  claim  of  Maj.  L.  S.  Roudiez  against  the  Northern  Pacific 
Railway  Company  for  $4,280.40  for  the  loss  of  certain 
jewelry  and  silverware  while  in  transit  over  the  Northern 
Pacific  lines  on  Quartermaster's  Department  bill  of  lading. 

The  Quartermaster-General,  per  indorsement  of  April  9, 
1908,  stated  that— 

"Under  decision  of  the  Judge-Advocate-General  of  July 
15,  1907,  which  held  the  railroad  company  responsible  for 
this  damage,  this  Department  endeavored  to  make  collec- 
tion, but  without  success,  and  finally  directed  the  chief 
quartermaster,  St.  Paul,  Minn.,  to  withhold  from  the 
Northern  Pacific  Railway  Company  a  sufficient  amount  to 
cover  this  claim  of  Major  Roudiez.  The  account,  with  the 
deduction  so  stated,  was  then  referred  to  the  Auditor  for  the 
War  Department  for  settlement,  as  the  railroad  company 
declined  to  accept  responsibility.  It  appears  from  remarks 
of  Major  Roudiez  in  within  communication  that  the  Auditor 
for  the  War  Department  has  decided  that  Major  Roudiez 
has  no  legal  claim  against  the  railroad  company  and  has 
settled  with  the  company  in  full.     In  view  of  thij  action  cf 
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the  accounting  officers  of  the  Treasury,  the  Quartermaster's 
Department  is  without  authority  in  the  case  and  the  only 
recourse  which  Major  Roudiez  has  is  by  appeal  to  the  Comp- 
troller of  the  Treasury." 

It  appears  from  the  correspondence  that  Major  Roudiez 
intends  an  appeal  from  the  action  of  the  Auditor  above  set 
forth.  The  Auditor  has  not  settled  the  claim  of  Major 
Roudiez,  but  the  claim  of  the  Northern  Pacific  Railway 
Company.  Major  Roudiez  has  therefore  no  right  to  appeal 
therefrom. 

The  Government  under  certain  conditions  and  restric- 
tions undertakes  to  furnish  transportation  for  the  effects 
of  an  officer.  The  Government  is  thereby  obligated  to  pay 
for  the  said  transportation. 

Any  claim  for  loss  or  damage  to  the  property  by  the 
transportation  company  is  a  matter  between  the  officer 
and  the  said  company,  and  should  be  adjusted  between 
them. 

I  know  of  no  authority  of  law  for  the  withholding  of 
money  due  by  the  Government  from  a  claimant  on  account 
of  an  indebtedness  of  the  said  claimant  to  another  person. 

Major  Roudiez  should  look  to  the  railroad  company  for 
whatever  he  may  think  is  due  to  him  on  account  of  the  loss 
or  destruction  of  his  property. 


SIX  MONTHS'  GRATUITY  TO  WIDOW  OR  DESIG- 
NATED BENEFICIARY  OF  MIDSHIPMEN  AT 
NAVAL  ACADEMY. 

Midshipmen  at  the  Naval  Academy  are  officers  on  the  active  list  of  the 
Navy  within  the  meaning  of  the  proviso  in  the  act  of  May  13,  1908, 
which  allows  a  gratuity  of  six  months'  pay  to  be  paid  to  the  widow 
or  other  designated  beneficiary  upon  the  death  of  an  officer  on  the 
active  list  of  the  Navy. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy, 
July  17,  1908.) 

By  your  reference  of  May  22,  1908,  you  requested  my  de- 
cision of  eight  questions  arising  under  the  naval  appropria- 
tion act  of  May  13,  1908  (35  Stat.,  127),  presented  by  the 
Paymaster-General  of  the  Navy. 
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My  decisions  as  to  all  the  questions,  except  the  sixth,  were 
communicated  to  you  June  13. 

The  sixth  question  will  now  be  considered.  It  is  as 
follows: 

*'Is  a  midshipman  at  the  Naval  Academy  an  oflBcer  w^ithin 
the  meaning  or  the  act  of  May  13,  1908,  which  provides  a 
gratuity  of  six  months'  pay  to  oe  paid  to  the  widow  or  other 
designated  beneficiary  upon  the  death  of  an  oflBcer?" 

The  act  of  May  13,  1908  (35  Stat.,  127),  entitled  "An  act 
making  appropriations  for  the  naval  service  for  the  fiscal 
year  ending  June  30,  1909,  and  for  other  purposes,"  among 
other  things,  provides: 

*'That  hereafter  immediately  upon  ofl&cial  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  oflBcer  or  enlisted  man  on  the  active  list  of  the  Navy 
and  Marine  Corps  the  Paymaster-General  of  the  Navy  shall 
cause  to  be  paid  to  the  widow  of  such  oflBcer  or  enlisted  man, 
or  any  person  previously  designated  by  him,  an  amount 
equal  to  six  months'  pay  at  the  rate  received  by  such  oflBcer 
or  enlisted  man  at  the  date  of  his  death,  less  seventy-five  dol- 
lars in  the  case  of  an  oflBcer  and  thirty-five  dollars  in  the  case 
of  an  enlisted  man,  to  defray  expenses  of  interment,  and  the 
residue,  if  anv,  of  the  amoimt  reserved  shall  be  paid  subse- 
quently to  tKe  designated  person.  The  Secretary  of  the 
Navy  shall  establish  regulations  requiring  each  officer  and 
enlisted  man  to  designate  the  proper  person  to  whom  this 
amount  shall  be  paid  in  case  of  death,  and  said  amount  shall 
be  paid  to  that  person  from  funds  appropriated  for  the  pay 
of  the  Navy  and  Marine  Corps." 

The  question  presented  is  whether  a  midshipman  at  the 
Naval  Academy  is  an  oflBcer  on  the  active  list  of  the  Navy 
within  the  above  provision  of  said  act. 

The  Century  Dictionary  defines  a  midshipman  to  be — 

(1)  A  warrant  oflBcer  in  the  British  navy  of  the  lowest 
grade  of  oflBcers  in  the  line  of  promotion.  His  special  duties 
are  to  pass  the  orders  of  the  captain  and  other  quarter-deck 
oflBcers  to  the  crew  and  superintend  the  performance  of 
them. 

(2)  In  the  United  States  Navy,  formerly,  an  oflBcer  of  cor- 
responding rank  and  duties  whose  designation  is  now  naval 
cadet. 

By  the  act  of  January  2,  1813  (2  Stat.,  789),  a  midship^ 
man  was  a  warrant  oflBcer  of  the  Navy. 
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By  the  act  of  July  16,  1862  (12  Stat.,  583),  the  active  list 
of  line  officers  of  the  Navy  was  divided  into  nine  grades,  the 
first  of  which  was  *' rear-admirals,"  the  eighth  of  which  was 
''ensigns,"  and  the  ninth  of  which  was  "midshipmen." 
The  eleventh  section  of  said  act  provides  that  the  students 
at  the  Naval  Academy  should  be  styled  midshipmen  until 
their  final  graduating  examination,  when,  if  successful,  they 
should  be  commissioned  ensigns,  ranking  according  to  merit. 

The  act  of  July  15,  1870  (16  Stat.,  330),  provides: 

"That  from  and  after  the  30th  day  of  June,  1870,  the 
annual  pay  of  the  officers  of  the  Navy  on  the  active  list  shall 
be  as  follows: 

"The  admiral,  $13,000. 

*  *  «  :|c  :|c  «  ;|c 

"Midshipmen,  after  graduation,  when  at  sea,  $1,000;  on 
shore  duty,  $800;  on  leave  or  waiting  orders,  $600." 

Section  12  of  said  act  provides  "that  the  students  in  the 
Naval  Academy  shall  hereafter  be  styled  cadet  midshipmen," 
and  that  when  they  "shall  have  passed  successfully  the 
graduating  examination  at  said  Academy  they  shall  receive 
appointments  as  midshipmen,  ranking  according  to  merit, 
and  may  be  promoted  to  the  grade  of  ensign  as  vacancies 
in  the  number  allowed  by  law  in  that  grade  may  occur." 

Section  1362  of  the  Revised  Statutes  of  1878  names  the 
active  list  of  the  officers  of  the  Navy  and  makes  midship- 
men the  eleventh  of  the  list  of  the  different  grades  therein 
provided  for. 

By  the  act  of  August  5,  1882  (22  Stat.,  285),  it  was  pro- 
vided— 

"That  hereafter  there  shall  be  no  appointments  of  cadet 
midshipmen  or  cadet  engineers  at  the  Naval  Academy,  but  in 
lieu  thereof  naval  cadets  shall  be  appointed  from  each  Con- 
gressional district  and  at  large,  as  now  provided  by  law  for 
cadet  midshipmen,  and  all  undergraduates  at  the  Naval 
Academy  shall  hereafter  be  designated  and  called  'naval 
cadets.'  '^^ 

By  the  act  of  March  3,  1883  (22  Stat.,  472),  the  title  of  the 
grade  of  midshipman  was  changed  to  that  of  ensign,  by  which 
it  would  seem  that  the  grade  of  midshipman  in  the  Navy  was 
discontinued.     (See  WeUer  v.  United  States,  41  Ct.  CL,  337.) 
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The  act  of  March  3,  1899  (30  Stat.,  1004),  declares  of  what 
the  active  Ust  of  the  line  of  the  Navy  as  constituted  by  section 
1  of  said  act  shall  be  composed  and  includes  ensigns,  but  the 
name  of  midshipman  is  not  found  therein. 

By  the  act  of  July  1,  1902  (32  Stat.,  686),  it  was  provided 
that  **the  title  'naval  cadet'  is  hereby  changed  to  'midship- 
man/ " 

The  act  of  March  3,  1883  (22  Stat.,  472),  provides: 

''And  all  officers  of  the  Navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as  officers  or  enlisted  men 
in  the  ReffularorVolunteerArmyor  Nayy,or  both,  and  shall 
receive  all  the  benefits  of  such  service  in  all  respects  in  the 
same  manner  as  if  all  said  service  had  been  continuous  and  in 
the  regular  Navy  in  the  lowest  grade  having  graduated  pay 
held  by  such  ofi&cer  since  last  entering  the  service. '^ 

In  United  States  v.  Hendee  (124  U.  S.,  309)  it  was  held  that 
a  paymaster's  clerk  in  the  Navy  was  an  officer  of  the  Navy 
within  the  meaning  of  the  above  provision  of  said  act  of 
March  3,  1883.     In  the  course  of  the  decision  the  court  said: 

"We  think  the  words  'officers  or  enlisted  men  in  the 
Regular  or  Volunteer  Army  or  Navy,  or  both,'  was  intended  to 
include  all  men  regularly  m  service  in  the  Army  or  Navy,  and 
that  the  expression  '  officers  or  enUsted  men '  is  not  to  be  con- 
strued distributively  as  requiring  that  a  person  should  be  an 
enlisted  man,  or  an  officer  nominated  and  appointed  by  the 
President,  or  by  the  head  of  a  Department,  but  that  it  was 
meant  to  include  all  men  in  service,  either  by  enUstment  or 
regular  appointment  in  the  Army  or  Navy.  We  are  of 
opinion  that  the  word  'officer'  is  used  in  that  statute  in  the 
more  general  sense  which  would  include  a  paymaster's 
clerk." 

In  United  States  v.  CooJc  (128  U.  S.,  254)  it  appeared  that 
Cook  was  appointed  a  cadet  midshipman  in  the  Navy  June  6, 
1873,  graduated  at  the  Naval  Academy  June  18,  1879,  and 
was  appointed  ensign  November  15, 1881.  In  the  above  case 
it  was  held  that  a  midshipman  at  the  Naval  Academy  was  an 
officer  of  the  Navy  within  the  meaning  of  the  above  provision 
of  the  act  of  March  3,  1883  (22  Stat.,  473).  The  court  in  the 
course  of  the  decision  said : 

"After  the  twelfth  section  of  the  act  of  July  15,  1870  (16 
Stat.,  334),  students  at  the  Naval  Academy  were  to  be 
styled  'cadet  midshipmen,'  and  after  graduation  were  to  be 
appointed  midshipmen  and  promoted  to  the  grade  of  ensign  as 
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Tacancies  might  occur.  Prior  to  that  act  students  at  the 
Naval  Academy  were  styled  midshipmen.  The  form  of 
appointment  was  the  same  before  and  after  the  act;  in  both 
c^ses  it  was  signed  by  the  Secretary  of  the  Navy  by  direction 
of  the  President,  and  the  position  and  duties  were  precisely 
the  same.  *  *  *  Calhng  a  student  a  cadet  midshipman 
instead  of  midshipman  without  changing  his  position  or  his 
duties  does  not  make  his  status  different  from  what  it  was 
before.'^ 

The  form  used  by  the  Secretary  of  the  Navy  in  the  appoiu. 
ment  of  a  midshipman  is  as  follows: 

''By  direction  of  the  President  of  the  United  States  you 
are  hereby  appointed  a  midshipman  in  the  United  States 
Navy  from .^^ 

Each  midshipman  signs  the  following  agreement  and 
oath: 

**I, ,  having  been  appointed  a  midshipman,  do  hereby 

engage,  with  the  consent  of  my  parent  (or  guardian),  that  1 
wiD  serve  in  the  Navy  of  the  United  States  for  eight  years, 
unless  sooner  discharged  by  competent  authority. 

''And  I,  ; ,  do  solemnly  swear  (or  affirm)  that  I  will 

bear  true  faith  and  allegiance  to  the  United  States  of  America; 
that  I  will  serve  them  honestly  and  faithfully  against  all 
their  enemies  whomsoever;  and  that  I  will  obey  the  orders  of 
the  President  of  the  United  States,  and  the  orders  of  the 
officers  appointed  over  me,  according  to  the  rules  and  articles 
for  the  government  of  the  United  States  Navy     *     *     *." 

The  acts  of  March  3,  1836  .(4  Stat.,  755);  June  16,  1874  (18 
id.,  72),  and  June  30,  1876  (19  id.,  65)  provide  that  navrJ 
officers  shall  be  allowed  "for  traveUng  expenses  when  under 
orders''  within  the  United  States  8  cents  per  mile.  The  case 
of  FitzpatricTc  v.  United  States  (37  Ct.  CI.,  332)  was  an  action 
by  Fitzpatrick  to  recover  mileage  under  the  above  mileage 
statutes  for  travel  under  orders  in  1898  while  a  naval  cadet, 
and  the  court  gave  him  judgment. 

In  response  to  a  request  of  the  Secretary  of  the  Navy  for  a 
decision  as  to  whether  the  pay  a  naval  cadet  on  duty  at  the 
Naval  Academy,  granted  sick  leave,  shall  receive  is  the 
amount  fixed  by  statute  as  pay  of  cadets,  to  wit,  $500,  and  as 
to  whether  leave  may  not  be  granted  without  pay  or  with 
reduced  pay,  it  was  said  (8  Comp.  Dec,  410) : 

''They  are  not  merely  students  being  educated  at  the  ex- 
pense of  the  Government,  but  are  officers  in  the  naval  service, 
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and  as  such  their  salary,  fixed  by  law,  can  no  more  be  in- 
creased or  diminished  than  can  the  salary  of  any  other  officer 
in  the  naval  service  which  is  fixed  by  law." 

It  was  held  in  a  decision  of  January  29,  1903  (9  Comp. 
Dec,  375),  that  students  at  the  Naval  Academy,  designate:! 
as  midshipmen  by  the  act  of  July  1,  1902,  are  officers  of  the 
Navy  within  the  meaning  of  section  1586,  Revised  Statutes*, 
which  prohibits  the  allowance  of  expenses  incurred  by  any 
officer  of  the  Navy  for  medical  attendance,  unless  the  attend- 
ance of  a  naval  medical  officer  could  not  have  been  had. 

The  Naval  Academy  is  part  of  the  machinery  of  the  Navy. 
The  midshipmen  are  appointed  by  the  Secretary  of  the 
Navy  by  direction  of  the  President.  They  are  required  to 
engage  to  serve  for  eight  years  unless  sooner  discharged  by 
competent  authority.  They  must  take  an  oath  and  bind 
themselves  to  bear  true  faith  and  allegiance  to  the  Unite! 
States  and  that  they  will  serve  them  honestly  and  faithfully 
against  all  their  enemies,  and  that  they  will  obey  the  orders 
of  the  President  of  the  United  States  and  the  orders  of  the 
officers  appointed  over  them  according  to  the  rules  and 
articles  for  the  government  of  the  United  States  Navy* 
They  are  required  to  wear  the  uniform  prescribed  by  the 
naval  authorities.  They  are  subject  to  naval  discipline* 
They  are  borne  upon  the  Navy  Register  as  a  part  of  the  active 
list  of  the  line  of  the  Navy.  The}''  are  upon  the  pay  roll; 
their  salary  is  fixed  by  law,  and  they  are  paid  from  the  appro- 
priation, *'Pay  of  the  Navy.''  That  they  are  in  the  naval 
service  I  do  not  think  can  be  questioned.  They  are  by  law 
officers  in  a  qualified  sense.  They  are  not  now  and  never 
were  commissioned  officers.  While  they  are  not  officers 
within  the  meaning  of  article  36,  section  1624,  Revised  Stat- 
utes, as  was  decided  in  the  case  of  WeUer  v.  United  States, 
supraj  yet  following  the  reasoning  of  the  court  in  the  case  of 
United  States  v.  Cookj  supra,  and  the  authorities  therein 
cited,  I  am  of  opinion  they  are  officers  on  the  active  list  of  the 
Navy  within  the  meaning  of  the  above  provision  of  the  act  of 
May  13,  1908,  and  your  question  is  answered  in  the  affirma- 
tive. 
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PAYMENT    OF    PREMIUMS     ON    BONDS    OF    DIS- 
BURSING  OFFICERS  OF  INDIAN  SERVICE. 

The  first  annual  premium  on  the  official  bond  of  a  disbursing  ofiicer  of  the 
Indian  Service  is  an  "expense  of  procuring  the  ofiicial  bond"  of  such 
ofiicer  within  the  meaning  of  the  act  of  April  30, 1908,  and  the  appropri- 
ation, '* Contingencies,  Indian  Service,"  is  available  for  the  payment 
thereof,  and  such  payment  will  not  be  in  contravention  of  section  3648 
of  the  Revised  Statutes. 

(Decision  by  Comptroller  TraceweUf  July  17,  1908,) 

The  Auditor  for  the  Interior  Department  submits  for 
approval,  disapproval,  or  modification  his  decision  dated 
the  8th  instant,  as  follows: 

"The  act  of  Congress  approved  April  30,  1908  (Pub.  104, 
p.  7),  provides:' 

'''Tnat  hereafter  the  expense  of  procuring  the  official 
bond  of  anj  agent,  superintendent,  or  other  disbursing  officer 
of  the  Indian  Service  shall  be  paid  by  the  United  States.' 

"Subsequently,  the  Secretary  of  the  Interior  directed  that 
a  number  of  disbursing  officers  in  the  Indian  Service  should 
execute  new  bonds,  and  the  Commissioner  of  Indian  Affairs, 
with  the  approval  of  the  Secretary,  under  the  authority  of 
the  act  cited,  entered  into  agreements  with  sundry  surety 
companies  to  bond  these  agents,  and,  the  bonds  having  been 
given  and  approved  by  the  Secretary,  claims  for  the  annual 
premiums  thereon  have  been  presented  for  settlement. 

"The  United  States  Fidelity  and  Guaranty  Company,  of 
Baltimore,  Md.,  has  presented  a  claim  in  the  sum  of  SlTo  for 
the  annual  premium  on  a  bond  for  $110,000,  executed  by 
them  on  May  5,  1908,  in  favor  of  Rush  J.  Taylor,  Unitetl 
States  Indian  agent  at  the  Yankton  Agency,  S.  iDak.,  and  a 
like  claim  of  $40  for  the  premium  on  a  bond  for  $40,000, 
executed  by  them  May  13,  1908,*  in  favor  of  Byron  E.  White, 
superintendent  of  the  Indian  training  school  at  Canton- 
ment, Okla.,  making  a  total  of  $150. 

"The  question  anses  as  to  whether  payment  of  this  claim. 
as  now  presented,  is  prohibited  by  section  3648,  Revised 
Statutes  of  the  United  States,  whicn  reads  as  follows: 

"'Sec.  3648.  No  advance  of  pubHc  money  shall  be  made  in 
any  case  whatever,  and  in  all  cases  of  contracts  for  the  per- 
formance of  any  service  or  the  delivery  of  articles  of  any 
description  for  the  use  of  the  United  States,  pavment  shall 
not  exceed  the  value  of  the  service  rendered,  or  of  the  articles 
delivered  previously  to  such  payment    *    *    *.' 
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''In  conlstruing  this  section  in  its  application  to  similar 
facts,  vou  have  repeatedly  held  that  it  is  a  bar  to  the  payment 
of  sucn  claims,  as,  for  example,  in  7  Comp.  Dec,  62, 10th  id., 
493;  11th  id.,  341  and  433,  and  12th  id.,  67,  but  at  the  times 
these  decisions  were  rendered  the  act  of  April  30,  1908, 
suvra,  had  not  been  passed  by  the  Congress. 

"In  providing  for  the  payment  of  this  expense  by  the 
United  States,  the  intent  of  the  legislation  apparently  was 
to  shift  the  burden  from  the  individual  to  that  or  the  Govern- 
ment in  the  same  manner  and  form  under  which  the  indi- 
vidual had  borne  it,  and  as  the  method  of  such  business  is  to 
require  the  yearly  premium  to  be  paid  when  the  bond  is 
delivered  f^nd  the  nsk  assumed  I  think  the  effect  of  this 
legislation  was  intended  to  be  a  modification,  pro  tanto,  of 
section  3648.  ' 

''The  claim  has  received  administrative  approval  payable 
from  the  appropriation,  '  Contingencies,  Indian  Department, 
1908,'  which,  in  mv  judgment,  is  available  for  the  purpose, 
and  I  think  it  should  be  allowed.  I  accordingly  so  hold  and 
decide. 

"As  this  decision  involves  an  original  construction  of  the 
act  of  April  30,  1908,  supra,  the  same  is  submitted  to  you, 
under  section  8  of  the  act  of  July  31,  1894,  for  your  approval, 
disapproval,  or  modification. 

"The  claim  and  all  the  papers  connected  therewith  are 
transmitted  herewith. '^ 

The  act  of  April  30,  1908  (35  Stat.,  75),  provides  that  the 
"expense  of  procuring  the  official  bond"  shall  be  paid  by 
the  United  States.  The  charge  of  the  surety  company  for 
executing  said  bond  and  becomiug  bound  to  the  United 
States  is  an  expense  of  procuring  such  bond.  Such  an 
expense  might  be  incurred  by  the  agent,  superintendent,  or 
other  disbursing  officer  of  the  Indian  Service  paying  the 
premium  or  charges  for  executing  said  bond.  If  this  were 
done,  the  agent,  superintendent,  or  other  disbursing  agent 
would  be  entitled  to  be  reimbursed  therefor.  If  such  charge 
is  classed  as  an  expense  to  be  borne  by  the  Government 
there  would  seem  to  be  no  reason  why  it  might  not  be  paid 
directly  to  the  party  making,  executing,  and  delivering  the 
bond  where  claim  is  made  therefor. 

Such  a  payment  would  not  be  in  conflict  with  the  pro- 
visions of  section  3648  of  the  Revised  Statutes.  (In  this 
connection,  see  10  Comp.  Dec.,  108;  37  MS.  Comp.  Dec., 
1184.) 
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The  decision  of  the  Auditor  is  approved,  except  as  to  the 
statement  that  the  act  of  April  30,  1908,  was  intended  as  a 
modification  of  section  3648  of  the  Revised  Statutes. 

I  am  of  the  opinion  that  there  is  no  conflict  between  the 
act  and  the  section  of  the  Revised  Statutes  cited.  The 
expense  to  be  paid  is  the  expense  of  procuring  the  bond  and 
clearly  relates  to  the  necessary  outlay  to  be  made  before  the 
bond  is  executed,  signed,  and  delivered. 


COMPUTATION  OF  LONGEVITY  PAY  OF  OFFICERS 
OF  THE  NAVY. 

Each  increase  of  pay  for  longevity  of  service  of  officers  of  the  Navy  pro- 
vided by  the  act  of  May  13,  1908,  should  be  computed  on  the  pay  of 
the  grade  only,  and  not  on  the  longevity  increase  for  the  preceding 
five  years. 

{Comptroller  TraceweU  to  the  Secretary  of  the  Navy,  July  £4? 

1908.) 

I  have  received  your  request  of  the  1st  instant  for  a  deci- 
sion as  follows: 

*'Your  decision  is  requested  upon  the  following  question, 
submitted  by  Paymaster  Heniy  deF  Mel,  U.  S.  Navy, 
U.  S.  S.  Kearsarge: 

***I  am  being  paid  as  a  paymaster  with  the  rank  of  lieu- 
tenant, having  five  years'  actual  service  and  five  years'  con- 
structive service.  Am  I  justified  in  computing  the  credit 
for  the  second  five  years'  service  as  10  per  cent  of  my  base 
pay  of  $2,400,  or  as  10  per  cent  of  $2,640,  that  being  mv 
* 'current  yearly  pay"  with  five  years'  service?  This  will 
give  me  $2,904  on  shore  duty,  and  $3,194.40  at  sea.' " 

The  provision  for  longevity  pay  in  the  act  of  May  13,  1908 
(35  Stat.,  128),  is  as  follows: 

^' There  shall  be  allowed  and  paid  to  each  commissioned 
officer  below  the  rank  of  rear-admiral  ten  per  centum  of  his 
current  yearly  pay  for  each  term  of  five  years'  service  in 
the  Army,  Navy,  and  Marine  Corps.  The  total, amount  of 
such  increase  for  length  of  service  shall  in  no  case  exceed 
forty  per  centum  on  tne  yearly  pay  of  the  grade  as  provided 
by  law:  Provided,  That  the  annual  pay  of  captain  shall  not 
exceed  five  thousand  dollars  per  annum;  of  commander, 
four  thousand  five  hundred  dollars  per  annum,  and  of  lieu- 
tenant-commander, four  thousand  dollars  per  annum." 
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The  words  ''ten  per  centum  of  his  current  yearly  pay  for 
each  term  of  five  years'  service,"  and  "the  total  amount  of 
such  increase  for  length  of  service  shall  in  no  case  exceed 
forty  per  centum  on  the  yearly  pay  of  the  grade  as  provided 
by  law"  are  identical  with  those  used  in  sections  1262  and 
1263  of  the  Revised  Statutes,  granting  longevity  pay  to 
commissioned  officers  of  the  Army,  and  were  interpreted 
by  the  Court  of  Claims  and  by  the  Supreme  Court  in  the 
Tyler  case  (16  Ct.  CL,  223;  105  U.  S.,  244).  It  was  said  by 
the  Supreme  Court: 

"We  also  hold  that  the  words  'current  yearly  pay,'  in 
section  1262,  require  that,  when  the  increased  pay  for  any 
period  of  five  years  is  to  commence,  the  10  per  cent  must  be 
counted  on  the  regular  salary  added  to  its  increase  by  any 
previous  periods  of  five  years;  so  that  the  original  salary 
of  the  rank,  and  any  additions  of  10  per  cent  previously 
earned  for  periods  of  five  years,  constitute  the  current 
yearly  pay  on  which  said  10  per  cent  is  to  be  calculated." 

At  the  session  of  Congress  following  this  decision  the  fol- 
lowing was  included  in  the  act  of  June  30, 1882  (22  Stat.,  118): 

"That  from  and  after  the  first  day  of  July,  eighteen 
hundred  and  eighty-two,  the  ten  per  centum  mcrease  for 
length  of  service  allowed  to  certain  officers  by  section 
twelve  hundred  and  sixty-two  of  the  Revised  Statutes  shall 
be  computed  on  the  yearly  pay  of  the  grade  fixed  by  sec- 
tions twelve  hundred  and  sixty-one  and  twelve  hundred  and 
seventy-four  of  the  Revised  Statutes." 

The  following  rule  is  laid  down  in  American  and  English 
Encyclopedia  of  Law,  volume  23,  page  311,  and  supported 
by  numerous  cases  cited: 

"Statutes  which  are  not  inconsistent  with  one  another 
and  which  relate  to  the  same  subject-matter,  are  in  pari 
materia^  and  should  be  construed  together  and  effect  be 
given  to  them  all,  although  the^  contam  no  reference  to  one 
another  and  were  passed  at  diflferent  times. 

"Several  statutes  relating  to  the  same  subject  will  be  so 
interpreted,  if  possible,  as  to  secure  harmony  in  their  appli- 
cation and  perpetuate  the  general  purpose  of  the  legislation." 
( WoHkam  v.  Basket,  99  N.  Car.,  70.) 

"However  broad  some  of  the  expressions  of  a  statute 
may  be,  yet  if^  on  examination,  it  clearly  appears  that  they 
are  and  were  mtended  to  be  limited  by  other  provisions  of 
the  same  or  other  acts  on  the  same  subject,  it  can  not  be 
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improper  to  restrain  them  accordingly."     (T%e  Elizdbeth, 
1  Paine  (U.  S.),  11.) 

I  am  of  opinion  that  the  act  of  June  30,  1882,  supra,  is  a 
legislative  interpretation  of  the  language  contained  in  sec- 
tions 1262  and  1274  of  the  Revised  Statutes,  which  is  the 
same  language  used  in  the  act  of  May  13  as  it  appUes  to  the 
active  list  and  now  under  consideration.  The  said  act  fol- 
lowed almost  immediately  after  the  decision  of  the  Supreme 
Court  in  the  Tyler  case  and  showed  that  Congress  did  not 
intend  that  longevity  pay  should  be  computed  under  the 
construction  of  the  law  given  in  that  case,  and  gave  its  own 
meaning  to  the  law. 

It  was  said  by  Marshall,  C.  J.,  in  Alexander  v.  Alexandria 
(5Cranch,  7): 

*'  *  *  *  If  a  subsequent  act  on  the  same  subject 
aflFords  complete  demonstration  of  the  legislative  sense  of 
its  own  language,  the  rule  which  has  been  stated,  requiring 
that  the  subsequent  should  be  incorporated  into  the  foregoing 
act,  is  a  direction  to  courts  in  expounding  the  provisions  ot 
the  law." 

A  different  construction  would  result  in  longevity  pay 
being  calculated  on  one  basis  for  the  Army  and  on  a  different 
basis  for  the  Navy.  Such  an  intent  should  not  be  imputed 
to  Congress  if  it  can  possibly  be  avoided  under  any  fair  rule 
of  construction.  Considering  all  recent  legislation  on  the 
subject  under  consideration,  it  is  plain  that  Congress  intended 
to  make  no  such  discrimination,  but,  on  the  contrary,  it  has 
endeavored  to  equalize  and  assimilate  the  pay  of  the  different 
branches  of  the  military  service. 

I  am  of  opinion  that  the  longevity  pay  provided  by  the  act 
of  May  13,  1908,  should  be  computed  on  the  pay  of  the  grade 
and  not  on  the  longevity  increase  for  the  preceding  five  years. 


EMPLOYMENT  OF  EXPERT  APPRAISER  AS  INCI- 
DENT TO  ACQUIREMENT  OF  SITE  FOR  BUILDING 
FOR  BUREAU  OF  ENGRAVING  AND  PRINTING. 

Under  the  act  of  May  27,  1908,  authorizing  the  Secretary  of  the  Treasury 

to  acquire  certain  lands  in  the  city  of  Washington,  D.  C,  upon  which 

to  erect  a  building  for  the  Bureau  of  Engraving  and  Printing,  or,  if  in 

his  judgment  said  lands  can  not  be  acquired  at  a  fair  and  reasonable 
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price,  authorizing  him  to  erect  said  building  on  other  lands  now  owned 
by  the  United  States,  the  employment  of  an  expert  appraiser  to  appraise 
said  lands  he  is  authorized  to  acquire,  as  an  aid  to  the  proper  exercise 
of  his  discretion  in  determining  where  said  building  should  be  erected,  is 
not  a  matter  affecting  the  work  of  the  Treasury  Department  in  violation 
of  the  act  of  August  5,  1882,  and  the  appropriation  for  the  acquirement 
of  said  lands  and  erection  of  said  building  is  available  for  payment  of 
the  agreed  compensation  of  said  expert  as  an  expense  incident  to  carry- 
ing into  effect  the  provisions  of  said  act. 

{Comptroller  TraceweU  to  the  Secretary  of  the  Treasury,  July 

28,  1908,) 

In  your  communication  of  July  16,  1908,  you  request  my 
decision  of  a  question  therein  presented,  as  follows: 

'*  The  act  of  Congress  making  appropriations  for  the  sundry 
civil  expenses  of  tne  Government  for  the  fiscal  year  ending 
June  30,  1909,  and  for  other  purposes,  approved  May  27, 
1908,  contains  an  item  for  the  acquisition  of  land  for  the 
enlargement  of  the  site  of  the  Bureau  of  Engraving  and  Print- 
ing in  this  city,  and  authorizes  the  construction  thereon  of  a 
building  for  the  use  of  said  Bureau.  Proposals  for  the  sale 
of  all  the  land  designated  in  said  act  have  been  submitted 
to  the  Department  in  response  to  public  advertisement. 
Some  of  the  properties  have  been  onered  at  prices  which 
seem  to  render  it  expedient  to  institute  condenmation  pro- 
ceedings for  their  acquisition.  Other  properties  have  been 
offered  at  prices  whicn  are  stated  to  be  reasonable,  but  this 
Department  has  not  been  able  through  ordinary  channels 
to  satisfy  itself  as  to  their  reasonable  market  value.  If  these 
pricesare  in  fact  reasonable,  the  Department  desires  to  acquire 
by  purchase  such  portion  of  the  property  as  may  be  onered 
at  fair  prices.  It  is  believed  that  it  will  be  decidedly  to  the 
advantage  of  the  Government  to  have  a  careful  appraisal 
made  of  all  the  properties  by  some  person  specially  qualified 
for  the  purpose.  The  Department  is  uncertain  whether  the 
prohibition  contained  in  the  act  of  Congress  approved  August 
5,  1882  (22  Stat.,  U.  S.,  p.  255),  would  prevent  such  employ- 
ment in  view  of  the  fact  that  the  person  selected  woula  not 
be  employed  in  the  Treasury  Department,  but  would  be 
engaged  for  special  work  and  for  a  temporary  period. 

^*Will  you  please  inform  the  Department  whether,  in 
your  opinion,  such  a  person  can  be  legally  employed  and 
compensated  for  his  services  from  the  appropriation  for  the 
acquisition  of  the  land,  such  services  being  required  by  the 
Department  as  a  necessary  incident  in  connection  with  such 
acquisition. 

^'The  Department  believes  it  would  be  more  economical 
to  contract  with  a  person  specially  qualified  to  furnish  an 
appraisal  of  the  land  sought  to  be  acquired  and  the  improve- 
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ments  thereon,  if  this  can  be  done,  and  your  opinion  is  fur- 
ther requested  as  to  whether  such  a  contract  can  be  legally- 
entered  into  and  payment  therefor  made  from  the  appropn- 
ation  above  referred  to." 

The  appropriation  act  of  May  27,  1908  (35  Stat.,  319), 
referred  to  in  the  first  paragraph  of  your  letter,  is  as  follows: 

'*To  enable  the  Secretary  of  the  Treasury  to  acquire  by 

Eurchase  or  condemnation  all  of  the  land  in  square  num- 
ered  two  himdred  and  thirty-one  not  now  owned  by  the 
United  States,  together  with  all  the  squares  numbered  two 
hundred  and  thirty-two  and  two  hundred  and  thirty-three, 
in  the  city  of  Washington,  District  of  Columbia,  and  toward 
the  construction^  for  the  use  of  the  Bureau  of  Engraving  and 
Printing,  of  a  fire-proof  building  approximately  three  him- 
dred by  five  hundred  feet  with  interior  courts,  basement, 
four  stories,  and  attic,  in  the  immediate  vicinity  of  and 
adjoining  the  present  building,  two  himdred  and  fifty  thou- 
sand doUars;  and  the  Secretary  of  the  Treasiuy  is  author- 
ized to  enter  into  a  contract  or  contracts  for  such  building 
at  a  cost  not  to  exceed  two  million  one  himdred  and  fifty 
thousand  dollars,  including  the  cost  of  acquiring  as  a  site 
therefor  the  land  herein  described:  Providea,  That  the  Sec- 
retary of  the  Treasury  is  authorized  to  proceed  at  once  and, 
pendmg  the  acquisition  of  said  lands,  to  procure  the  neces- 
sary plans  and  specifications  for  the  buildmg  herein  author- 
ized: Providedfuriher,  That  if  in  the  judgment  of  the  Sec- 
retary of  the  Treasury  the  land  herein  described  can  not  be 
acqmred  by  purchase  or  condemnation  at  a  fair  and  reason- 
able price  he  is  authorized  to  construct  the  said  building  for 
use  of  the  Bureau  of  Engraving  and  Printing  on  land  now 
owned  by  the  United  States  west  of  the  site  of  the  present 
building  of  said  Bureau,  and  for  that  purpose  the  sums  herein 
appropriated  and  authorized  shall  be  available.''       ^ 

This  act  has  imposed  upon  you  the  responsible  duty  of 
deciding  whether  the  land  contemplated  to  be  used  as  a  site 
for  the  proposed  building  can  be  acquired  by  purchase  or 
condenmation  at  a  fair  and  reasonable  compensation,  so 
that,  if  it  can  not  be  so  acquired,  you  may  cause  the  build- 
ing to  be  erected  on  land  now  owned  by  the  United  States. 
You  say  that  you  have  not  been  able  through  ordinary  chan- 
nels to  satisfy  yourself  as  to  the  reasonable  market  value 
of  the  property  which  the  Government  contemplates  pur- 
chasing, and  I  understand  from  your  letter  that  it  is  neces- 
sary, in  order  that  you  may  rightly  exercise  your  discretion 
in  determining  where  the  building  shall  be  erected,  that  you 
contract  for  an  expert  appraisal  of  the  land  owned  by  private 
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parties.     In  a  decision  of  this  office  (5  Comp.  Dec,  869)  it 
was  held,  quoting  from  the  syllabus: 

'*  Employment  of  a  person  at  a  fixed  sum  for  the  perform- 
ance of  a  specific  work  is  not  an  employment  of  sucn  person 
'in  any  of  tne  Executive  Departments  or  subordinate  bureaus 
or  offices  thereof/  within  the  meaning  of  section  4  of  the  act 
of  August  5,  1882."  (See  also  7  Comp.  Dec,  596;  11  id., 
806.) 

The  doctrine  so  broadly  laid  down  in  the  decisions  supra 
is  open  to  serious  question.  I  hardly  think  that  a  person 
could  be  legally  employed  to  perform  a  work  properly  belong- 
ing to  an  Executive  Department,  and  simply  because  such 
person  was  to  be  paid  by  the  job  instead  of  by  the  day,  or 
other  fixed  period  of  time,  that  such  fact  of  paying  by  the 
job  prevents  such  person  from  being  employed  in  an  Execu- 
tive Department  within  the  meaning  of  the  act  of  August  5, 
1882,  referred  to  by  you.  Neither  would  the  mere  keeping 
of  his  name  oflf  the  departmental  pay  rolls  prevent,  such  per- 
son from  being  employed  in  an  Executive  Department. 
They  would  be  mere  subterfuges  to  evade  a  plain  provision 
of  the  statutes.  But  I  am  of  the  opinion  in  this  case  that 
the  ascertainment  of  the  fair  value  of  these  lands  by  an 
appraisement,  as  an  incident  to  the  use  of  the  discretion 
vested  in  the  Secretary  of  the  Treasury  by  the  law  above  set 
out,  is  not  a  matter  affecting  the  executive  work  of  the 
Treasiu-y  Department  as  provided  by  law. 

Hence  such  an  employment  is  not  in  violation  of  the  act 
set  out,  and  the  agreed  compensation  may  legally  be  paid 
from  th6  appropriation  contained  in  said  act  of  May  27,  1908, 
and  as  an  incidental  expense  of  procuring  the  site. 


LEAVE  PAY  OF  CIVIL  ENGINEERS  OF  NAVY. 

The  act  of  May  13,  1908,  does  not  repeal  prior  statutes  regulating  the  pay 
of  officers  of  the  Navy  while  on  leave  of  absence;  therefore  a  civil 
engineer  after  fifteen  years'  service  is  entitled  while  on  leave  to  |2,600 
per  annum,  as  provided  by  section  1566  of  the  Revised  Statutes. 

{Comptroller  Trcbcewell  to  S.  L.  Heap,  Pay  Inspector,  United 
States  Navy,  July  28,  1908,) 

I  have  received  your  letter  of  the  9th  instant,  as  follows: 

**1.  The  account  of  Civil  Engineer  Robert  E.  Peary,  U.  S. 
Navy,  is  borne  on  the  rolls  of  this  station  at  the  rate  of  $2,600 
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per  annum,  this  being  the  (navy)  pay  of  a  civil  engineer  after 
fifteen  years'  service  as  on  leave  or  waiting  orders. 

*^2.  This  officer  has  been  granted  three  years'  leave  of 
absence  from  April  9,  1907. 

'*3.  I  have  the  honor  to  request  to  be  informed  at  what 
rate  of  pay  I  am  authorized  to  credit  his  account  under  the 
provisions  contained  in  the  act  making  appropriations  for 
the  naval  service  for  the  fiscal  year  ending  June  30,  1909, 
approved  May  13,  1908." 

The  Paymaster-General,  United  States  Navy,  has  placed 
the  following  indorsement  on  said  letter: 

"2.  Prior  to  May  13,  1908,  civil  engineers  were  paid  the 
leave  pay  provided  for  their  grade  according  to  length  of 
service.  Tne  pay  of  Civil  Engineer  Peary  under  that  pay 
table  was  $2,600  per  annimi.  Under  the  provisions  of  the 
personnel  act  of  March  3,  1899,  officers  of  the  line.  Medical, 
and  Pay  Corps  who  were  in  the  service  at  the  time  of  the 

I)assage  of  that  act  were  entitled  when  on  leave  to  the  old 
eave  pay  of  their  grade  or  to  pay  under  the  provisions  of 
section  1265  of  the  Kevised  Statutes.  While  no  mention  is 
made  in  the  act  of  May  13.  1908,  providing  uniform  pay  for 
all  commissioned  officers  or  the  Navy  according  to  rank  and 
length  of  service,  of  different  rates  of  pay  for  officers  on 
duty  and  on  leave,  it  is  assumed  that  the  pay  of  such  com- 
missioned officers  will  still  be  covered  by  the  rule  which  pre- 
vails in  the  Army  and  which  is  covered  by  section  1265, 
Revised  Statutes. 

**3.  It  would  therefore  seem  that  Civil  Engineer  Peary 
would  be  entitled  under  that  law  to  receive  one-half  of  $4,500, 
which  is  the  shore  pay  of  an  officer  of  his  grade  and  length 
of  service;  or,  under  the  provision  which  provides  that  noth- 
ing in  said  act  shall  be  construed  to  reduce  the  pay  and 
allowances  of  any  officer,  he  would  have  the  alternative  of 
taking  his  old  pay  of  a  civil  engineer  on  leave.  As  that  is 
greater  than  half  of  his  shore  pay,  the  Bureau  is  of  opinion 
that  his  pay  status  while  on  leave  is  unchanged." 

Civil  Engineer  Robert  E.  Peary  is  a  commissioned  officer 
on  the  active  list  of  the  Navy  with  the  rank  of  commander. 
A  conmiander  with  his  length  of  service  is  entitled  imder 
the  act  of  May  13,  1908  (35  Stat.,  127),  to  $4,500. 

The  act  of  May  13,  1908,  provides: 

**  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service,  and  the  annual  pay  of 
each  grade  shall  be  as  follows:  For  admiral,  thirteen  thou- 
sand five  hundred  dollars;  *  *  *  commander,  three 
thousand  five  himdred  dollars;     *     *     *     There   shall    be 
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allowed  and  paid  to  each  commissioned  officer  below  the 
rank  of  rear-admiral  ten  per  centum  of  his  current  yearly 
pay  for  each  term  of  five  years'  service  in  the  Army,  Navy, 
and  Marine  Corps.  The  total  amount  of  such  increase  for 
length  of  service  shall  in  no  case  exceed  forty  per  centum  on 
the  yearly  pay  of  the  grade  as  provided  by  law:  Provided, 
That  the  annual  pay  or  captain  shall  not  exceed  five  thou- 
sand dollars  per  annum,  or  commander,  four  thousand  fiye 
hundred  dollars  per  annum;  *  *  *  Nothing  herein  shall 
be  construed  so  as  to  reduce  the  pay  or  allowances  now 
authorized  by  law  for  any  commissioned,  warrant,  or  ap- 

t)ointed  officer  or  any  enlisted  man  of  the  active  or  retired 
ists  of  the  Navy,  and  all  laws  inconsistent  with  this  provi- 
sion are  hereby  repealed." 

The  repealing  clause  of  this  act  shows  that  it  was  to  oper- 
ate as  a  repeal  of  prior  laws  only  to  the  extent  that  it  was 
inconsistent  with  such  laws.  This  indicates  that  it  was 
intended  as  a  part  of  a  system  of  laws  relating  to  the  subject 
of  pay  with  which  it  deals  and  as  such  is  to  be  construed 
with  reference  to  and  not  as  a  substitute  for  prior  acts.  So 
far,  however,  as  it  is  inconsistent  with  prior  acts  they  must 
give  way.  Said  act  does  not  make  any  provision  relative  to 
pay  for  navy  officers  while  on  leave,  neither  does  it  contain 
any  provision  relative  to  leave  for  navy  officers.  This  omis- 
sion is  very  significant  in  view  of  the  fact  that  the  pay  to 
which  officers  of  the  Navy  were  entitled,  while  on  leave  of 
absence,  had,  for  a  great  many  years,  been  regulated  by  law. 
Can  it  be  that  Congress  intended  to  repeal  all  such  laws, 
without  any  specific  provision  as  a  substitute  therefor,  or 
without  any  reference  to  the  subject-matter  to  which  they 
relate.  Leave  pay  has  always  been  distinguished  from  duty 
pay.     (Calhoun  v.   UniUd  States,  38  Ct.  CL,  198,  202.) 

Repeals  by  implication  are  not  favored,  and  I  am  of  the 
opinion  that  Congress  did  not  intend  any  such  sweeping 
innovation  as  would  result  from  holding  that  this  act  is  a 
substitute  for  all  laws  relative  to  leave  pay. 

The  act  of  May  13,  1908,  should,  as  a  part  of  a  system  of 
laws,  be  confined  to  the  subject-matter  to  which  it  relates. 
As  to  officers  on  the  active  list,  I  am  of  the  opinion  that  this 
act  related  to  the  pay  of  officers  of  the  Navy  while  in  the  per-^ 
formance  of  their  normal  duties.  ( United  States  v.  Thomas, 
195  U.  S.,  418,  423;  United  States  v.  Mitchell,  207  U.  S,, 
161,  169.) 
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It  does  not  therefore  repeal  prior  statutes  regulating  the 
pay  of  officers  of  the  Navy  while  on  leave  of  absence.  The 
pay  of  a  civil  engineer  while  on  leave  after  fifteen  years* 
service  is  fixed  by  section  1556  of  the  Revised  Statutes  at 
$2^600  per  annum. 

You  are  therefore  authorized  to  pay  Civil  Engineer  Peary 
at  the  rate  of  $2,600  per  annum  while  on  leave. 


PARTIAL  PAYMENT  OF  RETAINED  PERCENTAGES 
PRIOR  TO  COMPLETION  OF  CONTRACT. 

Where  a  contract  provides  that  at  the  end  of  each  month  80  per  cent  of  the 
proportionate  estimated  value  of  the  work  done  during  the  month  shall 
be  paid  to  the  contractor,  and  the  balance  to  be  paid  on  completion  of 
the  work  after  it  is  inspected  and  accepted,  the  word  "balance"  refers 
to  the  monthly  retained  percentages,  and  no  part  thereof  can  be  paid 
to  the  contractor  until  the  work  has  been  entirely  completed  as  a  whole 
and  has  been  finally  inspected  and  accepted  by  the  Government. 

{Comptroller  TraceweU  to  Sydney  E.  Smith ,  Disbursing  Cleric, 
War  Department,  July  29,  1908.) 

In  your  communication  of  July  24,  1908,  you  request  my 
decision  of  a  question  which  you  therein  present  as  follows: 

"I  have  the  honor  to  inclose  herewith  an  account  which 
has  been  presented  to  me  for  payment,  in  favor  of  The  Van 
Amringe  Granite  Co.,  for  furnishing  and  erecting  one  large 
'Monument  to  the  U.  S.  Regular  Army,'  under  their  contract 
dated  February  11,  1907,  amounting  to  $4,850,  being  one- 
half  of  the  20  per  cent  withheld.  I  also  inclose  a  copy  of 
the  contract  and  a  letter  from  them  dated  July  20,  1908. 

*'The  total  amount  of  the  contract  is  $48,500,  all  of  which 
has  been  paid  except  the  20  per  cent,  amounting  to  $9,700. 
and  The  Van  Amringe  Granite  Co.  now  request  this  partial 
payment  for  reasons  stated  in  their  letter  above  referred  to. 

*  *  Being  in  doubt  whether,  under  the  terms  of  the  contract 
(Article  17),  I  am  authorized  to  make  this  partial  payment 
of  the  20  per  cent  withheld,  giving  due  consideration  to 
explanation  for  requesting  the  same,  I  submit  the  matter  for 
your  decision.'' 

The  reasons  given  by  the  contractor  in  his  letter  of  July 
20,  1908,  referred  to  above,  for  making  a  partial  payment 
at  this  time  of  the  retained  percentages  are : 

''We  note  all  that  Mr.  Smith  says  in  his  letter  in  regard 
to  the  opinion  expressed  by  the  Auditor,  in  which  he  claims 
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that  the  wording  of  our  contract  (Art.  9)  (17),  'the  balance 
to  be  paid  on  completion  and  acceptance  of  the  work  by  the 
party  of  the  second  part/  will  not  justify  the  Department 
m  paying  us  a  portion  of  the  balance  due,  namely,  $9,700,  at 
this  time. 

''Ordinarily  the  contention  of  the  Auditor  would  be  cor- 
rect, and  had  the  work  on  the  monument  proper  not  been 
entirely  completed  some  months  ago,  and  the  only  unfin- 
ished dfetail  of  the  monument  been  other  than  the  four  bronze 
inscription  tablets,  we  should  not  make  further  efforts  to 
secure  the  payment  covered  by  the  voucher  and  certificate 
mentioned  above,  and  would  patiently  wait  until  the  four 
tablets  were  attached  to  the  monument.  These  four  tablets 
are  now  being  cast  by  the  bronze  founder,  and  we  anticipate 
having  at  least  three  of  these  tablets  completed  and  attached 
to  the  memorial  within  the  next  thirty  days,  the  fourth  tablet 
to  follow  within  a  week  or  ten  days  from  the-  date  of  fixing 
the  three  tablets  to  the  monument. 

''The  provision  in  the  contract  whereby  20  per  cent  of 
the  contract  price,  of  $48,500,  would  be  withheld  by  the 
Government  until  the  monument  was  completed  was  very 
evidently  for  the  purpose  of  protecting  the  purchaser  from 
a  failure  on  our  part  to  furnish  satisfactory  material,  work- 
manship, and  completion  of  the  monument. 

"This  monument,  with  the  exception  of  the  four  bronze 
tablets,  has  been  completed  several  months,  and  the  item  of 
bronze  tablets,  amounting  to  approximately  $2,500,  will 
shortly  be  finished,  and  it  seems  hardly  justice  to  us,  under 
the  circumstances,  to  withhold  so  large  an  amount  for  so 
small  a  value,  all  other  details  of  the  material,  work,  and 
memorial  having  been  satisfactorily  completed  by  us. 

"While  it  is  possible,  and  no  doubt  legal,  for  the  purchaser 
to  interpret  the  terms  of  our  contract  so  as  to  withhold 
$9,700  back  until  we  do  furnish  approximately  $2,500  worth 
of  bronze,  already  in  the  hands  of  trie  bronze  works  and  par- 
tially completed,  it  does  seem  to  us  that  a  fair  interpretation 
of  the  contract  would  permit  us  to  be  paid  at  the  present 
time  at  least  one-half  or  the  $9,700,  namely,  $4,850,  leaving 
the  further  sum  of  $4,850  balance  (fully  twice  as  much 
as  the  value  of  the  four  bronze  tablets  yet  to  be  finished) 
to  cover  any  failure  on  our  part  to  fully  complete  this 
detail. 

"Kindly  permit  us  to  call  your  attention  to  the  fact  that 
we  are  under  heavy  bonds  to  complete  this  work,  and,  under 
the  circumstances,  we  feel  that  the  Department  can  well  inter- 
pret the  contract  so  that  we  may  be  permitted  to  use  the 
iibove-mentioned  sum,  $4,850,  in  the  near  future." 

One  of  the  important  details  of  the  construction  of  the 
irunument,  forming  part  of  the  consideration  for  the  contract 


Digitized  by  VjOOQIC 


RETAINED  PEBCENTAGES.  57 

price  of  $48|500  to  be  paid  by  the  United  States,  is  four 
bronze  tablets  (estimated  value,  $2,500)  to  be  mounted  in 
sunken  panels  on  the  four  sides  of  the  die  of  the  monument. 
It  appears  that  all  the  work  of  construction  has  been  com- 
pleted, except  these  tablets,  and  that  the  full  amount  of  the 
contract  has  been  estimated  and  paid  for,  less  20  per  cent 
retained.  It  is  reported  that  the  work  of  casting  and  mount- 
ing the  tablets  will  not  be  completed  for  several  weeks,  and 
it  is  proposed  to  pay  the  contractor  one-half  of  the  amount 
retained  without  waiting  for  their  completion. 
With  regard  to  payments  the  contract  provides: 

"Art.  17.  That  the  said  parties  of  the  first  part  shall  be 
entitled  to  be  paid  at  the  end  of  each  month  eighty  per  cent  of 
the  proportionate  value  of  the  work  done  during  tne  month, 
as  estimated  by  the  party  of  the  second  part,  but  without 
claim  for  interest  thereon.  The  balance  to  be  paid  on  com- 
pletion of  the  work  by  the  said  parties  of  the  first  part  after 
the  monument  is  inspected  and  accepted  by  the  said  party  of 
the  second  part." 

The  word  "balance"  contained  in  the  last  sentence  of 
article  17  plainly  refers  to  the  monthly  retained  percentages 
provided  for  in  the  first  sentence  of  said  article.  Under  the 
express  terms  of  this  provision  of  the  contract  the  20  per  cent 
retained  does  not  become  payable  to  the  Van  Amringe 
Granite.  Company,  party  of  the  first  part,  until  the  work  has 
been  completed  as  a  whole,  and  the  same  has  been  inspected 
and  finally  accepted  by  the  Gettysburg  National  Park  Com- 
mission, on  behalf  of  the  United  States,  party  of  the  second 
part  (see  4  Comp.  Dec,  687).  Nor  is  any  modification  of 
the  contract  in  this  respect  authorized  which  would  injuri- 
ously affect  the  interests  of  the  United  States  (21  Opin. 
Atty.  Gen.,  12;  8  Comp.  Dec,  549;  12  id,,  409;  14  id.,  253). 
No  supplemental  agreement  modifying  this  contract  appears 
to  have  been  made. . 

The  20  per  cent  reservation  now  in  the  hands  of  the  Gov- 
ernment is  security  for  the  full  performance  of  the  contract, 
and  to  pay  even  a  part  of  it  prior  to  such  full  performance,  in 
the  interest  of  the  contractor,  would  be  a  waiver  of  a  right  of 
the  Government  without  consideration  therefor,  and  would 
also  jeopardize  its  interests  by  materially  reducing  what 
might  become  the  only  fund  available  to  reimburse  it  in  case 
of  loss  through  breach  of  contract,  and  such  payment  would 
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release  the  surety  on  the  bond  of  the  contractor.  The  de- 
ferred payments  are  held  for  the  benefit  of  the  surety  as  well 
as  the  Government.  The  amount  of  possible  loss  to  the  Grov- 
emment  is  enhanced  by  the  fact  that  the  contractor  has  been 
paid  80  per  cent  of  the  full  contract  price,  upon  estimates 
therefor,  including  the  undelivered  tablets.  Assuming  their 
value  to  be  $2,500,  the  overpayment  amounts  to  $2,000. 
Inasmuch  as  payment  was  evidently  made  in  good  faith,  upon 
an  estimate  of  the  Commission's  engineer,  and  the  $9,700 
retained  amply  protects  the  Government  against  any  loss  in 
this  respect,  as  well  as  against  any  possible  increase  in  cost  of 
the  tablets  in  case  it  should  become  necessary  to  secure  them 
elsewhere,  said  payment  will  not  be  disturbed. 

I  am  of  opinion  that  you  are  not  authorized,  tmder  the  terms 
of  the  contract,  to  make  the  proposed  payment  to  the  con- 
tractor at  this  time  of  $4,850,  being  one-half  of  the  20  per 
cent  retained. 


JURISDICTION  OF  COMPTROLLER  OF  TREASURY 
TO  RENDER  ADVANCE  DECISIONS. 

The  Comptroller  of  the  Treasury  has  no  jurisdiction  to  render  an  advance 
decision  upon  the  request  of  an  Auditor  or  on  any  matter  pending  before 
an  Auditor  for  settlement. 

The  jurisdiction  of  the  Comptroller  of  the  Treasury  to  render  an  advance 
decision  extends  only  to  questions  invohdng  payments  to  he  made. 

(Comptroller  TraceweU  to  the  Auditor  for  the  Navy  Depart- 
ment, JuhjSO,  1908.) 

I  have  received  your  letter  of  the  16th  instant,  in  which 
you  request  my  decision  as  to  the  matters  therein  set  forth 
as  follows: 

**In  the  settlement  of  the  accounts  of  Pay  Director 
L.  G.  Boggs,  U.  S.  Navy,  Navy  Pay  Office,  New  York,  for 
the  quarter  ending  December  31,  1907,  fiscal  year  of  1908, 
there  are  a  large  number  of  expenditures  under  the  appro- 
priations for  the  different  bureaus  of  the  navy,  chargeable 
to  the  respective  appropriations  for  1906,  the  balance  of 
which  have  been  earned  into  the  Treasury.  The  payments 
were  made  from  *  General  Account  of  Advances,'  ana  under 
the  act  of  June  19,  1878,  Supp.  R.  S.,  page  194,  sec.  2, 
the  amount  so  advanced  is  chargeable  to  the  proper  appro- 
priations and  returned  to  *  General  Account  of  Advances' 
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by  pay  and  counter  warrants.  Under  this  act  *  General 
Account  of  Advances'  is  entitled  to  be  credited  with  the 
sum  of  $92,367.97  and  the  following  appropriations  should 
be  debited  with  this  sum: 

Equipment  of  veasels,  1906 1891.00 

Ordnance  and  ordnance  stores,  1906 91,367.06 

Construction  and  repairs,  1906 58. 00 

Steam  machinery,  1906 49. 16 

Steam  machinery,  1905 2. 50 

Transportation  navigation,  1904 .25 

92,  367.  97 

''Under  Department  Circular  No.  11,  dated  February  3, 
1908,  it  is  stated: 

"'Transfer  and  counter  warrants  will  not  be  issued  to 
carry  an  amount  from  an  appropriation  which  has  reverted 
to  the  surplus  fund  to  the  credit  of  an  available  appropriation, 
but  such  warrants  may  be  issued  to  transfer  an  amount  from 
an  available  appropriation  to  the  credit  of  an  appropriation 
expired  and  in  the  surplus  fund.' 

"Greneral  Account  or  Advances'  is  not  of  itself  an  appro- 
priation within  the  term,  but  a  total  of  the  entire  appropri- 
ation for  the  naval  service. 

"'As  General  Account  is  entitled  to  credit  for  the  above 
expenditures,  and  in  view  of  the  department  circular  supra, 
I  have  the  honor  to  inquire  if  the  amounts  carried  to  the 
surplus  fund  can  now  be  charged  to  these  appropriations 
ana  credited  to  General  Account  of  Advances. ' 

"There  are  other  accounts  to  be  settled  involving  the 
same  questions  and  in  which  transfers  will  have  to  be  made. 

"If  the  money  can  not  be  reappropriated  the  amount 
will  have  to  be  reported  to  Congress  ror  the  necessary  appro- 
priation to  reimburse  'General  Account  of  Advances. 

Section  8  of  the  act  of  July  31,  1894  (28  Stat.,  208), 
provides: 

"Disbursing  officers,  or  the  head  of  an  Executive  Depart- 
ment, or  other  establishment  not  under  anv  of  the  Executive 
Departments,  may  apply  for  and  the  (Comptroller  of  the 
Treasury  shall  render  nis  decision  upon  any  question  involv- 
ing a  payment  to  be  made  by  them  or  under  them." 

It  has  been  repeatedly  held  by  this  office  that  the  Comp- 
troller of  the  Treasury  has  no  jurisdiction  to  render  an 
advance  decision  upon  the  request  of  an  auditor  or  on  any 
matter  pending  before  an  auditor  for  settlement.  (1  Comp. 
Dec,  78;  5  id.,  49;  12  id.,  8  and  113.) 

Under  the  provision  of  the  law  supra  the  jurisdiction  of 
the  Comptroller  to  render  an  advance  decision  extends  only 
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to  questions  involving  payments  ''to  be  made."  The  ques- 
tion presented  by  your  letter  pertains  to  payments  which 
have  been  made.     (12  Comp.  Dec.,  113.) 

I  have  to  advise  you  that  I  am  without  jurisdiction  to 
render  a  decision  upon  the  question  as  now  presented  by  you. 


TRAVELING  EXPENSES  OF  CONSUL  WHILE  VISIT- 
ING MANUFACTURING  CONCERNS  AND  EX- 
PORTERS IN  THE  UNITED  STATES. 

The  appropriation  "Ck)ntingent  expenses,  United  States  consulates,"  is 
available  for  payment  of  the  traveling  expenses  of  consuls,  including 
cost  of  transportation,  while  under  orders  of  the  Secretary  of  State, 
performing  duties  in  the  United  States  in  connection  with  their  offices 
for  a  limited  period  in  visiting  manufacturing  concerns  and  getting 
in  touch  with  exporters  and  commercial  bodies  of  this  country. 

{Comptroller  TraceweU  to  the  Secretary  of  State,  July  31, 1900,) 

I  am  in  receipt  of  your  letter  of  the  23d  instant,  as  follows: 

''This  Department  would  be  pleased  to  have  you  submit  an 
opinion  on  the  question  of  the  payment  from  the  appropria- 
tion for  contingent  expenses  or  consulates  for  traveling  and 
subsistence  expenses  of  consuls  while  engaged  in  the  United 
States  in  visiting  manufactories  for  the  purpose  of  investigat- 
ing such  concerns  and  of  making  plans  with  manufacturers 
for  the  extension  of  our  commerce  abroad. 

''The  particular  case  now  in  mind  is  that  of  Mr.  JuUus  G. 
Lay,  consul-general  at  Cape  Town,  Africa.  Mr.  Lay  has  just 
been  in  the  United  States  and  under  the  direction  of  the 
Department  he  has  visited  various  manufactories  in  diflFerent 
parts  of  the  coimtry  for  the  purpose  above  indicated.  These 
visits  of  Mr.  Lay  have  received  the  hearty  indorsement  of  the 
manufacturing  interests  and  can  not  help  being  fruitful  in 
results. 

"The  Department  would  hke  to  pay  the  expenses  of  Mr. 
Lay,  if  it  is  decided  that  they  are  a  proper  charge  in  the 
account  for  contingent  expenses.'' 

The  act  of  May  21,  1908  (35  Stat.,  182),  making  appcopria- 
tions  for  the  diplomatic  and  consular  service  for  the  fiscal 
year  1909  contains  the  following: 

^^ Contingent  expenses,  United  States  consulates" 
"Expenses   of   providing   all   such   stationery,     *     *     * 
traveling  expenses  of  consutar  oncers  and  consular  assistants 
*     *     *     and   such   other   miscellaneous   expenses   as    the 
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President  may  think  necessary  for  the  several  consulates  and 
consular  agencies  in  the  transaction  of  their  business,  five 
hundred  and  twenty-five  thousand  dollars." 

In  my  decision  of  May  18,  1908  (14  Comp.  Dec.,  791),  I 
expressed  the  opinion  that  a  consular  officer,  who,  under 
proper  orders  of  the  Department  of  State,  actually  performs 
and  discharges  duties  covered  by  his  official  appointment  as 
consul,  for  a  limited  period  in  this  country,  though  physically 
absent  from  his  post,  is  still  holding  such  office,  and  while  so 
discharging  the  duties  thereof,  is  entitled  to  receive  the  salary 
IHt)vided  by  law. 

In  that  decision  I  also  said: 

"I  do  not  think  that  it  can  be  denied  that  one  of  the  most 
important  functions  performed  by  a  consular  officer  at  the 
present  time  is  in  the  line  of  advancing  the  interests  of  the 
United  States  through  the  channels  of  trade  and  commerce. 
These  officers  are  potent  factors  in  the  advancement  and 
extension  of  our  commercial  relations  with  foreim  countries, 
and  their  efforts,  intelUgently  and  industriously  directed,  will 
undoubtedly  aid  materially  in  gaining  for  this  coxmtry  its 
just  share  of  the  commerce  of  the  world.  And  in  the  further- 
ance of  our  commercial  relations,  I  do  not  think  that  a 
consular  officer  is  prohibited  from  discharging  these  duties 
temporarily  in  exceptional  cases  at  a  place  other  than  his 
official  post,  when  it  is  clearly  shown  that  such  duties  can 
be  more  efficiently  and  expeditiously  performed  at  such  other 
place." 

A  consul  being  thus  entitled  to  salary,  it  would  seem  to 
follow  necessarily  that  while  so  engaged  in  the  transaction  of 
the  business  of  his  consulate  which  makes  it  necessary  for  the 
consul  to  incur  traveling  expenses,  he  would  be  entitled  to 
reimbursement  of  such  expenses,  under  the  proper  Depart- 
mental regulations,  provided  there  is  an  appropriation  appli- 
cable thereto,  notwithstanding  such  travel  is  made  in  the 
United  States. 

It  will  be  noticed  that  the  appropriation,  ^'  Contingerd  ex- 
yenses,  United  States  consulates, ^^  provides  specifically  for 
''traveling  expenses  of  consular  ojlcers*^  in  the  transaction  of 
the  business  of  their  consulates.  It  is  well  settled  that  the 
term  "traveling  expenses"  includes  transportation  and  ex- 
penses incident  thereto,  as  well  as  lodging  and  subsistence 
(7  Comp.  Dec,  45;  10  id.,  784).  This  fact  is  adverted  to  for 
the  reason  that  the  same  act  providing  for  the  above  ''travel- 
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ing  expenses"  also  con  tains  a  small  appropriation  for  the 
following  specific  object : 

*  ^  Transportation  of  diplomatic  and  consular  officers  in  going 
to  and  returning  from  their  posts.'* 

''To  pay  the  cost  of  the  transportation  of  diplomatic  and 
consular  officers  in  going  to  and  returning  from  their  posts, 
or  when  traveling  under  the  orders  of  the  Secretary  of  otate, 
at  the  rate  of  nve  cents  per  mile,  but  not  including  any 
expense  incurred  in  connection  with  leaves  of  absence,  to 
continue  available  during  the  fiscal  year  nineteen  hundred 
and  nine,  thirty  thousand  dollars." 

This  latter  appropriation  was  evidently  intended  by  Con- 
gress to  provide  primarily  for  the  payment  of  5  cents  a 
mile,  as  a  commutation  of  the  cost  of  transportation  of  diplo- 
matic and  consular  officers  in  going  to  their  posts  at  the 
beginning  of  their  services,  and  in  returning  from  their  posts 
upon  the  termination  of  such  services,  or  in  traveling  between 
their  posts  and  this  country  at  other  times  under  the  orders 
of  the  Secretary  of  State,  except  in  connection  with  leaves  of 
absence.  In  view  of  the  act  of  March  3,  1875  (18  Stat.,  452), 
which  provides  that  ''only  actual  traveling  expenses  shall  be 
allowed  to  any  person  holding  employment  or  appointment 
under  the  United  States,"  the  above  commutation  of  the  cost 
of  transportation  can  only  apply  in  cases  clearly  contemplated 
by  Congress,  and  the  fact  that  the  words,  "  Transportation  of 
diplomatic  and  consular  officers  in  going  to  and  returning  from 
their  posts,*'  used  as  a  caption,  appear  in  the  body  of  the  act, 
indicates  that  such  mileage  was  not  intended  to  cover  travel 
otherwise  than  between  their  posts  and  this  country. 

It  is  evident  that  a  consul  while  traveling  in  the  transac- 
tion of  the  business  of  his  consulate  would  not  be  entitled  to 
mileage  at  the  rate  of  5  cents  a  mile  from  one  appropriation 
and  at  the  same  time  to  traveUng  expenses  (which  includes 
transportation)  from  another  appropriation.  On  the  other 
hand,  to  hold  that  on  the  same  trip  mileage  could  be  paid  from 
one  appropriation  and  only  lodging  and  subsistence  from  the 
other  would  be  to  construe  the  words  "traveling  expenses" 
in  the  appropriation  "Contingent  expenses,"  United  States 
consulates, "  to  exclude  transportation. 

I  do  not  think  Congress  intended  these  appropriations  to 
be  used  interchangeably,  or  cumulatively;  that  is,  to  use 
one  to  pay  the  cost  of  transportation  and  the  other  at  the 
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same  time  to  pay  for  lodging  and  subsistence.  In  other 
words,  the  use  of  two  different  appropriations  to  pay  the 
traveling  expenses  of  the  same  consul  on  the  same  trip  is 
not  authorized  where  one  appropriation  clearly  provides  for 
the  entire  traveling  expenses. 

In  view  of  the  above,  you  are  advised  that  in  case  Mr. 
Lay,  after  coming  to  the  United  States,  was  directed  by  you 
to  visit  certain  manufactories  in  the  transaction  of  his  official 
duties  arising  out  of  the  business  of  his  consulate,  he  would 
be  entitled  to  reimbursement  for  his  actual  and  necessary 
traveling  expenses  (which  includes  transportation  as  well  as 
lodging  and  subsistence),  under  the  proper  departmental 
regulations,  for  the  time  during  which  he  was  actually  and 
exclusively  employed  in  the  transaction  of  such  official  busi- 
ness, from  the  appropriation  *' Contingent  expenses,  United 
States  consulates.'' 


DATE  WHEN  APPOINTMENT  OF  NAVAL  CON- 
STRUCTOR BECOMES  EFFECTIVE. 

\Vliere  the  pay  of  a  naval  constructor  with  the  rank  of  lieutenant  is  to  com. 
mence  from  the  date  of  his  appointment,  and  the  President  of  the 
United  States  has  nominated  and  the  Senate  has  confirmed  his  appoint- 
ment and  his  commission  has  subsequently  been  issued  and  accepted 
in  conformity  with  such  confirmation,  said  appointment  becomes 
effective  from  the  date  of  confirmation  by  the  Senate,  and  where  such 
confirmation  was  prior  to  the  passage  of  the  act  of  May  11,  1908,  he  is 
entitled  to  the  same  pay  subsequent  to  the  passage  of  said  act  that  he 
as  such  naval  constructor  was  entitled  to  at  the  time  of  its  passage, 
although  his  commission  was  not  issued  imtil  subsequent  to  its  passage. 

(Comptroller  TraceweU  to  the  Secretary  o^  the  Navy,  July  31, 

1908,) 

I  have  received  your  letter  dated  June  30,  1908,  as  follows: 

''In  compliance  with  the  request  of  Paymaster  William  T. 
Wallace,  U.  S.  Navy,  pavmaster  of  the  yard,  Navy- Yard, 
Mare  Island,  Cal.,  your  aecision  is  requested  upon  the  fol- 
lowing question  submitted  by  his  letter  of  June  11,  1908, 
addressed  to  the  Secretary  of  the  Navy: 

'*H.  T.  Wright,  naval  constructor.  U.  S.  Navy,  with  the 
f&nk  of  lieutenant,  assistant  to  the  nead  of  Department  of 
Construction  and  Repair  at  this  navy-yard,  was  promoted 
from  assistant  naval  constructor  from  April  4,  1908.  His 
commission  is  dated  May  19,  1908.     He  has  had  over  ten 
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years'  active  service.  Is  he  entitled,  under  the  clause  of  the 
act  of  May  13,  1908,  prohibiting  the  reduction  of  'pay  or 
allowances  now  authorized  by  law,'  to  be  paid  at  the  rate  of 
$3,200  per  annum,  the  former  pay  of  a  naval  constructor  in 
his  first  five  years  after  date  of  commission?  His  pay  as  a 
Ueu tenant  after  ten  years'  service  would  be  $2,880  per  annum. 
Copy  of  letter  forwarding  his  commission  is  inclosed 
marked  'C 

''There  is  inclosed,  in  case  you  should  care  to  examine  it, 
a  memorandum  on  the  subject  this  day  prepared  by  the 
Judge- Advocate-Greneral  of  tne  Navy." 

Mr.  Wright's  nomination  as  naval  constructor  was  con- 
firmed by  the  Senate  on  May  11,  1908,  and  he  was  commis- 
sioned May  19,  1908,  to  take  rank  from  April  4,  1908. 

Section  1556  of  the  Revised  Statutes  provides  pay  for 
naval  constructors  as  follows: 

"During  the  first  five  years  after  date  of  appointment^ 
when  on  duty,  three  thousand  two  hundred  dollars    *    *    *." 

Mr.  Wright  was  not  promoted  in  course  to  fill  a  vacancy, 
and  is  therefore  not  entitled  to  pay  as  naval  constructor 
prior  to  his  actual  appointment  as  such.  See  decision  of 
this  office  dated  September  19,  1899  (10  MS.  Comp.  Dec, 
786),  in  the  case  of  George  H.  Rock.  In  that  case  Mr.  Rock 
received  a  recess  appointment,  and  it  was  held  that  the  date 
of  his  appointment  was  the  date  his  commission  was  signed 
by  the  President. 

In  the  present  case  Mr.  Wright  was  appointed  naval  con- 
structor during  the  session  of  the  Senate,  and  the  question 
arises  whether  the  date  of  his  appointment  is  the  date  his 
nomination  was  confirmed  by  the  Senate  or  the  date  the 
Preadent  signed  his  commission. 

Under  the  circumstances  of  this  case — that  is,  where  pay 
is  to  commence  from  the  date  of  appointment,  and  the 
President  has  nominated  and  the  Senate  has  confirmed,  and 
a  commission  has  subsequently  been  issued  and  accepted  in 
conformity,  with  such  confirmation — said  appointment  is  com- 
plete, and  becomes  effective  from  the  date  of  confirmation 
by  the  Senate,  the  effect  on  such  appointment  of  the  issu- 
ance of  such  commission  being  to  make  such  appointment 
effective  from  such  act  and  date.  (See  21  Op.  Att.  Gen., 
211;  BenneU  v.  United  States,  19  Ct.  CI,  379.) 
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Mr.  Wright  was  therefore  appointed  naval  constructor  on 
May  11,  1908,  the  date  of  his  confirmation  by  the  Senate, 
and  he  is  entitled  to  pay  as  such  from  that  date,  and,  as  the 
pay  to  which  he  was  entitled  at  the  time  of  the  passage  of  the 
act  of  May  13,  1908  (35  Stat.,  127),  is  greater  than  it  would 
be  under  that  act,  he  is  entitled  to  retain  his  former  pay  by 
virtue  of  the  provision  in  said  act  which  prohibits  the  reduc- 
tion of  the  pay  or  allowances  ''now  authorized  by  law''  for 
any  officer  of  the  Navy. 

I  have  the  hbnor,  therefore,  to  advise  you  that  Mr.  Wright 
is  entitled  to  pay  at  the  rate  of  $3,200  per  annum  from  May 
11,  1908. 


PAEOL  CONTRACT  FOR  FURNISHING  COAL  TO 
NAVY  DEPARTMENT  BINDING  WHEN  FULLY 
EXECUTED  ON  PART  OF  CONTRACTOR. 

When  an  informal  contract  by  proposal  of  a  contractor  and  acceptance 
thereof  by  the  Navy  Department  has  been  fully  executed  on  the  part 
of  the  contractor,  and  has  been  accepted  by  the  Government,  it  becomes 
a  binding  contract,  although  not  reduced  to  writing  and  signed  by  the 
contracting  parties  as  required  by  section  3744  of  the  Revised  Statutes, 
and  the  contractors  are  entitled  to  be  paid  the  full  contract  price. 

(Decision  by  Comptroller  TraceweUj  August  S,  1908.) 

'  Castner,  Curran,  and  Bullitt,  of  Philadelphia,  Pa.,  as 
agents  for  Dodwell  &  Co.  (Limited),  of  Shanghai,  China, 
appealed  July  20,  1908,  from  the  action  of  the  Auditor  for 
the  Navy  Department  in  settlement  dated  May  5,  1908,  dis- 
allowing their  claim  for  difference  between  $8.58  and  810.52+ 
per  ton  on  337  tons  of  coal  supplied  to  the  L^.  S.  S.  Helena, 
Quiros,  and  ViUaloboSy  at  Shanghai,  during  the  months  of 
February  and  March,  1907. 

The  Auditor  disallowed  the  claim  as  follows: 

''It  appears  that  upon  the  arrival  of  the  above-named 
vessels  at  Shanghai  in  February,  1907,  and  after  inquiry  had 
been  made  of  the  coal  dealers  at  that  port  as  to  the  price  of 
coal,  337  tons  were  purchased  from  and  delivered  bv  Dod- 
well &  Co.  (Limited) ,  at  $1 5.50  Mexican,  or  88.58  United  States 
money,  per  ton,  which  from  the  evidence  in  the  case  seems 
to  have  oeen  the  current  market  price  for  coal  at  that  time 
and  also  the  full  price  during  March  and  part  of  April  fol- 
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lowing,  as  per  report  of  Conunander  Roy  C.  Smith,  U.  S. 
Navy,  dated  Apru  15,  1907,  to  Navy  Department  in  obedi- 
ence to  Bureau's  cable  of  March  30,  1907,  directing  that 
officer  to  make  an  investigation  relative  to  the  coaling  of  the 
U.  S.  S.  Chattanooga  at  the  port  of  Shanghai. 

''The  Annual  Coal  Notice  for  the  calendar  year  1907, 
under  which  the  difference  in  price  is  claimed,  fixing  the 
price  of  coal  at  Shanghai  at  43s.  3d.  ($10.52)  per  ton,  was  not 
in  force  at  that  time,  as  the  same  had  not  been  approved  by 
the  Navy  Department  and  issued  imtil  after  the  foregoing 
purchase  and  delivery  had  been  made.  And  furthermore, 
the  said  coal  notice  provides: 

**  '{Form  a)  The  prices  stated  are  understood  to  be  subject  to 
reduction  should  the  current  selling  price  locally  for  coal  of  the 
same  quality  at  the  time  that  supply  is  mjode  be  lower  than 
those  stated  in  this  form,* 

**In  view  of  the  fact  that  there  was  really  no  agreement 
in  force  at  the  time  purchase  was  made  and  as  the  price 
paid  appears  to  have  been  the  full  current  market  price,  and 
as  there  was  a  provision  in  the  annual  coal  notice  subse- 
quently issued  that  the  price  is  subject  to  reduction  should 
the  current  price  locally  oe  lower  than  the  price  stated  in  the 
form  or  annual  notice,  there  is,  in  my  judgment,  nothing  due 
the  claimants  on  account  of  difference  in  price,  ana  the 
claim  is  therefore  accordingly  disallowed,** 

I  find  the  facts  in  the  case  to  be  as  follows: 

On  November  3,  1906,  the  Boreau  of  Equipment,  by 
circular  letters  to  claimants  and  other  dealers,  invited 
proposals  for  supplying  coal  to  vessels  of  the  navy  at 
foreign  ports  during  the  calendar  year  1907,  inclosing  blank 
forms  prepared  for  the  use  of  bidders. 

Claimants  submitted  their  proposals  on  said  form,  which 
reads  in  part  as  follows: 

''We,  the  undersigned,  American  agents,  offer  to  supply 
during  the  calendar  year  1907  to  United  States  naval  vessels, 
as  required,  at  the  ports  named  below  opposite  which  we 
have  set  prices,  at  said  prices,  of  the  kind  stated  hereon,  and 
under  the  following  additional  conditions,  viz:     *     *     *." 

One  of  the  printed  conditions  specified  in  said  form  is 
generally  known  as  the  fall  clause,  and  is  of  the  following 
tenor: 

**The  prices  stated  are  understood  to  be  subject  to  re- 
duction snould  the  current  selling  price  locally  for  coal  of 
the  same  quality  at  the  time  that  supply  is  made  be  lower 
than  those  stated." 
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The  price  of  coal  for  Shanghai  was  quoted  by  claimants 
at  $10,524-  per  ton,  but  as  to  said  port  this  reservation  was 
expressly  made:  ''No  benefit  of  fall  clause;''  thus  stipulating 
for  a  fixed  price  throughout  the  year  at  said  port.  In  their 
letter  of  transmittal,  dated  December  3,  1906,  claimants 
referred  to  this  reservation,  as  follows: 

''Regarding  Japanese  and  Chinese  ports,  we  regret  we 
are  not  in  a  position  to  give  the  benefit  of  the  fall  clause  for 
next  year  at  Shanghai,  Wusung,  Nagasaki,  or  Yokohama." 

On  January  23, 1907,  the  Chief  of  the  Bureau  of  Equipment 
telegraphed  claimants,  as  follows : 

"Accept  your  offers  coal  Navy  foreign  ports  as  fol- 
lows:    *     *     *     Shanghai    *     *     *." 

A  detailed  notification  of  acceptance  was  mailed  claimants 
February  26,  1907. 

During  period  from  February  7  to  March  2,  1907,  Dodwell 
&  Co.  (Limited,)  delivered  to  the  U.  S.  S.  Helenay  Quiros, 
and  ViUdlohos  337  tons  of  coal  of  the  kind  and  quality 
specified  in  their  proposals,  at  Shanghai.  The  commanders 
of  the  said  vessels  had  not  then  received  the  "coal  notice" 
for  1907,  reporting  the  terms  of  coal  contracts  made  for  that 
year.  The  current  price  of  coal  at  that  time  and  place  was 
reported  to  be  $8.58  per  ton,  and  as  the  fall  clause  is  generally 
understood  to  apply  unless  there  is  express  stipulation  to  the 
contrary,  Dodwell  &  Co.  delivered  and  accepted  payment  at 
that  rate  subject  to  adjustment  on  receipt  of  contract. 

The  "coal  notice"  referred  to  by  the  Auditor  is  simply 
a  bulletin  published  by  the  Navy  Department  for  the  informa- 
tion and  guidance  of  those  concerned,  reporting  terms  of 
coal  contracts  for  foreign  ports.  Through  stress  of  business 
the  coal  notice  for  1907  was  not  published  until  the  latter 
part  of  February  of  that  year,  and,  owing  to  a  clerical  error, 
omitted  to  state  the  reservation  as  to  the  operation  of  the 
fall  clause  at  the  port  of  Shanghai.  This  omission  was  duly 
brought  to  the  attention  of  the  Department  by  the  claim- 
ants, and  corrected  on  March  14,  1907,  as  follows: 

"Bureau's  letter  of  Februarv  26  is  hereby  modified  to 
provide  for  these  ports  the  addition  of  the  clause  'Fixed 
price  for  the  year.' 

From  the  foregoing  statement  of  facts  it  is  apparent  that 
notwithstanding  the  fact  that  the  contract  for  the  coal  in 
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question  was  not  executed  in  accordance  with  the  provisions 
of  section  3744,  Revised  Statutes,  yet  it  having  been  fully 
executed  by  both  of  the  parties  thereto,  without  default, 
with  the  exception  that  the  Government  has  not  paid  the 
full  contract  price  for  the  coal  so  delivered,  and  accepted  by 
it,  and  the  contractors  not  having  waived  the  contract  price, 
but  having  accepted  the  sum  of  $8.58  per  ton  and  reserved 
their  rights  as  to  the  balance,  it  is  quite  clear  that  under  the 
doctrine  laid  down  in  the  cases  of  St  Louis  Hay  and  Grain 
Company  v.  United  States,  191  U.  S.,  159,  and  United  States 
V.  Andrews  &  Co,,  207  U.  S.,  229,  the  said  contractors  are 
entitled  under  such  circumstances  to  be  paid  the  full  amount 
which  they  contracted  to  receive  for  the  coal  so  delivered  and 
accepted. 

The  action  of  the  Auditor  is  reversed,  and  I  find  and 
certify  a  difference  in  favor  of  the  claimants  of  $655.35. 


DEDUCTION  OF  EXCESS  WAGES  PAID  EMPLOYEES 
OF  GOVERNMENT  PRINTING  OFFICE  IN  ONE 
FISCAL  YEAR  FROM  WAGES  DUE  THEM  IN  A 
SUBSEQUENT  FISCAL  YEAR,  AND  DISPOSITION 
THEREOF. 

The  deduction  of  the  amount  of  illegal  excess  wages  paid  to  employees  of  the 
Government  Printing  Office  for  services  in  one  fiscal  year  from  wages 
due  them  for  services  in  a  subsequent  fiscal  year  is  authorized,  and  the 
amount  thereof  should  be  covered  into  the  Treasury  as  a  miscellaneous 
receipt  under  section  3617  of  the  Revised  Statutes. 

{Comptroller  TraceweU  to  th^  Public  Printer,  August  6,  1908.) 

I  have  received  your  letter  of  the  30th  ultimo,  as  follows  : 

''Referring  to  your  decision  under  date  of  June  30,  1908, 
relative  to  the  rate  of  compensation  of  employees  in  this 
office. 

'*In  the  paragraph  relating  to  the  second  question  pro- 
pounded you  stated  that  I  was  not  authorized  to  pay  a  job 
compositor  more  than  $0.50  per  hour  for  time  employed 
on  composition,  because  as  an  incident  of  said  composition 
he  imposes  the  same. 

* '  On  June  22, 1 908 , 1  suspended  the  former  practice  of  having 
each  job  compositor  impose  and  make-up  his  o\^ti  compo- 
sition and  segregated  the  several  branches  of  the  work,  so  tnat 
composing,  imposing,  and  making-up,  were  each  done  by  dif- 
ferent employees  whose  designation  agreed  with  the  class  of 
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work  performed,  so  that  the  practice  of  paying  the  einployees 
in  the  job  section  of  this  office  a  higher  rate  or  compensation 
than  was  paid  to  employees  of  the  same  classification  in  other 
sections  of  the  office  was  in  vogue  onlv  from  June  9  to^22. 

•*In  conformity  with  your  decision  I  have  caused  to  be'de- 
ducted  from  each  employee  affected  thereby  the  excess 
amount  paid  him,  the  said  amount  being  ascertained  and 
deducted  according  to  the  method  suggested  bv  you  in  our 
verbal  conversation  on  the  subject  the  first  week  m  July. 

**The  total  amount  collected  on  account  of  the  deductions 
referred  to  above  was  $280.99,  and  the  amount  was  agreed  to 
by  the  employees  affected  in  every  case  but  four,  these  parties 
being  on  leave  and  away  from  the  office. 

'*&  this  connection  1  respectfully  call  your  attention  to 
Exhibit  A  submitted  herewith.  ^ 

'^I  will  appreciate  an  expression  of  your  opinion  as  to  the 
legality  of  tne  procedure  in  making  these  deductions  and  will 
thank  you  to  advise  me  as  to  the  proper  disposition  to  be 
made  of  the  $280.99." 

Under  the  facts  stated  the  employees  have  illegally  been 
paid  moneys  as  compensation  which  they  are  not  equitably 
entitled  to  retain  and  are  liable  to  refund  them.  ( Wisconsin 
Central  Railroad  v.  United  States,  164  U.  S.,  190,  212.) 

You  are  authorized  to  retain  such  moneys  from  payment 
to  be  made  to  such  employees  for  services  rendered  subse- 
quent to  the  time  such  moneys  were  paid  to  said  employees. 
(11  Comp.  Dec,  780.) 

You  are  advised  that  the  deductions  made  by  you  were 
authorized. 

The  $280.99  deducted  by  you  represents  the  gross  amount 
of  an  indebtedness  to  the  Government  by  the  employees 
affected.  It  is  as  if  they  had  paid  this  amount  to  the  Public 
Printer  upon  request  to  Uquidate  a  claim  against  them  for 
an  overpayment  by  him.  It  is  in  legal  effect  the  same  as  if  he 
had  paid  them  in  full  for  their  services  in  July  and  they  had 
then  paid  him  on  a  claim  for  an  overpayment  in  June. 

Section  3617  of  the  Revised  Statutes  provides: 

'*Sec.  3617.  The  gross  amount  of  all  moneys  received  from 
whatever  source  for  the  use  of  the  United  States,  except  as 
otherwise  provided  in  the  next  section,  shall  be  paid  by  the 
officer  or  agent  receiving  the  same  into  the  Treasury,  at  as 
early  a  day  as  practicable,  without  any  abatement  or  deduc- 
tion on  account  of  salary,  fees,  costs,  charges,  expenses,  or 
claim  of  any  description  whatever.  But  nothing  herein  snail 
i^ect  any  provision  relating  to  the  revenues  of  the  Post- 
Office  Department." 
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You  are  therefore  advised  that  you  should  take  credit  for 
the  entire  amount  due  to  these  employees  for  services  in  July 
and  pay  the  sum  deducted  for  prior  indebtedness  into  the 
Treasury  to  the  credit  of  miscellaneous  receipts  under  section 
3617  of  the  Revised  Statutes.     (See  13  Comp.  Dec,  482.) 


PAY  OF  RETIRED  OFFICERS  OF  THE  NAVY  WHO 
WERE  RETIRED  ON  FURLOUGH  PAY. 

A  retired  officer  of  the  line  of  the  Navy  who  was  retired  under  section  1454 
of  the  Revised  Statutes  subsequent  to  the  passage  of  the  navy  personnel 
act  of  March  3,  1899,  on  furlough  pay,  is  entitled,  subsequent  to  the 
passage  of  the  act  of  May  13,  1908,  to  one-half  of  the  pay  provided  by 
said  latter  act  for  officers  of  corresponding  rank  and  service  on  the 
active  list. 

( Comptroller  TraceweU  to  F.  T,  Arms,  pay  inspector.  United 
States  Navy,  August  7,  1908.) 

On  July  20,  1908,  I  forwarded  you  a  decision  on  your 
request  dated  May  26,  1908,  deciding  the  question  as  to  the 
rate  of  pay  to  which  Ensign  E.  C.  Keenan,  U.  S.  Navy, 
retired,  is  entitled  since  the  passage  of  the  act  of  May  13, 
1908  (35  Stat.,  127).  This  decision  is  intended  as  a  substi- 
tute for  said  decision,  which  has  been  recalled  for  recon- 
sideration. 

Mr.  Keenan  entered  the  Navy  September  6, 1893,  and  was 
retired  as  an  ensign  February  19,  1903,  on  account  of  inca- 
pacity not  the  result  of  an  incident  of  the  service,  under 
section  1454  of  the  Revised  Statutes,  on  furlough  pay. 

Sections  1442,  1454,  1466,  1556,  1557,  and  1593  of  the 
Revised  Statutes  provided,  respectively: 

"Sec.  1442.  The  Secretary  of  the  Navy  shall  have  author- 
ity to  place  on  furlough  any  ojfficer  on  the  active  list  of  the 

"Sec.  1454.  When  said  board  finds  that  an  officer  is  in- 
capacitated for  active  service,  and  that  his  incapacity  is  not 
the  result  of  any  incident  of  the  service,  such  officer  shall,  if 
said  decision  is  approved  by  the  President,  be  retired  from 
active  service  on  furlough  pav,  or  w^hoUy  retired  from  service 
with  one  year's  pay,  as  the  President  may  determine." 

"  Sec.  1466.  Tne  relative  rank  between  officers  of  the  Navy, 
whether  on  the  active  or  retired  list,  and  officers  of  the  Army 
shall  be  as  follows:  *  *  *  ensigns  with  second  lieu- 
tenants/' 


Digitized  by  VjOOQIC 


PAY  OF  RETIBED  OFFICERS  OF  NAVY.         71 

''Sec.  1556.  The  commissioned  officers  and  warrant  offi- 
cers on  the  active  Ust  of  the  Navy  of  the  United  States 

*  *  *  shall  be  entitled  to  receive  annual  pay  at  rates 
herein  stated  after  their  respective  designations:  *  *  * 
Ensigns,  during  the  first  five  years  after  aate  of  commission, 
when  at  sea,  one  thousand  two  hundred  dollars;  on  shore 
duty,  one  thousand  dollars;  on  leave  or  waiting  orders, 
eight  hundred  dollars;  after  five  vears  from  such  date,  when 
at  sea,  one  thousand  four  hundred  dollars;  onshore  duty,  one 
thousand  two  hundred  dollars;  on  leave  or  waiting  orders, 
one  thousand  dollars. 

"Sec.  1557.  Officers  on  furlough  shall  receive  only  one- 
half  of  the  pay  to  which  they  would  be  entitled  if  on  leave 
of  absence. 

"Sec.  1593.  Officers  placed  on  the  retired  list,  on  furlough 
pay,  shall  receive  onlv  one-half  of  the  pay  to  w^hich  they 
would  have  been  entitled  if  on  leave  of  absence  on  the  active 
Ust." 

The  act  of  March  3, 1899  (30  Stat.,  1007,  Sec.  13),  provides: 

"Sec.  13.  That,  after  June  thirtieth,  eighteen  hundred  and 
ninety-nine,  conmiissioned  officers  of  the  line  of  the  Navy 
and  of  the  Medical  and  Pay  Corps  shall  receive  the  same  pay 
and  allowances,  except  forage,  as  are  or  may  be  provided  by 
or  in  pursuance  of  law  for  officers  of  a  corresponding  rank  in 
the  Army:  Providedy  That  such  officers  when  on  shore  shall 
receive  the  allowances,  but  fifteen  per  cent  less  pay  than 
when  on  sea  duty. " 

The  act  of  June  29,  1906  (34  Stat.,  554)  provides: 

"That  the  provision  contained  in  section  thirteen  of  an 
act  approved  March  third,  eighteen  hundred  and  ninety-nine, 
entitled  *An  act  to  reorganize  and  increase  the  efficiency  of 
the  personnel  of  the  Navy  and  Marine  Corps  of  the  Umted 
States'  reading  as  follows:  ^ Provided j  That  such  officers  when 
on  shore  shall  receive  the  allowances,  but  fifteen  per  centum 
less  pay  than  w^hen  on  sea  duty;  but  this  provision  shall  not 
apply  to  warrant  officers  commissioned  under  section  twelve 
of  this  act'  be,  and  the  same  is  hereby,  repealed." 

Sections  1261,  1262,  and  1265  of  the  Revised  Statutes, 
relating  to  the  pay  of  the  Army,  provide,  respectively: 

"Sec.  1261.  The  officers  of  the  Army  shall  be  entitled  to 
the  pay  herein  stated  after  their  respective  designations: 

*  *  *  second  lieutenant,  not  mounted,  fourteen  hun- 
dred dollars  a  year. 

"Sec.  1262.  There  shall  be  allowed  and  paid  to  each  com- 
missioned officer  below  the  rank  of  brigadier-general,  includ- 
ing chaplains  and  others  having  assimilated  rank  or  pay,  ten 
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per  centum  of  their  current  yearly  pay  for  each  term  of  five 
years  of  service." 

**Sec.  1265.  Officers  when  absent  on  account  of  sickness 
or  wounds,  or  lawfully  absent  from  duty  and  waiting  orders, 
shall  receive  full  pay;  when  absent  with  leave  for  other 
causes,  full  pay  during  such  absence  not  exceeding  in  the 
aggregate  thirty  days  m  one  year  and  half  pay  during  such 
absence  exceeding  thirtv  days  in  one  year.  When  absent 
without  leave,  they  shall  forfeit  all  pay  cluring  such  absence, 
unless  the  absence  is  excused  as  unavoidable. 

The  act  of  July  29,  1876  (19  Stat.,  102),  provides: 

"That  an  act  approved  May  eighth,  eighteen  hundred  and 
seventy-four,  in  regard  to  leave  of  absence  of  army  officers, 
be,  and  the  same  is  hereby,  so  amended  that  all  officerson 
duty  shall  be  allowed,  in  the  discretion  of  the  Secretary  of 
War,  sixty  days'  leave  of  absence  without  deduction  of  pay 
or  allowances:  Provided j  That  the  same  be  taken  once  in 
two  years:  And  provided  further  ^  That  the  leave  of  absence 
may  be  extended  to  three  months  if  taken  once  only  in  three 
years  or  four  months  if  taken  only  once  in  four  yeara." 

The  act  of  May  13,  1908  (35  Stat.,  127),  provides  that: 

"Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service,  and  the  annual  pay  of  each 
grade  shall  be  as  follows:  For  Admiral,  thirteen  thousand 
five  hundred  dollars  *  *  *;  ensign,  one  thousand  seven 
hundred  dollars.  There  shall  be  allowed  and  paid  to  each 
commissioned  officer  below  the  rank  of  rear-admiral  ten  per 
centum  of  his  current  yearly  pay  for  each  term  of  five  years' 
service  in  the  Army,  Navy,  and  Marine  Corps.  The  total 
amount  of  such  increase  for  length  of  service  shall  in  no  case 
exceed  forty  per  centum  on  the  yearly  pay  of  the  grade  pro- 
vided by  law.  *  *  *  jificl  provided  further  *  *  * 
The  pay  of  all  commissioned,  warrant,  and  appointed  offi- 
cers and  enlisted  men  of  the  Navy  now  on  the  retired  list 
shall  be  based  on  the  pay,  as  herein  provided  for,  of  commis- 
sioned, warrant,  and  appointed  officers  and  enlisted  men  of 
corresponding  rank  and  service  on  the  active  list;  and  all 
pay  herein  provided  shall  remain  in  force  until  changed  by 
act  of  Congress.  Nothing  herein  shall  be  construed  so  as  to 
reduce  the  pay  or  allowances  now  authorised  by  law  for  any 
commissioned,  warrant,  or  appointed  officer  or  any  enlisted 
man  of  the  active  or  retired  lists  of  the  Navy,  and  all  laws 
inconsistent  with  this  provision  are  hereby  repealed." 

The  pay  to  which  officers  on  the  retired  list  are  entitled 
is  usually  a  certain  per  cent  of  the  pay  to  which  they  would 
be  entitled  if  on  the  active  list  with  the  rank  and  length  of 
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service  they  had  at  the  date  of  retirement.  One  of  the  pur- 
poses of  the  act  of  May  13,  1908,  was  to  increase  the  pay  of 
officers  of  the  Navy  on  the  retired  list  by  making  the  rates 
of  pay  provided  in  said  act  for  officers  of  the  Navy  on  the 
active  list  the  basis  of  the  pay  of  retired  officers  of  the  same 
rank  and  length  of  service  then  on  the  retired  list.  It  is 
specifically  made  applicable  to  oZZ  officers  now  on  the  retired 
list. 

Mr.  Keenan,  though  retired  on  furlough  pay,  is  an  officer 
on  the  retired  list,  being  specifically  so  recognized  by  section 
1593  of  the  Revised  Statutes. 

Section  1442  gives  the  right  to  furlough  an  officer  of  the 
Navy,  and  section  1557  fixes  the  proportion  of  the  pay  that 
he  shall  have  while  on  furlough.  Section  1454  provides  for 
retiring  officers  of  the  Navy  on  furlough  pay,  and  section 
1593  provides  specifically  that  such  officer — 

"shall  receive  only  one-half  of  the  pay  to  which  they  would 
have  been  entitled  if  on  leave  of  absence  on  the  active 
list.'' 

These  sections  have  not  been  repealed,  and  the  only  ques- 
tion to  be  decided  under  the  act  of  May  13,  1908,  is,  What  is 
the  pay  of  an  ensign  on  the  active  list  with  the  length  of  serv- 
ice of  Ensign  Keenan  when  on  leave  of  absence.  Ensigns  are 
officers  of  the  line  of  the  Navy,  and  under  the  act  of  March  3, 
1899,  the  laws  providing  the  amount  of  pay  to  which  officers 
of  a  corresponding  rank  in  the  Army  are  entitled  while  on 
leave  of  absence  are  applicable  to  officers  of  the  Navy,  unless 
such  laws  were  rendered  inapplicable  by  the  act  of  May  13, 
1908.  Officers  of  the  line  of  the  Navy  are  not  now  paid  ac- 
cording to  the  corresponding  rarik  in  the  Army,  but  they  are 
paid  according  to  rank.  Laws  that  would  affect  the  pay  of 
the  rank  of  an  army  officer  do  not  necessarily  affect  the  pay 
of  an  officer  of  the  Navy  of  a  corresponding  rank. 

There  is  nothing,  however,  in  the  act  of  May  13, 1908,  deal- 
ing in  any  way  with  the  subject  of  the  right  to  leave  of  ab- 
sence or  the  amount  of  pay  to  which  an  officer  of  the  Navy  is 
entitled  while  on  leave.  This  omission  in  this  act  indicates 
that  Congress  intended  that  prior  leave  laws  in  force  at  its 
passage  so  far  as  they  affected  the  pay  of  officers  of  the  Navy 
would  continue  in  force  and  apply  to  the  new  rates  of  pay 
fixed  by  the  act  of  May  13,  1908. 
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One-half  of  the  pay  while  on  leave  within  the  meaning  of 
section  1593  of  the  Revised  Statutes  has  been  held,  since  the 
act  of  March  3,  1899,  to  be  one-half  of  the  full  pay  of  an 
army  officer  of  a  corresponding  rank  when  on  leave  not  in 
excess  of  the  time  allowed  under  the  act  of  July  29,  1876, 
supra,  for  leave  with  full  pay.  {Hannum  v.  United  States, 
No.  299831,  Ct.  CL,  decided  March  30,  1908.)  Since  the 
passage  of  the  act  of  March  3,  1899,  there  are  three  rates  of 
leave  pay  to  which  a  navy  officer  might  be  entitled,  viz:  One- 
half  pay  under  the  act  of  July  29,  1876,  old  navy  leave  pay, 
or  the  full  pay  of  the  grade  for  a  limited  time.  One  of  these 
rates  is  as  much  pay  while  on  leave  as  the  other,  and  I  am  of 
the  opinion  that  under  the  changes  inaugurated  by  the  act 
of  March  3,  1899,  one-half  of  full  pay  while  on  leave  was  the 
proper  pay  to  an  officer  of  the  Navy  while  on  furlough  or 
while  on  the  retired  list  on  furlough  pay.  The  same  pay 
should  now  be  granted,  based  on  the  rates  fixed  by  the  act  of 
May  13,  1908. 

The  pay  of  an  ensign  on  the  active  list  with  the  length  of 
service  of  Ensign  Keenan  is  $1,700  plus  10  per  cent,  or  $1 ,870. 
The  furlough  pay  of  such  an  officer  is  one-half  of  this  sum. 

You  are  therefore  authorized  to  pay  Ensign  Keenan  at 
the  rate  of  $935  per  annum. 

This  decision  is  promulgated  to  take  the  place  of  the 
decision  recalled. 


PARTIAL    PAYMENT    FOR    FINISHED    MATERIAL 
NOT  INSTALLED  IN  PLACE. 

Where  a  contract  provides  for  the  monthly  payment  of  90  per  cent  of  the 
monthly  estimated  value  of  the  finished  material  delivered  on  the  site 
and  erected  in  place  at  the  date  of  the  estimate,  and  the  Government 
reserves  the  right  to  postpone  or  interrupt  the  work  for  such  periods  as 
may,  in  the  judgment  of  its  specified  officer,  be  necessary,  and  the 
Government  does  not  interrupt  or  postpone  the  work  before  the  finish- 
ing of  the  material,  but  does  interrupt  and  postpone  the  delivery  and 
erection  of  it  in  place  for  an  unreasonable  period  because  of  a  contin- 
gency that  could  not  have  been  in  contemplation  by  the  parties  at  the 
time  of  entering  into  the  contract,  an  estimate  of  the  value  of  the  mate- 
rial finished  and  ready  for  delivery,  exclusive  of  the  cost^of  cartage  and 
installation  in  place,  may  be  made  and  payment  therefor  less  the  per- 
centage required  by  the  contract  to  be  retained  and  any  damage  caused 
by  the  delay  is  authorized. 
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(Comptroller  TraceweU  to  the  Secretarij  of  the  Interior,  August 

8,  1908.) 

I  am  in  receipt  of  your  communication  dated  July  28, 
1908,  in  which  you  request  my  decision  of  a  question  therein 
presented  as  follows: 

"  I  submit  herewith,  for  an  expression  of  opinion,  a  coin- 
munication  from  the  Superintendent  United  States  Capitol 
Building  and  Grounds,  dated  July  27,  1908,  addressed  to 
George  W.  Evans,  special  disbursing  agent.  Department  of 
the  Interior,  asking  whether  or  not  a  partial  payment  can 
be  made  to  the  Westiiighouse  Electrical  and  Manufacturing 
Company  for  certain  electrical  machinerj^,  constructed  and 
ready  for  deliver}',  for  the  heating,  lighting,  and  power  plant. 
Congressional  buildings,  under  the  contract  of  the  said  com- 

J>any  dated  March  1,  1907,  on  file  in  the  office  of  the  Auditor 
or  the  Interior  Department. 

"The  facts  are  tnat  three  steam  turbines  and  two  turbo- 
generators have  been  completed  and  ready  for  shipment  to 
this  city  for  some  time,  the  first  unit  having  been  ready 
for  dehvery  nearly  five  months.  The  Superintendent  of  the 
United  States  Capitol  Building  and  Grounds,  through  no 
fault  of  his,  however,  has  been  unable  to  receive  the  above 
electrical  machinery  for  the  reason  that  he  has  no  place  to 
store  the  same,  the  construction  of  the  building  for  the  power 
and  heating  plant  is  not  yet  commenced  and  not  likely  to  be 
imtil  the  House  Office  Building  Commission  has  determined 
the  site  for  the  location  of  the  same. 

"The  sui>erintendent  states  that  it  is  no  fault  of  the  con- 
tractors that  shipment  of  the  machinerj^  has  not  been  made 
before  this  tinve,  the  delay  being  occasioned  by  the  Govern- 
ment's failure  to  provide  a  place  Tor  it. 

"In  view  of  the  facts  herein  set  forth,  I  have  to  request 
that  I  may  be  advised  whether  or  not  a  partial  payment  of 
75  or  80  per  cent  of  the  machinery  ready  to  be  furnished  can 
be  made  at  this  time  to  the  contractors.'' 

By  the  terms  of  the  contract  of  March  1,  1907,  above 
referred  to,  between  the  Sui>erintendent  of  the  United  States 
Capitol  Building  and  Grounds,  on  behalf  of  the  United  States, 
of  the  first  part,  and  the  Westinghouse  Electrical  and  Manu- 
facturing Company,  of  the  second  part,  the  latter  party 
agreed  to  furnish,  deliver,  and  install  four  steam  turbo- 
engines  and  generators  in  a  central  power  plant  building, 
District  of  Columbia,  to  be  provided  by  the  United  States, 
and  to  eqiup  said  power  station  and  four  substations  located 
in  the  Capitol  building,  House  Office  Building,  Senate  Office 
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Building,  and  Library  of  Congress  building,  respectively, 
with  complete  electrical  and  switchboard  outfits,  all  in  ac- 
cordance with  the  specifications,  plans,  and  drawings,  for 
the  sum  of  $533,728. 

The  work  under  the  contract  was  to  be  completed  ^^within 
twelve  and  one-half  months  from  the  date  of  the  acceptance 
of  the  proposal,'*  or  on  January  29, 1908.  With  reference  to 
delays  in  the  work  and  payments,  the  general  conditions 
of  the  specifications,  which  are  attached  to  and  made  a  part 
of  the  contract,  provide: 

^^Prosecution  of  and  interruptions  to  the  work. — The 
work  under  these  specifications  is  to  be  carried  forward 
without  delay,  and  in  such  reasonable  order  or  rotation  as 
the  superintendent  may  determine  by  such  directions,  writ- 
ten or  verbal,  as  he  may  issue  from  time  to  time  basedupon 
conditions  existing  at  the  site. 

"The  superintendent  reserves  the  right,  for  the  United 
States,  to  postpone  the  work  or  to  interrupt  it  for  such  pe- 
riods as  may  in  his  judgment  be  necessarj^  and  for  any  such 
postponements  or  interruptions  an  equivalent  extension  of 
time  will  be  granted  to  the  contractor;  and  no  claim  for  dam- 
ages on  account  of  such  postponements  or  interruptions  shall 
be  made  against  the  United  States  by  the  contractor.     *     *  * 

^^  Payments  and  estimates, — Payments  will  be  made  to  the 
contractor  for  the  work,  as  follows: 

'*  Approximately  monthly  the  superintendent  will  cause 
an  e>stimate  to  be  made  as  to  the  value  of  the  finished  mate- 
rial deUvered  on  the  site  and  erected  in  place  at  the  date  of 
the  estimate.  Thereupon  the  superintendent  will  issue  a 
payment  voucher,  equivalent  to  mnety  (90)  per  cent  of  the 
amount  of  the  estimate.  Such  method  of  approximately 
monthly  payments  will  be  continued  during  the  progress  of 
the  work  and  until  the  completion  thereof,  after  wmch  the 
payment  of  the  retained  ten  ( 10)  per  cent  will  be  made  in 
the  discretion  of  the  superintendent." 

The  contract  further  provides: 

"Article  2.  That  for  and  in  consideration  of  the  faithful 
performance  of  the  stipulation  of  this  agreement,  the  party 
of  the  second  part  shall  be  paid,  on  presentation  of  proper 
receipts  or  vouchers,  in  duplicate,  to  the  disbursing  officer 
of  the  Department  of  the  Interior,  the  sum  of  five  nundred 
and  thirty-three  thousand  seven  hundred  and  twenty-eight 
dollars  ($533,728.00)  in  the  manner  and  at  the  times  set 
forth  in  the  specifications,  and  then  only  when  the  work 
done  or  materials  or  labor  furnished  are  as  called  for  in  the 
specifications,  plans,  or  drawings,  and  have  been  found  to 
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conform  to  the  purpose  and  intent  of  this  agreement  and 
the  said  specifications  and  to  the  full  satisfaction  of  the 
Superintendent  of  the  United  States  Capitol  Building  and 
Grounds." 

It  appears  that  at  the  time  of  the  expiration  of  the  time 
limit  (January  29,  1908)  but  a  small  portion  of  the  work  cov- 
ered by  the  contract  had  been  completed  and  paid  for,  viz., 
two  motor  generator  sets  in  the  substation  of  the  House 
Oflfice  Building.  On  March  25,  1908,  a  second  pair  of  motor 
generator  sets  was  delivered  and  installed  by  the  contractor 
and  payment  for  same,  upon  estimate  therefor,  made  on 
April  4,  1908.  No  formal  extension  of  the  contract  appears 
to  have  been  made,  but  the  contractor  having  been  permitted 
to  continue  in  its  performance  after  the  expiration  of  the  time 
limitation,  the  time  limit  was  thereby  waived,  leaving  all 
other  provisions  of  the  contract  in  force.  (8  Comp.  Dec,  104 ; 
14  id.,  237.) 

A  large  portion  of  the  work  to  be  done  under  the  contract 
consists  of  furnishing,  erecting,  and  putting  in  operation  cer- 
tain specified  machinery  and  accessories  for  a  heating,  light- 
ing, and  power  plant  in  a  central  power  building  and  on  foun- 
dations to  be  provided  by  the  United  States  in  reservation 
No.  17.  It  is  understood  that  said  power  building  has  not 
only  not  as  yet  been  constructed,  but  that  the  exact  site  for 
location  of  same  has  not  been  determined  by  the  proper  au- 
thorities. For  this  reason  it  is  at  present  impossible  for  the 
contractor  to  enter  upon  the  work  of  installing  said  electrical 
plant,  although  he  is  ready  to  ship  for  this  purpose  three 
turbo-engines  and  two  generators.  The  contractor  tenders 
delivery  of  a  portion  of  the  central  power  plant  to  the  Gov- 
ernment and  is  prepared  to  proceed  with  the  installation  un- 
der the  terms  of  the  contract,  but  the  Government  not  being 
in  shape  to  permit  such  action,  it  is  desired  that  the  contractor 
suspend  delivery  for  the  present  and  that  a  partial  payment 
be  made  to  him. 

While  the  contract  reserves  the  right  to  the  United  States 
to  postpone  work  or  to  interrupt  it  for  such  periods  as  may  be 
necessary  without  claim  for  damages  by  the  contractor,  yet 
I  think  the  meaning  of  this  provision  is  that  such  postpone- 
ment or  interruption  shall  be  for  a  reasonable  period.  The 
contingency  which  has  caused  the  delay  in  the  selection  of  a 
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site  for  the  central  power  station,  compelling  an  unreason- 
ably long  postponement  of.  the  work  of  installing  therein  the 
electrical  machinery  and  accessories,  was  unquestionably  not 
originally  contemplated  by  the  parties. 

The  contract  provides  that  payments  shall  be  made  only 
on  estimates  of  '  *  the  value  of  the  finished  material  delivered 
on  the  site  and  erected  in  place  at  the  date  of  the  estimate, "  in 
accordance  with  the  specifications,  plans,  and  drawings,  in 
conformity  with  the  purpose  and  intent  of  the  contract,  and 
to  the  full  satisfaction  of  the  party  of  the  first  part.  This 
provision  prohibits  any  payment  being  made  for  the  electrical 
machinery  until  it  is  satisfactorily  installed  in  place. 

But  this  provision  is  based  upon  the  assumption  that  the 
Government  will  permit  the  contractor  to  deliver  the  ma- 
chinery contracted  for  and  will  give  him  on  such  delivered 
property  fair  and  proper  estimates.  Where  the  Govern- 
ment is  at  fault  and  can  not  and  does  not  furnish  the  contrac- 
tor the  site  upon  which  to  place  the  machinery  contracted 
for,  and  did  not  exercise  its  option  before  completion  of  the 
machinery  postponing  its  completion,  it  is  in  no  position  to 
invoke  this  clause  of  the  contract  when  it  is  called  upon  by 
the  contractor  to  give  him  an  estimate  for  work  completed, 
upon  his  tender  of  delivery  of  such  completed  work. 

Under  the  existing  state  of  facts  in  this  case. I  see  no  legal 
objection  to  giving  the  contractor  an  estimate  for  work  com- 
pleted and  ready  for  shipment,  the  same  as  if  the  said  mate- 
rials were  erected  and  in  place,  reserving  from  said  estimate 
the  cost  of  cartage  and  installation  and  any  percentage  re- 
quired to  be  retained  by  the  contract,  and  any  damages,  if 
such  there  be,  caused  by  the  delay  of  the  contract. 

It  is  further  suggested  that  if  there  be  danger  of  fire  or  loss 
to  the  machinery  in  question  while  so  in  the  possession  of  the 
contractor  because  of  the  inability  of  the  Government  to  re- 
ceive said  machinery  at  the  site  intended  for  it,  that  the  con- 
tractor, before  such  estimate  is  paid  him,  be  required  to  insure 
said  machinery  for  the  benefit  of  the  Government. 

The  estimate  and  payment  above  alluded  to  would  not  be 
a  partial  payment  in  any  sense  different  from  the  payments 
provided  for  in  the  contract,  being  payments  made  under 
the  contract  and  in  conformity  to  its  provisions  under  the 
state  of  facts  brought  about  by  the  Government  not  being  in 
condition  to  receive  completed  units  of  the  machinery  con- 
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tracted  for,  and  not  having  notified  the  contractor  of  its  inten- 
tions to  postpone  for  a  reasonable  period  work  on  said  ma- 
chinery. 

DETERMINATION   OF   ENLISTMENT   PERIODS   OF 
ENLISTED  MEN  OF  MARINE  CORPS. 

In  detennining  the  enlistment  period  of  enlisted  men  of  the  Marine  Corps 
for  purposes  of  pay  under  the  act  of  May  11,  1908,  as  made  applicable 
to  the  Marine  Corps  by  section  1612  of  the  Revised  Statutes,  each  three 
years  of  their  continuous  service  should  be  counted  as  one  enlistment 
period  without  regard  to  discharge  and  reenlistment,  except  that  they 
must  have  remained  continuously  in  the  service,  and  their  former 
ser\dce  entitling  them  to  reenlisted  pay  and  which  was  not  continuous 
with  their  present  service  should  be  counted  as  one  enlistment  period 
only. 

{Comptroller  TraceweU  to  the  Secretary  of  the  Navy,  August  8, 

1908.) 

By  your  reference  of  the  17th  ultimo,  I  have  received  a 
communication  from  Lieut.  Col.  George  Richards,  Acting 
Paymaster,  U.  S.  Marine  Corps,  addressed  to  the  Major- 
General,  Conmiandant,  U.  S.  Marine  Corps,  requesting  my 
decision  of  questions  presented  by  him  as  follows: 

"1.  There  appear  for  settlement  on  the  rolls  of  this  office 
the  accounts  of  the  following-named  enlisted  men,  whose 
service  records  are  as  stated : 

"In  service  May  11,  1908: 

*'  (1)  Thomas  Morris,  private,  United  States  Marine  Corps. 
First  enlisted  June  24,  1904,  and  served  to  June  27,  1908, 
when  he  was  honorably  discharged  on  account  of  expiration 
of  enlistment,  after  having  been  retained  in  service  to  make 
good  four  days'  absence  without  leave.  Reenlisted  June  28, 
1908,  for  four  vears. 

*  *  (2)  Julius  B.  Snyder,  private.  United  States  Marine  Corps. 
Enlisted  May  10,  1904,  and  served  to  May  11,  1908,  when  he 
was  honorably  discharged  on  account  of  expiration  of  enlist- 
ment, after  having  been  retained  in  service  to  make  good 
two  days'  absence  without  leave.  Reenlisted  May  28,  1908, 
for  four  vears. 

*  *  (3)  Charles  P.  Hill ,  quartermaster-sergeant,  United  States 
Marine  Corps.  Enlisted  March  28,  1894.  Honorably  dis- 
char^d,  expiration  of  enlistment,  March  27,  1899.  Reen- 
listed May  10,  1899.  Honorably  discharged,  expiration  of 
enlistment,  Mav  13,  1904.  Reenlisted  May  14,  1904. 
Honorably  discharged,  expiration  of  enlistment,  May  18, 
1908.     Reenlisted  May  19,  1908. 
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"Not  in  service  May  11,  1908: 

"  (4)  Robert  McL.  fearry,  private,  United  States  Marine 
Corps.  Enlisted  May  6,  1904.  Honorably  discharged  on 
account  of  expiration  of  enlistment,  May  6,  1908.  Reen- 
listed  May  21,  1908. 

'^  (5)  Patrick  W.  Guilfoyle,  sergeant.  United  States  Marine 
Corps.  Enlisted  December  16,  1898.  Honorablv  dis- 
charged on  account  of  expiration  of  enlistment  December  21, 
1903.  Reenlisted  March  19,  1904.  Honorably  discharged 
on  account  of  expiration  of  enlistment  March  28,  1908. 
Reenlisted  May  20,  1908.  This  man  was  retained  in  service 
six  days  and  ten  days  on  his  first  and  second  enlistment, 
respectively,  for  the  convenience  of  the  Government. 

2.  I  have  the  honor  to  request  that  the  decision  of  the 
Comptroller  of  the  Treasury  be  obtained,  for  the  guidance  of 
officers  of  the  Pay  Department,  as  to  the  proper  method  of 
applying,  under  section  1612  of  the  Revised  Statutes,  to 
each  of  the  above  cited  cases,  that  portion  of  the  armj^  act 
of  May  11,  1908,  which  provides  for  continuous-service  pay 
of  enlisted  men;  particularly  as  to  the  manner  of  deter- 
mining for  purposes  of  pay  the  enlistment  period  in  which 
each  may  be  regarded  as  serving  at  the  present  time;  also, 
what  shall  constitute  an  enlistment  period  for  the  purpose 
of  future  payments  to  these  men,  under  the  provisions  ot  the 
act  referred  to;  having  in  view  the  fact  that  an  enlistment 
in  the  Army  and  Manne  Corps  is  for  three  and  four  years, 
respectively,  and  that  under  section  1612  of  the  Revised 
Statutes,  above  mentioned,  they  are  entitled  to  receive  the 
same  pay  as  enlisted  men  of  the  Anny  of  corresponding 
length  of  service.'' 

Section  1612  of  the  Revised  Statutes  provides: 

*' Officers  of  the  Marine  Corps  shall  be  entitled  *  *  * 
and  the  enlisted  men  shall  be  entitled  to  receive  the  same  pay 
and  bounty  for  reenlisting  as  are  or  may  be  provided  by  or 
in  pursuance  of  law  for  *  *  *  the  enlisted  men  of  like 
grades  in  the  infantry  of  the  Army.'' 

The  act  of  May  11,  1908  (35  Stat.,  109),  provides: 

*^That  hereafter  any  soldier  honorably  discharjged  at  the 
termination  of  an  enlistment  period  who  reenlists  within 
three  months  thereafter  shall  be  entitled  to  continuous-serv- 
ice pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pay  provided  for  in  this  act  and  shall  be  as  follows, 
namely:  For  those  whose  initial  pay  as  provided  herein  is 
thirty-six  dollars  or  more  an  increase  of  four  dollars  monthly 
pay  for  and  during  the  second  enlistment,  and  a  further  in- 
crease of  four  dollars  for  and  during  each  subsequent  enlist- 
ment up  to  and  including  the  seventh,  after  which  the  pay 
shall  remain  as  in  the  seventh  enlistment.     For  those  who.s« 
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initial  pay  as  provided  for  hereia  is  eighteen,  twenty-one, 
twenty-four,  or  thirty  dollars,  an  increase  of  three  dollars 
montfily  pay  for  ana  during  the  second  enlistment,  and  a 
further  increase  of  three  douars  for  and  during  each  subse- 
quent enlistment  up  to  and  including  the  serenth,  after  which 
tne  pay  shall  remam  as  in  the  seventh  enlistment.  For  those 
whose  initial  pay  as  provided  for  herein  is  fifteen  and  sixteen 
dollars,  an  increase  of  three  dollars  monthly  pay  for  and  dur- 
ing the  second  and  third  enlistments  each,  and  a  further  in- 
crease of  one  doUar  for  and  during  each  subsequent  enlist- 
ment up  to  and  including  the  seventh,  after  which  the  pay 
shall  remain  as  in  the  seventh  enlistment:  Provided,  Tnat 
hereafter  any  soldier  honorably  discharged  at  the  termina- 
tion of  his  first  or  any  succeeding  enlistment  period  who  re- 
enlists  after  the  expiration  of  three  months  shall  be  regarded 
as  in  his  second  enlistment;  that  an  enlistment  shall  not  be 
regarded  as  complete  until  the  soldier  shall  have  made  good 
any  time  lost  during  an  enlistment  period  by  unauthorized 
absences  exceeding  one  day,  but  any  soldier  who  receives  an 
honorable  discharge  for  the  convenience  of  the  Government 
after  having  served  more  than  half  of  his  enlistment  shall  be 
considered  as  having  served  an  enlistment  period  within  the 
meaning  of  this  act;  that  the  present  enlistment  period  of 
men  now  in  service  shall  be  determined  by  the  number  of 
years  continuous  service  they  have  had  at  the  date  of  ap- 
proval of  this  act,  under  existing  laws,  counting  three  years 
to  an  enlistment,  and  the  former  service  entitling  an  enlisted 
man  to  reenlisted  pay  under  existing  laws  shall  te  counted  as 
one  enlistment  period:"     *     *     * 

That  part  of  the  act  of  May  11,  1908,  quoted,  applies  di- 
rectly to  the  enlisted  force  of  the  Army.  It  is  made  appli- 
cable to  the  Marine  Corps  by  the  section  of  the  Revised  Stat- 
utes above  quoted. 

Enlistments  in  the  Army  are  now  for  a  period  of  three 
years — prior  to  August  1,  1894,  they  were  for  a  period  of  five 
years.  Enlistments  in  the  Marine  Corps  are  now  for  a  period 
of  four  years — prior  to  March  3,  1901,  they  were  for  a  period 
of  five  years.  In  its  application  to  the  Army  the  act  of  May 
11,  1908,  makes  the  enlistment  period  the  unit  for  the  pur- 
poses of  pay  and  contemplates,  I  think,  that  a  soldier's  pay 
shall  remain  the  same  throughout  any  particular  enlistment. 
The  act  specifically  makes  the  payment  of  continuous-service 
pay  in  the  Army  dependent  upon  two  conditions — (1)  an  hon- 
orable discharge  at  the  termination  of  an  enlistment  period, 
(2)  a  reenlistment  within  three  months  thereafter. 
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The  act  does  not  provide  for  counting  service  in  the  Army 
without  regard  to  discharge  and  reenlistment,  except  service 
rendered  prior  to  the  date  of  approval  of  the  act.  On  and 
after  such  date  sei^ce  is  to  be  counted  by  enlistment  periods, 
and  enlistment  periods  are  determined  by  discharge  and  re- 
enlistment.  The  enlistment  period  of  a  soldier  in  service  at 
the  date  of  the  approval  of  the  act  having  been  determined 
under  the  rule  laid  down  in  the  act,  it  continues  until  his  dis- 
charge at  the  termination  of  the  enlistment  period  in  which  he 
is  found  to  be  serving.  Because  of  the  different  periods  for 
which  men  in  the  Army  and  in  the  Marine  Corps  are  enlisted, 
under  a  literal  interpretation  of  the  above  act  of  May  11, 1908, 
in  its  appUcation  to  the  Marine  Corps  the  enlisted  men  thereof 
can  not  receive  the  same  pay  as  men  of  like  grades  in  the  in- 
fantry of  the  Army.  If  by  fair  and  reasonable  interpretation 
of  the  act  of  May  11,  the  requirement  of  section  1612  of  the 
Revised  Statutes  can  be  complied  with,  such  interpretation 
should  prevail. 

The  only  method  that  suggests  itself  to  me,  having  in  view 
both  of  the  statutes  quoted  above,  which  will  place  the  men  of 
the  two  branches  on  as  nearly  an  equal  footing  as  possible  and 
give  effect  to  section  1612  of  the  Revised  Statutes  as  far  as 
possible  in  connection  with  the  requirements  of  the  act  of 
May  11,  1908,  is  to  hold  that  a  new  enlistment  period  for  men 
of  the  Marine  Corps  begins  after  a  continuous  service  of  three 
years  without  regard  to  discharge  and  reenlistment,  except 
that  the  men  must  remain  continuously  in  the  service.  This 
may  not  insure  absolute  equality  in  all  cases,  but  it  will  place 
the  men  of  the  two  branches  of  the  service  on  substantially  an 
equal  footing,  and  so  far  as  I  can  see  is  the  only  method  in 
which  practical  application  of  the  act  of  May  11,  1908,  can  be 
given  to  men  of  the  Marine  Corps  looking  to  their  having  the 
same  pay  as  the  men  of  the  Army. 

Applying  the  views  here  expressed  to  the  specific  cases  pre- 
sented, I  am  of  opinion  and  decide  as  follows: 

(1)  Thomas  Morris  was  serving  in  his  second-enlistment 
period  on  May  11,  1908,  in  which  he  had  served  one  year 
when  discharged  June  27,  1908,  and  on  his  reenlistment  on 
June  28,  1908,  he  must  serve  two  years  before  passing  into 
his  third-enlistment  period. 
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(2)  Julius  B.  Snyder  was  serving  in  his  second-enlistment 
period  on  May  11,  1908,  in  which  he  had  served  one  year  on 
that  date,  and  on  his  reenlistment  on  May  28,  1908,  he  must 
serve  two  years  before  passing  into  his  third-enlistment 
period. 

(3)  Charles  P.  Hill  was  serving  in  his  fifth-enlistment 
period  on  May  11,  1908,  in  which  on  May  18,  1908,  he  had 
served  two  years,  and  on  his  reenlistment  on  May  19,  1908, 
he  must  serve  one  year  before  passing  into  his  sixth-enlist- 
ment period. 

(4)  Robert  McL.  Barry  was  (constructively)  in  his  second- 
enlistment  period  on  May  11,  1908,  in  which  he  had  served 
one  year  on  May  6, 1908,  date  of  discharge,  and  on  his  reenlist- 
ment on  May  21, 1908,  he  must  serve  two  years  before  passing 
into  his  third-enlistment  period. 

(5)  Patrick  W.  Guilfoyle  had  nine  years'  continuous  service 
prior  to  his  reenlistment  on  May  20,  1908,  consequently  on 
his  reenlistment  May  20,  1908  (within  three  months  from 
date  of  prior  discharge),  he  was  in  his  fourth-enlistment 
period  and  must  serve  three  years  under  such  enlistment 
before  passing  into  his  fifth-enlistment  period. 

The  several  questions  submitted  are  answered  accordingly. 


RELEASE  OF  CONTRACTOR  FROM  RESPONSIBH^ 
ITY  FOR  DAMAGES  TO  UNCOMPLETED  WORK  IN 
A  PL'BLIC  BUILDING  BY  OCCUPANCY  BY  THE 
GiOVERNMENT. 

Where  a  contract  for  painting,  varnishing,  and  repairing  the  interior  walls, 
ceilings,  etc.,  of  a  public  building  provides  that  the  contractor  shall  be 
responsible  for  the  proper  care  and  protection  of  all  material  delivered 
and  work  performed  thereunder  until  the  completion  and  final  accept- 
ance thereof,  and,  under  direction  of  the  proper  officer  of  the  Govern- 
ment and  with  the  consent  of  the  contractor,  employees  of  the  Govern- 
ment took  possession  of  and  occupied  one  of  the  rooms  in  said  building 
subsequent  to  a  partial  completion  of  the  work  therein  but  prior  to  the 
completion  and  final  acceptance  thereof,  the  terms  of  the  contract  are 
thereby  modified  and  the  contractor  is  not  responsible  for  damages  by 
fire  to  the  work  in  said  room  resulting  from  such  occupancy,  and  addi- 
tional compensation  may  be  paid  for  replacing  the  damaged  material 
and  work  under  a  new  contract. 
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( Comptroller  TraceweU  to  William  L.  Soleau,  disbursing  clerJc, 
Department  of  Commerce  and  Labor,  August  11,  1908,) 

In  your  communication  of  July  27,  1908,  you  present  a 
question  for  my  decision,  as  follows: 

"There  is  transmitted  herewith  voucher  in  the  sum  of 
$60,  submitted  to  me  for  payment  by  the  Gore  Engineer- 
ing and  Contracting  Company  for  service  and  materials 
necessary  to  perform  certain  painting,  sandpapering,  etc., 
to  the  surgeon's  cottage  at  the  Ellis  Island  immigrant  sta- 
tion, New  York. 

"Under  contract  entered  into  hy  the  United  States  of 
America  with  the  Gore-Duggan  Engineering  Company,  that 
company  agreed  to  furnish  all  the  labor  and  materials  and 
do  and  perform  all  the  work  required  for  painting,  varnish- 
ing, and  repairing  the  surgeon  s  cottage  on  the  hospital 
island  at  the  United  States  immigrant  station,  ElUs  Island, 
New  York.  Under  section  6  of  this  contract  it  is  agreed 
that  the  party  of  the  first  part,  the  contractor,  shall  be  respon- 
sible for  the  proper  care  and  protection  of  all  materials 
delivered  and  worn  performed  by  the  party  of  the  first  part 
until  the  completion  and  final  acceptance  of  the  work.  The 
contract  above  referred  to  is  inclosed  herewith  for  your  infor- 
mation. 

"From  the  correspondence  attached  to  the  voucher  it 
appears  that  the  contractor  had  given  one  room  in  the  sur- 

f eon's  cottage  two  coats  of  paint,  and  the  woodwork  had 
een  scraped  and' varnished. 

"At  the  request  of  the  commissioner  of  immigration  at 
Ellis  Island  the  contractor  permitted  the  occupancv  of 
certain  rooms  in  the  cottage  oefore  the  completion  of  the 
painting  work  in  the  entire  building.  During  such  occu- 
pancy it  seems  that  the  carelessness  of  one  of  tTie  occupants 
caused  a  fire  in  one  of  the  rooms,  which  damaged  the  paint 
work  therein  to  such  an  extent  as  to  make  it  necessary  tnat  it 
be  done  over. 

"Please  advise  me  whether  under  the  circimastances  con- 
nected with  the  fire  and  the  terms  of  the  contract  entered  into 
for  the  work  I  am  authorized  to  pay  the  voucher  as  pre- 
sented." 

By  contract  dated  November  1,  1907,  the  Gore-Duggan 
Engineering  Company,  party  of  the  first  part,  agreed: 

"To  furnish  all  of  the  labor  and  materials  and  do  and  per- 
form all  the  work  required  for  painting,  varnishing,  and  repair- 
ing the  surgeon's  cottage  on  the  Hospital  Island  at  the  United 
States  Immigration  Station,  Ellis  Island,  New  York  Harbor, 
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in  strict  and  full  accordance  with  the  requirements  of  the 
specification  for  the  work. 

******* 

"To  be  responsible  for  the  proper  care  and  protection  of  all 
materials  delivered  and  work  performed  by  the  party  of  the 
first  part  until  the  completion  and  final  acceptance  of  the 
same." 

The  specifications  provide  that: 

"The  entire  plaster  work  in  the  cellar,  first  and  second 
stories,  including  walls  and  ceilings,  shall  be  painted  three 
coats     *     *     */' 

It  appears  that  after  the  walls  and  ceiling  of  the  second- 
story  northeast-corner  room  in  said  building  had  received  but 
two  coats  of  paint,  and  the  woodwork  varnished,  the  contrac- 
tor, at  the  direction  of  the  Commissioner  of  Immigration, 
allowed  attendants  of  the  institution  to  occupy  the  same. 
On  December  6,  1907,  a  fire  broke  out  in  said  room  and  the 
ceiling,  walls,  and  woodwork  were  badly  scorched  and 
damaged. 

Passed  Asst.  Surg.  John  McMuUen,  who  had  immediate 
supervision  of  the  building  at  that  time,  states: 

"The  two  attendants  who  occupied  this  room  were  on 
night  duty,  reported  for  duty  before  6  p.  m.  on  this  date, 
and  it  was  therefore  not  occupied  at  the  time  of  the  fire.  As 
soon  as  the  fire  was  extinguislied  an  investigation  was  made 
and  the  following  damage  to  the  room  and  contents  was 
noted:  'All  the  bedding  and  clothing  on  the  beds  was 
practically  destroyed,  a  near-by  chair  burned,  another 
scorched,  and  the  freshly  painted  walls  and  ceiling  scorched 
and  yellowed.'  An  electnc-lieht  bulb  was  found  attached  to 
the  springs  of  one  of  the  beds  by  a  loiiff  wire  and  it  is  thought 
that  the  fire  originated  b}"  this  bulb  being  in  direct  contact 
with  the  bedding,  probably  aided  by  the  drops  of  fresh  paint, 
and  the  time  of  its  occurrence  would  appear  to  strengthen 
this  theory  as  to  the  origin  of  the  fire.  The  electric-light  bulb 
was  probably  attached  to  the  bed  springs  by  one  of  the  attend- 
ants who  has  since  resigned. " 

Proposals  for  repairing  the  damaged  room  were  then  in- 
vited, and  that  of  the  claimant  was  accepted,  as  follows: 

"I  beg  to  advise  you  that  the  Department  of  Commerce 
and  Labor  has  accepted  your  proposal,  in  amount  $60,  for 
painting,  varnishing,  scraping,  etc.,  to  make  good  damatje 
sustained  as  the  result  of  fire  in  second-storj^  room  of  surgeon's 
cottage. 
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"  Please  proceed  with  this  work  at  once  and  render  sepa- 
rate bill  from  the  amount  of  your  original  contract.  Respect- 
fully, Robert  Watchom,  Commissioner.'' 

The  Gore  Engineering  and  Contracting  Company,  to  which 
the  contract  for  repairing  said  room  was  thus  aw^arded,  is  the 
same  corporation  as  the  Gore-Duggan  Engineering  Company, 
the  name  having  been  changed  by  order  of  court. 

Upon  the  acceptance  of  their  proposal  the  claimant  pro- 
ceeded to  repair  the  room  in  question,  and  submitted  its 
voucher  for  payment. 

It  is  quite  clear  from  the  evidence  that  the  occupancy  of 
the  said  room  by  employees  of  the  Government,  before  com- 
pletion of  the  work  therein,  was  the  proximate  cause  of  the 
fire,  rendering  necessary  the  extra  work  for  which  payment  is 
claimed.  It  is  also  manifest  that  at  the  time  the  original 
contract  was  entered  into  it  was  not  within  the  contempla- 
tion of  the  parties  thereto  that  the  room  should  be  occupied 
by  employees  of  the  Government  during  the  process  of  the 
work  therein  by  the  contractor. 

Therefore  the  occupancy  of  the  said  room  by  government 
employees  before  the  completion  of  the  work  therein,  and 
with  the  consent  of  the  contractor,  practically  amounted  to  a 
parol  modification  of  the  terms  of  the  original  contract  which 
operated  to  effect  a  change  in  its  obhgation.  By  said  original 
contract  the  claimant  assumed  responsibility  for  the  care  and 
protection  of  its  work  and  materials  until  final  completion 
and  acceptance,  but  by  taking  possession  of  the  room  in 
question  prior  to  such  completion  and  acceptance  the  Govern- 
ment must  be  taken  to  have  assumed  the  extra  risk  incident  to 
its  occupancy,  and  made  itself  responsible  for  losses  flowing 
directly  therefrom.  In  other  words,  the  taking  possession  of 
the  room  by  the  Government  before  the  completion  of  the 
work  operated  as  a  waiver  of  its  right  to  rely  on  the  stipula- 
tion in  the  original  contract  to  the  extent  of  the  greater  risk 
of  loss  occasioned  by  its  own  act,  and  the  immediate  use  of  the 
room  constituted  a  good  consideration  to  support  such  waiver. 
(See  Lord  v.  Wheeler y  1  Gray  (Mass.),  282;  Fruin^BambricJc 
Construction  Company  v.  Fort  Smitk  and  Western  Railroad 
Company,  140  Fed.  Rep.,  465,  485;  Galyon  v.  Ketchen,  85 
Tenn.,  55.) 
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The  contractor,  being  in  no  way  in  default,  could  have 
recovered  Tpro  tanto  for  its  materials  furnished  and  work  done 
prior  to  the  occurrence  of  the  fire,  and  the  second  contract, 
whereby  the  Government  agreed  to  pay  the  claimant  $60  for 
extra  work  and  materials  made  necessary  by  said  fire,  created 
an  obligation  binding  on  both  of  the  parties  thereto. 

You  are  therefore  authorized  to  pay  the  claimant  $60  as 
per  voucher  submitted,  if  otherwise  correct. 


ADDITIONAL  PAY  OF  ENLISTED  MAN  OF  NAVY  AS 
SHIP'S  TAILOR  WHERE  TOTAL  PAY  EXCEEDS 
$50  PER  MONTH. 

If  the  total  pay  of  an  enlisted  man  of  the  Navy,  including  increase  for  for- 
eign service,  extra  pay  as  heavy-gun  pointer,  and  additional  pay  as 
ship's  tailor,  exceeds  $50  per  month,  he  is  only  entitled  to  receive 
sufficient  of  the  additional  pay  bb  ship's  tailor  to  make  his  total  pay 
amount  to  $50  per  month. 

{ComptroUer  TraceweU  to  Richard  HattoUf  Paymaster ,  United 
States  Navy,  August  11, 1908,) 

I  have  received  your  request  of  July  21,  1908,  for  a  de- 
cision, as  follows: 

''A  decision  is  respectfully  requested  in  the  following 
case — 

C.  B.  Windhauser,  seaman,  pay  of  rating $29. 00 

Ten  per  cent  increase 2. 90 

Detailed  as  ship's  tailor 20. 00 

Qualified  and  detailed  as  heavy-gun  pointer,  first  class 10. 00 

61.90 

'*  In  view  of  General  Order  No.  186,  Jiuie  5, 1905,  in  which  it 
is  stated  that  a  ship's  tailor's  monthly  pay  shall  not  exceed 
$50,  am  I  justified  in  paying  this  man  the  extra  compensa- 
tion of  $10  per  month  as  heavy-gun  pointer,  first  class?" 

Executive  order  of  June  2,  1905,  published  in  General 
Order  No.  186,  of  June  5,  1905,  provides  as  follows: 

"Any  enlisted  man  of  the  Navy  detailed  to  perform  the 
duties  of  *  ship's  tailor'  on  board  of  a  vessel  having  a  com- 
plement of  600  men  or  more^  exclusive  of  marines,  shall 
receive  $20  per  month  in  addition  to  the  monthly  pay  of  his 
rating;  on  a  vessel  having  a  complement  of  from  300  to  600 
men,  exclusive  of  marines,  $15  per  month  in  addition  to  the 
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monthly  pay  of  his  rating;  on  a  vessel  having  a  complement 
of  less  than  300  men,  exclusive  of  marines,  $10  per  month 
in  addition  to  the  monthly  pay  of  his  rating,  *  *  *  p^o- 
videdj  That  the  total  pay  of  an  enlistea  man  detailed  to 
perform  the  duties  of  *  ship's  tailor*  shall  not  exceed  $50  per 
month     *     *     *." 

The  pay  for  men  detailed  as  heavy-gun  pointers  is  author- 
ized by  Executive  order  of  July  25,  1903,  published  in  Gen- 
eral Order  No.  137, -now  a  part  of  article  1257,  Navy  Regu- 
lations, as  amended,  as  follows: 

''Enlisted  men  of  the  Navy,  after  having  qualified  as  gun 
pointers,  according  to  standards  of  marksmanship  and  rules 
that  may  be  prescribed  from  time  to  time  by  the  Secretary 
of  the  Navy,  and  who  are  regularly  detailed  as  gun  pointers 
by  the  commanding  officer  of  a  vessel,  shall  receive  monthly, 
in  addition  to  the  pay  of  their  respective  ratings,  extra  pay, 
as  follows : 

**  Heavy-gun  pointers,  first  class,  $10     *     *     *. 

''Extra  pay  snail  be  allowed  a  gun  pointer  qualified  prior 
to  November  28,  1907,  during  not  less  than  two  years  from 
and  after  the  date  of  his  qualification;  if  qualified  on  or 
subsequent  to  November  28,  1907,  during  such  time  only  as 
he  remains  qualified:  Provided,  That  extra  pay  shall  only 
be  allowed  a  gun  pointer  while  he  is  regularly  detailed  as  a 
gun  pointer  at  a  gun  of  the  class  at  which  he  qualified.*' 

There  is  no  limitation  of  the  total  pay  that  an  enlisted  man 
detailed  as  a  gun  pointer  may  receive;  therefore  Seaman 
Windhauser  should  be  paid  the  full  extra  pay  of  a  hea^^r- 
gun  pointer  while  properly  detailed  as  such.  But  the  pay 
of  a  man  detailed  as  ship's  tailor  is  limited.  The  plain 
meaning  of  General  Order  No.  186,  supra,  is  that  the  ship's 
tailors  of  the  several  classes  shall  receive  the  full  extra  pay 
provided  for  the  classes,  respectively,  if  that  pay  does  not  make 
the  total  pay  exceed  $50  per  month,  but  in  case  it  does,  then 
only  so  much  is  to  be  paid  as  will  make  the  total  monthly 
pay  $50. 

I  am  therefore  of  opinion  that  you  are  authorized  to  pay 
Seaman  Windhauser  extra  pay  as  ship's  tailor  at  the  rate  of 
$8.10  per  month,  which  with  his  other  monthly  pay  amotmts 
to  $50. 
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PROPOSALS  BY  A  CONTRACTOR  AND  ACCEPTANCES 
THEREOF  BY  THE  COimiSSIONER  OF  THE  GEN- 
ERAL LAND  OFFICE  SHOULD  BE  FILED  WITH 
THE  AUDITOR. 

When  an  informal  conta»ct  by  proposal  of  a  contractor  and  acceptance 
thereof  by  the  Commissioner  of  the  General  Land  Office  has  been  fully 
executed  on  the  part  of  the  contractor,  and  has  been  accepted  by  the 
Government,  it  becomes  a  binding  contract,  although  not  reduced  to 
writing  and  signed  by  the  contracting  parties  as  required  by  section 
3744  of  the  Revised  Statutes,  and  the  original  proposals  and  the  accept- 
ances thereof  should  be  filed  with  the  Auditor  in  accordance  with 
section  18  of  the  act  of  July  31,  1894. 

(CoTnptroUer  TraceweU  to  George  W,  Evans,  Disbursing  Clerk y 
Department  of  the  Interior,  August  IS,  1908.) 

Sm:  I  have  received  your  communication  of  July  29,  1908, 
in  which  you  request  my  decision  of  a  question  therein  pre- 
sented, as  follows: 

"The  following  vouchers  have  been  presented  to  me  for 
payment:  Underwood  Typewriter  Company,  $82.50;  Mon- 
arch Typewriter  Company,  $80;  Fred  S.  Lincoln,  $64.95, 
chargeable  to  the  appropriation  *  Protecting  public  lands, 
timber,  etc.,  1908-9.' 

*^  These  vouchers  are  submitted  for  your  opinion  as  to 
whether  or  not  I  am  authorized  to  pay  the  same  without  the 
original  proposals  being  attached. 

'*The  Auditor  for  the  Interior  Department,  June  10,  1908, 
in  the  settlement  of  my  account  of  the  third  quarter,  1908, 
under  the  appropriations  ^Repairs  of  buildings.  Department 
of  the  Intenor,  1908,'  and  'Contingent  expenses,  Department 
of  the  Interior,  1908,'  requested  that  all  original  accepted 
proposals  should  accompanv  the  voucher  to  which  they 
relate,  and  requested  this  office  to  forward  to  him  any  not 
heretofore  furnished,  which  relate  to  vouchers  in  the  settle- 
ment of  my  accQunts.  In  accordance  with  this  requirement 
of  the  Auditor,  I  have  requested  the  General  Land  Office  to 
furnish  me  with  the  ori^al  proposals,  to  accompany  the 
vouchers  in  question,  in  lieu  of  copies  herewith. 

"The  Acting  Commissioner,  under  date  of  the  27th  instant, 
letter  herewith,  objects  to  filing  with  the  vouchers  any  origi- 
nal proposals  on  the  ground  that  the  same  properly  belong 
to  files  of  his  office  and  are  used  in  connection  with  further 
purchases  of  a  like  character. 
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' ^I  have  therefore  to  request  that  I  may  be  advised  whether 
or  not  I  am  authorized  to  pay  the  vouchers  in  question  with- 
out having  attached  thereto  the  original  proposals  apper- 
taining to  the  purchases  made  therein,  or  will  duly  certified 
copies  of  the  said  proposals  be  accepted  in  the  settlement  of 
the  accounts  in  question?^' 

The  settlement  and  adjustment  by  accounting  officers  of 
all  accounts  in  which  the  United  States  are  concerned  involve 
the  consideration  of  the  evidence  upon  which  charge  is  to  be 
made  or  credit  given,  and  when  credit  is  sought  in  the  ac- 
counts of  a  disbursing  officer  for  payments  made  on  account 
of  obligations  incurred  on  behalf  of  the  United  States,  such 
credit  can  properly  be  given  only  upon  the  production  of 
evidence  of  the  facts  necessary  to  show  authority  for  said 
payments.  The  auditor  who  receives  and  examines  an  ac- 
count is  primarily  the  judge  of  what  constitutes  sufficient 
evidence  to  justify  the  allowance  of  the  credit  sought,  and  a 
reasonable  determination  by  him  of  what  in  any  particular 
case  constitutes  sufficient  evidence  will  ordinarily  govern.  (4 
Comp.  Dec,  479,  483;  20  MS.  Comp.  Dec,  7.) 

While  these  proposals  and  acceptances  do  not  comply  with 
section  3744  of  the  Revised  Statutes  as  to  the  method  of 
execution  provided  for  contracts  in  the  Interior  Department, 
yet  it  is  held  by  the  Supreme  Court  in  the  two  cases  of  the 
St  Louis  Hay  and  Grain  Company  v.  United  States  (191  U.  S., 
159)  and  United  States  v.  Andrews  cfc  Co.  (207  U.  S.,  229), 
that  when  such  informal  contracts  are  fully  executed  the  pro- 
visions thereof  as  to  payments  and  amounts  evidenced  to  be 
paid  thereby  are  as  binding  as  if  formally  executed.  Hence 
when  such  informal  contracts  are  executed  it  is  the  duty  of 
the  Interior  Department  to  put  them  on  file  with  the  auditor 
in  accordance  with  the  provisions  of  section  18  of  the  act  of 
July  31,  1894  (28  Stat.,  210),  amending  section  3743  of  the 
Revised  Statutes. 

Without  an  inspection  of  these  informal  cop  tracts,  which, 
when  executed,  become  as  binding  as  if  formally  executed, 
the  auditor  would  be  in  no  condition  to  intelligently  audit 
the  accounts  evidenced  thereby.  Such  being  the  law,  the 
administrative  office  in  question  should  file  its  proposals  and 
acceptances  with  the  proper  auditor.  If  necessary  for  admin- 
istrative purposes  copies  thereof  could  be  made  and  kept  on 
file  with  the  administrative  office. 
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TRANSPORTATION  OF  PUBLIC  FUNDS. 

When  the  Quartermaster's  Department  has  selected  the  means  of  transpor- 
tation of  army  funds  under  control  of  the  War  Department  and  has 
participated  in  the  agreement  as  to  the  rate  to  be  charged  therefor 
such  transportation  is  not  controlled  by  the  Treasury  Department  con- 
tract for  the  transportation  of  moneys,  etc.;  entered  into  pursuant  to 
the  act  of  July  7,  1884,  and  the  cost  thereof  should  be  charged  to  the 
appropriation  "Transportation  of  the  Army  and  its  supplies." 

Where  public  funds  are  shipped  from  the  United  States  Treasury,  United 
States  subtreasury,  or  designated  United  States  depository,  at  the 
instance  and  for  the  benefit  of  another  Department,  the  appropriations  of 
the  Treasury  Department  for  transportation  are  not  properly  chaigeable 
with  the  expense  thereof  and  such  expense  should  be  charged  to  the 
proper  appropriation  of  the  Department  requiring  the  transportation. 

{Decision  by  Comptroller  Tracewell,  August  18,  1908.) 

The  Auditor  for  the  War  Department  on  July  14,  1908, 
reported  to  this  oflSce  the  following  decision  for  approval, 
disapproval,  or  modification: 

*'In  the  examination  of  accounts  in  this  office,  the  question 
arises  as  to  whether  the  appropriation  *  Transportation  of  the 
army  and  its  supplies,  1908,'  is  chargeable  in  whole  or  only 
in  part  with  the  cost  of  transporting  funds  by  the  United 
States  Express  Company  from  the  United  States  Treasury, 
a  United  States  subtreasury,  or  a  designated  United  States 
depository  to  the  office  of  another  express  company  under 
the  contract  entered  into  between  the  Secretary  or  the  Treas- 
ury and  the  United  States  Express  Company  pursuant  to 
the  act  of  July  7,  1884  (23  Stat.,  204),  and  thence  by  the 
other  express  conipany  to  a  distant  city,  consigned  to  an 
army  disbursing  officer. 

**The  army  appropriation  act  of  March  2,  1907  (34  Stat., 
1170),  provides,  m  tne  appropriation  *  Transportation  of  the 
Army  and  its  supplies,  1908,'  for  the  'Transportation  of 
funds  of  the  Army. 

''The  sundry  civil  appropriation  act  of  July  7,  1884  (23 
Stat.,  204),  under  'Miscellaneous  objects  under  the  Treasury 
Department,'  provides,  among  other  things,  as  follows: 

*'*And  hereafter  whenever  it  is  practicable  contracts  for 
the  transportation  of  moneys,  bullion,  coin,  notes,  bonds, 
and  other  securities  of  the  l/nited  States,  and  paper  shall  be 
let  to  the  lowest  responsible  bidder  therefor  after  notice  to 
all  parties  having  means  of  transportation.' 

**  Pursuant  to  said  provision  of  law,  a  contract  was  entered 
into  between  the  Secretary  of  the  Treasury  and  the  president 
of  the  United  States  Express  Company,  which  took  effect 
March  31,  1889,  and,  with  certain  modifications  and  amend- 
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ments,  is  still  in  effect,  and  is  on  file  in  the  office  of  the 
Auditor  for  the  Treasury  Department. 

**The  terms  of  said  contract,  with  certain  modifications 
and  amendments,  are  in  print  as  Form  53  of  the  Division  of 
Public  Moneys,  Treasury  Department. 

**The  first  provision  of  the  contract  reads  as  follows: 

**' First.  The  United  States  hereby  agrees  to  employ  the 
said  company  as  its  exclusive  agent  for  the  transportation 
of  all  moneys  and  securities  belonging  to  the  United  States, 
and  to  give  to  it  as  such  a^ent  for  transportation  all  moneys 
and  securities  of  everv  kind  which  are  to  be  transported  from 
one  point  to  any  otner  within  the  territorial  limits  of  this 
contract.' 

*^The  Secretary  of  the  Treasury  issued  Treasury  Circular 
No.  26,  dated  March  12,  1889,  informing  all  collectors,  offi- 
cers, or  agents  of  the  Treasury  Department,  enga^d  either 
in  the  collection  or  transfer  of  the  revenue  of  the  United 
States,  that — 

^*  *A  contract  has  been  entered  into  to  take  effect  March  31, 
1889,  between  the  Government  and  the  United  States  Ex- 
press Conipany  for  the  transportation  over  all  the  lines  of 
the  said  Lliited  States  Express  Company,  and  through  said 
company  over  the  lines  of  other  companies  within  the  terri- 
torial limits  of  said  contract,  of  all  moneys  under  the  control 
of  the  Treasury  Department.' 

'*In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  the  appropriation  *  Trans- 
portation of  the  Army  and  its  supphes,  1908,'  is  not  charge- 
able with  the  cost  of  transporting  funds  by  the  United  States 
Express  Company  from  the  United  States  Treasury,  a  United 
States  subtreasury,  or  a  designated  United  States  deposi- 
tory to  the  office  of  another  express  company  for  reshipment 
under  the  Treasury  Department  contract  entered  into  pur- 
suant to  the  act  of  July  7,  1884,  such  funds  being  under  the 
control  of  the  Treasury  Department  and  the  Quartermaster's 
Department  of  the  Army  not  having  selected  the  means  of 
transportation  and  not  having  participated  in  the  agreement 
as  to  the  rate  or  rates  to  be  charged  therefpr. 

'*!  am  also  of  the  opinion,  and  so  decide,  that  the  trans- 
portation of  army  funds  under  the  control  of  the  War 
Department,  when  the  Quartermaster's  Department  has 
selected  the  means  of  transportation  and  participated  in  the 
agreement  as  to  the  rate  or  rates  to  be  charged,  is  not  con- 
trolled by  the  Treasury  Department  contract,  and  is  there- 
fore chargeable  to  the  appropriation  '  Transportation  of  the 
Army  and  its  supplies,  1908.' 

The  contract  referred  to  and  in  part  quoted,  supra,  has,  so 
far  as  I  have  been  able  to  ascertain,  been  always  regarded  as 
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a  contract  binding  in  its  provisions  on  the  Treasurj^  Depart- 
ment alone.  (See  decision  dated  Aug.  18,  1898,  of  the  Act- 
ing Solicitor  of  the  Treasuiy  on  this  subject.)  At  various 
times  other  Departments,  or  bureaus  thereof,  have  souglit  to 
be  included  in  its  beneficial  features  as  to  certain  special 
rates,  and  I  know  of  no  instance  where  the  said  express  com- 
pany has  given  any  other  Department  the  advantage  of  the 
rates  specified  in  the  contract  except  by  amicable  arrange- 
ment. The  language  of  the  first  paragraph  (quoted  above) 
of  the  contract  is  somewhat  misleading  when  read  alone,  for 
if  the  provisions  of  the  contract  were  binding  upon  all  other 
Executive  Departments  the  said  express  company  could  de- 
mand the  right  to  transport  between  all  points  in  the  territo- 
rial limits  of  the  contract,  subject  to  the  exceptions  thereof, 
"all  moneys  and  securities  of  every  kind''  of  those  Depart- 
ments. The  said  express  company,  so  far  as  I  am  informed, 
has  never  asserted  any  claim,  of  right  to  have  the  contract 
extended  to  other  Departments  than  the  one  contracted 
with. 

As  stated  in  the  Auditor's  decision  the  Amiy  appropriation 
act  of  March  2,  1907  (34  Stat.,  115S),  provides,  at  page  1170, 
under  the  head  ''Transportation  of  the  Army  and  its  Sup- 
plies,'' for  the  "Transportation  of  funds  of  the  Army." 
This  is  a  lump  sum  appropriation  for  transportation  of  everj' 
character  whatsoever,  and  I  am  of  the  opinion  that  if  Con- 
gress had  intended  to  limit  the  discretion  of  the  Secretary  of 
War  in  the  use  of  this  appropriation  it  would  have  done  so  by 
positive  provision  of  law  unless  it  understood  such  provision 
to  already  exist.  I  know  of  no  such  law.  The  language  of 
the  act  of  July  7,  1884  (23  Stat.,  204),  that  "hereafter  when- 
ever it  is  practicable  contracts  for  the  transportation  of 
moneys,  bullion,  coin  and  *  *  *  shall  be  let  to  the  lowest 
bidder"  is  not  mandatory.  It  leaves  a  discretion  in  the  con- 
tracting party  to  decide  when  it  may  be  practicable  to  make 
such  contracts,  and  in  the  absence  of  a  clearer  intent  in  Con- 
gress than  is  here  expressed,  I  see  no  reason  nor  authority  in 
any  one  Department  to  divest  another,  by  a  contract,  of  the 
control  of  that  other's  appropriations.  What  is  "practi- 
cable" for  one  Department  may  not  be  so  for  another,  and 
what  was  expedient  in  1889,  when  this  contract  was  made 
by  the  Treasurj'  Department  may  not  now  be  expedient,  nor 
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for  the  best  interests  of  the  other  Departments.     The  last 
paragraph  of  the  Auditor's  decision  is  approved. 

As  I  understand  it,  the  practice  of  the  express  companies  is 
to  transport,  free  of  chaise,  from  the  oflSce  of  the  shipper  to 
the  office  of  the  company,  for  forwarding,  moneys,  provided 
that  the  shipper,  or  his  representative,  accompanies  the  ship- 
ment to  the  express  company's  office  for  his  receipt.  The 
United  States  Express  Company,  under  its  contract,  receives 
moneys,  etc.,  for  shipment  at  the  Treasury,  the  various  sub- 
treasuries  and  designated  depositories,  without  this  require- 
ment. The  voucher  transmitted  by  the  Auditor  for  considera- 
tion in  connection  with  this  subject ^shows  payment  by  the 
War  Department  to  the  United  States  Express  Company  fpr 
transportation  of  currency  from  the  United  States  sub- 
treasury  at  New  York  City  to  the  office  of  the  Adams  Ex- 
press Company,  for  shipment  to  a  point  in  the  territory  of  the 
latter  company  not  reached  by  the  former.  In  this  connec- 
tion, in  reply  to  a  call  by  the  Auditor  upon  the  War  Depart- 
ment for  a  copy  of  the  contract  under  which  such  shipments 
are  made,  the  said  Department  has,  under  date  of  June  25, 
1908,  made  the  following  explanation  of  the  way  in  which 
this  and  similar  shipments  are  made: 

*' Respectfully  returned,  by  direction  of  the  Quartermaster- 
General,  to  the  Auditor  for  the  War  Department,  with 
remark  that  this  office  has  no  contract  or  other  authority  for 
recognizing  the  United  States  Express  Company  as  the  exclu- 
sive agent  of  the  Quartermaster's  Department  for  the  trans- 
portation of  Quartermaster's  Department  funds.  It  is 
understood  that  the  Treasury  Department  recognizes  the 
United  States  Express  Company  as  its  fiscal  agent  for  the 
transportation  of  Government  monej  within  the  city  of 
Washington,  and  in  the  case  of  requisitions  for  Quartermas- 
ter's funds  on  the  Treasury  involving  the  shipment  of  cur- 
rency, the  shipments  are  as  a  rule  turned  over  by  the  Treas- 
ury Department  to  the  agent  of  the  United  States  Express 
Company  at  the  Treasury  for  transportation  to  the  cfcsig- 
nated  points;  the  Quartermaster's  Department  is  then 
advised  of  the  shipment,  and,  if  necessary,  Quartermaster's 
Department  bill  of  lading  issued  to  cover  same. 

''I.  W.  LITTELL, 
''Deputy  Quartermaster-General,  U.  S.  Army." 

It  appears  the  Adams  Express  Company  will  not  accept  at 
said  subtreasury  such  shipments  without  a  representative  of 
the  shipper  accompanies  the  shipment  to  its  office  for  a 
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receipt.  It  would  be  unfair  to  expect  the  Treasury  Depart- 
ment to  send  a  representative  with  each  requisition  where  the 
same  is  not  paid  over  the  counter  and,  as  in  this  case,  where 
funds  are  shipped  at  the  instance  and  for  the  benefit  of  an- 
other Department,  the  appropriations  of  the  Treasury  for 
transportation  are  not  properly  chargeable  with  the  expense 
of  the  shipment.  In  such  a  case  the  expense  of  the  ship- 
ment must  be  borne  by  the  Department  requiring  the  trans- 
portation and  which  is  presumably  benefited  thereby. 
As  modified,  the  decision  of  the  Auditor  is  approved. 


TRANSFER  OF  REMAINS  OF  OFFICER  OF  MARINE 
CORPS  FROM  ONE  CEMETERY  TO  ANOTHER  IN 
PHILIPPINE  ISI^NDS. 

The  appropriation  for  '* Transportation  of  remains^"  contained  in  the  act 
of  May  13,  1908,  making  appropriation  for  the  support  of  the  Navy,  is 
not  available  to  pay  the  expense  of  transferring  the  remains  of  an  officer 
of  the  Marine  Corps  from  one  cemetery  to  another  in  the  Philippine 
Islands  not  at  his  former  home. 

{Comptroller  TraceweU  to  the  Secretary  of  the  Navy,  August  18, 

1908.) 

I  have  received  your  request  of  the  11th  instant  for  deci- 
sion of  a  question  which  you  state  as  follows: 

*'0n  May  29,  1902,  Second  Lieut.  Olaf  H.  Rask,  U.  S. 
Marine  Corps,  died  of  the  cholera  and  was  buried  at  Bacoor, 
Cavite  Province,  P.  I.  The  master  of  the  Cavite  Ix)dge,  350, 
F.  and  A.  M.,  now  requests  that  the  remains  be  removed  and 
reinterred  in  the  naval  cemetery  at  Canacao,  Cavite,  P.  I. 

"The  Bureau  of  Medicine  and  Surgery  reports  that  'it  is 
considered  a  wise  policy  to  gather  the  remains  of  naval  dead, 
so  far  as  is  practicable,  into  naval  cemeteries,  as  when  scat- 
tered in  otner  cemeteries  they  are  a  source  of  continual 
expense.' 

**  Lieutenant  Rask's  widow,  who  is  now  a  sister  in  St. 
Mary's  Convent,  Kenosha,  Wis.,  is  willing  that  the  proposed 
transfer  of  the  remains  of  her  husband  be  made. 

''In  view  of  the  foregoing,  your  decision  is  respectfully 
requested  as  to  whether  the  appropriation,  authorized  in 
the  naval  act^  approved  May  13,  1908,  for  the  'Transporta- 
tion of  remams:  To  enable  the  Secretary  of  the  Navy,  in 
his  discretion,  to  cause  to  be  transferred  to  their  homes  the 
remains  of  officers  and  enlisted  men  of  the  Navy  and  Marine 
Corps  who  die  or  are  killed  in  action  ashore  or  afloat,'  is 
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available  for  the  purpose  of  removing  the  remains  of  Second 
Lieut.  Olaf  H.  Rask,  U.  S.  Marine  Corps,  from  Bacoor  to  the 
naval  cemetery,  Canacao,  P.  I.'' 

The  appropriation  you  refer  to  in  the  act  of  May  13,  1908 
(35  Stat.,  145),  is  under  ''Bureau  of  Medicine  and  Surgery,'* 
and  is  as  follows:  , 

*' Transport ATiON  of  remains. — To  enable  the  Secretary 
of  the  Navy,  in  his  discretion,  to  cause  to  be  transferred  to 
their  homes  the  remains  of  officers  and  enlisted  men  of  the 
Navv  and  Marine  Corps  who  die  or  are  killed  in  action  ashore 
or  anoat,  and  also  to  enable  the  Secretary  of  the  Navy,  in  his 
discretion,  to  cause  to  be  transported  to  their  homes  the 
remains  of  civilian  enaployees  who  die  outside  of  the  conti- 
nental limits  of  the  United  States,  ten  thousand  dollars: 
Provided,  That  the  sum  herein  appropriated  shall  be  avail- 
able for  payment  for  transportation  of  the  remains  of  officers 
and  men  who  have  died  while  on  dutv  at  any  time  since 
April  twenty-first,  eighteen  hundred  and  ninety-eight." 

I  understand  that  Cavite  was  not  the  home  of  the  late 
Lieutenant  Rask.  The  question  is,  therefore,  whether  this 
appropriation  is  general  in  its  application  and  may  be  used 
to  transfer  remains  of  officers  and  enlisted  men  from  one 
cemetery  to  any  other  or  only  to  the  homes  of  the  deceased. 
In  other  words,  is  the  expression  "to  their  homes"  to  be 
given  its  plain  and  usual  signification  or  not? 

This  appropriation  was  first  made  under  **  Contingent, 
Navy,"  in  the  act  of  June  7, 1900  (31  Stat.,  685),  and  applied 
only  to  those  who  died  abroad.  An  unexpended  balance 
was  made  available  for  the  same  purpose  under  ''Contin- 
gent, Navy,"  in  the  act  of  July  1,  1902  (32  Stat.,  662). 

By  the  act  of  April  27,  1904  (33  Stat.,  324),  the  appro- 
priation was  made  under  *' Bureau  of  Medicine  and  Surgery" 
and  is  found  under  the  appropriations  for  that  Bureau  in  all 
subsequent  naval  appropriation  acts.  In  all  of  the  acts  the 
transfers  have  been  authorized  only  to  the  homes  of  the 
deceased.  Similar  appropriations  have  been  made  for  the 
Army,  and  in  all  cases  they  were  either  for  "bringing  home 
the  remains"  or  for  transportation  *Ho  their  homes,"  etc. 
(Act  of  May  27,  1908,  35  Stat.,  362.) 

By  the  act  of  March  3,  1899  (30  Stat.,  1225),  it  was  pro- 
vided that  where  an  officer  or  an  enlisted  man  in  either  the 
Army,  Navy,  or  Marine  Corps  had  died  while  on  duty  "away 
from  his  home"  since  January  1,  1898,  and  the  remains  had 
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*'been  taken  home"  and  buried  at  the  expense  of  the  family 
or  friends  of  the  deceased,  the  cost  of  the  transportation  and 
burial  should  be  repaid  at  the  expense  of  the  United  States. 
Appropriations  have  also  been  made  for  many  years  for  de- 
fraying the  expense  of  transporting  "to  their  former  homes" 
the  remains  of  diplomatic  and  consular  officers  who  die 
abroad  or  in  transit  (35  Stat.,  175). 

The  use  of  the  words  quoted  from  the  several  statutes 
indicate  the  purpose  of  Congress  to  authorize  the  transpor- 
tation of  the  remains  to  the  former  homes,  and  this  is  in 
keeping  with  the  established  policy  as  to  the  living  in  the 
military  and  naval  establishments,  who  are  returned  to  their 
homes  at  public  expense  when  discharged  from  the  service. 
The  terms  of  the  appropriation  are  so  plain  that  it  is  hardly 
necessary  to  seek  outside  aid  in  their  interpretation.  In 
this  case  the  officer  died  abroad  and  doubtless  was  buried  at 
public  expense,  and  it  is  now  desired  to  transfer  his  remains 
to  another  place  also  abroad  and  not  his  former  home. 

I  am  of  opinion  that  the  appropriation  in  question  is  not 
available  for  such  purpose. 


REENLISTMENT  GRATUITY  OF  ENLISTED  MAN  OF 
MARINE  CORPS  DISCHARGED  SUBSEQUENT  TO 
MAY  11,  1908,  WHO  REENT.ISTS  IN  THE  ARMY. 

Where  an  enlisted  man  of  the  Marine  Corps  was  honorably  discharged  at  the 
expiration  of  his  first  enlistment  of  four  years  subsequent  to  May  11, 
1908,  and  enlisted  in  the  Army  within  three  months  therefrom,  he  is 
entitled,  under  the  act  of  May  11,  1908,  to  receive  the  three  months* 
reenlistment  gratuity  provided  by  said  act,  including,  in  the  computa- 
tion thereof,  continuou»«ervice  pay  as  of  his  second  enlistment  and  the 
20  per  cent  increase  pay  for  foreign  service  that  he  was  receiving  at  the 
date  of  his  discharge. 

{CcmptroUer  TraceweU  to  the  Secretary  of  War^  August  21^ 

1908.) 

By  your  reference  of  the  13th  instant  with  request  for  a 
decision  of  the  question  presented,  I  have  received  a  com- 
munication from  Capt.  R.  E.  Frith,  paymaster,  U.  S.  Army, 
as  follows: 

"I  have  the  honor  to  state  that  I  have  for  payment  the  roll 
of  Company  G,  Second  Battalion  of  Engineers,  on  the  mus- 
ter of  July  31,  1908. 
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'*0n  this  roll  appears  the  name  of  William  J.  Snyder,  sec- 
ond-class private,  who  enlisted  in  the  company  May  23, 1908. 
Opposite  nis  name  appears  the  remark  Due  soldier  three 
months'  pay  under  act  of  May  11,  1908  (Public,  No.  112). 
Discharged  from  U.  S.  Marine  Corps  as  privisite,  M^  12, 1908. 
Reenlisted  May  23,  1908,  First  reenlistment.'  The  soldier 
was  discharged  at  Camp  Columbia,  Cuba^  May  12,1908,  at  the 
expiration  of  his  first  term,  four  years,  m  the  Marine  Corps. 

*  Since  he  was  at  date  of  discharjge  serving  in  his  fourth 
year,  he  was,  on  and  after  May  11,  in  his  second  enlistment 
under  act  of  May  11  j  1908.  lie  was  therefore  drawing  $18 
per  month,  which,  with  20  per  cent  for  foreign  service,  made 
nis  pay  at  date  of  discharge,  $21.60. 

''1  respectfully  request  decision  under  act  of  July  31,  1894, 
whether  I  am  authorized  to  pay  this  soldier  the  bonus  of 
three  months'  pay  provided  by  the  act  of  May  11, 1908." 

The  act  of  May  11, 1908  (35  Stat.,  110),  provides: 

^'That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  an  enlistment  period  who  reenlists  within  three 
months  thereafter  shall  be  entitled  to  continuous-service  pay 
as  herein  provided,  which  shall  be  in  addition  to  the  imtial 
pay  proviaed  for  in  this  act  and  shall  be  as  follows,  namely: 
*  *  *  Provided f  That  hereafter  any  soldier  honorably  dis- 
charged at  the  termination  of  his  m-st  or  any  succeeding 
enlistment  period  who  reenlists  after  the  expiration  of  three 
months  shall  be  regarded  as  in  his  second  enlistment;  that  an 
enlistment  shall  not  be  regarded  as  complete  until  the  soldier 
shall  have  made  good  any  time  lost  during  an  enlistment 
period  by  unauthorized  absences  exceeding  one  day,  but  any 
soldier  who  receives  an  honorable  discharge  for  the  conven- 
ience of  the  Government  after  having  served  more  than  half 
of  his  enlistment  shall  be  considered  as  having  served  an 
enlistment  period  within  the  meaning  of  this  act;  that  the 
present  enlistment  period  of  men  now  in  service  shall  be 
determined  by  the  number  of  years  continuous  service  they 
have  had  at  the  date  of  approval  of  this  act,  under  existing 
laws^  counting  three  years  to  an  enlistment,  and  the  former 
service  entitlmg  an  enlisted  man  to  reenlisted  pay  under 
existing  laws  shall  be  counted  as  one  enlistment  period:  And 
providm  further  J  That  hereafter  any  private  soldier,  musician, 
or  trumpeter  honorably  discharged  at  the  termination  of  his 
first  enlistment  period  who  reemists  within  three  months  of 
the  date  of  said  discharge  shall,  upon  such  reenlistment, 
receive  an  amount  equal  to  three  months'  pay  at  the  rate  he 
was  receiving  at  the  time  of  his  discharge." 

The  diflSculty  in  this  case  arises  in  construing  the  act  of 
May  11, 1908,  so  as  to  make  it  effective  for  continuous-service 
pay  for  members  of  the  Marine  Corps  whose  term  of  service  is 
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four  years  instead  of  three,  as  is  that  of  the  Army.  But  the 
section  of  the  law  providing  for  this  continuous-service  pay 
for  either  enlisted  men  of  the  Army  or  the  Marine  Corps  is  for 
an  entirely  different  purpose  than  the  so-called  proviso,  which 
is  not  a  proviso  at  all,  providing  for  a  practical  bounty  of  three 
months'  pay  to  private  soldiers,  musicians,  and  trumpeters 
who  reenlist  within  three  months  from  date  of  discharge  at 
the  termination  of  the  first  enlistment. 

The  marine  in  question  comes  within  both  the  spirit  and 
letter  of  the  proviso  giving  the  three  months'  pay  if  the 
marine  service  is  included  in  this  law.  The  provision  is  a 
beneficial  one  and  should  be  liberally  construed.  Private 
Snyder  was  discharged  from  his  first  term  of  enlistment  after 
the  act  of  May  11,  1908,  and  reenlisted  within  three  months. 
There  can  be  no  question  about  this  discharge  being  from  his 
first  enlistment.  He  was  entitled  to  continuous-service  pay 
under  my  recent  decision  and  was  serving,  for  the  purposes  of 
such  continuous-service  pay,  in  his  second  enlistment  period 
from  and  after  May  11,  1908;  but  if  entitled  to  the  three 
months'  pay,  he  is  entitled  to  it  at  the  rate  he  was  receiving 
when  discharged.  The  law  is  specific  and  certain  as  to  this 
matter  and  leaves  no  room  for  construction. 

You  say  he  was  entitled  on  date  of  discharge  to  receive  pay 
at  the  rate  of  $21.60  per  month,  and  such  being  the  case,  I  am 
of  opinion  that  he  is  entitled  to  receive  the  three  months' 
pay  for  reenlistment  at  such  rate. 


PAYMENT  FOR  MEALS  FURNISHED  APPLICANT  FOR 
ENLISTMENT  IN  THE  NA^^. 

The  naval  appropriatioa  ''Recruiting,  Bureau  of  Navigation/'  is  available 
for  payment  of  hotel  keepers  for  meals  furnished  on  navy  meal  tickets 
to  applicants  for  enlistment  in  the  Navy,  who  had  been  provisionally 
accepted  by  the  recruiting  officer  and  were  en  route  to  appear  before  the 
proper  medical  officer  for  final  examination  as  a  part  of  the  expense  of 
''obtaining  men  and  apprentice  seamen''  within  the  meaning  of  said 
appropriation. 

{Comptroller  TrdceweU  to  the  Secretary  of  the  Navy,  August  25, 

1908,) 

I  have  received  your  conunimication  of  the  17th  instant 
requesting  my  decision  of  the  question  whether  the  appro- 
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priation  "Recruiting,  Bureau  of  Navigation,  1909,"  is  appli- 
cable to  pay  the  claim  of  hotel  keepers  for  meals  furnished 
to  applicants  for  enlistment  who  had  been  provisionally 
accepted  by  the  recruiting  officer  and  were  en  route  to  appear 
before  the  proper  medical  officer  for  final  examination.  These 
applicants  had  been  furnished  with  navy  meal  tickets  by  the 
recruiting  officer  and  were  given  the  meals  by  the  hotel  keeper 
on  the  faith  of  said  tickets. 
The  act  of  May  13,  1908  (35  Stat.,  130),  provides: 

"RECRurriNQ. — Expenses  of  recruiting  for  the  naval  serv- 
ice; rent  of  rendezvous  and  expenses  of  maintaining  the 
same;  advertising  for  and  obtaining  men  and  apprentice 
seamen;  actual  and  necessary  expenses  in  lieu  of  mileage  to 
officers  on  duty  with  traveling  recruiting  parties,  one  Hun- 
dred and  thirty  thousand  dollars:  Provickd,  That  no  part  of 
this  appropriation  shall  be  expended  in  recruiting  seamen, 
ordinarv  seamen,  or  apprentice  seamen,  unless  a  certificate 
of  birtn  or  written  evidence  other  than  his  own  state- 
ment or  statement  of  another  based  thereon,  satisfactory  to 
the  recruiting  officer  showing  the  applicant  to  be  of  age 
required  by  naval  regulations,  shall  oe  presented  with  the 
application  for  enlistment." 

The  proviso  to  this  act  indicates  that  certain  expenses 
may  be,  and  A^dll  be,  incurred  after  the  application  to  enlist 
is  made  and  before  enlistment  takes  place.  None  of  these 
preliminary  expenses  are,  however,  to  be  incurred  until  after 
proof  of  age  has  been  made  by  the  applicant  as  provided  for 
therein.  After  such  proof  it  is  clear  that  such  expenses  may 
be  incurred. 

A  part  of  the  expenses  contemplated  is  that  of  maintaining 
the  applicant  until  he  shall  have  been  finally  examined  and 
received  or  rejected. 

This  appropriation  has  been  held,  and  I  think  correctly 
held,  to  be  applicable  for  the  expenses  of  subsisting  appli- 
cants at  the  rendezvous  from  the  time  they  are  provisionally 
accepted  until  they  are  finally  examined.  (7  Comp.  Dec, 
408,  411,  and  decision  of  August  30,  1904,  30  MS.  Comp. 
Dec,  676.) 

The  Chief  of  the  Bureau  of  Navigation  states  that — 

"The  Comptroller  of  the  Treasury  decided  August  30, 
1904,  that  lodging  and  suhsistence  of  accepted  applicants 
awaiting  the  administering  of  the  oath  is  a  proper  charge 
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against '  Recruiting,  navigation/  A  decision  has  never  been 
requested  as  to  the  cost  of  transportation  of  apphcants  who 
have  passed  a  preUminary  examination  at  a  suostation  and 
are  sent  to  the  main  oflSce  to  be  sworn  in;  but  the  bureau  has 
authorized  this  procedure  at  many  recruiting  stations  for 
several  years  past,  where  it  was  in  the  interests  of  economy 
to  send  the  man  in  to  the  central  office  immediately,  rather 
than  incur  expense  of  subsisting  and  lodging  him  and  of 
sending  the  recruiting 'and  medical  officers  to  the  sub- 
station." ^        '••  ' 

I  am  of  the  opinion  that  thik  practice  is  authorized  and 
that  the  expenses  incurred  thereunder  are  a  part  of  the 
expenses  of  "obtaining  men  and  apprentice  seamen''  within 
the  meaning  of  the  appropriation  "Recruiting,  Bureau  of 
Navigation. ' ' 

You  are  therefore  authorized  to  pay  the  claiiir  ijTptherwise 
correct.  ; ."--'; 

••* 

APPROPRIATION  AVAILABLE  FOR  HAULING  AND 
REMOVING  ASHES  FOR  POST-OFFICE  DEPART- 
MENT. 

When  the  discretion  that  is  vested  in  the  head  of  a  Department  to  determine 
whether  or  not  a  particular  expense  is  necessary,  appropriate,  or  inci- 
dent to  the  object  for  which  an  appropriation  is  made  has  been  exer- 
cised by  such  officer  and  accepted  by  the  accounting  officers  the  con- 
tinued use  of  the  appropriation  should  be  consistent  therewith. 

The  appropriation  "Miscellaneous  items,  etc.,  Post-Office  Department,"  is 
available  to  pay  for  hauling  and  removing  ashes,  and  said  appropriation 
having  heretofore  been  charged  with  such  expenditures,  the  appropria- 
tion '*  For  fuel  and  repairs  to  heating,  lighting  and  power  plant,  includ- 
ing repairs  to  elevators, "  should  not  now  be  used  therefor. 

{Comptroller  Tracewell  to    W,   M.    Mooneij,  disbursing  clerk, 
Post-Office  Department,  August  26,  1908.) 

I  am  in  receipt  of  your  communication  dated  August  25, 
1908,  in  which  you  request  my  decision  of  a  question  pre- 
sented therein  as  follows: 

**I  have  before  me  for  payment  a  voucher  drawn  in  favor 
of  M.  R.  Ready,  contractor,  ror  S52.94  in  payment  for  hauling 
and  removing  ashes  during  the  month  of  July,  1908.  The 
voucher  is  made  up  and  the  amount  charged  against  the 
appropriation  *For  fuel  and  repairs  to  heating,  lighting,  and 
power  plant,  including  repairs  to  elevators,'  under  *  Contingent 
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expenses,  Post-Office  Department/  Heretofore  this  expense 
has  been  charged  to  the  appropriation  *For  miscellaneous 
items,  including  the  exchange  of  typewriters  and  adding  ma- 
chines, etc' 

''For  immediate  and  future  ^idance,  it  is  respectfully 
requested  that  this  office  be  advised  to  which  appropriation 
the  item  is  properly  chargeable.  As  the  contractor  is  in 
need  of  the  amount  for  this  service, 'ari^  to  enable  me  to  make 
early  payment  thereof,  an  in^metiiate  reply  will  be  greatly 
appreciated. ''  .-.  V.  V 

In  the  absence  of  the  youchfr,  which  was  not  submitted  for 
my  information  in  .cojiijeotion  with  the  question,  I  assume 
that  the  expenseg  are^.properly  chargeable  to  the  appropria- 
tion made  for'jEbe  fiscal  year  ending  June  30, 1909. 

The  act/'^L^Jfib^^  May  23,  1908  (35  Stat.,  234)  under  the 
captjon*»lTdntingent  expenses,  Post-Office  Department " 
copiaiife  the  items  of  appropriation  quoted,  supra. 
'•Neither  of  the  above  appropriations  makes  specific  pro- 
vision for  the  performance  of  the  kind  of  work  the  voucher 
purports  to  cover;  and,  so  far  as  I  have  made  research,  there 
is  apparently  no  specific  item  contained  in  the  contingent 
appropriations  for  the  current  fiscal  year  covering  this  par- 
ticular class  of  expenditures.  Is  the  expenditure  then  of 
such  character  that  authority  is  conferred  by  implication 
therefor  as  being  neciessarily  incident  to  the  first  of  the  above 
items  of  appropriations  for  '*fuel,  repairs,  etc?''  I  think  it 
might  be  so  considered,  provided  the  latter  appropriation  is, 
in  the  discretion  of  the  Department,  not  more  specifically 
applicable  thereto. 

I  have  held  that  the  question  whether  a  particular  expense 
is  necessary  or  appropriate  or  incident  to  the  object  for 
which  an  appropriation  is  made  is  ordinarily  one  which  is 
within  the  discretion  of  the  head  of  the  Department  having 
control  thereof,  and  that  the  exercise  of  such  discretion, 
when  not  prohibited  by  other  laws,  is,  generally  speaking, 
conclusive  upon  the  accounting  officers.  (11  Comp.  Dec, 
412,415.) 

When  such  discretion  has  been  exercised  by  the  adminis- 
trative office,  and  accepted  by  the  accounting  officers,  the 
continued  use  of  the  appropriation  affected  should  be  con- 
sistent with  the  former  use  in  the  absence  of  a  change  in  the 
appropriation  acts  by  Congress. 


Digitized  by  VjOOQIC 


ADDITIONAL  COST  OF   INSPECTION.  108 

The  items  of  appropriation  hereinbefore  quoted  for  the 
fiscal  year  1909  appear  in  exactly  the  same  language  as  that 
made  for  the  fiscal  year  1908.  If  the  expenditure  for  hauling 
ashes  was  properly  chargeable  to  ** Miscellaneous  items,  etc/* 
during  the  last  fiscal  year,  it  is  certainly  chargeable  to  the  same 
appropriation  for  the  current  fiscal  year. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  you  are 
not  authorized  to  pay  the  voucher  in  question  from  the 
appropriation  '*For  fuel  and  repairs  to  heating,  lighting,  and 
power  plant,  including  repairs  to  elevators." 


''ADDITIONAL  COST  OF  INSPECTION"  RESULTING 
FROM  DELAY  IN  DELIVERY  OF  SLT>PLIES. 

Where  a  contaractor  delayed  in  making  delivery  of  articles  beyond  a  speci- 
fied time  and  during  the  period  of  dels^^  the  Government  inspectors  who 
made  the  inspection  were  also  engaged  in  inspecting  under  other  con- 
tracts of  said  contractor,  not  delinquent,  and  were  not  required  by 
reason  of  the  inspection  of  the  delayed  deliveries  to  be  kept  inspecting 
under  the  other  contracts  longer  than  if  no  delay  had  occurred,  and  the 
expense  of  such  inspection  was  no  greater  than  if  no  delay  had  occurred, 
the  cost  of  the  inspection  of  the  delayed  deliveries  during  the  delay 
period  was  not  **  additional  cost  of  inspection  "  resulting  from  the  delay 
within  the  meaning  of  a  provision  in  the  contract  that  '^  any  additional 
cost  of  inspection"  resulting  from  delay  in  delivery  of  the  articles 
called  for  beyond  a  specified  time  should  be  deducted  from  the  con- 
tract price,  and  deduction  thereof  is  not  authorized. 

(Decision  hy  Comptroller  TraceweU  August  27,  1908,) 

Ellis  A.  Gimbel  appealed  June  26,  1908,  from  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  dated 
June  8,  1908,  wherein  the  Auditor  disallowed  his  claim  for 
payment  of  amounts  deducted  as  additional  cost  of  inspec- 
tion on  account  of  delay  in  completing  contracts  dated  re- 
spectively August  11,  1906,  and  May  7,  1907. 

By  contract  dated  August  11,  1906,  Ellis  A.  Gimbel  agreed 
to  furnish  and  deliver  at  Philadelphia,  Depot  of  the  Quarter- 
master's Department,  300,000  pairs  stockings  on  or  before 
June  29,  1907;  5,000  iron  bedsteads  at  a  rate  of  delivery 
which  would  be  completed  by  November  17,  1906;  and  5,000 
cots  at  a  rate  of  delivery  which  would  be  completed  by  De- 
cember 15, 1906.     The  quantity  of  each  article  contracted  for 
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was  subject  to  increase  of  from  20  per  cent  to  50  per  cent,  and 
this  right  the  Government  exercised  by  a  50  per  cent  increase 
of  each  article,  making  the  date  for  completion  of  delivery  re- 
spectively November  30,  1907,  December  22,  1906,  and  Feb- 
ruary 2,  1907.  Under  the  contract  the  articles  were  subject 
to  inspection,  and  paragraph  5  of  the  contract  stipulated 
that — 

"In  event  of  delay  by  contractor  in  making  delivery  any 
additional  cost  of  inspection,  or  other  loss  or  damage,  result- 
ing from  such  delay  will  be  charged  against  him." 

.  The  contractor  being  unable  to  complete  delivery  of  the 
stockings  by  the  time  stipulated,  it  was  agreed  by  supple- 
mental agreement,  dated  November  30,  1907,  that — 

"The  time  limit  thereof  shall  be  extended  to  December  31, 
1907,  provided  that  any  additional  cost  of  inspection  or 
other  loss  or  damage  incurred  by  the  United  States  because 
of  the  failure  of  the  contractor  to  make  deliveries  as  con- 
tracted for  shall  be  charged  to  said  contractor  or  his  sureties 
and  may  be  deducted  from  any  money  due  or  that  may  be- 
come due  under  said  contract,  and  that  all  other  terms  and 
conditions  of  said  contract  snail  remain  in  full  force  and 
effect." 

This  supplemental  agreement  extended  the  time  for  deliv- 
ery of  the  stockings  to  December  31,  1907,  but  delivery  was 
not  completed  until  February  24,  1908.  The  delivery  of  the 
bedsteads  and  cots  also  was  delayed  beyond  the  contract 
time,  deUvery  being  completed  respectively  by  September  17, 
1907,  and  November  14,  1907;  but  no  supplemental  agree- 
ment appears  to  have  been  made  extending  the  time  for  de- 
livery of  these  items,  the  contractor  merely  being  permitted 
to  go  on  and  complete  delivery  beyond  the  contract  time. 

In  the  voucher  making  final  payment  to  the  contractor 
there  was  deducted  the  sum  of  $695.49  as  expenses  incurred 
by  delayed  deliveries,  itemized  as  follows: 

Days. 

July  2  to  August  15,  1907,  inclufiive 45 

August  16  to  26,  1907,  inclusive,  two-thirds  of  11  days 7  J 

August  27  to  September  6,  1907,  inclusive,  one-half  of  11  days 5l 

September  7  to  23, 1907,  inclusive,  one-third  of  17  days 5| 

September  24  to  November  14, 1907,  inclusive,  52  days  less  3  days,  49 

days;  one-fourth  of  49  days 12i 

November  30,  1907,  to  January  10,  1908,  inclusive 42 

January  11  to  February  17,  1908,  inclusive,  one-third  of  38  days ....  12| 

Total 130^ 
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130^2  days,  at  $125  per  month $543. 40 

Albert  Berry,  inspector,  expenses: 

Voucher  1&-B,  August,  1907,  fiscal  year  1908..  $4.54 
Voucher  43-B,   September,    1907,    fiscal  year 

1908  5  50 

Voucher  59-B,  October,  1907,  fiscal  year  1908 . .      4. 70 
Voucher  106-B,  November,  1907,  fiscal  year 
1908 3.64 

One-third  of 18.38    $6.13 

E.  E.  Badger,  inspector,  expenses: 

Voucher  29-B,  December,  1907,  fiscal  year  1908.  11. 44 

Voucher  21-B,  January,  1908,  fiscal  year  1908. .  46. 88 

One-third  of 58.32    19.44 

J.  R.  Jones,  inspector,  expenses: 

Voucher  18~B,  December,  1907,  fiscal  year  1908.  45. 38 
Voucher  16-B,  January,  1908,  fiscal  year  1908. .  46. 88 
Voucher  21-B,  February,  1908,  fiscal  year  1908, 

11  days  and  one-third  of  21  days 25. 63 

March,  1908,  fiscal  year  1908,  one-third  of  17 

days 8.63 

All  of 126.52  126.52 

Total 152. 09 

Grand  total 695. 49 

With  respect  to  the  contract  of  May  7,  1907,  the  facts  are 
briefly  that  Mr.  Gimbel  agreed  to  furnish  100,000  pairs  stock- 
ings to  the  Quartermaster's  Department  on  or  before  Novem- 
ber 1,  1907.  Under  the  terms  of  the  contract  the  quantity 
was  increased  50  per  cent,  and  delivery  should  have  been 
completed  by  January  1,  1908,  but  was  not  completed  until 
March  25,  1908.  The  contract  provided  for  inspection  of  the 
articles,  and  by  paragraph  5  stipulated: 

'*In  event  of  delay  by  contractor  in  making  deliveries,  any 
additional  cost  of  inspection,  or  other  loss  or  damage,  result- 
ing from  such  delay  will  be  charged  against  him." 

In  the  voucher  making  final  payment  under  this  contract 
there  was  deducted  the  sum  of  $122.17  as  expenses  incurred 
by  delayed  deliveries,  itemized  as  follows: 

Inspector's  salary: 

From  January  2  to  January  28,  1908,  inclusive,  27  days,  one- 
third  of  27  days,  at  $125  per  month $37. 50 

From  January  29  to  February  29,  1908,  inclusive,  1  month  and 
2  days,  one-half  of  1  montn  and  2  days,  at  $125  per  month . .     66. 67 

104.17 


Digitized  by 


Google 


106  DECISIONS  OF  THE   COMPTROLLER. 

Expenses: 

Transportation  from  January  2  to  January  28,  1908,  inclusive, 

23  trips,  at  36  cents  per  trip |8. 28 

Transportation  from  January  29  to  February  29, 1908,  inclusive, 

27  tripe,  at  36  cents  per  trip 9. 72 

18.00 

Salary 104. 17 

Expenses 18. 00 

122. 17 
The  contractor  claims  that  the  deductions  for  delayed 
deliveries  under  the  two  contracts  in  question  should  be 
remitted,  as  no  expenses  could  have  been  incurred  by  the 
United  States  by  the  delay,  for  the  reason  that  the  inspectors 
who  made  the  inspection  were  also  employed  in  inspections 
under  other  contracts  he  had,  which  were  not  delinquent, 
and  the  inspectors  had  to  he  maintained  at  the  mill  through- 
out the  latter  contracts.  The  Auditor  disallowed  the  claim 
for  the  reason  that  the  deductions  were  proper  under  the 
contracts.  The  depot  quartermaster  at  Philadelphia  reports 
that  the  amount  of  the  deductions  is  based  on  his  estimate 
of  the  time  the  inspector  was  engaged  in  inspecting  articles 
after  the  date  they  should  have  been  delivered,  also  a  pro- 
portionate part  of  the  inspector's  expenses  during  same 
period ;  and  further  reports  that — 

**In  the  case  within  referred  to  the  Government  did  not 
incur  any  additional  expense  on  account  of  the  delay,  because 
the  inspectors  who  made  the  inspections  at  the  factories 
were  also  employed  in  the  inspection  of  articles  under  other 
contracts  which  were  not  delmquent,  and  they  would  have 
been  kept  at  the  factories  on  account  of  these  latter  con- 
tracts in  any  event — nor  was  it  practicable  to  assign  the 
inspectors  to  other  duty  had  it  not  been  for  the  delayed 
deliveries.  In  other  words,  the  Department  would  have 
maintained  the  inspectors  just  as  it  did  if  there  had  been  no 
delays  and  the  time  devoted  to  the  inspection  of  articles 
under  this  delayed  contract  did  not  interfere  with  the  proper 
inspection  of  articles  under  contracts  which  were  not  delin- 
quent." 

Under  paragraph  5  in  both  contracts,  the  contractor 
assumed  the  additional  cost  of  inspection  resulting  from 
delay  in  deliveries,  but  from  the  facts  as  they  appear  in  the 
case  there  was  no  additional  expense  by  reason  of  the  delay. 
It  is  asserted  as  a  fact  and  so  reported  by  the  depot  quarter- 
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master,  that  during  the  time  sought  to  be  charged  against 
the  contractor,  the  inspector  was  also  engaged  in  inspecting 
under  other  contracts  of  claimant,  not  delinquent;  and  that 
the  Department  would  have  maintained  the  inspector  just 
as  it  did  if  there  had  been  no  delay.  The  cost  of  inspection 
on  the  nondelinquent  contracts  is  properly  borne  by  the 
Government  in  the  absence  of  a  provision  to  the  contrary, 
and  it  is  not  entitled  to  reduce  that  cost  merely  because 
inspection  of  delayed  contracts  was  made  at  the  same  time ; 
unless  the  inspection  of  delayed  contracts  required  keeping 
the  inspector  a  longer  time  on  the  nondelinquent  contracts, 
which  would  in  fact  be  causing  the  Government  additional 
expense.  The  facts  in  the  present  case  do  not  show  this, 
and  a  charge  for  inspection  under  the  facts  as  they  appear 
would  be  nothing  more  nor  less  than  a  constructive  or 
speculative  charge.  Inspection  expenses  must  be  real  and 
not  constructive  or  speculative,  and  in  this  respect  the  case 
is  differentiated  from  the  decision  reported  in  14  Comp. 
Dec,  33,  under  the  authority  of  which  the  charges  appear 
to  have  been  made  against  the  present  contractor. 

A  certificate  of  differences  will  issue  allowing  the  claimant 
the  sums  of  $695.49  and  $122.17  (a  total  of  $817.66)  de- 
ducted, respectively,  under  contracts  of  August  11, 1906,  and 
May  7,  1907,  as  expenses  incurred  by  delayed  deliveries. 


ADVANCE  PAYMENT  OF  FEES  OF  CLERK  OF  COURT 
FOR  WHICH  UNITED  STATES  IS  LIABLE. 

Fees  of  clerks  of  court  for  services  for  which  the  United  States  is  liable, 
within  the  meaning  of  section  856  of  the  Revised  Statutes,  in  suits  in 
regard  to  the  use  and  title  of  lands  of  the  Five  Civilized  Tribes  under 
the  act  of  April  26, 1906,  can  only  be  paid  on  settlement  of  the  accounts 
of  the  clerk  by  the  accounting  officers  of  the  Treasury  Department, 
and  there  is  no  appropriation  available  to  secure  said  fees  by  an  advance 
deposit  thereof,  nor  could  the  clerk  be  charged  therewith  if  he  failed 
to  secure  them. 

{Comptroller   TraceweU  to  the  Attomey^enerdl,  August  28^ 

1908.) 

I  have  received  your  letter  of  the  22d  instant  as  follows: 

"A  large  number  of  cases  were  begun  in  the  United  States 
courts  for  the  Indian  Territory,  in  regard  to  the  titles  of  lands 
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allotted  to  Indians.  A  list  of  such  cases  is  herewith  attached. 
Under  an  act  entitled: 

'''An  act  to  enable  the  people  of  Oklahoma  and  of  Indian 
Territory  to  form  a  constitution  and  stat«  government  and  be 
admitted  into  the  Union  on  an  equal  footing  with  the  original 
States/  etc.  (p.  267,  vol.  34,  U.  S.  Stat.  L.),  as  amended  Ikiarch 
4,  1907  (p.  1286,  same  vol.),  such  cases  are  now  ready  to  be 
filed  in  the  United  States  circuit  court  for  the  eastern  dis- 
trict of  Oklahoma,  but  the  clerk  of  said  court  refuses  to  file 
the  papers  until  the  fees  in  the  several  cases  shall  be  secured 
by  a  deposit  of  $25  in  each  case.  He  takes  the  position  that 
if  he  does  not  collect  or  secure  these  fees  he  may  be  charged 
with  them  and  required  to  account  as  to  them.  Said  cases 
w^ere  instituted  by  the  United  States  attorneys  by  direction 
of  the  Attorney-General. 

"It  is  important  said  cases  may  be  filed  promptly  in  said 
United  States  circuit  court  and  be  disposed  of  in  due  course 
of  law.  Accordingly  your  opinion  is  reauested  upon  the  ques- 
tions whether  the  clerk  must  secure  sucn  fees  in  the  wav  pro- 
posed on  pain  of  being  charged  with  them ;  and  if  so,  wnether 
there  is  any  appropriation  under  the  control  of  this  Depart- 
ment from  which  the  deposits  may  be  made  to  secure  the 
clerk^s  fees  for  his  services  rendered  on  behalf  of  the  plaintiffs 
in  the  class  of  cases  above  mentioned,  and  you  are  especially 
requested  to  decide  whether  such  deposits  may  be  made  from 
the  appropriation  'Fees  of  clerks,  United  States  courts,' or 
from  the  appropriation  'Miscellaneous  expenses,  United  States 
courts.'  " 

The  act  of  March  3,  1905  (33  Stat.,  1060),  provides  that— 

"It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  in- 
vestigate, or  cause  to  be  investigated,  any  lease  of  allotted 
land  m  the  Indian  Territory  which  he  has  reason  to  believe 
has  been  obtained  by  fraud,  or  in  violation  of  the  terms  of 
existing  agreements  wnth  any  of  the  Five  Civilized  Tribes, 
and  he  shall  in  any  such  case  where  in  his  opinion  the  evi- 
dence warrants  it  refer  the  matter  to  the  Attorney-General 
for  suit  in  the  proper  United  States  court  to  cancel  the 
same."     *     *     * 

Section  18  of  the  act  of  April  26,  1906  (34  Stat.,  144),  pro- 
vides: 

"That  the  Secretary  of  the  Interior  is  hereby  authorized  to 
bring  suit  in  the  name  of  the  United  States,  for  the  use  of  the 
Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole  tribes, 
respectively,  either  before  or  after  the  dissolution  of  the  tribal 
governments,  for  the  collection  of  any  moneys  or  recovery  of 
any  land  claimed  by  any  of  said  tribes,  whether  such  claim 
shall  arise  prior  to  or  after  the  dissolution  of  the  tribal  govern- 
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ments,  and  the  United  States  courts  in  Indian  Territory  are 
hereby  given  jurisdiction  to  try  and  determine  all  such  suits, 
and  the  Secretary  of  the  Interior  is  authorized  to  pay  from 
the  funds  of  the  tribe  interested  any  costs  and  necessary 
expenses  incurred  in  maintaining  and  prosecuting  such 
suits:"     *     *     * 

The  acts  of  June  21, 1906  (34  Stat.,  339),  March  1,  1907  (34 
Stat.,  1026),  and  of  April  30,  1908  (35  Stat.,  90),  each  appro- 
priated $10,000  to  enable  the  Secretary  of  the  Interior  to 
investigate  leases  under  the  act  of  March  3,  1905. 

The  act  of  April  30,  1908  (35  Stat.,  90),  provides: 

"To  enable  the  Secretary  of  the  Interior  to  investigate,  or 
cause  to  be  investigated,  any  lease,  power  of  attomejr,  con- 
tract, deed,  or  a^eement  to  sell  any  allotted  land  which  he 
has  reason  to  believe  has  been  obtained  bjr  fraud,  or  in  viola- 
tion of  the  terms  of  existing  agreements  with  any  of  the  Five 
Civilized  Tribes,  as  provided  by  the  act  approved  March 
third,  nineteen  hundred  and  five,  ten  thousand  dollars." 

The  act  of  May  27,  1908  (35  Stat.,  376,  377),  provides: 
"For  fees  of  clerks,  three  hundred  thousand  dollars:   *    *    * 
♦  *  *  *  ♦ 

"For  payment  of  such  miscellaneous  expenses  as  may  be 
authorized  by  the  Attorney-General,  for  tne  United  States 
courts  and  their  officers,  including  the  furnishing  and  col- 
lecting of  evidence  where  the  United  States  is  or  may  be  a 
party  in  interest,  and  moving  of  records,  five  hundred  and 
sixty  thousand  dollars:"     *     *     * 

Sections  856  and  857  of  the  Revised  Statutes  provide,  re- 
spectively: 

"Sec.  856.  The  fees  of  district  attorneys,  clerks,  marshals, 
and  commissioners,  in  cases  where  the  United  States  are  liable 
to  pay  the  same,  shall  be  paid  on  settUng  their  accounts  at  the 
Treasury." 

"857.  The  fees  and  compensations  of  the  officers  and  per- 
sons hereinbefore  mentioned,  except  those  which  are  directed 
to  be  paid  out  of  the  Treasury,  shall  be  recovered  in  like 
manner  as  the  fees  of  the  officers  of  the  States,  respectively, 
for  like  services  are  recovered." 

The  act  of  February  22,  1875,  (18  Stat.,  333),  provides: 

"That  before  any  bill  of  costs  shall  be  taxed  by  any  judge 
or  other  officer,  or  any  account  payable  out  of  the  money  of 
the  United  States  shall  be  allowed  by  any  officer  of  the  Treas- 
ury in  favor  of  clerks,  marshals,  or  district  attorneys,  the 
party  claiming  such  account  shall  render  the  same,  with  the 
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vouchers  and  items  thereof,  to  a  United  States  circuit  or  dis- 
trict court  and  in  presence  of  the  district  attorney  or  his 
sworn  assistant,  whose  presence  shall  be  noted  on  the  record, 
prove  in  open  court  to  the  satisfaction  of  the  court  by  his 
own  oath  or  that  of  other  persons  having  knowledge  of  the 
facts  to  be  attached  to  such  account  that  the  services  therein 
charged  have  been  actually  and  necessarily  performed  as 
therein  stated;  *  *  *  and  the  court  shall  thereupon 
cause  to  be  entered  of  record  an  order  approving  or  disap- 
proving the  account,  as  may  be  according  to  law,  and 
just.  *  *  *  And  it  shall  be  the  duty  of  the  clerk  to  for- 
ward the  original  accounts  and  vouchers  of  the  officers  above 
specified,  when  approved,  to  the  proper  accounting  officers 
of  the  Treasury,  and  to  retain  in  his  office  the  duplicates, 
where  they  shall  be  open  to  public  inspection  at  all  times/' 

The  appropriations  *'Fees  of  clerks.  United  States  courts," 
and  "Miscellaneous  expenses,  United  States  courts,''  are  only 
applicable  to  pay  fees  and  expenses  in  cases  where  the 
United  States  are  liable  to  pay  the  same.  In  all  such  cases 
payment  can  only  be  made  on  settling  the  accounts  of  the 
clerk  at  the  Treasury.  (See  section  856  of  the  Revised  Stat- 
utes and  the  act  of  Febmary  22,  1875,  18  Stat.,  333,  supra, 
and  12  Comp.  Dec,  462.) 

Such  appropriations  can  not  therefore  be  used  to  make  de- 
posits to  secure  clerk  costs  in  any  case. 

I  know  of  no  other  appropriation  under  the  control  of  the 
Department  of  Justice  which  authorizes  an  advance  of  clerks' 
fees  or  a  deposit  to  secure  fees  of  a  clerk  in  a  case  in  wliich 
the  United  States  is  the  real  or  nominal  party  in  inte^-est. 
In  the  absence  of  such  a  provision  the  public  funds  of  the 
United  States  can  not  be  used  for  such  a  purpose. 

The  appropriations  for  the  investigation  of  leases,  etc., 
under  the  act  of  March  3,  1905,  are  not  applicable  to  pay  the 
costs  of  suits  brought  in  pursuance  of  such  investigations. 
(13  Comp.  Dec,  283.) 

Where  suits  are  brought  in  the  name  of  the  United  States 
for  the  use  of  the  tribe,  under  the  act  of  April  26,  1906,  the 
Secretary  of  the  Interior  is  authorized  to  pay  from  the  funds 
of  the  tribe  in  interest  any  costs  and  necessary  expenses  in- 
curred in  maintaining  and  prosecuting  such  suits.  This  act, 
however,  clearly  contemplates  that  the  costs  will  be  incurred 
by  the  United  States  for  services  rendered  for  it  before  any 
payment  is  to  be  made  from  the  funds.     The  United  States 
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is  liable  to  pay  the  costs  so  incurred  though  it  may  be  reim- 
bursed therefor. 

The  question  "Whether  the  clerk  must  secure  such  fees  in 
the  way  proposed,  on  pain  of  being  charged  with  them,"  is 
one  that  would  arise  in  the  clerk's  emolument  returns. 

By  the  act  of  March  3,  1905,  and  April  26,  1906,  the  United 
States  assumed  the  duty  of  bringing  these  suits  for  the  bene- 
fit of  the  Indians,  or  of  taking  such  part  in  litigation  relative 
to  these  leases  and  titles  to  the  lands  by  way  of  interpleader 
or  otherwise,  as  will  best  protect  the  interest  of  its  wards,  the 
Indians. 

For  the  purposes  of  such  litigation  it  stands  as  the  real 
party  in  interest.  {Minnesota  v.  Hitchcock j  185  U.  S.,  373; 
United  States  v.  Bickert,  188  U.  S.,  432.) 

Services  performed  by  the  clerk  for  a  representative  of  the 
United  States  in  connection  with  said  litigation  would  be 
services  for  which  the  United  States  is  liable  to  pay  within 
the  meaning  of  section  856  of  the  Revised  Statutes,  and  as 
such  can  only  be  paid  for  by  the  United  States  on  settlement 
of  the  accounts  of  the  clerk  at  the  Treasury. 

It  is  my  opinion,  therefore,  that  the  clerk  could  not  be 
charged  with  such  fees  if  he  failed  to  secure  them,  and,  further, 
that  he  would  not  be  authorized  to  "obstruct  the  operations 
of  the  Government  by  a  claim  for  compensation  for  his 
services."     (The  Antelope^  12  Wheat.,  546,  550.) 


PRINTING  NOT  REQUIRED  TO  BE  DONE  AT  GOV- 
ERNMENT PRINTING  OFFICE. 

The  printing  of  a  pamphlet  describing  the  Marine-Hospital  Sanatorium  at 
Fort  Stanton,  N.  Mex. ,  for  use  as  a  part  of  the  exhibit  of  the  United  States 
at  the  International  Congress  on  Tuberculosis,  to  convene  at  Washing- 
ton, September  21  to  October  12,  1908,  under  the  act  of  May  21,  1908, 
making  an  appropriation  to  enable  the  United  States  to  participate  in 
said  congress,  is  not  printing  for  an  Executive  Department  within  the 
meaning  of  section  87  of  the  act  of  January  12, 1908,  and  therefore  is  not 
required  to  be  done  at  the  Government  Printing  Office,  but  may  be 
contracted  for  with  private  parties. 

{Comptroller  TraceweU  to  the  Secretary  of  the  Treasury,  August 

SU  1908,) 

By  your  reference  of  August  26, 1  am  in  receipt  of  request 
by  the  Acting  Surgeon-General,  Public  Health  and  Marine- 
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Hospital  Service,  for  an  advance  decision  on  a  question  as 
follows: 

"The  diplomatic  and  consular  act,  approved  May  21, 
1908  (35  Stat.,  179),  contained  the  following  appropriation: 

*' 'To  enable  the  Government  of  the  United  States  suitably 
to  participate  in  the  International  Congress  on  Tuberculosis, 
which  will  convene  at  Washington  September  21  to  October 
12,  1908,  $25,000/ 

''The  estimate  which  was  the  basis  of  this  appropriation 
was  made  by  the  Secretary  of  State  upon  consideration, 
among  other  things,  of  a  letter  from  the  Secretary  of  the 
Treasury,  dated  February  2,  1907.  This  latter  communica- 
tion contains  the  opinion  of  the  Suigeon-General  of  the  Pub- 
lic Health  and  Marine-Hospital  Service  that  the  said  service 
should  make  an  exhibit,  and  that  the  sum  of  about  $4,000 
would  be  sufficient  for  the  purpose.  The  Department  of 
State  has  placed  the  control  or  this  appropriation  in  the 
hands  of  a  committee  composed  of  representatives  of  the 
State,  War,  Navy,  Treasury,  Agriculture,  and  Interior  De- 

Sartments,  and  the  Smithsonian  Institution.  Asst.  Sui^. 
ren.  A.  H.  Glennan  of  the  Public  Health  and  Marine-Hospital 
Service  was  designated  by  the  Secretary  of  the  Treasury  as 
a  representative  of  the  Department. 

"At  a  meeting  of  the  committee  held  August  8,  the  appro- 
priation above  mentioned  was  allotted  to  the  various  De- 
fiartments,  the  Treasury  Department  being  allotted  $4,000. 
n  the  exhibit  of  the  rublic  Health  and  Marine-Hospital 
Service,  it  is  desired  to  include  a  pamphlet  describing  the 
Marine-Hospital  Sanatorium  at  Fort  Stanton,  N.  Mex. ,  and  the 
question  has  arisen  as  to  whether  this  pamphlet  should  be 

SubUshed  by  the  Public  Printer,  or  whether  it  may  be  pub- 
shed  after  securing  proposals  from  private  publishers. 
"I  have  the  honor,  therefore,  to  reouest  that  this  question 
be  referred  to  the  Comptroller  of  the  Treasury  for  a  decision 
as  to  whether  the  pamphlet  in  question  may  be  published 
under  contract  by  a  private  firm." 

Section  87  of  the  act  of  January  12,  1895  (28  Stat.,  622), 
provides  as  follows: 

"All  printing,  binding,  and  blank  books  for  the  Senate  or 
House  of  Representatives  and  for  the  Executive  andjudicial 
departments  shall  be  done  at  the  Government  Printing 
Omce,  except  in  cases  otherwise  provided  by  law." 

This  act  provides  for  printing  for  the  Executive  Depart- 
ments. The  printing  in  question  is  not  for  an  Executive 
Department,  and  does  not  come  within  the  terms  of  said  act, 
and  therefore  need  not  be  done  at  the  Government  Printing 
Office,  but  may  be  contracted  for  with  private  parties.  (41 
MS.  Comp.  Dec,  394,  Apr.  24,  1907.) 
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WITHHOLDING  OF  MONEYS  AS  A  SETOFF. 

The  withholding  of  moneys  due  a  corporation  by  the  United  States  is  not 
authorized  as  a  set-off  against  the  liability  of  said  corporation  to  the 
United  States  for  indefinite  profits  arising  out  of  a  timber  trespass  com- 
mitted by  another  person. 

{CcmTptroUer  TraceweH  to  the  Secretary  of  Agriculture,  August 

SI,  1908.) 

I  am  in  receipt  of  your  letter  of  August  3,  1908,  as  follows: 

• 

"I  inclose  for  your  consideration  a  copy  of  a  letter  received 
from  the  Attorney-General,  of  July  7,  in  regard  to  a  balance 
of  $1,750,  now  alleged  to  be  due  the  Walter  Cooper  Company. 
The  company  deposited  $2,650  in  advance  payment  of  sale 
entered  into  with  the  Forest  Service  under  date  of  September 
22,  1905.  An  expense  of  $800  was  incurred  in  connection 
with  the  sale,  and  there  is  now  in  the  Treasury  $1,750.  A 
suit  is  now  pending  in  regard  to  a  timber  trespass  committed 
upon  the  Gallatin  rfational  Forest  by  Walter  Cooper,  who  is 
a  member  of  the  Walter  Cooper  Company.  Certain  ship- 
ments made  of  the  trespass  timber  were  in  the  name  of  the 
Walter  Cooper  Company,  and  it  is  believed  that  the  Walter 
Cooper  Company  is  mterested  and  received  a  profit  from  the 
trespass  timber. 

^*In  view  of  the  above,  I  have  the  honor  to  request  that  I 
be  informed  whether,  pending  the  settlement  of  tne  case,  the 
money  may  be  withheld  to  await  the  determination  of  the 
suit  hJetween  the  Government  and  Walter  Cooper,  or  whether 
another  action  should  be  started  at  once  agamst  the  Walter 
Cooper  Company. " 

By  your  letter  of  August  18,  1908,  there  has  also  been  sub- 
mitted a  copy  of  the  Walter  Cooper  Company  contract  of 
September  22,  1905,  and  a  copy  of  a  bond  conditioned  for  the 
company's  faithful  performance  of  said  contract.  (The  con- 
tract is  referred  to  as  contract  of  September  22,  1905,  but 
both  the  contract  and  bond  were  executed  under  date  of 
June  2,  1906.)  Your  letter  of  August  18  gives  the  following 
additional  information : 

*'The  $2,550  paid  by  the  Walter  Cooper  Company,  Sep- 
tember 22,  1905,  into  the  United  States  Treasury,  was  paid 
into  the  forest  reserve  special  fund,  which  is  now  exhausted. 
I  believe  that  the  refund  should  be  made  from  the  '  funds  in 
the  Treasury  not  otherwise  appropriated, '  under  the  author- 
ity of  the  act  of  March  4,  1907  (34  Stat.,  1256  at  1270). 

«  ( «  3|c  *  ^^^  there  is  hereby  appropriated  and  made 
available  as  the  Secretary  of  Agriculture  may  direct,  out  of 
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any  funds  in  the  Treasury  not  otherwise  appropriated,  so 
much  as  may  be  necessary  to  make  refunds  to  depositors  of 
money  heretofore  qr  hereafter  deposited  by  them  to  secure 
the  purchase  price  on  the  sale  of  any  products  or  for  the  use 
of  any  land  or  resources  of  the  national  forests  in  excess  of 
amounts  found  actually  due  from  them  to  the  United  States.' " 

The  question  asked  is  whether  refundment  of  the  sum  of 
$1,750,  alleged  to  be  due  the  Walter  Cooper  Company  as  a 
balance  of  $2,550,  deposited  in  advance  payment  of  sale  of 
timber,  may  be  withheld  pending  determination  of  a  suit  be- 
tween the  Government  and  Walter  Cooper  (individually)  in 
regard  to  a  timber  trespass.  I  assume  by  withholding  re- 
fundment is  meant  to  include  making  the  withholding  effec- 
tive and  to  retain  the  balance  of  the  deposit  as  an  offset 
against  what  it  may  hereafter  be  ascertained  the  Walter 
Cooper  Company  profited  from  the  trespass  timber. 

The  act  of  March  3,  1875  (18  Stat.,  481),  provides: 

**That  when  any  final  judgment  recovered  against  the 
United  States  or  otner  claim  duly  allowed  by  legalauthority 
shall  be  presented  to  the  Secretary  of  the  Treasury  for  pay- 
ment, and  the  plaintiff  or  claimant  therein  shall  be  indebted 
to  the  United  States  in  any  manner,  whether  as  principal  or 
surety,  it  shall  be  the  duty  of  the  Secretary  to  withholci  pay- 
ment of  an  amount  of  such  judgment  or  claim  equal  to  the 
debt  thus  due  to  the  United  States;  and  if  such  plaintiff  or 
claimant  assents  to  such  set-off  and  discharges  his  judgment 
or  an  amount  thereof  eaual  to  said  debt  or  claim,  the  Secre- 
tary shall  execute  a  discnarge  of  the  debt  due  from  the  plain- 
tiff to  the  United  States.  Jout  if  such  plaintiff,  or  claimant, 
denies  his  indebtedness  to  the  United  States,  or  refuses  to 
consent  to  the  set-off,  then  the  Secretary  shall  withhold  pay- 
ment of  such  further  amount  of  such  judgment,  or  claim,  as 
in  his  opinion  will  be  sufficient  to  cover  all  legal  charges  and 
costs  in  prosecuting  the  debt  of  the  United  States  to  final 
judgment. " 

Under  this  statute  set-off  may  be  made  by  the  Secretary 
of  the  Treasury  against  any  person  to  whom  the  United 
States  is  indebted  after  the  claim  has  been  duly  allowed. 
Where  the  matter  is  proper  for  set-off,  the  right  to  withhold 
payment  from  a  claimant  until  his  liability  as  a  debtor  to  the 
United  States  is  determined  and  until  the  necessity  of  enforc- 
ing such  liability  is  ascertained,  is  well  settled  as  a  part  of  the 
system  of  national  executive  law.  Usage  has  made  it  law. 
But  this  right  to  withhold  payment  for  a  reasonable  time 
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could  not  exist  if  the  further  right  did  not  exist  to  make  the 
set-off,  when  the  claims  on  both  sides  shall  be  finally  ad- 
justed. (5  Lawrence's  1st  Compt.  Dec.,  411.)  In  the  pres- 
ent case  your  letter  suggests  a  tort  was  committed  against  the 
United  States  by  Walter  Cooper  as  an  individual,  from 
which  the  Walter  Cooper  Company  is  believed  to  have  prof- 
ited. The  law  of  set-off  does  not  apply  to  torts  in  the  nature 
of  trespass.  No  definite  debt  is  asserted  to  be  due  from  the 
Walter  Cooper  Company,  only  a  suggestion  of  liability  for 
indefinite  profits  arising  out  of  a  trespass  committed  by  an- 
other person;  and,  so  far  as  the  facts  appear  from  your  letter, 
I  am  of  opinion  that  if  the  claim  were  presented  at  the  Treas- 
ury there  would  be  no  legal  right  of  set-off  on  that  account. 


COMPENSATION  OF  ISTHMIAN  CANAL  EM- 
PLOYEES FOR  INJURIES  RECEIVED  IN  COURSE 
OF  EMPLOYMENT. 

The  provisions  In  the  act  of  May  30,  1908.  for  com|)ensnting  employees 
*Mn  hazardous  employment  under  the  Isthmian  Canal  Commis- 
sion "  for  injuries  received  in  the  course  of  such  employment  Is 
exclusive  as  to  all  employees  under  said  Commission  after  it  be- 
came effective,  and  said  Commission  has  no  power  either  by  past 
or  present  regulation  to  enlarge  or  diminish  the  provisions  of  said 
act  as  to  the  relief  extended  to  employees  under  said  Commission 
for  injuries  received  in  line  of  their  employment,  whether  they 
are  employed  **  in  hazardous  employment "  or  otherwise. 

(Comptroller  Tracewell  to  the  chairman  of  the  Isthmian 
Canal  Commission^  September  1^  1908.) 

I  am  in  receipt  of  your  letter  of  the  20th  ultimo  in  which 
you  request  my  advance  decision  of  the  questions  therein  sub- 
mitted.    It  reads : 

"  I  have  the  honor  to  request  your  decision  upon  the  ques- 
tions herein  stated,  as  to  the  legalitv  of  payment  by  the  Com- 
mission of  compensation  to  its  employees  in  certain  cases  dur- 
ing the  time  they  are  unable  to  work  on  account  of  injury 
incurred  in  the  performance  of  duty. 

*'  The  regulations  adopted  at  the  129th  meeting  of  the  Coin- 
mission,  held  June  11,  1907,  which  regulations  oecame  eifec- 
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tive  July  1,  1907,  provide  as  to  employees  other  than  labor- 
ers as  follows : 

''  'An  emplo^^ee  may  be  granted,  in  the  discretion  of  the 
head  of  the  department  in  which  employed,  w^ith  the  ap- 
proval of  the  chairman,  leave  on  account  of  injur\'  incurred 
in  the  performance  of  duty,  not  exceeding  thirty  days  m  any 
current  year,  wiiile  such  employee  is  incapacitated  from  duty 
by  reason  of  such  injury.  The  amount  of  compensation  to 
be  paid  an  employee  to  whom  leave  is  granted  on  account  of 
injury  will  be  calculated  as  provided  for  in  case  of  sick 
leave.  Leave  on  account  of  injury  may  be  granted  to  an 
employee  in  addition  to  the  sick  leave  above  provided. 
I^ave  on  account  of  injury  shall  not  be  cumulative,  and  pay- 
ment for  same  will  be  made  on  the  first  pay  roll  following 
its  authorization.  All  employees,  in  case  of  illness  or  injury, 
will  receive  free  medical  care  and  attendance  at  the  hos- 
pitals.' 

''  The  same  regulations  provide,  as  to  all  laborers  on  the 
Isthmus,  as  follows : 

''•'Laborers  may  l^e  granted,  in  the  discretion  of  the  head 
of  the  department  in  which  employed,  with  the  approval  of 
the  chairman,  leave  on  account  of  injury  incurred  in  the  per- 
formance of  duty,  not  exceeding  thirty  days  in  any  current 
year,  while  incapacitated  for  duty  by  reason  of  such  injury. 
The  amount  of  compensation  in  such  cases  shall  be  calculated 
on  the  basis  of  an  eight-hour  day.  In  case  of  illness  or  in- 
jury, laborers  shall  receive  free  medical  care  and  attendance 
at  the  hospitals.' 

''  Attention  is  also  invited  to  the  act  of  Congress  approved 
May  30,  1908  (35  Stat.,  55G),  granting  to  certain  classes  of 
employees  of  the  United  States  compensation  for  injuries 
sustained  in  the  course  of  their  employment.  Sections  1,  7, 
and  8  of  that  act  provide  : 

" '  That  when,  on  and  after  Aumist  first,  nineteen  hundred 
and  eight,  anv  person  employed  by  the  United  States  as  an 
artisan  or  laborer  in  any  of  its  manufacturing  establish- 
ments, arsenals,  or  navy-yards,  or  in  the  construction  of  river 
and  harbor  or  fortification  work  or  in  hazardous  employment 
on  construction  work  in  the  reclamation  of  arid  lands  or  the 
management  and  control  of  the  same,  or  in  hazardous  em- 
ployment under  the  Isthmian  Canal  Commission,  is  injured 
m  the  course  of  such  employment,  such  employee  shall  be 
entitled  to  receive  for  one  year  thereafter,  unless  such  em- 
ployee, in  the  opinion  of  the  Secretarv  of  Commerce  and 
Labor,  be  sooner  able  to  resume  work,  the  same  pay  as  if  he 
continued  to  be  employed,  such  payment  to  be  made  under 
such  regulations  as  the  Secretary  of  Commerce  and  Labor 
shall  prescribe:  Pi^ovklciL  That  no  compensation  shall  be 
paid  under  this  act  where  the  injury  is  due  to  the  negligence 
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or  misconduct  of  the  employee  injiiretl,  nor  unless  such 
injury  shall  continue  for  more  than  fifteen  days.  All  ques- 
tions of  negligence  or  misconduct  shall  be  determined  by  the 
Secretary  of  Commerce  and  Labor. 

'' '  Sec.  7.  That  the  United  States  shall  not  exempt  itself 
from  liability  under  this  act  by  any  contract,  agreement, 
rule,  or  regulation,  and  any  such  contract,  agreement,  rule, 
or  regulation  shall  be  pro  tanto  void. 

*' '  Sec.  8.  That  all  acts  or  parts  of  acts  in  conflict  herewith 
or  providing  a  different  scale  of  compensation  or  otherwise 
reflating  its  payment  are  hereby  repealed.' 

"  There  may  be  some  question  whether  a  particular  em- 
ployee or  class  of  employees  of  the  Commission  are  within 
the  terms  of  this  act  of  Congress  and  entitled  to  its  benefits. 
Without  discussing  that  question,  it  is  to  be  noticed  that  the 
act  does  not  cover  any  case  of  injury  under  any  circumstances 
unless  the  injury  continue  for  more  than  fifteen  days;  that 
section  7  makes  void  pro  tanto  any  contract,  agreement,  rule, 
or  regulation  that  exempts  the  United  States  from  liability 
vnd^r  this  act;  and  that  section  8  is  but  an  affirmative  state- 
ment of  the  effect  this  act  has  upon  prior  conflicting  acts  or 
parts  of  acts. 

"  The  act  being  a  beneficial  one  it  has  not  seemed  to  be  that 
it  was  intended  to  take  away  from  an  emnloyee  any  contract 
right  which  he  had  to  payment  for  time  lost  through  injury 
incurred  in  the  performance  of  duty ;  and  therefore  that  an 
employee  who  would  be  entitled  to  the  benefits  of  the  act  if 
his  injury  lasted  more  than  fifteen  days  is  also  entitled  to 
receive  the  benefits  conferred  upon  him  by  his  contract  or 
the  regulations  of  the  Commission  for  the  period  of  injury 
if  it  continue  for  only  fifteen  days  or  less ;  in  other  words  an 
employee  coming  within  the  terms  of  the  act  would  receive, 
under  the  act,  pay  if  the  injury  lasted  sixteen  days  or  more, 
while  if  it  lasted  but  fifteen  days  or  less  he  would  be  entitled 
to  pay  under  the  terms  of  his  contract  with  the  Commission. 

''  This  view  of  the  meaning?  of  the  law  would  not  place  such 
an  employee  in  a  worse  position,  as  to  an  injury  lasting  fif- 
teen days  or  less,  than  he  was  before  the  passage  of  the  act, 
nor  in  a  worse  position  as  to  compensation  for  such  injury 
than  that  occupied  by  the  employees  of  the  Commission  who 
are  not  entitled  to  the  benefits  of  the  act. 

"  It  is  also  to  be  noticed  that  the  act  provides  that  no  com- 
pensation shall  be  paid  under  it  where  the  injury  is  due  to  the 
negligence  or  misconduct  of  the  employee  injured,  while  the 
regulations  of  the  Commission  and  its  contracts  of  employ- 
ment contain  no  such  restriction. 

"  Your  decision  is  requested  upon  the  following  questions: 

"  1.  Is  the  Isthmian  Canal  Commission  authorized  to  pay 
to  an  employee  who  is  entitled  to  the  benefits  of  the  act  of 


Digitized  by  VjOOQIC 


118  DECISIONS  OF  THE  COMPTROLLEB. 

May  30,  1908,  the  compensation  provided  in  his  contract  or 
the  regulations  of  the  Commission  during  the  time  he  is  in- 
capacitated for  work  on  account  of  injury  incurred  in  the 
performance  of  duty,  if  the  period  for  which  he  is  so  in- 
capacitated is  fifteen  days  or  less? 

"  2.  Is  the  Commission  authorized  to  pay  to  an  employee 
who  is  entitled  to  the  benefits  of  the  act,  but  is  injured 
through  his  own  negligence  or  misconduct,  the  compensation 
provided  in  his  contract  or  the  regulations  of  the  Commission 
for  the  time  he  is  incapacitated,  on  account  of  the  injury, 
whether  the  duration  be  more  or  less  than  fifteen  days? 

"  3.  Does  the  act  affect  in  any  way  the  payment  of  compen- 
sation for  injury  leave  to  those  classes  of  officers  and  em- 
ployees of  the  Commission  who  are  not  entitled  to  the  benefits 
of  the  act  of  May  30,  1908? 

"  There  are  many  injury  cases  now  arising.  In  order  that 
cases  now  pending  and  others  may  be  speSilj  disposed  of 
and  the  employees  receive  such  pay  as  is  due,  it  is  requested 
that  your  decision  be  rendered  at  the  earliest  possible  date, 
and  that  it  be  sent  to  the  Washington  office  of  the  Commis- 
sion, so  that  your  conclusions  may  be  cabled  to  me," 

In  the  absence  of  Congressional  enactment,  the  regulations 
of  the  Commission  set  out  in  your  letter,  providing  for  leave 
with  pay  for  thirty  days  or  a  fractional  part  thereof  to  em- 
ployees of  the  Commission  for  injuries  incurred  in  the  line  of 
duty,  and  thirty  days'  leave  or  fractional  part  thereof  with 
pay  to  laborers  of  the  Commission  for  injuries  incurred  while 
in  the  performance  of  duty,  and  while  incapacitated  for  duty 
by  reason  of  such  injury  not  exceeding  thirty  days,  were  un- 
doubtedly made  with  authority  at  the  time  they  were  made, 
considering  the  broad  authority  granted  the  President  by  the 
provisions  of  the  original  Spooner  Act,  authorizing  him  to 
construct  the  canal. 

But  when  Congress  stepped  in  and  enacted,  as  it  did,  the 
act  of  May  30,  1908  (35  Stat.,  556),  set  out  in  your  letter, 
providing  just  what  kind  of  relief  for  personal  injuries  and 
exactly  to  whom  and  under  what  circumstances  it  should  be 
given  and  included  the  employees  of  the  Isthmian  Canal 
Commission  in  such  act,  I  am  forced  to  the  conclusion  that 
this  enactment  is  exclusive,  after  it  came  into  effect,  and  that 
it  is  no  longer  in  the  power  of  the  Commission  by  regula- 
tions, past  or  present,  to  enlarge  or  diminish  the  provisions 
of  that  act  as  to  the  relief  extended  to  employees  of  this 
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Commission  for  injuries  received  in  the  line  of  their  said 
employment. 

A  different  holding  would  be  an  attempt  to  broaden  and 
modify  an  act  of  Congress,  and  to  make  a  discrimination  in 
favor  of  a  class  where  Congress  legislating  concerning  such 
a  class  did  not  see  fit  to  make  such  discrimination. 

Congress  has  declared  in  unequivocal  language  that  cer- 
tain employees  of  the  Canal  Commission  (and  I  think  a 
broad  and  liberal  construction  should  be  given  to  the  words 
defining  the  class  embraced  therein)  injured  in  the  course  of 
their  employment  shall  be  entitled  to  receive  for  one  year 
thereafter,  unless  in  the  opinion  of  the  Secretary  of  Com- 
merce and  Labor  they  shall  be  sooner  able  to  resume  work, 
the  same  pay  as  if  they  continued  at  work  during  such  time, 
provided  such  compensation  shall  not  be  paid  unless  such 
injury  is  without  the  negligence  or  misconduct  of  such  em- 
ployee so  injured,  nor  unless  such  injury  shall  continue  for 
more  than  fifteen  days,  and  that  all  questions  of  negligence 
or  misconduct  shall  be  determined  by  the  Secretary  of  Com- 
merce and  Labor.  It  may  be  possible  that  Congress  should 
have  made  an  exception  in  favor  of  the  employees  of  your 
Commission  and  granted  them  pay  for  less  than  fifteen  days 
of  injuries  in  line  of  duty,  or  when  injured  through  their 
own  fault  or  negligence,  but  it  did  not  make  such  discrimina- 
tion, but  placed  them  on  the  same  level  with  the  artisans  and 
laborers  of  other  branches  of  the  service  engaged  in  hazard- 
ous undertakings. 

If  Congress  made  a  mistake  in  this,  I  can  not  correct  its 
errors  of  omission  by  construction  or  interpretation.  In  my 
judgment  this  act  of  Congress  suspended  and  made  null 
all  regulations  giving  to  employees  of  the  Government  en- 
gaged in  the  service  of  the  Canal  Commission  or  elsewhere 
other  or  different  relief  from  that  granted  for  injuries  while 
in  the  line  of  duty.  The  regulations  quoted  by  you  do  both 
and  are,  therefore,  of  no  legal  force  or  effect. 

Entertaining  the  views  I  entertain  as  to  the  force  and 
effect  of  the  act  of  Congress,  supra,  I  am  constrained  to 
answer  your  first  two  questions  in  the  negative  and  your 
third  in  the  affirmative. 
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COMPUTATION   OF   PAYMENTS   MADE   TO   THE 

MILITIA. 

The  act  of  June  30,  1906,  prescribing  the  method  of  computing 
monthly  and  annual  salaries,  is  not  applicable  to  payments  made 
to  the  militia  for  services  at  encampments  from  either  the  appro- 
priation for  joint  encampments,  or  allotted  to  the  States  under 
section  1061  of  the  Bevised  Statutes. 

{Decision  hy  Assistant  Comptroller  Mitchell^  September  5y 

1908.) 

The  Auditor  for  the  War  Department  has  reported  to  this 
office  for  approval,  disapproval,  or  modification,  his  decision 
dated  the  1st  instant,  making  an  original  construction  of  a 
statute  as  follows : 

"In  the  examination  of  the  money  accounts  of  disbursing 
officers  appointed  under  section  14,  act  of  January  21,  1903 
(32  Stat.,  777),  of  pavments  to  the  militia  for  service  at  State 
encampments,  and  oi  Army  paymasters,  of  payments  to  the 
militia  for  service  at  joint  encampments  and  maneuvers,  the 
question  arises  as  to  whether  section  6  of  the  act  of  Congress, 
approved  June  30,  1906  (34  Stat,  763),  prescribing  the 
method  of  computing  monthly  and  annual  salaries  of  persons 
in  the  service  of  the  United  States,  is  applicable  to  payments 
to  the  militia  for  service  at  State  encampments  and  at  joint 
encampments  with  the  Regular  Army. 

"  Section  6,  act  of  June  30, 1906,  reads  as  follows : 
" '  Hereafter,  where  the  compensation  of  any  person  in  the 
service  of  the  United  States  is  annual  or  monthly  the  fol- 
lowing rules  for  division  of  time  and  computation  of  pay 
for  services  rendered  are  hereby  established:  Annual  com- 
pensation shall  be  divided  into  twelve  equal  installments,  one 
of  which  shall  be  the  pay  for  each  calendar  month;  and  in 
making  payments  for  a  iractional  part  of  a  month  one-thir- 
tieth of  one  of  such  installments,  or  of  a  monthly  compensa- 
tion, shall  be  the  daily  rate  of  pay.  For  the  purpose  oi  com- 
puting such  compensation  and  for  computing  time  for  serv- 
ices rendered  during  a  fractional  part  of  a  month  in  connec- 
tion with  annual  or  monthly  compensation,  each  and  every 
month  shall  be  held  to  consist  of  thirty  days,  without  regard 
to  the  actual  number  of  9avs  in  any  calendar  month,  thus 
excluding  the  thirty-first  oi  any  calendar  month  from  the 
computation,  and  treating  February  as  if  it  actually  had 
thirty  days.  Any  person  entering  the  service  of  the  IJnited 
States  during  a  thirty-one  day  month  and  serving  until  the 
end  thereof  shall  be  entitled  to  pay  for  that  month  from  the 
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date  of  entry  to  the  thirtieth  day  of  said  month,  both  dates 
inclusive:  and  any  person  entering  said  service  during  the 
month  or  February  and  serving  until  the  end  thereof  shall 
be  entitled  to  one  month's  pay,  less  as  many  thirtieths  thereof 
as  there  were  days  elapsea  prior  to  date  of  entry:  Provided^ 
That  for  one  day's  unauthorized  absence  on  the  thirty-first 
day  of  anv  calendar  month  one  day's  pay  shall  be  forfeited.' 

"Under  date  of  October  30,  1903,  the  Comptroller  held 
(10  Comp.,  392)  that  the  act  then  in  force  relative  to  the 
method  of  computing  annual  and  monthly  salaries  in  the 
Army  (32  StaL,  934)  did  not  appjly  to  the  payment  of  the 
militia  for  the  reason  that  the  militia  were  not  paid  under  the 
army  appropriation  acts. 

"  Under  this  decision  pay  has  been  allowed  to  the  militia 
when  on  duty  under  sections  14  and  15  of  the  act  of  January 
21,  1903,  for  the  actual  number  of  days  on  duty,  inchiding 
the  31st  day  of  the  month. 

"  Since  the  date  of  the  Comptroller's  decision  of  October 
30,  1903,  Congress,  by  the  act  of  June  30,  1906,  snpra^  pre- 
scribed a  rule  of  computation  for  the  payment  of  the  annual 
and  monthly  salaries  of  persons  in  the  service  of  the  United 
States.  The  pay  of  officers  and  enlisted  men  of  the  Army 
is  annual  and  monthly,  respectively.  (See  the  army  appro- 
priation act  of  May  11,  1908.) 

'^  The  pay  of  the  militia  while  serving  in  encampments  is 
the  same  as  for  the  Regular  Army.  (See  sees.  14  and  15, 
act  of  January  21,  1903.)  The  rules  of  computation  of  army 
pay  under  the  act  of  June  30, 1906,  are  set  forth  in  paragraph 
655,  Army  Regulations  of  1908. 

*•  The  particular  question  which  arises  is  whether  the 
officers  and  enlisted  men  of  the  militia  are  in  the  service  of 
the  United  States  while  serving  at  encampments. 

''  Under  date  of  May  23,  1907,  the  Comptroller  held  that 
members  of  the  militia  comprising  a  rifle  team  traveling 
under  orders  of  the  War  Department  were  troops  of  the 
United  States  within  the  meaning  of  the  land-grant  laws. 

"The  rules  established  by  the  act  of  June  30,  1906,  for  the 
division  of  time  and  the  computation  of  pay  for  services  are 
applicable  only  where  the  compensation  is  annual  or  monthly 
and  the  persons  receiving  it  are  in  the  service  of  the  United 
States.  Though  the  officers  and  enlisted  men  of  the  organized 
militia,  while  engaged  in  actual  field  or  camp  service  for  in- 
struction, or  in  encampments,  maneuvers,  or  field  instruction 
with  the  Regular  Army,  are  entitled  by  law  to  receive  the 
same  pay  as  officers  and  enlisted  men  of  corresponding  grades 
of  the  Regular  Army,  yet  I  am  not  prepared  to  admit  that 
compensation  for  such  service  is  compensation  of  persons  in 
the  service  of  the  United  States. 
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''  I  am  therefore  of  the  opinion,  and  so  decide,  that  the  act 
of  Congress  approved  June  30,  1906  (34  Stat,  763),  pre- 
scribing the  method  of  computing  monthly  and  annual 
salaries,  is  not  applicable  to  payments  made  to  the  militia, 
for  service  at  encampments,  from  the  appropriations  made 
by  Congress,  either  for  joint  encampments  or  allotted  to  the 
States  under  section  1661,  Bevised  Statutes." 

The  decision  of  the  Auditor  appears  to  be  correct  and  is 
approved. 


PAYMENT  FOR  PACKING  AND  CRATING  BAG- 
GAGE OF  OFFICERS  OF  MARINE  CORPS  ON 
CHANGE  OF  STATIONS. 

The  provision  for  packing  and  crating  the  baggage  of-  troops  of  the 
Army,  contained  in  the  act  of  May  11, 1908,  is  applicable  to  officers 
of  the  Marine  Corps,  under  section  1612  of  the  Revised  Statutes, 
and  the  cost  of  such  packing  and  crating  is  payable  from  the 
appropriation  **  Contingent,  Marine  Corps,"  as  an  incident  to  the 
transportation  thereof  as  freight. 

{Assistant  Comptroller  Mitchell   to   the  Secretary  of  the 
Navy^  September  P,  1908.) 

I  have  received  your  communication  of  the  2d  instant,  as 
follows : 

"  Your  decision  is  requested  upon  the  following  questions 
submitted  by  Col.  F.  L.  Denny,  quartermaster,  U.  S.  Marine 
Corps : 

"  1.  Is  the  expense  of  packing  and  crating  the  baggage  of 
officers  of  the  Army,  on  occasions  when  under  proper  orders 
thev  are  required'  to  change  their  stations,  an  allowance 
which  is  applicable  to  officers  of  the  Marine  Corps? 

"  2.  If  so,  to  what  appropriation  is  such  expense  charge- 
able ? 

*'  These  questions  arise  under  the  following  provision  of 
the  army  appropriation  act  of  May  11,  1908  (35  Stat.,  119) : 

" '  Transportation  of  the  army  and  its  supplies :  For  trans- 
portation of  the  army  and  its  supplies,  including  transporta- 
tion of  the  troops  when  moving  either  by  land  or  water,  and 
of  their  bagga^,  including  the  cost  of  packing  and  crating,'* 

"  In  presenting  these  questions  for  decision  the  quarter- 
master of  the  Marine  Corps  says: 

" '  The  quartermaster's  view  of  the  question  is  that  the  au- 
thority of  Congress  to  pack  and  crate  the  baggage  of  officers 
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of  the  Army  at  public  expense  is  an  allowance  to  such  officers. 
That  is  to  say,  where  officers  previously  to  the  passage  of  the 
law  referred  to  were  compelled  to  pay  out  of  their  private 
funds  for  packing  and  crating  their  baggage  upon  change  of 
station,  this  service  is  now  performed  by  the  Quartermaster's 
Department  of  the  Army,  and  the  expense  thereof  paid  from 
puolic  funds.  In  other  words,  when  changing  stations,  offi- 
cers of  the  Army  are  now  saved  an  expense  of  about  $15  to 
$20,  the  Gk)vermnent  assuming  the  obligation.' 

"  Section  1612,  Revised  Statutes,  provides  as  follows: 

" '  The  officers  of  the  Marine  Corps  shall  be  entitled  to  re- 
ceive the  same  pay  and  allowances  *  *  *  ,as  are  or  may 
be  provided  by  or  in  pursuance  of  law  for  the  officers  ♦  ♦  ♦ 
of  like  grades  in  the  infantry  of  the  Army. 

" '  If,  therefore,  the  quartermaster  is  correct  in  assuming 
that  the  new  law  relating  to  the  Army  is  in  the  nature  of  an 
allowance  it  would  seem  that  under  the  section  of  the  Re- 
vised Statutes  quoted  the  same  law  is  applicable  to  officers  of 
the  Marine  Corps.' 

"As  bearing  upon  this  question  your  attention  is  invited  to 
the  following  extract  from  your  decision  of  July  7,  1904 
(11  Comp.  Dec.,  3) : 

"  *  Officers  of  the  Marine  Corps  are  entitled  to  the  same 
allowances  as  are  or  may  be  provided  by  or  in  pursuance  of 
law  for  the  officers  of  like  grades  in  the  infantry  of  the 
Army.     (Sec.  1612,  Rev.  Stat.) 

" '  They  are  entitled  to  have  baggage  transported  by  the 
Quartermaster's  Department  in  the  same  manner  and  to  the 
same  extent  as  officers  of  the  Army  under  similar  circum- 
stances.    (1  Comp.  Dec,  326.)' " 

The  act  of  May  13, 1908  (35  Stat.,  158)  making  appropria- 
tions for  "Contingent  Marine  Corps"  provides: 

"  For  freight,  tolls,  cartage,  ♦  *  *  three  hundred 
and  seventy  thousand  dollars. 

Paragraph  1143,*  Army  Regulations,  1908,  as  amended  by 
General  Orders  No.  128  of  1908,  reads: 

"  In  changing  station,  an  officer's  authorized  allowance 
of  baggage  will  be  turned  over  to  a  quartermaster  for  pack- 
ing and  crating,  and  for  transportation  as  freight  by  ordi- 
nary freight  lines." 

In  the  Army  the  expenses  of  packing  and  crating  baggage 
is  provided  for  under  the  head  of  Transportation  of  the 
Army  and  its  Supplies,  and  is  borne  by  the  appropriation 
for  army  transportation.  It  may  thus  be  considered  an  in- 
cident of  the  transportation  of  the  baggage. 
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In  the  Marine  Corps  there  is  no  specific  authority  of  law 
or  appropriation  for  the  packing  and  crating  of  baggage, 
but  only  for  freight.  The  officers  of  the  Marine  Corps  are, 
however,  in  my  opinion,  by  virtue  of  section  1612,  Revised 
Statutes,  entitled  to  have  their  baggage  packed  and  crated 
by  the  Quartermaster's  Department  in  the  same  manner  and 
to  the  same  extent  as  officers  of  the  Army  under  similar  cir- 
cumstances.    (See  1  Comp.  Dec,  326;  11  id.,  3.) 

The  cost  of  packing  aiul  crating  of  baggage  in  the  Marine 
Corps  may  properly  be  considered  as  an  incident  of  its  trans- 
portation as  freight  and  the  expense  thereof  borne  by  the 
same  appropriation  as  that  for  freight. 

Answering  specifically  the  question  submitted  by  you,  I  am 
of  opinion  that  the  provision  for  packing  and  crating  of 
baggage  found  in  the  appropriation  act  of  May  11,  11)08, 
supra,  for  the  fiscal  year  1900,  is  applicable  to  officers  of  the 
Marine  Corps  and  that  the  cost  of  such  packing  and  crating 
is  payable  from  the  appropriation,  "  Contingent,  Marine 
Corps,"  aupra. 


MOUNTED  PAY  OF  PAYMASTER  IX  THE  NAVY. 

A  payuinster  in  the  Navy  Is  not  entitled  to  moinited  iiay  while  serving 
in  the  grades  of  ensign  and  lieutenant  (junior  grade). 

A  paymaster  of  the  Xavy  is  entitled  to  mounted  pay  while  serving  in 
the  grade  of  lieutenant. 

(Decisiofi  hy  AssiHtant  Comptroller  Mitchell,  September  10^ 

1908.) 

D.  W.  Nesbit,  paymaster,  U.  S.  Xavy^  appealed  January 
24, 1907,  from  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment, in  settlements  dated  December  20,  1900,  disallowing 
him  credit  on  his  personal  accounts  for  the  difference  between 
mounted  and  unmounted  pay  for  the  periods  April  1,  1904, 
to  June  14,  1905,  and  June  15,  1905,  to  May  26,  1906,  re- 
spectively. 

This  case  has  been  suspended  awaiting  the  decision  of  the 
Court  of  Claims  in  the  case  of  Ilcrhert  E.  Stevens  v.  The 
United  States,  which  was  decided  May  25,  1908,  No.  28093. 

No  appeal  has  been  taken  fiom  this  decision  and  the  time 
having  expired  in  which  an  appeal  could  be  taken,  the  same 
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will  be  accepted  as  decisive  of  the  questions  decided  therein. 
The  court  held  that  the  claimant,  a  paymaster  in  the  Navy, 
was  not  entitled  to  mounted  pay  while  serving  in  the  grades 
of  ensign  and  lieutenant,  junior  grade,  but  was  entitled  to 
such  pay  while  serving  in  the  grade  of  lieutenant. 
In  the  course  of  the  decision  the  court  said : 

"  Under  section  1466  of  the  Revised  Statutes,  lieutenants 
in  the  Na^'y  rank  with  captains  in  the  Army,  lieutenants, 
junior  grade,  with  first  lieutenants,  and  ensigns  with  second 
lieutenants.  The  lowest  grade  or  rank  in  the  Pay  Corps  of 
the  Armv  is  that  of  captain,  who  is  given  by  law  the  rank 
of  '  captain,  mounted.'  (2  Suppl.,  R.  S.,  sec.  21,  p.  14T2.) 
There  is  not,  and  never  has  been,  any  rank  in  the  iPay  Corps 
of  the  Army  below  that  of  captain.  The  pay  of  a  captam 
in  the  Pay  Corps  of  the  Army  is  therefore  fixed  by  section 
1261  of  the  Revised  Statutes  at  the  mounted  rate  of  that 
rank 

"  Section  13  of  the  act  of  March  3,  1899  (30  Stat.  L., 
1007),  provides  that  officers  of  the  Pay  Corps  of  the  Xavy 
shall  receive  the  same  pay  provided  by  or  in  pursuance  of 
law  for  the  officers  of  corresponding  rank  in  the  Army. 

"As  was  stated  in  our  former  opinion  in  this  case,  we 
know  no  provision  of  law  whereby  paymasters  in  the  Navy 
should  rank  with  paymasters  in  the  Army,  yet  we  do  find  a 
direct  correspondence  under  these  laws  between  the  pay- 
master with  the  rank  of  lieutenant  in  the  Navy  and  the  pay- 
master with  the  rank  of  'captain,  mounted'  in  the  Army." 

"  In  reaching  this  view  no  violence  is  done  the  rules  and 
general  principles  upon  which  these  personnel  cases  have 
Been  decided;  but,  on  the  contra  it,  it  is  in  direct  conformity 
to  the  view  of  the  Supreme  Court  and  this  court  so  often 
expressed,  that  correspondence  in  rank  is  the  basis  of  army 
pay  to  an  officer  of  the  Navy  under  the  navy  personnel  act. 

''  Being  unable  to  find  any  correspondence  between  any 
officer  in  the  Pay  Corps  of  the  Army  and  an  assistant  pay- 
master in  the  rank  of  ensign  or  lieutenant,  junior  grade,  in 
the  Navy,  it  follows  that  the  latter  can  have  no  more  than 
the  normal  pav  of  his  ^ade  as  fixed  by  the  act  of  1899  and 
section  1261  of  the  Revised  Statutes,  viz,  infantry  pay. 

"  In  accordance  wuth  the  views  herein  expressed,  claimant's 
motion  is  overruled  in  so  far  as  it  pertains  to  claimant's 
service  in  the  rank  of  ensign  and  lieutenant,  junior  grade, 
and  allowed  in  so  far  as  it  pertains  to  his  service  in  the  rank 
of  lieutenant,  and  judgment  is  entered  accordingly." 

During  the  first  period  described  above  from  April  1,  1904, 
to  June  14,  1905,  and  covered  by  said  settlement  6498-C, 
Paymaster  Nesbit,  the  claimant   herein,  held  the  rank  of 
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lieutenant,  junior  grade,  and  is  therefore  not  entitled  to 
mounted  pay  for  that  period. 

The  action  of  the  Auditor  in  this  settlement  is  therefore 
affirmed,  and  a  certificate  of  no  differences  will  accordingly 
be  issued. 

During  a  portion  of  the  second  period  described  above, 
namely,  July  1,  1905,  to  May  26, 1906,  covered  by  said  settle- 
ment 6499-C,  the  claimant  herein  held  the  rank  of  lieutenant, 
and  is  therefore  entitled  to  mounted  pay  for  said  period 
while  holding  the  rank  of  lieutenant. 

The  difference  between  mounted  and  unmounted  pay  for 
this  latter  period  disallowed  by  the  Auditor,  amounting  to 
$194.62,  will,  therefore,  upon  this  revision  be  allowed  and  a 
certificate  of  differences  will  be  issued  accordingly. 


PAYMENT  TO  COURT-MARTIAL  PRISONER  OF 
AMOUNT  EXCEPTED  FROM  FORFEITURE 
WHEN  SENTENCE  MITIGATED. 

The  remlssiou  by  the  Secretai*y  of  the  Navy  of  the  requirement 
Imposed  on  an  enlisted  man  of  the  Navy  by  the  sentence  of  a 
court-martial  that  he  should  be  dishonorably  discharged  does 
not  prohibit  the  payment  to  the  prisoner  on  his  discharge  from 
prison  in  accordance  with  his  modified  sentence  of  $20  excepted 
from  forfeiture  which  his  original  sentence  provided  was  **  to  be 
iwiid  him  when  discharged  pursuant  to  this  sentence,"  such 
amount  never  having  been  forfeited ;  but  if  Instead  of  said  latter 
provision  such  a  sentence  should  contain  the  following  provision, 
viz:  "And,  in  the  event  of  his  dishonorable  discharge  from  the 
service  pursuant  to  the  terms  of  this  sentence  an  additional  sum 
of  $20  to  be  paid  to  him  only  wlien  so  discharged  shall  be  further 
excepted  from  the  beforenlescrlbed  forfeitures,"  the  marine  would 
not  be  entitled  to  the  $20,  except  when  dishonorably  discharged 
pursuant  to  the  sentence. 

{Assistant  Comptroller  Mitchell   to   the  Secretary   of   the 
Navy,  September  10,  1908.) 

I  have  received  your  communication  of  the  20th  ultimo,  as 
follows : 

"The  attached  correspondence  is  self-explanatory.  The 
question  involved,  relating  to  the  case  of  Private  Claude  N. 
Payne,  U.  S.  Marine  Corps,  is  the  proper  construction  of  the 
sentence  of  a  general  court-martial,  which  is  in  accordance 
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with  a  form  drafted  bjr  the  Judge- Advocate-General  of  the 
Navy  and  instructions  issued  by  this  Department 

''The  original  record  in  the  case  shows  that  Payne  was 
sentenced — 

"'To  be  confined  in  such  place  as  the  Secretary  of  the 
Navy  may  designate  for  a  period  of  one  (1)  year;  then  to 
be  dishonorably  discharged  from  the  United  States  Marine 
Corps;  to  perform  police  duties  during  said  confinement;  to 
forfeit  all  pay  and  allowances  that  may  become  due  him 
during  said  confinement,  excepting,  first,  a  sum  of  three  (3) 
dollars  per  month  for  necessary  prison  expenses;  second,  a 
sum  of  thirty-two  (32)  dollars  and  eight  (8)  cents,  the 
amount  of  his  indebtedness  to  the  United  States;  and  third, 
a  sum  of  twenty  (20)  dollars  to  be  paid  him  when  dis- 
charged pursuant  to  tjiis  sentence;  total  forfeiture  of  pay 
amounting  to  seventy  dollars  and  eig;hty-nine  cents  ($70.89).' 

"The  order  of  the  Commander  in  Chief  approving  the 
sentence  stated  that — 

" '  The  period  of  confinement  with  corresponding  police 
duties  and  loss  of  pay  is  reduced  to  six  months,  and  the  dis- 
honorable discharge  is  remitted.' 

"  Under  date  oi  March  21,  1908,  in  response  to  a  letter 
from  Capt.  William  G.  Powell,  assistant  paymaster,  U.  S. 
Marine  Corps,  it  was  held  by  the  Department  in  a  com- 
munication addressed  to  the  commandant  of  the  Marine 
Corps  (original  inclosed)  that  'the  pay  officer  should 
*  *  *  treat  this  man's  account  the  same  as  though  the 
original  sentence  had  exempted  only  the  amount  of  his 
indebtedness  and  the  sum  of  $3  per  month  for  necessary 
prison  expenses.' 

"  The  attention  of  the  Department  has  now  been  called  to 
your  decision  of  June  29,  1906^  (12  Comp.  Dec,  815),  in 
which  it  was  held  that  under  this  form  of  sentence,  if  the  dis- 
honorable discharge  is  remitted  by  the  reviewing  authority, 
the  prisoner  '  is  entitled  to  be  paid  the  $25  reserved  from  for- 
feiture, or  any  part  thereof  that  has  accrued,  upon  completion 
of  the  punishment  imposed  by  the  sentence  after  its  modifica- 
tion by  the  Secretary ;  that  is,  upon  his  discharge  from  prison 
after  a  confinement  of  six  months.' 

"  The  purpose  of  the  exception  from  forfeiture  of  a  lump 
amount,  to  be  paid  on  discharge,  is  to  prevent  the  discharge 
of  prisoners  in  a  penniless  condition,  where  they  may  become 
an  immediate  charge  upon  the  public  in  the  vicinity  of 
United  States  naval  prisons.  In  your  decision  of  June  4, 
1902  (8  Comp.  Dec.,  835),  relating  to  a  case  where  the  sen- 
tence read, '  to  be  given  him  at  the  expiration  of  his  confine- 
ment' it  was  held  by  you  that — 

"  'A  discharge,  whether  honorable  or  not,  was  not  made  a 
condition  to  the  payment  of  the  amounts  of  pay  reserved 
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from  forfeiture,  but  the  only  condition  named  was  that  the 
same  should  be  paid  to  him  upon  the  expiration  of  his  periods 
of  confinement. 

"After  this  decision  the  form  of  sentence  was  changed  to 
read  from  '  at  the  expiration  of  his  term  of  confinement '  to 
'  when  discharged  pursuant  to  this  sentence.'  In  the  line 
with  your  decision  last  above  quoted  it  would  seem  to  follow 
that  in  the  present  case  a  discharge  pursuant  to  the  sentence 
of  the  court  was  made  a  condition  to  the  payment  of  the 
amount  stated,  and  that  with  the  remission  of  that  portion 
of  the  sentence  which  involved  discharge  the  condition 
failed  and  the  sentence  should  be  read  without  the  excep- 
tion. This  view  is  confirmed  by  a  consideration  of  para- 
graph 4,  article  1911,  Navy  Regulations,  1905,  which  reads 
as  follows :  . 

" '  In  all  cases  where  enlisted  men  are  sentenced  to  be  con- 
fined, the  sentence  should  include  a  provision  for  the  lass  of 
all  pay  during  confinement,  except  an  allowance  of  at  least 
two  dollars  per  month  for  prison  exjDenses;  and,  if  in  debt 
to  the  United  States,  of  a  sum  sufficient  to  discharge  such 
indebtedness ;  and,  in  case  the  sentence  involves  dishonorable 
discharge  from,  the  service^  an  allowance  of  at  least  twenty 
dollars  should  be  included,  to  be  paid  at  the  time  of  dis- 
charge.' 

"  See  also  instructions  prescribed  by  the  President  in  con- 
nection with  the  limitations  of  punishments  in  conformity  to 
article  63,  Articles  for  the  Government  of  the  Navy,  Navy 
Regulations,  1905,  page  515. 

'"  It  will  be  seen  from  the  foregoing  that  a  sentence  involv- 
ing confinement  without  dishonorable  discharge,  which  ex- 
cepted from  forfeiture  an  allowance  of  $20,  in  addition  to 
the  other  exceptions  for  prison  expenses  and  amount  of  in- 
debtedness, would  be  contrary  to  the  regulations.  In  other 
words,  the  $20  may  properlv  be  excepted  from  forfeiture 
onlv  where  the  sentence  includes  dishonorable  discharge,  thus 
making  dishonorable  discharge  a  condition  precedent  to  such 
exception. 

"  In  view  of  the  above,  a  reconsideration  of  your  decision 
of  June  29, 1900,  is  requested.  That  decision  operates  to  pre- 
vent the  reviewing  authority  from  remitting  the  dishonoi^- 
able  discharge  in  any  case  without  at  the  same  time  present- 
ing the  prisoner  with  a  gratuity  of  $20,  which  was  not  con- 
templated by  the  regulations.  For  example,  according  to 
the  practice  under  that  decision,  if  a  man  commits  an  oflfense 
for  which  he  gets  six  months'  confinement  without  discharge, 
and  another  man  for  a  more  serious  offense  gets  the  same 
with  discharge,  and  for  some  reason  the  discharge  in  the 
second  case  is  remitted,  the  more  serious  offender,  when  he  is 
restored  to  duty,  gets  $20,  while  the  other  does  not— evi- 
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dently  wrong.  It  is  true  that  a  sentence  imposing  forfeiture 
should  be  strictly  construed,  but  at  the  same  time  regard 
should  be  had  to  the  evident  intention  of  the  court  and  of 
the  regulations,  and  it  should  not  be  so  construed  as  to  defeat 
such  obvious  intention. 

"  In  the  event  that  you  should  adhere  to  your  former  deci- 
sion, your  opinion  is  further  requested  as  to  whether  a 
change  in  the  present  form  of  sentence,  so  as  to  make  the 
clause  in  question  read — 

"  'And,  in  the  event  of  his  dishonorable  discharge  from  the 
service  pursuant  to  the  terms  of  his  sentence,  an  additional 
sum  of  twentv  (20)  dollars  to  be  paid  to  him  only  when  so 
discharged,  shall  be  further  excepted  from  the  before-de- 
scribed forfeitures,' 

would  be  sufficient  to  accomplish  the  intention  of  the  court 
in  such  cases.  It  is  not  considered  by  the  Department  to  the 
best  interests  of  discipline  to  make  this  change  unless  the 
intention  of  the  court  can  not  otherwise  be  given  effect,  inas- 
much as  this  or  any  similar  form  of  sentence  would  seem  to 
imply  a  doubt  in  every  case  as  to  the  certainty  of  the  punish- 
ment, and,  as  has  been  said, '  crimes  are  more  effectually  pre- 
vented bv  the  certainty  than  by  the  severity  of  punishment. 
(Bl.  Com.,  bk.  4,  p.  17.)'" 

You  request  a  reconsideration  of  the  decision  of  this  office 
of  June  29,  1906  (12  Comp.  Dec.,  815),  and  in  the  event 
said  decision  be  adhered  to,  you  desire  to  know  whether  a 
change  in  the  present  form  of  sentence,  such  as  you  suggest, 
would  be  acceptable. 

I  have  given  attention  to  your  request  for  reconsideration 
of  the  decision  of  June  29,  190G,  and  upon  a  careful  review 
of  the  same,  on  the  facts  appearing  therein  and  the  law 
applicable  thereto,  I  am  unable  to  arrive  at  any  different 
conclusion  than  that  therein  expressed. 

If  the  sentence  should  contain  the  following  language,  viz : 

"And,  in  the  event  of  his  dishonorable  discharge  from 
the  service  pursuant  to  the  terms  of  this  sentence,  an  addi- 
tional sum  of  twenty  (20)  dollars  to  be  paid  to  him  only 
when  so  dischar^d  shall  be  further  excepted  from  the  before- 
described  forfeitures," 

as  suggested  by  you,  in  lieu  of  the  third  clause  of  the  sen- 
tence above  set  forth,  I  do  not  think  the  marine  would  be  en- 
titled to  the  $20,  except  he  was  dishonorably  discharged  pur- 
suant to  the  sentence.  That  is,  if  he  was  so  discharged  he 
would  get  it,  but  if  he  was  not  so  discharged  he  would  not 
get  it 

86464— vol  15--09 ^9 
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ADDITIONAL  COMPENSATION  OF  CONTRACTOR 
FOR  MORE  WORK  THAN  ESTIMATED. 

Where,  under  a  contract  to  **  replace  all  defective  or  corroded  bolts 
that  secure  the  planking  to  the  framing  "  of  a  light  vessel  "  that 
may  be  found  necessary,  estimated  to  be  5,000"  for  a  stipulated 
lump  sum,  it  is  subsequently  found  necessary  to  replace  10,000 
instead  of  5,000  of  such  bolts,  the  contractor  Is  not  required  to 
replace  such  a  gross  increase  for  the  original  stipulated  sum, 
and  is  entitled  to  additional  compensation  therefor,  but  only  at 
the  same  rate  stipulated  for  the  first  5,000. 

{Comptroller  Tracewell  to  the  Secretary  of  Commerce  and 
Labor.  September  H^  1908,) 

I  am  m  receipt  of  your  request  of  August  31,  1908,  for  a 
decision  on  a  question  therein  presented,  as  follows : 

"  Pursuant  to  the  authority  of  this  department,  under  date 
of  August  5,  1908,  the  Light-House  Board  accepted  the  bid 
of  the  Spedden  Shipbuilding  Com{)any  of  Baltimore,  Md., 
in  the  sum  of  $5,066,  the  lowest  received,  for  making  repairs 
to  light  vessel  No,  71^  and  employed  the  company  to  make  the 
repairs  specified  without  formal  contract,  the  cost  thereof  to 
be  paid  from  the  appropriation  for  '  Expenses  of  light  ves- 
sels, 1909.' 

"  Item  No.  5  of  the  specifications  for  this  work,  made  a 
part  of  the  company's  proposal,  which  was  accepted  by  the 
government,  provides  as  follows: 

"  '  5.  Replace  all  defective  or  corroded  bolts  that  secure  the 
planking  to  the  framing  that  may  be  found  necessary,  esti- 
mated to  be  5,000. 

"'(Many  of  these  bolts  are  found  to  be  badly  corroded. 
In  order  to  get  at  these  bolts  it  will  be  necessary,  in  addition 
to  removing  the  outside  l^-inch  plank  sheathing,  to  move  the 
water  tanks,  12  forward  and  6  ait.  Also  necessary  to  remove 
the  inside  planking  or  ceiling  in  the  chain  lockers  and  coal 
bunkers.)' 

"  The  price  quoted  by  the  Spedden  Shipbuilding  Company 
for  this  item  was  $490.  During  the  progress  of  making  these 
repairs  it  was  found  that  about  5,000  additional  bolts  were 
necessary.  The  Spedden  Shipbuilding  Company  proposed 
to  renew  these  additional  5,000  bolts  for  the  sum  of  $1,960, . 
the  acceptance  of  which  bid  has  been  recommended  by  the 
Light-House  Board. 

"It  occurs  to  the  department  that  under  the  language  of 
item  5,  above  quoted,  and  the  unqualified  bid  of  the  company, 
there  is  some  doubt  as  to  whether  the  contractors  are  not  re- 
quired to  replace  all  defective  or  corroded  bolts,  regardless 
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of  the  number  found  necessary  to  be  renewed,  for  the  amount 
specified  in  its  original  bid  for  this  item,  viz,  $490. 

"  From  the  wording  of  this  item  of  the  specifications  it 
does  not  appear  that  the  estimate  of  5,000  bolts  stated  therein 
was  a  warranty  or  guarantee  to  the  contractor  that  this  num- 
ber only  would  be  required.  The  Light-House  Board,  how- 
ever, states  that  when  bids  were  originally  solicited  for  re- 
pairs to  this  vessel  her  master  went  over  her  carefully  and 
ascertained  that  the  number  of  bolts  which  would  be  required 
would  be  about  5,000,  and  that  this  was  placed  in  the  specifi- 
cations as  the  number  that  would  require  renewal. 

"  In  view  of  the  lan^age  of  item  5,  above  quoted,  it  is 
requested  that  you  advise  this  department  whether  or  not 
the  contractors  are  required  to  supply  this  extra  5,000  bolts 
without  any  additional  compensation.  If  they  are  not,  please 
advise  the  department  whether  it  can  insist  on  the  con- 
tractors furnishing  this  additional  5,000  at  the  unit  price 
(above  10  cents)  for  each  bolt,  as  computed  from  the  amount 
($490)  stated  in  their  bid  for  item  5,  instead  of  paying  about 
40  cents  per  bolt,  as  will  have  to  be  done  in  case  the  $1,960 
bid  is  accepted. 

"As  the  repairs  to  this  vessel  are  urgently  needed,  an  earlj 
decision  in  this  matter  will  be  greatly  appreciated.  There  is 
inclosed  herewith  for  your  information  the  following  cor- 
respondence on  this  subject,  which  you  will  please  return  with 
your  decision  in  this  matter: 

"•1.  Letter  from  the  Light -House  Board  to  the  department 
under  date  of  August  28,  1908. 

"  2.  Letter  from  inspector  of  the  fifth  light-house  district 
at  Baltimore  to  the  Light-House  Board,  under  date  of 
August  28,  1908. 

"  3.  Letter  from  Superintending  Engineer  Warrington  to 
the  Light-House  Board  under  date  of  August  28,  1908. 

"  4.  Letter  from  H.  M.  Addison,  secretary  and  treasurer  of 
the  Spedden  Shipbuilding  Company,  Baltimore,  to  the  in- 
spector of  the  fiftn  light-house  district,  under  date  of  August 
27,  1908. 

"  5.  Proposal  submitted  by  the  Spedden  Shipbuilding 
Company,  under  date  of  July  20,  1908,  and  specifications  at- 
tached thereto  covering  work  to  be  done. 

"6.  Copv  of  letter  from  Light-House  Board  to  the  in- 
spector, fifth  light-house  district,  dated  July  14,  1908." 

There  is  no  formal  contract  in  this  case.  The  Government 
made  request  for  proposals  for  repairs  to  the  vessel  as  set 
forth  in  the  specification  attached  thereto,  which  defined  the 
repairs  required  by  items;  the  Spedden  Shipbuilding  Com- 
pany in  submitting  its  proposal  inserted  opposite  each  item 
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as  it  appeared  on  the  Governinent's  request  for  proposaL,  the 
price  at  which  it  would  do  that  work,  and  the  Government 
accepted  the  proposal  without  change.  This  constitutes  the 
agreement  between  the  parties.  The  work  required  in  con- 
nection with  the  bolts  is  referred  to  in  items  3  and  5  of  the 
specification,  as  follows: 

^^3.  Remove  as  much  of  the  l|-inch  plank  sheathing  as 
may  be  necessary  in  order  to  examine  and  renew  such  oi  the 
through  bolts  that  secure  the  planking  as  may  be  found  de- 
fective.   Afterwards  replacing  the  1 J -inch  plank  sheathing. 

"(This  is  a  composite  vessel,  and  since  building  has  had  a 
11-inch  wood  sheathing  placed  on  her  hull  outside  the  hull 
planking.  Many  of  the  bolts  are  found  to  be  badly  corroded 
and  will  have  to  be  replaced.) 

"  5.  Replace  all  defective  or  corroded  bolts  that  secure  the 
planking  to  the  framing  that  may  be  found  necessary,  esti- 
mated to  be  5.000. 

"(Many  of  these  bolts  are  found  to  be  badly  corroded.  In 
order  to  get  at  these  bolts  it  will  be  necessary,  in  addition  to 
removing  the  outside  1^-inch  plank  sheathing,  to  move  the 
water  tanks,  12  forward  and  6  aft.  Also  necessary  to  remove 
the  inside  planking  or  ceiling  in  the  chain  lockers  and  coal 
bunkers.)" 

The  question  in  this  case  is  dependent  on  the  determinati<m 
of  what  the  parties  meant  by  this  particular  part  of  the 
agreement.  The  specification  quoted  supra  would  appear  to 
require  a  sj^ecific  piece  of  work  to  be  done.  This  is  suggested 
by  the  use  of  the  word  "  all,"  to  wit :  "  Replace  all  defective 
or  corroded  bolts."  If  this  was  all  there  was  to  the  undertak- 
ing, it  would  plainly  require  the  contractor  to  replace  all 
defective  or  corroded  bolts,  regardless  of  the  quantity.  The 
number  of  bolts  that  would  have  to  be  replaced  was  clearly 
uncertain ;  hence  the  quantity  was  estimated.  This  afforded 
contractoi-s  a  basis  on  which  to  bid,  and  it  shows  what  the 
parties  had  in  mind  as  to  the  possible  extent  of  this  particu- 
lar work.  Under  such  conditions,  evStimating  the  quantity 
at  5,000,  would  appear  to  l^e  a  qualification  of  the  undertak- 
ing to  replace  aU  defective  or  corroded  bolts.  It  was  equiva- 
lent to  using  the  qualif^nng  words  "  about,"  or  "  more  or 
less,"  and  to  entitle  only  slight  variations,  gi'eater  or  less, 
from  the  estimated  quantity.  This  view  would  require  the 
contractor  to  do  the  estimated  quantity,  with  slight  variations, 
greater  or  less,  for  the  sum  of  $i90,  named  in  its  proposal. 
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There  is  no  provision  in  the  papers  constituting  the  agree- 
ment giving  a  broader  meaning;  and  if  it  was  intended  the 
contractor  should  replace  an  unlimited  number  of  bolts  the 
estimate  of  the  quantity  was  unnecessary  and  without  mean- 
ing. If  in  fact  the  number  of  bolts  to  be  replaced  was  found 
during  the  progress  of  the  work  to  be  greater  by  5,000  than 
the  estimated  quantity,  it  is  clearly  not  a  slight  variation,  but 
so  gross  as  to  justify  a  conclusion  that  it  was  not  within  the 
reasonable  contemplation  of  the  parties  that  such  quantity 
(10,000  bolts)  should  be  replaced  for  the  sum  of  $490.  I 
do  not  think,  however,  that  the  excess  quantity  of  5,000  bolts 
should  be  considered  as  entirely  outside  of  the  agreement. 
The  excess  quantity  must  be  understood  as  necessary  to  com- 
plete the  work  referred  to  in  items  3  and  5  of  the  specifica- 
tion, and,  under  the  views  above  expressed,  I  am  of  opinion 
it  entitles  taking  the  price  of  $490  for  the  estimated  quantity 
of  5,000  as  the  basis  of  payment  for  the  number  of  bolts 
actually  required,  the  facts  as  presented  showing  it  to  be  an 
added  number  of  bolts  to  be  replaced  under  the  same  work- 
ing conditions.  If  the  number  of  bolts  replaced  was  10,000, 
I  am  of  opinion  the  contractor  is  entitled  to  be  paid  the  sum 
of  $490  in  addition  to  the  sum  of  $490  specified  in  item  5. 


FEES  OF  WITNESS  BEFORE  SPECIAL  EXAMINER 
IN  STATE  OF  COLORADO. 

When  a  witness  in  obedience  to  a  subpoena  issued  out  of  tlie  United 
States  circuit  court  for  tlie  district  of  Colorado  attends  before 
a  special  examiner  for  the  purpose  of  giving  testimony  on  behalf 
of  the  United  States  in  an  equity  case  then  i)endlng  in  said  court, 
he  is  entitled  to  be  paid  the  fees  and  mileage  provided  by  the 
act  of  May  27,  1908,  but  the  same  should  be  paid  only  under  order 
of  the  court 

{Comptroller   Tracewell   to   D.    C.  BaiUy^    United   States 
marshal^  September  H^  1908,) 

I  am  in  receipt  of  your  letter  of  the  28th  ultimo,  as  fol- 
lows: 

"  Inclosed  find  voucher  for  Charles  H.  Loucks  for  $3.60. 
Mr.  Loucks  was  subpoenaed  as  a  witness  on  behalf  of  the 
United  States  to  appear  before  Solon  W.  Pingrey,  acting  as  a 
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special  examiner  at  Pagosa  Springs,  Colo.,  and  who  was 
appointed  bv  Judge  Lewis,  United  States  district  and  circuit 
judge  for  the  district  of  Colorado,  to  take  testimony  in  a 
number  of  equity  cases  now  pending  in  this  court. 

"  I  desire  specific  authority  to  pay  this  witness  and  also 
advice  as  to  whether  the  inclosed  voucher  and  certificate  is 
in  proper  form  for  this  case.  In  short,  does  the  sundry  civil 
act  of  May  27,  1908,  authorize  me  to  pay  this  witness  $3  per 
day  for  attendance  before  this  examiner  and  15  cents  per  mile 
overland  mileage?" 

Section  848,  Revised  Statutes,  provides  that  witness  fees 
shall  be  paid  as  follows: 

"  For  each  day's  attendance  in  court,  or  before  any  officer 
pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  a 
mile  for  going  from  his  place  of  residence  to  the  place  of  trial 
or  hearing,  and  five  cents  a  mile  for  returning.' 

The  act  of  May  27,  1908  (35  Stat.,  377),  referred  to  by  the 
marshal,  contains  the  following  provision: 

"  Jurors  and  witnesses  in  the  United  States  courts  in  the 
States  of  Wyoming,  Montana,  Washington,  Oregon,  Califor- 
nia, Nevada,  Idaho,  Colorado,  and  Utah,  and  in  the  Territories 
of  New  Mexico  and  Arizona,  shall  be  entitled  to  receive  for 
actual  attendance  at  any  court  or  courts  and  for  the  time 
necessarily  occupied  in  going  to  and  returning  from  the 
same,  three  dollars  a  day,  and  fifteen  cents  for  each  mile 
necessarily  traveled  over  any  stage  line,  or  by  private  convey- 
ance, and  five  cents  for  each  mile  by  any  railway  or  steam- 
ship in  going  to  and  returning  from  said  courts.    ♦    ♦    ♦  " 

The  facts  as  gathered  from  the  marshal's  letter  and  the 
vouchers  submitted  show  that  Solon  W.  Pingrey  was  ap- 
pointed by  the  United  States  circuit  court  for  the  district  of 
Colorado  as  a  special  examiner  in  certain  equity  cases  for 
the  purpose  of  taking  the  testimony  of  witnesses  in  said  cases, 
which  cases  were  pending  in  the  United  States  circuit  court. 

Equity  rule  No.  67,  made  by  the  Supreme  Court  of  the 
United  States  in  conformity  to  section  917,  Revised  Statutes, 
provides  for  the  appointment  of  special  examiners  to  take 
testimony,  and  doubtless  Mr.  Pingrey  was  appointed  under 
that  rule. 

It  is  well  settled  that  rules  adopted  by  the  Supreme  Court 
have  the  force  and  effect  gf  law  upon  inferior  courts  if  they 
are  not  in  conflict  with  the  statutes.  {Seymour  v.  PhilUp^s 
Co,^  7  Biss.,  460.)     Such  rules  are  binding  upon  the  circuit 
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and  district  courts  in  matters  of  process  and  procedure  in 
equity  cases.     {PouUney  v.  La  Fayette^  12  Peters,  472.) 
Equity  rule  No.  78  provides  as  follows : 

"  Witnesses  who  live  within  the  district  may  ♦  ♦  ♦  be 
summoned  to  appear  before  the  commissioner  appointed  to 
take  testimony,  or  before  a  master,  or  examiner  appointed 
in  anv  cause,  hy  subpoena  in  the  usual  /o/v^i,^  which  may  be 
issued  by  the  clerk  in  blank,  and  filled  up  by  the  party  pray- 
ing the  same,  or  by  the  commissioner,  master,  or  examiner, 
requiring  the  attendance  of  the  witnesses  at  the  time  and 
place  specified,  who  shall  be  allowed  for  attendance  the  same 
comvensation  as  for  attendance  in  court ^  and  if  any  witness 
shall  refuse  to  appear  or  give  evidence  it  shall  be  deemed  a 
contempt  of  the  court,  which  being  certified  to  the  clerk's 
office  by  the  commissioner,  master,  or  examiner,  an  attach- 
ment may  issue  thereupon  by  order  of  the  court  or  any  judge 
thereof,  m  the  same  manner  as  if  the  contempt  were  for  not 
attending,  or  for  refusing  to  give  testimony  in  court." 

Under  the  above  rule  it  appears  that  the  witnesses  before 
a  special  examiner  attend  in  obedience  to  subpoenas  issued 
out  of  the  United  States  courts,  and  refusal  to  so  attend  and 
testify  is  "  deemed  a  contempt  of  the  court."  The  rule  also 
expressly  provides  that  the  witnesses  "shall  be  allowed  for 
attendance  the  same  compensation  as  for  attendance  in 
court." 

It  is  thus  seen  that  a  witness  before  a  special  examiner  or 
master  in  chancery  is  practically  in  the  same  status  as  a  wit- 
ness in  attendance  upon  court,  and  I  am  of  opinion  that  such 
witness,  when  in  obedience  to  a  subpoena  issued  out  of  the 
United  States  circuit  court  for  the  district  of  Colorado,  at- 
tends before  a  special  examiner  for  the  purpose  of  giving 
t^imony  on  behalf  of  the  United  States  in  an  equity  case 
then  pending  in  said  court,  he  is  entitled  to  be  paid  the  fees 
and  mileage  provided  in  the  act  of  May  27, 1908,  supra. 

As  to  whether  the  voucher  and  the  certificate  as  sub- 
mitted are  in  proper  form,  I  would  state  that  the  voucher 
corresponds  with  the  form  already  approved  by  this  office  on 
November  30,  1907,  for  use  in  the  United  States  courts,  and 
shows  that  the  travel  was  made  and  the  services  were  ren- 
dered by  Chas.  H.  Loucks  as  a  witness  in  attendance  upon 
the  United  States  circuit  court  for  the  district  of  Colorado. 
The  certificate,  however,  or  order  to  the  marshal,  to  the  effect 


Digitized  by  VjOOQIC 


136  DECISIONS   OF  THE  COMPTBOLLER. 

that  the  witness  is  entitled  to  a  per  diem. of  $3  and  to  mileage 
at  the  rate  of  15  cents  per  mile  for  4  miles  by  private  con- 
veyance, is  not  signed  by  the  clerk  of  the  court,  and  there  is 
no  evidence  to  show  that  the  witness  was  ordered  paid  by  the 
court ;  and  in  view  of  section  855,  Revised  Statutes,  the  mar- 
shal is  not  authorized  to  pay  witnesses  in  the  United  States 
courts  except  upon  order  of  the  court.  The  section  referred 
to  reads  as  follows: 

"  In  cases  where  the  United  States  are  parties,  the  marshal 
shall,  on  order  of  the  court,  to  be  entered  on  its  minutes,  pay 
to  the  jurors  and  witnesses  all  fees  to  which  they  appear  by 
such  order  to  be  entitled,  which  sum  shall  be  allowed  him  at 
the  Treasury  in  his  accounts.'' 

Section  846,  Revised  Statutes,  provides: 

"  *  *  *  That  no  accounts  of  fees  or  costs  paid  to  any 
witness  or  luror,  upon  the  order  of  any  judge  or  commis- 
sioner, shall  be  so  reexamined  as  to  charge  any  marshal  for 
an  erroneous  taxation  of  any  such  fees  or  costs." 

From  the  above  it  is  clearly  seen  that  the  order  of  the  court 
to  pay  a  witness  is  final  and  conclusive,  and  you  are  advised 
that  you  will  be  given  credit  in  the  settlement  of  your  ac- 
counts at  the  Treasury  for  the  per  diem  and  mileage  paid  to 
the  witness  in  question  when  paid  upon  the  order  of  the 
court. 


ADDITIONAL  COMPENSATION  TO  MEDICAL 
OFFICERS  OF  THE  NAVY  FOR  SERVICES  TO 
DESTITUTE  NATIVES  IN  ALASKA. 

The  salary  of  meiUcal  officers  of  the  Navy  being  fixed  by  law,  payment 
to  them  of  additional  compensation  for  medical  service  and  at- 
tendance or  hospital  aid  rendered  or  furnished  by  them  to  desti- 
tute natives  in  Alaska  from  the  appropriation  "  Education  in 
Alaska  "  is  prohibited  by  section  1765  of  the  Revised  Statutes. 

(Assistant   Comptroller  Mitchell   to   the  Secretary   of  the 
Interior^  September  H^  1908.) 

I  have  received  your  communication  of  the  3d  instant 
requesting  my  decision  of  the  question  presented  in  a  letter 
from  the  Chief  of  the  Alaskan  Division,  Bureau  of  Educa- 
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tion,  Department  of  the  Interior,  of  the  15th  ultimo,  and 
from  the  Commissioner  of  Education,  Department  of  the 
Interior,  of  the  2d  instant,  as  follows: 

"  Juneau,  Alaska,  August  i5, 190S. 
"  The  Commissioner  of  Education, 

'^Washitiffton^  D.  G. 
"  Sir  :  I  have  the  honor  to  recommend  that  a  contract  be 
entered  into  with  Capt.  Paul  C.  Hutton,  as  physician  in  the 
Alaska  school  service,  to  furnish  medical  relief  to  destitute 
natives  in  the  vicinity  of  Haines,  and  to  furnish  hospital 
services  in  his  private  hospital  at  that  place  for  the  care  of 
destitute  natives  at  the  rate  of  $1  per  office  call  or  visit,  and 
$1.50  per  day,  respectively,  the  teacher  in  each  case  to  certify 
to  the  physician  that  the  native  in  question  is  destitute  and 
requires  medical  or  hospital  care. 

"  I  further  recommend  that  the  same  arrangement  for  both 
medical  and  hospital  care  be  entered  into  with  Dr.  C.  C. 
Grieve,  TJ.  S.  Navy,  at  Sitka,  Alaska. 

"  Respect fuUv^  yours,  ^ 

"(Signed)  Harlan  Updegraff, 

''Chief  of  the  Alaska  Division.'^'* 

"  I  have  the  honor  to  transmit  herewith  a  copy  of  a  letter 
from  Dr.  Harlan  Updegraff,  chief  of  the  Alaska  division  of 
this  Bureau,  dated  Juneau,  Alaska,  August  15,  in  which 
Doctor  Updegraff  recommends  that  contracts  be  entered  into 
with  Paul  C.  Hutton,  captain.  Medical  Corps,  17nited  States 
Army,  Fort  William  H.  Seward,  Alaska,  and  with  Dr.  C.  C. 
Grieve,  passed  assistant  surgeon.  United  States  Navy,  sta- 
tioned at  Sitka,  Alaska,  to  furnish  medical  relief  and  hospital 
care  to  destitute  natives  in  the  vicinity  of  Fort  Seward  and 
of  Sitka,  respectively. 

'*  Doctor  tfpdegraff's  recommendations  meet  with  my  ap- 

Eroval,  and  I  respectfully  request  that  said  recommendations 
B  brought  to  the  attention  of  the  Comptroller  of  the  Treas- 
ury with  a  view  to  securing  his  opinion  as  to  whether  or  not 
such  contracts  as  those  indicated  in  Doctor  Updegraff's  letter 
can  be  entered  into. 

"  The  protection  of  the  Alaskan  natives  from  disease  is  a 
matter  of  vital  importance  to  the  race,  and  in  order  to  insure 
the  success  of  the  plans  of  this  Bureau  for  the  medical  relief 
of  the  Alaskan  natives  the  securing  of  the  services  of  espe- 
ciallv  qualified  phvsicians  is  essential. 

''  6oth  Doctor  iJutton  and  Doctor  Grieve  are  thoroughly 
familiar  with  the  conditions  prevailing  in  the  Alaskan 
villages  and  are  in  full  sympathy  with  the  philanthropic 
work  proposed.     I  regard  it  as  extremely  desirable  that  the 
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services  of  Doctor  Hutton  and  Doctor  Grieve  be  secured  in 
the  manner  indicated  in  Doctor  Updegraff's  letter." 

The  act  of  May  27, 1908  (35  Stat.,  350),  provides: 

"  Education  in  Alaska :  To  enable  the  Secretary  of  the  In- 
terior, in  his  discretion  and  under  his  direction,  to  provide 
for  the  education  and  support  of  the  Eskimos,  Aleuts,  In- 
dians, and  other  natives  oi  Alaska ;  for  erection,  repair,  and 
rental  of  school  buildings  not  including  hospital  buildings; 
for  text-books  and  industrial  apparatus;  for  pay  and  neces- 
sarj'^  traveling  expenses  of  general  agent,  assistant  agent, 
superintendents,  teachers,  physicians,  and  other  employees, 
and  all  other  necessary  miscellaneous  expenses  which  are  not 
included  under  the  above  special  heads,  two  hundred  thou- 
sand dollars;     ♦     *     *. 

"  That  all  expenditure  of  money  appropriated  herein  for 
school  purposes  in  Alaska  shall  be  under  the  supervision 
and  direction  of  the  Commissioner  of  Education  and  in  con- 
formity with  such  conditions,  rules,  and  regulations  as  to 
conduct  and  methods  of  instruction  and  expenditure  of 
money  as  may  from  time  to  time  be  recommended  by  him 
and  approved  by  the  Secretary  of  the  Interior." 

Section  1765  of  the  Revised  Statutes  provides  that — 

"  No  officer  in  any  branch  of  the  public  service  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulation,  shall  receive  any  additional  pay,  extra 
allowance,  or  compensation,  in  any  form  whatever,  for  the 
disbursement  of  public  money,  or  for  any  other  service  or 
duty  whatever,  unless  the  same  is  authorized  by  law,  and  the 
appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

It  appears  that  Capt.  Paul  C.  Hutton  and  Dr.  C.  C. 
Grieve,  U.  S.  Navy,  are  persons  whose  salary,  pay,  and 
emoluments  are  fixed  by  law.  It  is  not  proposed  to  appoint 
them  to  or  employ  them  in  a  position  with  compensation  fixed 
by  law  or  regulation.  Payment  to  them  of  compensation  for 
the  duty  or  service  in  any  form  w^hatever  is  therefore  pro- 
hibited by  section  1765  of  the  Revised  Statutes.  {Stanahury 
V.  United  States,  8  Wall.,  33 ;  Hall  v.  Vnited  States,  91  U.  S., 
559;  Woodwell  v.  United  States,  41  Ct.  CI.,  357,  367;  10 
Comp.  Dec,  837.) 

You  are  advised  that  you  would  not  be  authorized  to  make 
the  contracts  indicated. 
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EXTRA-DUTY  PAY  OF  MUSICIAN  IN  MARINE 
CORPS  WTIO  PERFORMS  THE  DUTIES  OF  DRUM 
AND  TRUMPET  INSTRUCTOR. 

A  mnsiclaii,  first  class,  in  tlie  Marine  Corps,  who  performs  the  duties 
of  drum  and  trumpet  instructor  at  the  Marine  Barracks,  and  re- 
ceives, in  addition  to  his  pay  as  such  musician,  $1  per  month  from 
each  apprentice  pursuant  to  their  agreement  at  time  of  enlist- 
ment prescribed  by  the  Navy  Department,  is  not  entitled  to  the 
additional  pay  provided  for  enlisted  men  on  extra  duty  by  section 
12S7  of  the  Revised  Statutes  as  amended  by  the  act  of  March 
3,  1885. 

(Decision   hy   Aasistaivt   Comptrolhr  Mitchell^   September 

15,1908,) 

Greorge  C.  Fugitt,  musician,  first  class,  U.  S.  Marine  Corps 
(retired),  appealed,  May  29,  1908,  from  the  action  of  the 
Auditor  for  the  Navy  Department,  in  settlement  dated  May 
22, 1908,  disallowing  his  claim  for  extra-duty  pay  as  a  drum 
and  trumpet  instructor  at  the  Marine  Barracks,  Washington, 
D.  C.,  from  Januaiy  2, 1891,  to  May  14, 1904. 

The  auditor  disallowed  the  claim  because — 

"  There  is  no  law  authorizing  payment  of  extra-duty  pay 
for  service  as  drum  and  trumpet  instructor." 

The  said  claim  is  based  on  section  1287  of  the  Revised 
Statutes  as  amended  by  the  act  of  March  3,  1885  (23  Stat., 
359),  which  pro\ddes  in  part  as  follows: 

"  Sec.  1287.  When  soldiers  are  detailed  for  employment  as 
artificers  or  laborers  in  the  construction  of  permanent  mili- 
tary works,  public  roads,  or  other  constant  labor  of  not  less 
than  ten  days'  duration,  they  shall  receive,  in  addition  to 
their  regular  pay,  the  following  compensation :     *     *     *." 

Act  of  March  3,  1885 : 

"  That  *  ♦  *  dollars  *  *  *  shall  be  set  aside  for 
the  payment  of  enlisted  men  on  extra  duty  at  constant  labor 
of  not  less  than  ten  davs;  and  such  extra-duty  pay  hereafter 
shall  be  at  the  rate  of  fifty  cents  per  day  for  mechanics,  arti- 
sans, school  teachers,  and  clerks  at  army,  division,  and  de- 
partment headquarters,  and  thirty-five  cents  per  day  for 
other  clerks,  teamsters,  laborers,  and  other  enlisted  men  on 
extra  duty." 
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The  claimant,  by  attorney,  states: 

"  In  my  opinion,  the  claimant  should  be  classed  as  an  arti- 
san, a  musician  being  an  artisan ;  if  not  one  of  the  enumerated 
classes,  he  certainly  is  included  under  the  broad  and  compre- 
hensive clause,  '  other  enlisted  men  on  extra  duty.' " 

It  appears  that  claimant,  as  drummer  and  private.  United 
States  Marine  Corps,  performed  the  duties  of  drum  and 
trumpet  instructor  for  a  large  portion  of  the  time  claimed, 
for  which  services  he  has  been  paid,  as  appears  from  the  fol- 
lowing indorsements: 

Lieut.  Col.  George  Richards,  assistant  paymaster,  U.  S. 
Marine  Corps,  acting  paymaster,  in  his  indorsement  of  July 
22,  1908,  states: 

"  This  office  understands  that  apprentices  of  the  Marine 
Corps,  enlisted  pursuant  to  the  provisions  of  section  3  of  the 
act  of  June  12,  1858  (11  Stat.,  314^18),  agree  to  pay  for 
services  of  instruction,  both  in  music  and  in  ordinary 
branches  of  an  English  education,  as  rendered  to  them,  after 
enlistment,  at  the  rate  of  $3  per  month,  by  consenting,  in 
writing,  at  the  time  of  their  enlistment,  that  such  sh^l  be 
deducted  from  their  monthly  pay.  As  a  matter  of  fact,  how- 
ever, such  is  never  deducted  from  payments  made  to  them 
by  this  office.  They  are  always  paid  in  full  their  monthly 
pay  as  they  present  themselves  at  the  pay  tables.  It  is  under- 
stood here,  however,  that  such  agreement  is  otherwise  ful- 
filled by  them,  under  the  supervision  of  their  commanding 
officer,  and  that  the  instructors  are  compensated  for  their 
services  through  funds  received  by  them  from  the  source 
indicated." 

Maj.  Charles  G.  Long,  U.  S.  Marine  Corps,  commanding 
United  States  Marine  Barracks,  AVashington,  D.  C.,  in  his 
indorsement  of  *July  27,  1908,  states: 

"AH  instructors  of  apprentices  receive  extra  pay  for  their 
services  as  instructors  in  the  drum,  the  trumpet,  and  the 
English  branches.  Every  one  of  these  instructors  is  paid  a 
dollar  a  month  by  every  apprentice  under  instruction. 

"  Eugitt  received  this  same  extra  pay  for  his  services,  and 
all  these  instructors  of  apprentices  understand  that  this 
monthly  pay  received  from  the  apprentices  is  extra  pay  for 
their  services  as  instructors." 

In  the  case  of  Lemuel  Fugitt  v.  The  United  States  (28  Ct 
CI.,  253)  the  court  held  that  the  above-quoted  laws,  which 
provide  that  enlisted  men  on  extra  duty  shall  receive  addi- 
tional pay,  does  not  extend  to  one  in  the  Marine  Corps  acting 
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as  a  schoolmaster,  whose  extra  pay  is  proAdded  for  by  a  pay- 
ment from  his  pupils,  the  apprentices,  agreed  to  by  them  at 
the  time  of  their  enlistment  and  prescribed  by  the  Navy 
Department. 
In  dismissing  the  petition  the  court  said : 

"Plaintiff  surrendered  his  duty  as  sergeant;  he  was  re- 
leased from  much  irksome  militaiy  control;  he  received  a 
considerable  sum  above  his  sergeant's  pay,  and  now  he  can 
not,  in  addition  to  these  advantages,  enjoyed  through  several 
years,  claim  the  pay  of  the  act  of  1884.  To  allow  his  con- 
tention would  be  to  violate  the  long-continued  practice  of  the 
Department,  to  violate  an  understanding  to  which  for  many 
years  he  was  at  least  a  tacit  party,  and  in  effect  would  be  to 
give  him  two  pays  for  work,  which  was  not  in  fact  '  extra ' 
work,  which  freed  him  from  his  duties  as  a  sergeant." 

The  material  facts  in  the  two  cases  appear  to  be  substan- 
tially the  same. 

The  action  of  the  Auditor  is  therefore  affirmed,  and  a  cer- 
tificate of  no  differences  will  accordingly  be  issued. 


COST  OF  SUBSISTENCE  SUPPLIES  TO  A  PAYMAS- 
TER'S CLERK  OF  THE  ARMY. 

A  imymaster*s  clerk  of  the  Army  is. an  officer  of  the  Army  within  the 
meaning  of  the  act  of  July  5,  1884,  and  is  entitled  under  such  act 
to  purchase  subsistence  supplies  at  cost  prices  only. 

{Decision  by  Assistant  Comptroller  Mitchell^  September  18^ 

1908.) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision  dated  the 
14th  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  examination  of  accounts  in  this  office  the  question 
arises  as  to  whether  a  paymaster's  clerk  in  the  Army  is  enti- 
tled to  purchase  subsistence  supplies  at  cost  prices  or  at  cost 
prices  with  10  per  cent  added. 

"  This  question  involves  the  proper  construction  of  the  act 
of  July  5,  1884  (23  Stat.,  108). 

"  The  act  of  July  5,  1884,  provides : 

" '  That  hereafter  all  sales  of  subsistence  supplies  to  officers 
and  enlisted  men  shall  be  made  at  cost  price  only.' 

"Paragraph  1271,  Army  Regulations,  1904,  and  para- 
graph 1263,  Army  Regulations,  1908,  provide  that  civilians 
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employed  with  the  Army  may  purchase  subsistence  supplies 
from  the  Subsistence  Department  for  their  own  use  at  cost 
prices  with  10  per  cent  added. 

''  In  a  decision  dated  May  7, 1901  (7  Comp.  Dec,  715),  As- 
sistant Comptroller  Mitchell  decided  as  follows,  quoting  the 
syllabus : 

"  'A  paymaster's  clerk  of  the  Army  is  an  officer  within  the 
meaning  of  the  act  of  May  26,  1900,  and  he  is  entitled  to  the 
10  per  cent  increase  of  pay  proper  provided  for  therein  while 
serving  in  Porto  Rico. 

"  In  a  decision  dated  September  2,  1902  (9  Comp.  Dec., 
90),  Acting  Comptroller  Mitchell  decided  as  follows,  quoting 
the  syllabus : 

"  'A  paymaster's  clerk  of  the  Army  is  in  the  service  of  the 
Army  within  the  meaning  of  the  act  of  February  24,  1881, 
and  an  officer  of  the  Army,  in  computing  his  increased  pay 
for  length  of  service,  is  entitled  to  credit  for  prior  service  as 
a  paymaster's  clerk.' 

"In  a  decision  dated  March  30, 1907  (IZ  Comp.  Dec.,  654), 
Assistant  Comptroller  Mitchell  decidea  as  follows,  quoting 
the  syllabus : 

"  'A  paymaster's  clerk  of  the  Army  is  an  officer  in  the  mil- 
itary service  of  the  United  States  within  the  meaning  of  the 
act  of  March  3,  1885,  and  is  entitled  under  such  act  to  reim- 
bursement for  property  lost  in  the  military  service  of  the 
United  States  under  the  circumstances  therein  stated.' 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  a  pay- 
master's clerk  in  the  Army  is  an  officer  of  the  Army  within 
the  meaning  of  the  act  of  July  5,  1884,  and  is  entitled  to  pur- 
chase subsistence  supplies  at  cost  prices  only." 

The  decision  of  the  Auditor  appears  to  be  correct  and  is 
affirmed. 


DISALLOWANCE  IN  MARSHAL'S  ACCOUNT  OF 
WITNESS  FEES  PAID  BY  HIM  UNDER  ORDER 
OF  COURT  AND  REFUNDED;  FEES  OF  DEPUTY 
MARSHAL  FOR  SERVING  MANDATE  ON  JAIL- 
ERS;  AND  MILEAGE  FOR  TAKING  PRISONER 
TO  COMMISSIONER  NOT  NEAREST  TO  PLACE 
OF  ARREST. 

Where  witness  fees  and  expenses  paid  by  a  marshal  under  order  of 
the  court  and  disallowed  by  the  Auditor  In  settlement  of  the 
marshars  account  have  been  refunded  to  the  marshal  by  the 
witnesses,  the  afl3rmance  of  such  disallowance  Is  not  In  contra- 
vention of  section  846  of  the  Revised  Statutes,  as  the  intent  of 
that  law  is  only  to  protect  the  marshal  from  loss. 
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A  deputy  marshal  is  not  entitled  to  a  fee  for  serving  a  mandate 
issued  by  a  United  States  commissioner  upon  a  Jailer  to  permit  a 
prisoner,  who  has  been  temporarily  committed  to  jail  to  await 
the  day  of  final  hearing,  to  be  brought  before  the  said  com- 
missioner. 

A  deputy  marshal  Is  entitled  to  a  fee  for  serving  a  mandate  Issued 
by  a  United  States  commissioner  upon  a  jailer  to  permlf  a  pris- 
oner who,  after  final  hearing,  has  been  finally  committed  to  jail 
In  default  of  ball,  to  be  brought  before  the  said  commissioner  for 
the  purpose  of  giving  ball. 

Neither  the  erroneous  belief  of  a  deputy  marshal  that  the  United 
States  commissioner  nearest  to  place  of  arrest  of  a  prisoner  liad 
resigned  his  office  nor  the  instructions  of  a  United  States  at- 
torney justified  such  deputy  In  taking  the  prisoner  before  a  com- 
missioner who  was  not  the  nearest  to  the  place  of  arrest,  and  the 
act  of  August  18,  1894,  prohibits  the  payment  of  any  mileage 
therefor. 

(Decision  by  Comptroller  Tracewell^  September  23^  1908.) 

S.  Brown  Allen,  United  States  marshal,  western  district  of 
Virginia,  appealed  July  23,  1908,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  for  the  quarter  ended  September  30, 1907, 
wherein  the  Auditor  disallowed  certain  items  per  certificate 
dated  June  18,  1908.  » 

These  items  will  be  considered  in  the  following  order : 

1.  Amounts  paid  C.  M.  SifFord  and  O.  G.  Bailey,  deputy 
collectors  of  internal  revenue,  as  actual  expenses  incurred 
while  in  attendance  as  witnesses  upon  the  United  States  dis- 
trict court  at  Lynchburg,  Va.,  September  9  to  18,  1907,  and 
September  9  to  12,  1907,  $26.05  and  $12.69,  respectively, 
disallowed  by  the  Auditor  after  the  said  amounts  had  been 
refunded  to  the  marshal  by  the  deputy  collectors. 

The  Auditor  in  acting  upon  this  item  cited  the  decision  of 
the  Comptroller,  dated  August  17, 1907  (14  Comp.  Dec,  80), 
in  which  it  was  held  that  where  a  deputy  collector  attended 
a  hearing  in  a  case  where  the  defendant  was  charged  with  a 
viblation  of  the  internal-revenue  laws,  the  deputy  collector 
attending  in  his  oflScial  capacity  and  in  the  line  of  his  duty 
as  a  revenue  officer,  his  expenses  incurred  by  reason  of  such 
attendance  were  chargeable  to  the  proper  appropriation  for 
the  internal-revenue  service. 
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The  facts  show  that  Messrs.  Sifford  and  Bailey  refunded 
the  above  amounts  to  the  marshal  who  now  has  the  money 
in  his  possession.  It  is  fair  to  presume  that  such  action  on 
the  part  of  these  deputy  collectors  was  prompted  by  a  con- 
viction on  their  part  that  they  had  not  been  paid  in  the 
proper  manner,  or  out  of  the  proper  fund,  as  I  do  not  under- 
stand that  they  were  coerced  in  any  way  into  paying  this 
money  back  to  the  marshal. 

These  oflScers  were  probably  aware  of  the  requirements  of 
Internal-Revenue  Circular  No.  700,  dated  June  C,  1907,  ad- 
dressed to  collectors  of  internal-revenue,  which  provided 
that— 

"  Any  internal-revenue  officer  or  employee  attending  upon 
the  court  or  grand  jury  in  the  performance  of  his  duty  to  aid 
in  the  prevention,  detection,  and  punishment  of  frauds 
against  tne  laws  and  regulations  relating  to  the  collection  of 
internal  taxes  (and  not  simply  as  a  witness)  will  be  paid  his 
usual  compensation  and  actual  necessarv  expenses  or  allow- 
ance in  lieu  of  expenses  from  i nternaf -re venue  appropria- 
tions, whether  he  attends  upon  the  order  of  his  superior 
officer,  upon  the  request  of  the  United  States  attorney,  or  in 
response  to  a  subpcena  of  the  court,  and  will  not  be  paid  from 
the  judiciary  fund."     (See  14  Comp.  Dec.,  518.) 

Following  out  the  provisions  of  this  circular  Mr.  Sifford 
charged  arid  has  been  paid  the  amount  of  his  expenses  from 
the  internal-revenue  appropriation,  as  shown  by  the  records 
of  the  Treasury  Department,  and  doubtless  Mr.  Bailey  has 
been  or  will  be  so  paid. 

The  situation  is  one  in  which  the  marshal  is  claiming 
credit  for  Government  funds  disbursed  to  certain  claimants 
who  have  paid  the  money  back  to  him.  There  could  be  no 
question  as  to  the  correctness  of  the  Auditor's  disallowance, 
were  it  not  for  the  fact  that  these  revenue  officers  were 
originally  paid  as  witnesses  upon  the  order  of  the  court. 
The  marshal  is  protected  under  section  846,  Revised  Statutes, 
from  having  sums  ordinarily  disbursed  to  witnesses  upon 
the  order  of  the  court  recharged  to  him  in  the  settlement  of 
his  accounts,  but  in  the  present  case  the  marshal  is  virtually 
in  the  same  status  as  if  he  had  not  made  the  payments  by 
reason  of  his  having  been  reimbursed.  The  intent  of  the  law 
is  to  protect  the  marshal  from  loss.    No  loss  can  arise  to  him 
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in  not  allowing  him  credit  for  money  disbursed  but  collected 
back  and  still  in  his  hands. 

In  view  of  the  facts  in  the  case,  I  am  of  opinion  that  the 
disallowance  was  properly  made  and  the  action  of  the 
Auditor  in  reference  thereto  is  affirmed. 

The  above  is  in  no  way  intended  to  affect  payments  made 
to  internal-revenue  officers  who  attended  as  witnesses  upon 
the  United  States  courts  on  and  after  July  1, 1908,  their  right 
to  payment  for  such  attendance  being  regulated  by  the  act  of 
May  22,  1908  (35  Stat,  207),  and  Treasury  Department 
Circular  No.  1363,  dated  May  25,  1908. 

2.  The  second  class  of  items  disallowed  by  the  auditor 
arises  in  the  voucher  of  Field  Deputy  Marshal  W.  B.  Ading- 
ton,  and  consists  of  charges  for  serving  mandates  or  orders 
issued  by  a  United  States  commissioner  upon  certain  jailers 
for  the  purpose  of  having  prisoners  brought  before  the  com- 
missioner. 

The  question  of  the  right  of  a  field  deputy  marshal  to  re- 
ceive fees  for  the  service  of  a  mandate  issued  by  a  commis- 
sioner to  a  jailer  to  release  a  prisoner  to  be  brought  before 
him  upon  the  prisoner's  application  for  bail  is  fully  discussed 
in  the  Comptroller's  decision  of  May  10,  1901.  (7  Comp. 
Dec,  731.) 

In  a  communication  to  S. .  Brown  Allen,  United  States 
marshal,  on  June  29,  1908  (45  MS.  Comp.  Dec,  2487),  I 
said: 

"  I  know  of  no  law  authorizing  a  field  deputy  marshal  to 
charge  a  fee  of  $2  for  serving  a  commissioner  s  order  to  bring 
a  prisoner  before  the  commissioner  when  said  prisoner  has 
been  temporarily  committed  on  one  day  for  examination  by 
the  commissioner  on  the  succeeding  day. 

"When  a  prisoner,  after  examination — that  is,  after  the 
final  '  hearing  and  deciding  '—has  been  -finally  committed  in 
default  of  batl^  and  succeeds  in  finding  bondsmen  and  applies 
for  bail,  and  the  commissioner  issues  his  mandate  directing 
the  marshal  to  bring  the  prisoner  before  him  for  the  purpose 
of  performing  the  legal  duty  of  accepting  bail,  and  the 
mandate  is  served  by  the  deputy,  he  is  entitled  to  a  fee  of  $2 
for  serving  same." 

Adopting  and  reaffirming  the  above  rule  as  the  correct  in- 
terpretation of  the  law  on  this  subject,  which  rule  has  been 
followed  uniformly  by  the  accounting  officers  for  a  very 
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long  time,  it  remains  only  to  examine  the  facts  in  the  differ- 
ent cases  now  before  me  wherein  charges  were  made  and  dis- 
allowed for  the  service  of  mandates  and  to  apply  the  rule 
announced  to  such  facts. 

I  have  carefully  examined  the  deputy's  voucher  in  con- 
nection with  the  facts  as  stated  by  the  marshal,  and  find  that 
the  Auditor's  disallowance  of  items  Nos.  19,  21,  25,  and  26, 
amounting  to  $7.50,  should  be  reversed ;  that  the  disallowance 
of  items  Nos.  20,  22,  23,  24,  27,  28,  29,  and  30,  amounting  to 
$12,  should  be  affirmed,  which  is  accordingly  done. 

3.  The  third  class  of  items  consist  of  disallowances  made 
by  the  Auditor  (items  38  and  39)  in  the  voucher  of  Field 
Deputy  E.  C.  Luck  of  mileage  charged  for  transporting  self 
and  three  prisoners  before  a  United  States  commissioner, 
the  said  commissioner  not  being  the  nearest  to  the  olace  of 
arrest. 

The  three  defendants  were  charged  with  violating  the 
internal-revenue  laws  and  were  arrested  by  the  deputy  under 
a  warrant  issued  by  the  United  States  commissioner  located 
at  Roanoke,  Va.,  and  were  taken  before  the  commissioner  at 
Lynchburg. 

The  Auditor  held  that  the  commissioner  at  Martinsville, 
Va.,  was  the  nearest  commissioner  to  the  place  of  arrest.  The 
marshal — 

"  admits  that  had  it  been  known  to  himself  and  deputy  that 
there  was  a  commissioner  at  Martinsville  he  w^ould  have  been 
the  nearest  commissioner,  but  the  marshal  claims  that  at  the 
time  this  service  was  rendered  both  he  and  the  deputy  mar- 
shal had  good,  reasonable,  and  sufficient  grounds  lor  believ- 
ing that  there  was  no  commissioner  at  Martinsville.  The 
deputy  had  been  informed  by  A.  S.  Gravely,  who  had  been, 
and  is  at  this  time,  the  commissioner  at  Martinsville,  that  he 
was  upon  the  point  of  resigning  his  office  as  commissioner: 
that  he  had  written  his  resignation;  that  he  would  forward 
the  same  to  the  judge  at  once,  and  would  no  longer  serve  as 
commissioner." 

The  conversation  referred  to  between  the  deputy  and  the 
commissioner  took  place  on  July  2,  1907,  and  the  prisoners 
who  were  transported  by  the  deputy  were  not  arrested  until 
August  27,  1907.  It  appears  that  the  commissioner  at 
Martinsville  did  not  resign  his  office,  but  continued  to  hold 
same  during  this  period,  and  was  actually  the  nearest  to  the 
place  of  arrest.     No  evidence  has  been  presented  to  show 
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that  the  commissioner  at  Martinsville  was  absent  at  the  time 
of  the  arrest  of  these  prisoners  or  that  he  refused  to  hold 
the  examination.  The  reason,  apparently,  why  the  deputy 
failed  to  take  the  prisoners  before  the  nearest  commissioner 
was  that  he  had  a  mistaken  impression  that  the  commissioner 
had  resigned;  however,  he  was  not  informed  by  anyone 
that  the  resignation  was  an  accomplished  fact  and  that  the 
commissioner  was  out  of  office.  The  talk  concerning  the 
contemplated  resignation  should  have  served  to  put  the 
deputy  on  guard  so  that  he  would  have  made  subsequent 
inquiry  concerning  the  commissioner  at  Martinsville,  there 
being  a  probability  that  had  Mr.  Gravely  actually  resigned 
another  commissioner  would  have  been  appointed  in  his 
stead  and  located  at  the  same  place. 

From  the  facts  as  presented  by  the  marshal  it  will  be 
seen  that  a  strong  equitable  plea  is  made  for  the  allowance 
of  the  mileage  in  question,  but  I  am  bound  by  the  mandatory 
provision  of  the  act  of  August  18, 1894  (28  Stat.,  416),  which 
reads  as  follows: 

"  That  it  shall  be  the  duty  of  the  marshal,  his  deputy,  or 
other  officer,  who  may  arrest  a  person  charged  with  any 
crime  or  offense,  to  take  the  defendant  before  the  nearest 
circuit  court  commissioner  or  the  nearest  judicial  officer  hav- 
ing jurisdiction  under  existing  laws  for  a  hearing,  commit- 
ment, or  taking  bail  for  trial,  *  *  *  and  no  mileage 
shall  be  allowed  any  officer  violating  the  provisions  hereof." 

The  marshal  also  states  that  the  United  States  attorney 
instructed  the  deputy  by  telegram  to  transport  these  prison- 
ers to  Lynchburg  "  in  order  that  he  might  be  present  at  the 
investigation  before  the  commissioner "  and  asks  whether 
under  such  instructions  the  marshal  would  be  justified  in 
transporting  prisoners  to  another  commissioner  not  the  near- 
est, provided  the  distance  would  not  be  unreasonable. 

I  am  of  opinion  that  neither  the  United  States  attorney, 
nor  the  Comptroller,  has  authority  to  waive  the  requirements 
of  the  act  of  August  18,  1894,  snpra^  so  as  to  allow  the  pay- 
ment of  mileage  expressly  prohibited  by  the  terms  of  that 
act.  The  action  of  the  Auditor  in  disallowing  the  mileage 
in  question,  amounting  to  $36.30,  is  affirmed. 

Let  a  certificate  of  differences  issue  in  accordance  with  the 
views  herein  expressed. 
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RELEASE  OF  INVALID  CLAIM  NOT  A  GOOD  CON- 
SIDERATION FOR  COMPROMISE  OF  A  DIS- 
PUTED CLAIM;  IMPLIED  CONTRACT  FOR  USE 
OF  A  PATENT. 

The  release  of  au  invalid  claim  against  the  Goveiniment  does  not  consti- 
tute a  good  consideration  for  the  compromise  of  a  disputed  claim. 

Where  the  acts  of  the  parties  are  relied  upon  to  show  that  there  was 
a  contract  implied  for  compensation  for  the  use  of  a  patent,  such 
facts  must  be  of  such  a  character  that  it  can  be  reasonably  in- 
ferred from  them  that  it  was  intended  by  the  parties  at  the  time 
of  said  use  that  compensation  should  be  paid  therefor. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
September  23, 1908.) 

1  have  received,  by  your  authority  of  the  10th  instant,  a 
request  for  a  decision  of  the  question  as  to  your  authority  to 
pay  the  claim  of  Charles  G.  Choen,  for  $300,  for  the  use  of 
his  patented  invention  for  sand  pumps  and  other  pipes,  and 
in  consideration  of  his  relinquishment  of  other  claims  of 
$700  for  infringements  of  said  patent,  upon  the  facts  appear- 
ing from  the  accompanying  communications. 

On  July  18, 1908,  the  following  claim  was  presented  to  the 
Secretary  of  War : 

"Charles  G.  Choen,  of  this  city  (St.  Louis,  Mo.),  is  the 
patentee  and  sole  owner  of  United  States  Letters  Patent  No. 
461997,  issued  October  27,  1891,  for  sand  pumps  and  other 
pipes.  The  invention  is  peculiarly  adapted  to  joining  suc- 
tion pipes  used  in  dredges.  Roughly  speaking,  the  invention 
consists  of  a  bellows  joint  which  has  superseded  the  joints 
formerly  used,  which  consisted  of  a  rubber  tube  having  em- 
bedded therein  a  spiral  metallic  spring  or  strengthening 
member.  For  j'our  convenience  we  attach  a  copy  of  the 
patent  herewith. 

"  In  1895  Mr.  Choen,  finding  that  one  of  the  Government 
dredges  in  use  on  the  Mississippi  River  contained  a  joint 
embodying  the  invention  of  his  patent,  submitted  the  matter 
to  the  United  States  engineer's  office,  then  at  99  Madison 
street,  Memphis,  Tenn.  The  following  correspondence  en- 
sued: 

"  February  20,  1895. 
"Mr.  C.  G.  Choen, 

"£002  Joh?}  are7iue, 

"  Sf,  Louis,  Mo. 

"  Sir  :  In  reply  to  your  letter  of  the  18th  instant,  addressed 
to  Captain  Roessler,  my  predecessor  in  charge  of  this  district. 
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I  would  state  that  your  application  for  payment  for  the  use 
of  your  flexible  joints  has  lleen  referred  by  me  to  Col.  Henry 
Flad  for  his  recommendation  in  the  matter.  Upon  hearing 
from  him  I  will  communicate  with  vou. 

*'  Very  respectfully,  your  obedient  servant, 

"  Graham  D.  Fitch, 
"  Captain^  Corps  of  Engineers.^'* 

"  March  7,  1895. 
"Mr.  C.  G.  Choen, 

"  £002  John  avenue^ 

"  St.  Loiiisj  Mo. 
"  Sir  :  In  replying  to  your  Tetter  of  February  18,  will  say 
that  I  have  canvassed  the  matter  with  the  committee  on 
dredges,  and  they  are  of  the  opinion  that  an  allowance  of 
$100  would  be  full  compensation  for  the  use  of  your  flexible 
joints  on  the  United  States  dredge. 

"  If  this  is  satisfactory,  please  send  to  this  office  bills,  in 
duplicate,  for  this  amount,  and  upon  their  receipt  vouchers 
win  be  made  and  sent  you  for  signature. 

"  Very  respectfully,  your  obedient  servant, 

"  Graham  D.  Fitch, 
"  Captain^  Corps  of  Engineers.'*'* 

"  March  12,  1895. 
"Mr.  C.  G.  Choen, 

"  2002  John  avenue^ 

"  St.  Louis^  Mo. 
"  Dear  Sir  :  I  return  herewith  bill  inclosed  in  your  letter 
of  8th  instant,  and  respectfully  request  that  f  ou  send  bills,  in 
duplicate,  to  read  as  follows : 

"'For  the  manufacture  and  use  of  my  flexible  bellows 
joints  on  the  U.  S.  experimental  dredge,  $100.00.' 
"  Very  respectfully,  your  obedient  servant, 

"  Graham  D.  Fitch, 
"  Captain,  Corps  of  Engineers^'' 

"After  this  event,  which  involved  the  submission  of  the 

Satent  and  the  question  of  its  infringement  to  the  late  Col. 
[enry  Flad,  of  this  city,  who  was  both  an  engineer,  patent 
expert,  and  inventor,  tfie  constructors  of  the  Unite(l  States 
dredges  on  the  Mississippi  River  avoided  infringement  of  the 
Choen  patent  until  quite  recently. 

"In  the  interim,  the  following  prominent  owners  of 
dredges  operating  on  the  Mississippi  River  have  submitted  to 
the  patent,  settled  for  infringements,  and  taken  out  licenses 
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for  the  construction  of  future  joints  on  the  basis  of  $100  roy- 
alty per  joint: 

"  Jahncke  Navigation  and  Improvement  Company,  of  New 
Orleans,  La. 

"  Union  Sand  and  Material  Company,  of  St.  Louis,  Mo., 
and  Memphis,  Tenn. 

"  Colorado  Sand  and  Gravel  Company,  of  St.  Louis, 

"  The  licensing  agreements  given  by  the  inventor  to  each  of 
these  licensees  are  identical,  and  a  copy  of  the  a^eement 
between  the  inventor  and  the  Union  Sandf  and  Material  Com- 
pany is  hereto  attached. 

"These  being  the  premises,^ we  submit  herewith  for  your 
consideration  blueprints  disclosing  the  construction  of  joints 
recently  put  into  use  on  the  United  States  dredges  Nos,  i,  5, 
and  ^,  as  well  as  one  other  dredge  which  was  in  operation 
elsewhere  when  our  Mr.  Eicks  examined  the  dredge  boats 
named  at  the  arsenal  in  this  city  on  July  14,  1908. 

"  The  total  number  of  joints  in  use  upon  these  boats,  which 
are  made  in  exact  conformity  with  the  Choen  patent,  and 
which  unquestionably  infringe  the  same,  is  ten.  The  invent- 
or's established  royalty  or  license  fee  is  $100  per  joint. 

"  We  submit  this  communication  to  you  *  *  *  with  a 
view  not  only  for  recovering  the  royalty  which  Mr.  Choen  is 
entitled  to  under  this  patent,  but  to  insure  him  against  the 
deliberate  further  infringement  of  that  patent  during  the 
brief  remainder  of  its  life.  The  patent  expires  October  27, 
1908,  and  in  view  of  the  fact  that  the  United  States  Engi- 
neer's Office  has  recognized  the  validity  of  this  patent,  it  is 
certainly  an  act  of  gross  injustice  to  the  patentee  to  persist  in 
tlie  infringement  and  leave  it  to  him  to  discover  when  and 
where  the  infringements  are. 

"We  accordingly  request  the  adjustment  of  this  matter 
upon  a  basis  of  Mr.  Choen's  established  royalty,  being  a  total 
of  $1,000,  and  that  the  persons  engaged  m  the  construction 
of  other  United  States  dredges,  if  there  be  any  such  dredges 
now  in  the  course  of  construction,  be  notified  to  avoid  in- 
fringement of  the  Choen  patent,  and,  if  it  is  desired  to  use 
the  joint  of  that  patent,  to  obtain  it  from  the  inventor,  who 
is  prepared  to  supply  the  demand." 

The  engineer  now  in  charge  of  the  western  division  at  St. 
Louis,  where  it  is  claimed  the  use  was  made  of  said  patent, 
investigated  the  facts  in  connection  with  said  claim,  and  on 
August  19,  1908,  made  an  indorsement  thereon  as  follows: 

"  1.  Respectfully  returned  to  the  Chief  of  Engineers,  U.  S. 
Army,  with  the  following  report : 

"2.  The  dredges  referred  to  in  paragraph  5,  page  3,  of 
the  letter  of  attorneys  Hopkins  &  Eicks,  as  ^  Nos.  1,  3,  and  4, 
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as  well  as  one  other  dredge,'  etc.,  belong  to  this  office,  the  last- 
indicated  probably  being  dredge  No.  2. 

"  3.  The  statements  regarding  the  use  of  the  bellows  joint 
in  question  on  dredges  Isos.  1,  3,  and  4  are  without  founda- 
tion, and  the  title  to  the  blueprint  of  Nos.  3  and  4,  implying 
that  the  location  of  the  joints  was  sketched  from  the  boats, 
seems  deliberately  misleading,  as  these  joints  are  not  now 
nor  have  they  ever  been  designed,  installed,  or  used  on  any 
of  these  three  dredges.  The  joints  on  dredge  No.  1  (now 
dismantled)  were  rotating  cast-iron  and  pipe  joints,  and 
those  on  dredges  Nos.  3  and  4  are  telescoping  cast-iron  joints, 
moving  in  a  vertical  plane  only,  and  which  were  installed 
when  the  dredges  were  built,  and  are  still  in  use. 

"  4.  Dredge  No.  2 — ^i.  e.,  *  one  other  dredge  which  was  in 
operation  elsewhere,'  etc. — ^lias  one  bellows  joint  (next  the 
dredge  pump,  20- foot  opening)  of  Choen  design  instead  of 
three,  as  shown  and  stated  on  the  blueprint.  The  branch 
section  pipes  are  fitted  with  rotating*  cast-iron  joints — as  de- 
scribed for  dredge  No.  1 — ^and  bellows  joints  are  not  there 
applicable. 

"  5.  The  towboat  Gen,  J,  II.  Simpson^  also  under  this  office 
but  not  mentioned  in  the  claim,  has  two  Choen  joints  (12- 
indi  opening)  for  use  with  its  wrecking  pump. 

"  6.  These  three  Cheon  joints  (one  on  dredge  No.  2  and  two 
on  steamer  Simpson)^  instead  of  10,  as  stated  by  Hopkins  & 
Eicks,  are  the  only  joints  of  this  design  ever  used  under  this 
office.  They  were  made  at  the  United  States  engineer  depot 
under  personal  verbal  permission  of  Mr.  Cheon  to  Assistant 
Engineer  C.  D.  Lamb,  in  charge  of  the  depot,  who  at  the 
same  time — about  twelve  years  ago — received  from  Mr. 
Choen  a  copy  of  the  Patent  Office  specification  and  draw- 
ing— such  as  are  attached  to  the  claim  herein  discussed — 
for  his  use  in  designing  and  making  the  joints.  These  papers 
are  still  in  possession  at  the  engineer  depot.  Mr.  Choen  did 
not  at  that  time  ask  payment  from  the  United  States  for  the 
use  of  the  joints,  nor  has  he  made  such  claim  at  any  time 
since. 

"  7.  The  joints  are  useful  and  meritorious,  but  their  use 
under  this  office  has  been  limited  to  the  vessels  and  numbers 
described,  and  is  not  in  accordance  with  the  claims  of  attor- 
neys Hopkins  &  Eicks. 

"  8.  If  the  patent  on  this  article  is  still  in  force  in  accord- 
ance with  the  specifications  and  drawings  accompanying  this 
letter,  and  it  can  not  be  shown  that  Mr.  Choen's  right  to 
royalty  has  been  waived  in  the  present  instance  (which  this 
office  can  not  do),  it  is  believed  that  he  is  entitled  to  remu- 
neration, and  $100  per  joint  for  the  three  constructed  and  in 
use  is  believed  ample." 
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Upon  the  facts  as  shown  by  this  indorsement,  the  Chief  of 
Engineers  proposed  to  approve  the  claim  for  $300  if  the 
claimant  would  accept  the  same  in  full  payment,  and  would 
in  consideration  thereof  execute  a  release  of  all  claims  on 
account  of  the  use  of  said  patent.  This  release  has  been 
executed,  and  you  request  my  decision  of  the  question  whether 
you  are  authorized  to  make  the  proposed  payment. 

It  is  clear  from  the  facts  stated  that  all  that  part  of  the 
claim  in  excess  of  $300  is  for  an  infringement  of  the  patent 
by  contractors  constructing  dredges.  Such  infringement 
does  not  constitute  a  valid  claim  against  the  United  States. 
{SchiUinger  v.  United  States^  155  U.  S.,  163.)  The  release 
of  such  a  claim  would  not  constitute  a  good  consideration 
for  the  compromise  of  a  disputed  claim.  * 

Was  there  any  contract,  express  or  implied,  for  compen- 
sation for  the  use  of  the  patent  in  the  three  cases  where  it 
was  used  by  the  Government  and  for  which  a  claim  of  $100 
for  use  in  each  case  is  made? 

A  mere  use  of  a  patent  by  the  Government,  whether  by 
consent  or  without  the  consent  of  the  patentee,  can  not  be 
made  the  foundation  of  a  claim  against  the  Government  for 
compensation  for  such  use.  The  use  must  always  be  under 
such  circumstances  as  will  show  "  a  convention  between  the 
parties  " — "  a  coming  together  of  minds  "  on  the  question  of 
the  right  to  compensation.  {Harley  v.  United  States^  198 
U.  S.,  229,  234.) 

Where  the  acts  of  the  parties  are  relied  upon  as  constitut- 
ing this  meeting  or  coming  together  of  minds  on  the  ques- 
tion of  compensation  so  that  a  contract  may  be  implied,  they 
must  be  of  such  a  character  that  it  can  be  supposed  from 
them  that  compensation  ought  in  justice  and  fairness  to  have 
been  stipulated  for  by  the  parties  at  the  time  of  the  use. 

In  considering  what  acts  are  necessary  to  constitute  an 
implied  contract,  in  the  case  of  Ogden  v.  Saunders  (12 
Wheat,  212,  341)  Chief  Justice  Marshall  said  (p.  341) : 

"A  great  mass  of  human  transactions  depends  upon  im- 
plied contracts;  upon  contracts  which  are  not  written,  but 
which  grow  out  of  the  acts  of  the  parties.  In  such  cases  the 
parties  are  supposed  to  have  made  those  stipulations,  which, 
as  honest,  fair  and  just  men,  they  ought  to  have  made.'' 


Digitized  by  VjOOQIC 


C0MPB0MI6E  OF  DISPUTED  CLAIM.  158 

The  engineer  of  the  western  division  states  that — 

"  These  three  Choen  joints  (one on  dredge  No.  2  and  two 
on  steamer  Simpson)^  instead  of  ten  as  stated  by  Hopkins  & 
Eicks,  are  the  only  joints  of  this  design  ever  used  under  this 
office.  They  were  made  at  the  United  States  engineer  depot 
under  personal  verbal  permission  of  Mr.  Choen  to  Assistant 
Engineer  C.  D.  Lamb,  in  charge  at  the  depot,  who  at  the 
same  time,  about  twelve  years  ago,  received  from  Mr.  Choen 
a  copy  of  Patent  Office  specifications  and  drawing,  such  as 
are  attached  to  the  claim  herein  discussed,  for  his  use  in  de- 
signing and  making  the  joints.  These  papers  are  still  in  pos- 
session at  the  engineer  depot  Mr.  Choen  did  not  at  that 
time  ask  payment  from  the  United  States  for  the  use  of  the 
joints,  nor  has  he  made  such  claim  at  any  time  since." 

There  is  nothing  to  indicate  that  any  continuous  use  or 
adoption  of  the  patent  joint  was  contemplated.  It  is  also 
evident  that  there  was  nothing  in  the  conduct  of  Mr.  Choen 
giving  permission  to  use  the  patent  joint  that  was  calculated 
to  cause  the  assistant  engineer  to  suppose  he  intended  to 
charge  for  its  use.  The  very  opposite  appears  to  have  been 
the  inference  drawn  by  the  assistant  engineer.  Neither  is 
there  anything  in  the  conduct  of  Mr.  Choen  to  indicate  that 
he  could  have  supposed  that  the  assistant  engineer  under- 
stood that  he  was  using  his  patent  under  any  other  than  a 
free  license  from  him.  No  demand  was  made  when  the  use 
in  the  particular  cases  was  completed  nor  any  arrangement 
for  future  use  and  no  claim  presented  for  twelve  years. 
This  conduct  can  be  reconciled  on  no  other  theory  than  that 
both  Mr.  Choen  and  the  assistant  engineer  understood  the 
transaction  to  be  nothing  more  than  a  personal  license 
granted  by  Mr.  Choen  to  use  his  patent  for  the  particular 
cases  without  compensation.  At  least  Mr.  Choen's  conduct 
was  such  as  to  cause  the  assistant  engineer  to  use  the  patent 
under  such  belief.  It  can  not,  therefore,  be  supposed  that 
any  stipulations  for  compensation  in  such  case  ought  to  have 
been  made  and  the  law  does  not  assume  that  any  have  been 
made. 

There  is,  therefore,  no  contract  on  Ihe  part  of  the  United 
States,  implied  or  otherwise,  to  pay  for  the  use  of  the  patent 
in  question.     {Harley  v.  United  States,  198  U.  S.,  229,  235.) 

You  are  not,  therefore,  authorized  to  pay  the  claim  pre- 
sented. 
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EXPENSES  OF  CUSTOMS  OFFICERS  AS  GOVERN- 
MENT*  WITNESSES. 

The  actual  necessary  expenses  of  customs  officers  while  attending  as 
witnesses  before  a  United  States  commissioner,  grand  Jury,  or 
district  or  circuit  court  to  testify  on  behalf  of  the  Government  as 
a  result  of  knowledge  gained  by  them  in  the  discharge  of  their 
official  duties  are  payable  from  the  appropriation  for  **  Collecting 
the  revenue  from  customs." 

{Comptroller  Tracewell  to  the  Sea^etary  of  the  Treasury^ 
September  25^  1908.) 

1  am  in  receipt  by  your  reference  of  the  16th  instant  of 
the  following  letter  addressed  to  you  under  date  of  the  9th 
instant  by  W.  W.  Sewall,  collector  of  customs : 

"  The  question  is  being  raised  by  the  Department  of 
Justice,  through  the  marshal's  office  for  the  district  of  Maine, 
as  to  whether  the  actual  expense  of  customs  officers,  who  are 
in  attendance  as  witnesses  before  the  commissioner's  court 
or  before  the  district  or  circuit  court,  shall  be  paid  by  the 
Department  of  Justice  or  by  the  Treasury  Department,  by 
whom  the  officers  are  employed. 

"To  place  the  matter  concretely  I  will  state  a  specific 
case:  A  customs  officer  makes  a  seizure  and  arrests  the  of- 
fender, the  marshal's  office  is  notified  that  a  prisoner  is  being 
held,  a  warrant  is  issued,  and  summons  for  the  customs 
officer  to  appear  as  a  witness  before  the  commissioner;  ques- 
tion. Who  should  pay  the  expense  of  the  customs  officer  ? 

"Again,  the  prisoner  is  held  and  bound  over  for  the  action 
of  the  grand  jury  at  the  next  succeeding  term  of  court.  The 
customs  officer  recognizes  in  a  certain  penal  sum  for  his  ap- 
pearance as  a  witness  before  the  grand  jury,  at  the  time  he 
appears  and  testifies ;  question,  mio  should  pay  the  expense 
of  the  customs  officer,  the  Department  of  Justice  or  the 
Treasury  Department? 

"  This  state  of  affairs  is  continually  occurring  in  this  dis- 
trict, and  inasmuch  as  the  Department  of  Justice  has  raised 
the  q^uestion  as  to  our  Department  being  liable  in  the  cases 
mentioned,  instead  of  theirs  as  heretofore,  I  would  respect- 
fully request  the  opinion  of  the  Department  in  the  premises." 

You  request  my  decision  as  to  the  proper  appropriation 
from  which  expenses  incurred  by  customs  officers  in  the 
manner  described  in  the  above  letter  should  be  paid. 

The  question  of  the  proper  appropriation  from  which  the 
expenses  of  salaried  employees  of  the  Government  when  at- 
tending before  a  United  States  commissioner,  or  upon  the 
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United  States  courts  in  connection  with  cases  in  which  they 
are  officially  interested,  and  when  the  duties  of  such  em- 
ployees under  their  appointments,  or  under  the  law,  involve 
aiding  in  the  detection,  prevention,  and  prosecution  of  viola- 
tions of  certain  laws,  has  been  considered  by  the  office  several 
times.    (4  Comp.  Dec,  649 ;  5  id.,  2 ;  14  iW.,  80 ;  id.,  516.) 

In  a  communication  addressed  to  you  on  May  19,  1908  (45 
MS.  Comp.  Dec.,  1256),  I  said : 

"The  general  rule  governing  such  cases,  briefly  stated,  is 
that  where  such  employee  attends  court  simply  as  any  ordi- 
nary witness  would,  his  expenses,  as  provided  in  section  850, 
Bevised  Statutes,  should  be  paid  from  the  appropriation '  Fees 
of  witnesses,  United  States  courts,'  but  if  his  attendance  as  a 
witness  is  merely  incidental  to  the  real  purpose  and  charac- 
ter of  his  presence,  and  he  is  attending  the  hearing  or  trial 
in  the  discharge  of  duties  contemplated  by  his  appointment, 
he  is  then  present  in  his  official  capacity,  and  should  be  paid 
from  the  appropriation. out  of  >vhich  his  expenses  are  ordi- 
narily paid,  such  appropriation  being  more  specific." 

Sections  3059  and  3072,  Kevised  Statutes,  confer  upon  offi- 
cers of  the  customs  the  power  of  seizure  and  arrest  in  cus- 
toms cases. 

Article  1420  of  the  Customs  Regulations  of  1908  provides 
that  the  "suppression  and  prevention  of  smuggling  and 
other  frauds  on  the  customs  revenue  "  is  one  of  the  general 
duties  of  customs  officers. 

The  act  of  May  27,  1908  (35  Stat.,  328),  provides  as  fol- 
lows: 

"  *  *  *  And  the  provisions  ♦  ♦  ♦  authorizing  the 
Secretary  of  the  Treasury  to  expend  out  of  the  appropriation 
for  defraying  the  expenses  of  collecting  the  revenue  from 
customs  such  amount  as  he  may  deem  necessary,  not  exceed- 
ing one  hundred  and  fifty  thousand  dollars  per  annum,  for 
the  detection  and  prevention  of  frauds  upon  the  customs  rev- 
enue, are  hereby  further  amended  so  as  to  increase  the 
amount  to  be  expended  for  the  fiscal  year  nineteen  hundred 
and  nine  to  two  nundred  thousand  dollars." 

The  act  of  May  27, 1908,  supra,  page  376,  provides : 

"For  fees  of  witnesses  and  for  payment  of  the  actual  ex- 
penses of  witnesses,  as  provided  by  section  eight  hundred  and 
nfty.  Revised  Statutes  of  the  United  States,  one  million  two 
hundred  and  fifty  thousand  dollars." 

The  latter  appropriation  is  intended  to  cover  the  per  diem 
fee  and  the  mileage  fees  of  ordinary  witnesses  who  are  not 


Digitized  by 


Google 


156  DECISIONS   OF   THE  COMPTROLLER. 

government  employees,  and  the  actual  and  necessary  ex- 
'penses  of  a  salaried  officer  or  clerk  of  the  United  States  when 
sent  away  from  his  place  of  business  as  a  witness  for  the 
Government,  such  officer  or  clerk  being  in  attendance  upon 
the  court  simply  as  a  witness,  and  not  having  imposed  upon 
him  by  law  or  regulation  the  duty  of  aiding  in  the  detection, 
prevention,  suppression,  or  punishment  of  violations  of  cer- 
tain Federal  laws. 

In  the  present  case  it  is  the  duty  of  a  customs  officer  to 
aid  in  the  suppression  and  prevention  of  smuggling  and  other 
frauds  upon  the  customs  revenue,  and  in  the  specific  cases 
mentioned  by  Collector  Sewall  the  particular  customs  officer 
referred  to  actually  made  the  seizure  and  arrested  the  of- 
fender. It  can  hardly  be  said  that  the  officer  has  discharged 
his  full  duty  in  the  suppression  of  the  violation  of  the  cus- 
toms laws  in  such  a  case  when  the  prisoner  is  turned  over 
to  the  United  States  marshal.  It  is  very  probable  that  the 
customs  officer  is  the  only  person  in  full  possession  of  all  the 
evidence  necessary  to  hold  the  prisoner  for  court,  or  to  secure 
a  conviction  when  the  case  is  tried.  If  he  should  fail  to 
attend  the  preliminary  examination  before  the  United  States 
commissioner,  or  to  be  present  to  aid  the  United  States  at- 
torney in  the  prosecution  of  the  alleged  offender,  and  to  give 
his  testimony  in  the  case,  is  it  not  likely  that  the  defendant, 
although  guilty,  in  the  absence  of  the  evidence  upon  which 
the  officer  arrested  him,  would  be  discharged  by  the  com- 
missioner or  the  court?  The  mere  arrest  of  an  offender  in 
such  a  case,  where  the  customs  officer  failed  to  be  present  at 
the  hearing  or  trial,  would  not  amount  to  a  suppression  of 
frauds  on  the  customs  revenue  in  the  full  sense  of  that  term. 

It  is  the  duty  of  the  customs  officer  in  the  cases  now  under 
consideration  to  attend  before  the  commissioner  or  upon  the 
court,  and  when  so  attending  he  is  not  present  as  an  ordinary 
witness  (in  obedience  to  a  subpoena  and  for  no  other  reason), 
but  is  present  in  his  capacity  as  a  customs  officer  to  aid  in, the 
detection,  prevention,  and  suppression  of  violations  of  the 
customs  laws  and  in  the  discharge  of  the  duties  for  which 
he  is  appointed.  His  presence  in  the  character  of  a  witness 
in  a  case  wherein  he  made  the  seizure  and  arrest  must  be 
regarded  as  incidental  to  the  real  purpose  for  which  he  is 
present,  and  I  am  of  opinion  that  the  expenses  incurred  in 
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attending  such  hearing  or  trial  should  be  considered  as  in- 
curred in  his  oflScial  capacity  as  a  customs  officer  and  in  the 
interests  of  the  customs  service,  and  that  such  expenses 
actually  and  necessarily  incurred,  under  the  proper  depart- 
mental regulations,  are  payable  from  the  appropriation 
'^  collecting  the  revenue  from  customs,"  that  being  the  ap- 
propriation out  of  which  his  other  expenses  incurred  in  the 
line  of  his  duty  are  paid. 

It  is  proper  to  state  that  this  expression  of  my  views  upon 
this  subject  is  not  intended  and  can  not  so  operate  as  to 
recharge  any  United  States  marshal  with  amounts  that  he 
may  have  paid  to  customs  officers,  or  other  Government  em- 
ployees, upon  the  order  of  the  court,  after  what  might  appear 
as  an  erroneous  taxation  of  costs,  for  such  recharge  is  ex- 
pl-essly  prohibited  by  section  846,  Revised  Statutes,  which 
provides  as  follows: 

"  *  *  *  That  no  accounts  of  fees  or  costs  paid  to  any 
witness  or  juror,  upon  the  order  of  any  judge  or  commis- 
sioner, shall  be  so  reexamined  as  to  charge  any  marshal  for 
an  erroneous  taxation  of  such  fees  and  costs." 


DATE  WHEN  PROMOTION  OF  OFFICERS  OF  REV- 
EXUE-CUTTER  SERVICE  TO  NEW  OFFICES  BE- 
COMES EFFECTIVE. 

Officers  of  the  Revenue-Cutter  Service  promoted  by  seniority,  in  ac- 
cordance with  the  established  rules  and  practice  of  the  Service, 
to  fill  the  additional  offices  created  by  the  act  of  April  16,  1908, 
are  entitled  to  the  pay  of  the  higher  grades  to  which  promotetl 
from  April  16,  1908,  the  date  the  offices  were  created,  which  is 
the  date  the  vacancies  occurred. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury 
September  25,  1908,) 

I  have  received  your  communication  of  the  18th  instant 
requesting  my  decision  of  a  question  presented  by  you  as 
follows : 

"  I  have  the  honor  to  request  your  decision  in  regard  to  the 
following  matter: 

"  Section  13  of  the  act  approved  April  16,1908  (35  Stat, 
63), '  To  increase  the  efficiency  of  the  personnel  of  the  Reve- 
nue-Cutter Service,'  provides  as  follows : 

"'That  the  number  of  officei*s  allowed  in  the  grades  of 
second  lieutenant  and  third  lieutenant  and  second  lieutenant 
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of  engineers  and  third  lieutenant  of  engineers  is  hereby  in- 
creased five  in  each  of  said  grades.' 

"''  Prior  to  the  passage  of  me  act  referred  to,  there  were 
authorized  b}'^  law  in  the  Revenue-Cutter  Service  thirty- 
seven  (37)  second  lieutenants  and  seventeen  (17)  second 
lieutenants  of  engineers.  This  act,  which  increased  the  num- 
ber of  second  lieutenants  to  forty-two  (42)  and  the  number 
of  second  lieutenants  of  engineers  to  twenty-two  (22),  cre- 
ated five  vacancies  in  each  of  these  grades.  To  fill  these 
vacancies  there  will  be  promoted  by  seniority,  in  accordance 
with  the  established  rules  and  practice  of  the  Service,  the 
five  senior  officers  in  the  grade  of  third  lieutenant  and  the 
five  senior  officers  in  the  grade  of  third  lieutenant  of  en- 
gineers. • 

"  The  question  arises.  Are  the  officers  so  promoted  enti- 
tled to  rank  and  pay  from  April  16,  1908,  tne  date  of  ap- 
proval of  the  act  creating  the  additional  numbers,  or  from 
the  .dates  of  their  respective  oaths  of  office?'' 

The  question  presented  for  decision  arises  under  section  13 
of  the  act  of  April  16,  1908,  quoted  by  you. 

Section  3  of  the  act  of  April  12,  1902  (32  Stat.,  100),  pro- 
vides : 

"  Sec.  3.  That  the  commissioned  officers  of  the  United 
States  Revenue-Cutter  Service  shall  hereafter  receive  the 
same  pay  and  allowances,  except  forage,  as  are  now  or  may 
hereafter  be  provided  by  law  for  officers  of  corresponding 
rank  in  the  Army,  including  longevity  pay." 

The  rule  that  officers  of  the  Army  who  are  promoted  by 
seniority  are  entitled  to  the  pay  of  the  grade  to  which  pro- 
moted from  the  date  of  vacancy  therein  is  applicable  under 
the  provision  of  the  act  of  April  12,  1902,  quoted,  to  officers 
of  the  Revenue-Cutter  Service.    (9  Comp.  Dec,  1.) 

Sections  1204  and  1205  of  the  Revised  Statutes,  relating  to 
promotions  in  the  Army,  provide : 

"  Sec.  1204.  Promotions  in  the  line  shall  be  made  through 
the  whole  Army,  in  its  several  lines  of  artillery,  cavalry,  and 
infantry,  respectively.  Promotions  in  the  staff  of  the  Army 
shall  be  made  in  the  several  departments  and  corps,  respec- 
tivelv. 

'*  Sec.  1205.  Officers  may  be  transferred  from  the  line  to 
the  staff  of  the  Army  without  prejudice  to  their  rank  or  pro- 
motion in  the  line ;  but  no  officer  shall  hold,  at  the  same  time, 
an  appointment  in  the  line  and  an  appointment  in  the  staff 
which  confer  equal  rank  in  the  Army.  When  any  officer  so 
transferred  has,  in  virtue  of  seniority,  obtained  or  become 
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entitled  to  a  grade  in  his  regiment  equal  to  the  grade  of  his 
commission  in  the  staff,  he  shall  vacate  either  his  commis- 
sion in  the  line  or  his  commission  in  the  staff." 

Paragraph  1279,  Army  Regulations,  1908,  provides: 

"A  person  appointed  to  the  Army,  or  receiving  an  appoint- 
ment to  a  new  office  therein,  is  entitled  to  pay  from  date  of 
acceptance  only.  If  the  appointment  creates  vacancies  to  be 
fiUea  by  promotion,  the  promoted  officers  are  entitled  to  pay  of 
the  new  ffrade  from  the  date  of  acceptance  of  the  appointee. 
In  all  other  cases  of  promotion  the  officer  is  entitled  to  pay 
from  date  of  the  occurrence  of  the  vacancy." 

By  long-established  custom  and  practice  in  the  accounting 
offices  and  the  Pay  Department  of  the  Army,  officers  in  the 
Army  who  are  promoted  by  seniority  to  fill  a  vacancy  in  the 
next  higher  grade  are  allowed  the  pay  of  the  grade  to  which 
promoted  from  the  date  of  the  vacancy. 

In  a  decision  dated  October  25,  1886  (MS.  Dec.  2d  Com  p., 
vol.  54,  p.  196),  the  Second  Comptroller,  adhering  to  the  prac- 
tice, held  that  an  officer  promoted  according  to  seniority  is 
entitled  to  the  pay  of  the  higher  grade  from  the  date  of 
vacancy  in  the  grade  to  which  promoted.  The  Second  Comp- 
troller said : 

"As  to  the  time  when  a  promoted  officer  of  the  Army  be- 
comes entitled  to  the  pay  of  the  higher  grade,  we  havebeen 
unable  to  find  any  Congressional  enactment  on  the  subject. 
*  *  *  It  has  been  an  immemorial  custom  and  practice  to 
allow  army  officers  when  promoted  pay  of  the  higher  grade 
from  the  date  of  the  vacancy.  This  regulation,  made  in  1863, 
has  been  recognized  and  sanctioned  by  Congress." 

In  1  Comptroller's  Decisions,  419,  the  Comptroller  of  the 
Treasury,  quoting  from  a  decision  of  the  Second  Comptroller 
dated  September  17,  1894,  said : 

"  The  law  in  regard  to  promotions  in  the  Army  will  be 
found  in  sections  1204  and  1205  of  the  Revised  Statutes. 
When  the  promotion  in  any  particular  line  or  department  is 
in  ordinary  course  (sec.  1204)  by  seniority,  the  pay  in  the 
higher  grade  commences  from  date  of  the  vacancy.  But  if 
the  promotion  is  made  out  of  the  line,  it  is  regarded  as  a  new 
appointment,  and  the  pay  in  the  higher  grade  does  not  com- 
mence until  the  officer  accepts  the  appointment." 

In  the  decision  of  this  office  of  January  18,  1899  (8  MS. 

Dec.,  85) ,  it  was  said  that — 

"  If  the  question  presented  by  the  Auditor  were  a  new  one, 
in  the  absence  of  Congressional  enactment  fixing  the  time 
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when  the  pay  of  the  higher  grade  should  begin  to  accrue  to 
the  promoted  officer  in  the  Army,  I  should  hesitate  to  hold 
that  he  should  be  allowed  such  pay  from  the  date  of  the 
vacancy  in  the  higher  grade. 

"  Section  1204,  Revised  Statutes,  and  section  1,  act  of  April 
26, 1898,  seem  only  to  prescribe  the  mode  in  which  the  vacan- 
cies in  certain  grades  in  the  Army  shall  be  filled,  and  it  would 
seem  to  be  the  most  reasonable  construction  of  the  law  to 
hold  that  until  the  officer  next  in  order  of  succession  has 
been  duly  appointed  and  has  accepted  the  appointment  to 
the  office  of  the  higher  grade  he  is  not  such  officer,  and  there- 
fore not  entitled  to  pay  as  such ;  but  the  long-continued  con- 
struction of  the  law  bv  the  accounting  officers  has  been  that 
such  officers,  promoted  according  to  seniority,  should  be  al- 
lowed the  pay  of  the  higher  grade  from  the  date  of  the 
vacancy." 

In  said  decision  it  was  specifically  held  that — 

"  The  rule  as  established  by  the  above  decisions  is  carried 
into  the  Army  Regulations,  has  been  acquiesced  in  by  the 
Government,  and  I  am  not  disposed  to  disturb  it. 

"  If  the  officer,  promoted  according  to  seniority,  is  to  be 
allowed  the  pay  of  the  higher  ^ade  from  the  date  of  vacancy 
I  can  see  no  difference  m  principle  whether  such  vacancy 
arises  from  death,  resignation,  promotion,  removal,  the  cre- 
ation of  an  additional  office,  or  from  anj  other  cause. 

"  The  rule  should  apply  to  all  vacancies  required  by  law  to 
be  filled  by  promotion  according  to  seniority,  and  not  to  a 
particular  class  of  vacancies  occurring  in  a  particular  way, 
to  the  exclusion  of  others." 

In  the  specific  case  decided  by  said  decision  it  appeared 
that  the  officer  was  promoted  by  seniority  to  fill  an  office  made 
vacant  by  promotion  to  an  office  created  by  the  act  of  April 
26,  1898,  and  it  was  decided  that  the  promoted  officers  w^ere 
entitled  to  the  pay  of  the  respective  grades  to  which  pro- 
moted from  the  date  of  the  act.  (See  also  10  Opin.  Atty. 
Gen.,  144;  13  id.,  13;  14  id,,  2  and  164;  7  Comp.  Dec.,  506;  9 
id.,  1 ;  41  MS.,  1484,  dated  June  22,  1907.) 

You  state  that  officers  of  the  Revenue-Cutter  Service  will 
be  promoted  by  seniority,  in  accordance  with  the  established 
rules  and  practice  of  the  Service,  to  fill  the  additional  offices 
created  by  the  act  of  April  16,  1908,  supra. 

Such  being  the  case,  under  the  practice  which  has  long 
obtained,  as  evidenced  in  the  decisions  supra,  I  am  of  the 
opinion  that  the  officers  so  promoted  will  be  entitled  to  the 
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pay  of  the  higher  grades  to  which  promoted  from  April  16, 
1908,  the  date  of  the  act  creating  the  additional  offices,  which 
is  the  date  the  vacancies  occurred. 


COMPENSATION  AND  MEDICAL  TREATMENT  OF 
ISTHMIAN  CANAL  EMPLOYEES  FOR  INJURIES 
RECEIVED  IN  COURSE  OF  EMPLOYMENT. 

An  employee  of  the  Isthmian  Canal  Commission  who  comes  within 
the  provisions  of  the  act  of  May  30,  190S,  granting  compensa- 
tion for  injuries  received  in  course  of  employment,  is  not  en- 
titled to  receive  compensation  for  such  injuries  by  virtue  of  the 
terms  of  his  contract,  but  can  only  be  paid  under  the  terms  and 
conditions  of  and  upon  compliance  with  said  act. 

An  employee  of  the  Isthmian  Canal  Commission  who  does  not  come 
within  the  class  of  employees  included  in  the  act  of  May  30,  1008, 
granting  compensation  for  injuries  received  in  course  of  employ- 
ment, is  not  entitled  to  receive,  under  the  protislons  of  his  con- 
tract of  employment  and  the  regulations  of  said  commission,  pay 
for  absence  caused  by  injuries  Incurred  in  the  performance  of 
his  duties,  such  provisions  in  said  contract  and  regulations  being 
null  and  void  since  said  act  became  effective. 

The  Isthmian  Canal  Commission  is  authorissed  to  provide  by  contract 
for  furnishing  free  medical  care  and  attendance  to  all  its  em- 
ployees, including  both  those  who  come  within  the  class  included 
in  the  act  of  May  30,  1908,  granting  compensation  for  injuries 
received  in  course  of  employment,  and  those  who  do  not  come 
within  said  class,  as  a  part  of  their  compensation  for  services 
rendered. 

All  employees  of  the  Isthmian  Canal  Commission,  including  both 
those  who  were  engaged  in  hazardous  employment  and  those  who 
were  not,  who  were  injured  in  course  of  their  employment  prior 
to  the  taking  effect  of  the  act  of  May  30,  1908,  may  be  paid  under 
the  terms  of  their  contract  of  employment  and  the  regulations  of 
said  Commission  for  a  period  of  absence  subsequent  to  the  taking 
effect  of  said  act  caused  by  said  injuries,  said  act  applying  only 
to  Injuries  received  on  or  after  the  day  it  became  effective. 

{Comptroller  Tracewell  to  the  chairman  of  the  Isthmian 
Canal  Commission^  September  26^  1908.) 

I  have  received  your  letter  of  the  14rth  instant  as  follows: 
"  I  have  the  honor  to  acknowledge  the  receipt  of  your  de- 
cision of  September  1,  1908,  in  reference  to  tne  regulations 
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of  the  Commission  granting  injury  leave  with  pay  to  its 
employees,  in  connection  with  the  provisions  of  the  act  of 
Congress  of  May  30,  1908.     (36  Stat.,  556.) 

"  In  view  of  the  conclusions  which  you  reached  upon  the 
quotations  submitted  in  my  letter  of  August  20,  1908,  I  re- 
quest a  decision  upon  other  questions  herein  stated,  brought 
to  mv  attention  by  the  exammer  of  accounts. 

"  The  contracts  of  employment  with  employees  of  the 
Commission  on  the  Isthmus,  and  the  regulations  of  the  Com- 
mission, contain  the  following  provisions  as  to  »ick  leave 
with  pay  and  hospital  care  and  attendance.  These  regula- 
tions took  effect  July  1,  1907. 

" '  To  assist  the  Government  in  maintaining  a  skilled  force 
on  the  Isthmus,  all  regular  employees  above  the  grade  of 
laborer,  unaccustomed  to  a  tropical  climate,  may  be  granted 
fifteen  days'  sick  leave  with  pay  for  each  six  months'  serv- 
ice, on  the  certificate  of  an  authorized  phvsician  in  the  serv- 
ice of  the  department  of  health  of  the  Istnmian  Canal  Com- 
mission, that  the  employee  has  been  unable  to  work  on 
account  of  illness  contracted  through  no  fault  of  his  own,  or 
because  of  injury. 

" '  This  leave  may  be  cumulative  to  an  amount  not  exceed- 
ing thirty  days,  and  payment  for  same  shall  be  made  the 
first  pay  period  after  the  employee  returns  to  duty;  but  no 
payment  shall  be  made  for  time  lost  in  excess  of  the  sick  leave 
due  at  the  time  of  such  illness  or  injury. 

"  'AH  employees,  in  case  of  illness  or  injury,  will  receive 
free  medical  care  and  attendance  at  the  hospitals. 

" '  In  case  of  illness  or  injury,  laborers  shall  receive  free 
medical  care  and  attendance  at  the  hospitals.' 

"  These  provisions  are  separate  and  distinct  from  the  in- 
jury leave  referred  to  in  your  decision. 

"  The  questions  upon  which  I  now  wish  your  decision  are 
the  following: 

"  1.  Is  an  employee  of  the  Commission  who  comes  within 
the  class  of  employees  included  in  the  act  of  May  30,  1908, 
entitled  to  receive  under  his  contract  of  employment,  and 
the  regulations  of  the  Commission,  pay  for  absence,  not  ex- 
ceeding thirty  days,  when  such  absence  is  caused  by  sick- 
ness resulting  from  an  injury  incurred  in  the  performance 
of  his  duties! 

"  2.  Is  an  employee  of  the  Commission  who  does  not  come 
within  the  class  of  employees  included  in  the  act  of  May  30, 
1908,  entitled  to  receive,  under  his  contract  of  employment, 
and  the  regulations  of  the  Commission,  pay  for  absence,  not 
exceeding  thirty  days,  when  such  absence  is  caused  by  sick- 
ness resulting  irom  an  injury  incurred  in  the  performance 
of  his  duties? 
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"  3.  Is  the  Commission  authorized  to  furnish  an  employee 
who  is  in  the  class  referred  to  in  question  No.  1  free  medfcal 
care  and  attendance  at  the  hospitals  as  provided  in  his  con- 
tract and  the  regulations  of  the  Commission  ? 

"4.  Is  the  Commission  authorized  to  furnish  to  an  em- 
ployee who  is  in  the  class  referred  to  in  question  No.  2  free 
medical  care  and  attendance  at  the  hospitals  as  provided  in 
his  contract  and  the  regulations  of  the  Commission  ? 

*'  5.  Is  the  Commission  authorized  to  pay  the  compensation 
of  an  employee  who  is  in  the  class  referred  to  in  question 
No.  1  for  a  period  of  time  after  July  31,  1908,  and  within 
the  limits  of  its  regulations  and  contract  with  the  employee, 
if  the  injury  was  incurred  prior  to  August  1,  1908? 

"  6.  Is  the  Commission  authorized  to  pay  the  compensation 
of  an  employee  who  is  in  the  class  referred  to  in  question 
No.  2  for  a  period  of  time  after  July  31,  1908,  and  within 
the  limits  of  its  regulations  and  contract  with  the  employee, 
if  the  injury  was  incurred  prior  to  August  1,  1908? 

"  I  request  that  your  decision  on  these  questions  be  sent  to 
the  Washington  omce  of  the  Commission,  in  order  that  the 
substance  of  it  may  be  cabled  to  me  here." 

I  will  answer  your  questions  in  the  order  stated. 

In  my  decision  of  the  1st  instant,  upon  your  request  of  the 
20th  ultimo,  the  act  of  May  30,  1908  (35  Stat.,  556),  was  con- 
strued as  it  applied  to  employees  of  the  Isthmian  Canal  Com- 
mission.    It  was  decided  therein  that : 

''  In  the  absence  of  Congressional  enactment,  the  regula- 
tions of  the  Commission  s(^t  out  in  your  letter  providing  for 
the  leave  with  pay  for  thirty  days  or  a  fractional  part  thereof 
to  employees  of  the  Commission  for  injuries  incurred  in  the 
line  of  duty ;  and  thirty  days'  leave  or  fractional  part  thereof 
with  pay  to  laborers  of  the  Commission  for  injuries  in- 
currecl  while  in  the  performance  of  duty  and  while  incapaci- 
tated for  duty  by  reason  of  such  injury  not  exceeding  thirty 
days,  were  undoubtedly  made  with  authority  at  the  time 
they  were  made,  considering  the  broad  authority  granted 
the  President  by  the  provisions  of  the  original  Spooner  Act 
authorizing  him  to  construct  the  canal. 

^*  But  when  Congress  stepped  in  and  enacted,  as  it  did, 
the  act  of  May  30, 1908  (35  Stat.,  556),  set  out  in  your  letter, 
providing  just  what  kind  of  relief  for  personal  injuries  and 
exactly  to  whom  and  under  what  circumstances  it  should  be 

S'ven  and  included  the  employees  of  the  Isthmian  Canal 
)mmission  in  such  act,  I  am  forced  to  the  conclusion  that 
the  enactment  is  exclusive,  after  it  came  into  effect,  and  that 
it  is  no  longer  in  the  power  of  the  Commission  by  regula- 
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tions,  past  or  present,  to  enlarge  or  diminish  the  provisions 
of  that  act  as  to  relief  extended  to  employees  of  this  Com- 
mission for  injuries  received  in  the  line  of  their  said  em- 
ployment. 

"A  different  holding  would  be  an  attempt  to  broaden  and 
modify  an  act  of  Congress,  and  to  make  a  discrimination  in 
favor  of  a  class,  where  Congress  legislating  concerning  such 
class  did  not  see  fit  to  make  such  discrimination." 

Your  questions  are  answered  as  follows : 

1.  An  employee  who  comes  within  the  provisions  of  the 
act  of  May  30,  1908,  is  not  entitled  to  receive  pay  by  virtue 
of  the  terms  of  his  contract,  but  can  only  be  paid  under  the 
terms  and  conditions  and  upon  compliance  with  the  act  of 
May  30,  1908,  This  question  is  therefore  answered  in  the 
negative. 

2.  All  regulations  providing  for  payment  to  an  employee 
not  coming  within  the  provisions  of  the  act  of  May  30,  1908, 
during  absence  on  account  of  sickness  resulting  from  in- 
juries incurred  in  the  performance  of  duty,  are  unauthorized 
and  of  no  effect  since  the  passage  of  said  act.  Such  an 
employee  is  not  entitled  to  pay  for  and  on  account  of  absence 
occasioned  as  stated  in  this  question. 

3.  The  contingent  benefit  of  hospital  care  and  treatment 
furnished  to  an  employee  when  authorized  and  contracted 
for  as  a  part  of  the  compensation  for  services  rendered  is  to 
be  distinguished  from  the  payments  on  account  of  injuries 
provided  for  in  the  act  of  May  30,  1908.  The  hospital  care 
and  treatment  is  a  payment  for  services  already  rendered, 
while  the  payment  for  injury  is  in  the  nature  of  damages 
for  such  injury  and  is  governed  by  the  act  of  May  30,  1908. 

The  Commission  is  authorized  to  provide  by  contract  for 
furnishing  an  employee,  such  as  is  indicated  in  this  question, 
free  medical  care  and  hospital  attendance  as  a  part  of  his 
compensation  for  services  rendered. 

4.  The  answer  to  question  3  applies  here,  and  for  the  same 
reason  free  medical  care  and  attendance  at  hospitals  may  be 
provided  as  a  part  of  the  compensation  for  services  rendered 
to  the  employee  indicated  in  this  question. 

5.  I  am  of  the  opinion  that  under  the  facts  stated  in  this 
question  the  rights  of  the  employee  to  payment  under  his 
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contract  for  an  injury  prior  to  August  1,  1908,  for  the  period 
provided  for  in  such  contract,  became  vested  at  the  time  of 
the  injury  and  that  the  right  to  payment  thereunder  is  not 
affected  by  the  act  of  May  30,  1908. 

The  payment  indicated  in  this  question  would  therefore 
l>e  authorized. 

G.  The  answer  to  question  5  applies  here,  and  for  the  rea- 
sons therein  given  you  would  be  authorized  to  make  the  pay- 
ments indicated  herein. 

Congress  has  plenary  power  to  regulate  and  control  the 
compensation  to  be  paid  to  employees  of  the  Isthmian  Canal 
Commission  for  services  in  futuro  {Crenshaw  v.  United 
States^  134  U.  S.,  99),  but  it  has  no  power  to  deprive  an 
employee  of  the  right  to  the  compensation  earned  under  his 
contract  or  of  a  contingent  benefit  accrued  prior  to  the  pas- 
sage of  the  act  affecting  such  compensation  as  a  part  thereof. 

The  cases  stated  in  questions  5  and  6  are  therefore  to  be 
distinguished  from  the  cases  stated  in  questions  1  and  2, 
although  each  may  arise  under  existing  contracts. 

This  decision  has  been  forwarded  as  requested  to  the 
Washington  oflSce. 


CONTINUOUS-SERVICE  PAY  OF  ENLISTED  MEN 

OF  ARMY. 

Enlisted  men  of  the  Army  who  were  in  their  first  enlistment  perlo<l  at 
the  time  of  the  passage  of  the  act  of  May  11,  1908,  but  who  will 
have  completed  five  years'  continuous  service  prior  to  the  expira- 
tion of  their  current  enlistment,  are  eutltled  to  be  paid  under  the 
law  in  force  prior  to  the  passage  of  said  act  (sees.  1281  and  1284, 
R.  S.)  for  their  fifth  and  sixth  years  of  continuous  service. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  TFa?*, 
September  28,  1908.) 

By  your  reference  of  the  18th  instant,  with  request  for 
decision  of  the  question  therein  presented,  I  have  received  a 
communication  from  the  Paymaster-General  of  the  Army,  as 
follows: 


Digitized  by 


Google 


166  DECISIONS   OF   THE  COMPTROLLER. 

"  I  have  the  honor  to  request  that  the  following  be  sub- 
mitted to  the  Comptroller  or  the  Treasury  for  his  decision : 

"  The  act  of  May  11,  1908  (35  Stat,  108),  provides  that— 

" '  Nothing  herein  contained  shall  be  construed  so  as  to 
reduce  the  pay  or  allowances  authorized  by  law  of  any  officer 
or  enlisted  man  of  the  Army/ 

"  In  a  Comptroller's  decision  dated  tTune  8, 1908,  it  was  held 
that— 

" '  Privates  of  the  Hospital  Corps  in  service  at  the  time  of 
the  approval  of  the  act  of  May  11,  1908,  are  entitled  to  be 
paid  for  the  remainder  of  the  enlistment  in  which  they  may 
be  serving  at  such  time  at  either  the  old  or  new  rate  of  pay, 
whichever  works  to  their  advantage/ 

"  In  a  Marine  Corps  decision  dated  August  8,  1908,  the 
Comptroller  held  that — 

"'The  enlistment  period  of  a  soldier  (in  the  Army)  in 
service  at  the  date  oi  the  approval  of  the  act,  having  been 
determined  under  the  rule  laid  down  in  the  act,  continues 
until  his  discharge  at  the  termination  of  the  enlistment 
period  in  which  he  is  found  to  be  serving.' 

"  Prior  to  the  passage  of  the  act  of  May  11,  1908,  many 
soldiers  were  discnarged  for  the  convenience  of  the  Govern- 
ment before  expiration  of  their  enlistments  and  reenlisted  for 
service  in  the  Philippine  Islands.  Some  of  the  privates  thus 
discharged  and  reenlisted  were  in  their  first  enlistment  period 
on  May  11,  1908,  but  will  have  completed  five  yeaiv  con- 
tinuous service  before  completion  of  current  enlistment.  A 
private  in  his  first  enlistment  receives  $15  per  month  under 
the  new  law,  while  under  the  old  law  he  would  have  received 
$16  and  $18  per  month  for  his  fifth  and  sixth  years,  respec- 
tively. It  is  therefore  requested  to  be  informed  whether, 
during  the  enlistment  period  entered  into  prior  to  May  11, 
1908,  the  above-mentioned  class  of  soldiers  can  be  paid  under 
the  old  law  for  their  fifth  and  sixth  years  of  continuous 
service." 

In  view  of  the  provision  in  the  act  of  May  11,  1908,  quoted 
by  the  Paymaster-General,  upon  the  statement  of  facts  set 
forth  in  the  Paymaster-General's  letter,  I  am  of  opinion  that 
the  class  of  soldiers  referred  to  are  entitled  to  be  paid  under 
the  old  law  (sees.  1281  and  1284,  R.  S.)  for  their  fifth  and 
sixth  years  of  continuous  service.  This  class  of  men  are 
entitled  to  he  paid  under  the  old  or  the  new  law,  whichever 
inures  to  their  advantage. 


Digitized  by 


Google 


DEDUCTIONS  FROM   CONTRACT   PRICE.  167 

DEDUCTION  FROM  AMOUNT  DUE  CONTRACTOR 
FOR  DAMAGE  TO  MATERIAL  BY  A  COMMON 
CARRIER  WHERE  DELIVERED  F.  O.  B.  UNDER 
TERMS  OF  CONTRACT. 

Where  a  contract  to  furnish  vitrified  pipe  to  the  United  States  pro- 
vides that  it  shall  be  delivered  f.  o.  b.  cars  at  a  specified  station 
or  place  subject  to  inspection  by  the  Government  at  place  of 
destination,  a  conditional  title  to  said  pipe  vested  in  the  United 
States  upon  such  delivery  thereof  to  the  common  carrier  and  shij)- 
ment  thereof  on  a  Government  bill  of  lading,  and  the  Government 
must  look  to  the  carrier  for  any  damage  to  said  pipe  while  in 
its  custody  en  route  and  a  deduction  therefor  from  the  contract 
price  due  the  contractor  is  not  authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Interior  Sep-  ^ 
tember29,1908,) 

I  am  in  receipt  of  your  communication  dated  September 
15,  1908,  wherein  you  present  a  question  for  my  decision,  as 
follows : 

**  By  contract  dated  July  8,  1907,  entered  into  between 
Acting  Secretary  of  the  Interior  George  W.  Woodruff,  on 
behalf  of  the  United  States,  and  Walter  S.  Dickey,  of  Kan- 
sas City,  Mo.,  the  latter  agreed  to  furnish  to  the  United 
States  Keclamation  Service  about  11,000  feet  of  vitrified 
pipe  for  use  in  connection  with  certain  irrigation  works  in 
the  State  of  South  Dakota  known  as  the  '  Bellefourche 
project.' 

"  Paragraph  13  of  the  specifications  forming  a  part  of  the 
contract  reads  as  follows: 

" '  It  is  required  that  there  be  furnished  and  delivered 
f.  o.  b.  cars  at  factory  or  storage  yard,  in  accordance  with 
these  specifications,  about  11,000  feet  of  vitrified  pipe.' 

"The  contractor  in  his  proposal  agreed  to  furnish  and 
deliver  f.  o.  b.  cars  at  Kansas  City,  Mo.,  subject  to  inspection 
at  Bellefourche,  S.  Dak.,  the  pipe  in  question. 

"  The  following  is  a  quotation  of  paragraph  19  of  the 
sp>ecifications : 

"'Pipes  wall  be  inspected  as  unloaded  at  Bellefourche, 
S.  Dak.  Any  pipe  or  consignment  of  pipes  that  does  not 
fulfill  the  alcove  requirements  wnll  be  rejected.' 

"  The  material  was  delivered  f .  o.  b.  cars  at  Kansas  City, 
Mo.,  shipped  on  Government  bill  of  lading  to  Bellefourche, 
S.  Dak.,  where  the  same  was  inspected  on  •  behalf  of  the 
Beclamation  Service  and  accepted,  with  the  exception  of  cer- 
tain material  aggregating  in  value  the  sum  of  $276.69,  which 
was  rejected  on  account  of  having  been  broken  or  damaged 
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en  route.  The  bill  of  lading  shows  the  receipt  in  good  con- 
dition of  the  material  f.  o.  b.  cars  Kansas  Citv. 

"  Settlement  was  tendered  the  contractor  for  all  material 
which  was  received  at  Bellefourche  in  good  condition  and  ac- 
cepted, deductions  being  made  for  the  value  of  all  pipe 
rejected  because  of  arrival  at  destination  in  a  damaged  con- 
dition. The  contractor  refuses  to  accept  settlement  on  this 
basis,  claiming  that  on  delivery  of  material  f.  o.  b.  cars  at 
Kansas  City  title  thereto  passed  to  the  United  States  and 
responsibility  for  risks  incident  to  shipment  attached  to  the 
Government,  by  whom  should  be  lodged  with  carrier  any 
claim  that  might  lie  on  account  of  damage  sustained  to  the 
material  while  en  route,  payment  being  accordingly  de- 
manded by  him  for  all  material  delivered  as  stated  at  Kansas 
City. 

"  Payment  for  the  material  rejected  at  destination  on  ac- 
count of  damage  incurred  en  route  is  refused  by  the  Recla- 
mation Service  on  the  ground  that  by  the  provisions  of  para- 
graph 19  of  the  specimiations  and  elsewhere  in  the  contract 
there  is  clearly  evinced  the  intention  that  the  material  should 
not  become  the  property  of  the  United  States  until  its  arrival 
at  Bellefourche  and  its  inspection  and  acceptance  there ;  con- 
sequently, shipping  risks  were  not  assumed  by  the  Govern- 
ment. 

"A  decision  by  your  office  is  respectfully  requested  as  to 
whether,  under  the  terms  of  the  contract,  the  deduction  of 
$276.69  made,  as  stated,  is  a  proper  one  or  whether  the  con- 
tractor is  entitled  to  receive  payment  for  the  material  dam- 
aged en  route  from  Kansas  City  to  Bellefourche,  S.  Dak." 

The  notice  to  bidders  is  in  part  as  follows: 

"All  material  required  under  this  contract  shall  be  deliv- 
ered f.  o.  b.  cars  at  the  point  named  by  the  contractor  in  the 
proposal ;  shall  be  delivered  within  the  time  and  in  the  quan- 
tities therein  set  forth,  and  will  be  inspected  for  acceptance 
at  Bellefourche,  S.  Dak." 

The  proposal  which  became  a  part  of  the  contract  is,  in 
part,  as  follows: 

"  The  undersigned  proposes  to  furnish  and  deliver  f .  o.  b. 
cars  at  Kansas  City,  Mo.,  subject  to  inspection  at  Belle- 
fourche, S.  Dak.,  vitrified  pipe,  in  accordance  with  the  adver- 
tisement and  attached  specifications    *     *     *." 

The  specifications,  which  also  form  a  part  of  the  contract, 
provide : 

"  13.  The  requirement. — It  is  required  that  there  be  fur- 
nished and  delivered  f .  o.  b.  cars  at  factory  or  storage  yard, 
in  accordance  with  these  specifications,  about  11,000  feet  of 
vitrified  pipe. 
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"  14.  Failure  to  complete  delivery  in  time  agreed  upon. — 
Should  the  contractor  fail  to  complete  the  delivery  of  the 
material  in  the  time  agreed  upon  in  the  contract  or  in  such 
additional  time  as  may  have  been  allowed  for  delavs  by  for- 
mal extensions  granted  by  the  Secretary  of  the  Interior,  a 
deduction  of  $25  will  be  made  for  each  and  every  day,  in- 
cluding Sundays  and  holidays,  that  the  final  delivery  re- 
mains uncompleted.     *     *     * 

"  15.  Payments. — ^Upon  receipt  by  the  engineer  of  bills  of 
lading  for  the  pipe,  properly  executed  on  forms  furnished 
by  the  United  States,  90  per  cent  of  the  contract  price 
will  become  due  and  payable  upon  approval  of  the  accounts 
by  the  chief  engineer.  The  remaining  10  per  cent  will  be 
retained  by  the  United  States  until  the  receipt  of  all  of  the 
material  at  its  destination,  to  the  satisfaction  of  the  chief 
engineer,  whereupon  the  same  will  become  due  and  pay- 
a  Die. 

"  16.  Kind. — ^The  material  shall  be  salt-glazed,  vitrified 
pipe,  of  homogeneous  texture,  thoroughly  Dumed,  and  of 
standard  quality.  Pipe  shall  not  contain  cracks  or  other  im- 
perfections.    *     *     *         ^ 

"  19.  Inspection  and  rejection. — Pipe  will  be  inspected  as 
unloaded  at  Bellefourche,  S.  Dak.  Any  pipe  or  consignment 
of  pipes  that  does  not  fulfill  the  above  requirements  will  b<i 
rejected." 

The  contract  provides: 

"Artici^  1.  The  party  of  the  second  part  agrees,  under 
penalty  of  a  bond  conditioned  upon  a  due  compliance  with 
the  provisions  of  this  agreement,  to  furnish  and  deliver  f .  o. 
b.  Kansas  City,  Mo.,  alx)ut  eleven  thousand  (11,000)  feet  of 
vitrified  pipe,  in  accordance  with  the  terms  of  the  attached 
advertisement,  proposal,  and  specifications." 

The  pipe  was  delivered  "  free  on  board  "  cars  at  Kansas 
City,  Mo.,  in  due  time,  and  shipped  as  directed,  on  Govern- 
ment bill  of  lading  prepared  by  the  Reclamation  Service, 
and  the  freight  from  that  point  to  Bellefourche, 'S.  Dak., 
was  paid  by  the  Government.  A  portion  of  the  pipe  thus 
shipped  was  damaged  in  transit  and  rejected  by  the  project 
engineer  upon  its  arrival  at  Bellefourche.  There  is  no  evi- 
dence tending  to  show  that  the  pipe  thus  damaged  in  transit 
and  rejected  therefor  was  not  of  the  same  quality  and  kind 
as  the  pipe  which  was  accepted  as  compljdng  with  the  re- 
quirements of  the  specifications. 

Upon  this  state  of  facts,  the  question  presented  is  purely 
one  of  intention.    The  property  in  the  pipe  was  transferred 
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at  such  time  as  the  parties  intended  that  it  should  be  trans- 
ferred, and  their  intention  must  be  gleaned  from  the  whole 
context  of  the  contract,  read  in  the  light  of  the  meaning 
which  the  law  imputes  to  the  expressions  which  they  have 
used  therein. 

It  is  fundamental  that,  in  a  contract  of  sale,  the  buyer  has 
the  right  to  inspect  the  goods  in  order  to  satisfy  himself  that 
they  are  in  accordance  with  the  contract,  and  the  delivery  is 
not  complete  until  such  examination  and  acceptance,  unless, 
of  course,  the  inspection  is  waived.  (See  Am.  &  Eng.  Ency. 
Law,  2d  ed.,  vol.  24,  p.  1032.) 

In  Pierson  et  al.  v.  Crooks  et  al  (115  N.  Y.,  539,  548)  the 
court  said : 

"  We  are,  however,  of  opinion  that  where  goods  are  ordei'ed 
of  a  specific  quality,  which  the  vendor  undertakes  to  deliver 
to  a  carrier  to  be  forwarded  to  the  vendee  at  a  distant  place, 
to  be  paid  for  on  arrival,  the  right  of  inspection,  in  the 
absence  of  anv  specific  provision  in  the  contract,  continues 
until  the  goods  are  received  and  accepted  at  their  ultimate 
destination,  and  that  the  carrier  is  not  the  agent  of  the  vendee 
to  accept  the  goods  as  corresponding  with  the  contract,  al- 
though he  may  be  his  agent  to  receive  and  transport  them." 

(See  also  Pope  v.  Allis,  115  U.  S.,  363.) 

It  therefore  appears  that  by  paragraph  19  of  the  specifica- 
tions hereinbefore  quoted  the  Government  acquired  no  rights 
which  it  would  not  have  had  in  the  absence  of  such  a  stipula- 
tion. 

It  is  elementary  that  if,  by  a  contract  of  sale,  the  seller 
is  authorized  to  ship  goods  to  the  buyer,  a  delivery  to  a  com- 
mon carrier  for  account  of  the  buyer  is  deemed,  prima  facle^ 
to  constitute  a  delivery  to  the  buyer. 

In  the  American  and  English  Encyclopedia  of  Law  (2d 
ed.,  vol.  24,  p.  1072)  it  is  said: 

"  A  stipulation  for  delivery  '  f.  o.  b.'  means  that  the  seller 
at  his  own  expense  shall  place  the  goods  on  the  car  or  vessel 
which  is  to  carry  them  on  account  of  the  buyer,  at  whose  risk 
they  are  from  that  time." 

In  Stock  V.  Inglis  (12  Q.  B.  D.,  564,  573)  the  court  said : 

"  Now,  if  the  goods  dealt  with  by  the  contract  were  specific 
goods,  it  is  not  denied  but  that  the  words  '  free  on  board,' 
according  to  the  general  understanding  of  merchants,  would 
mean  more  than  merely  that  the  shipper  was  to  put  them  on 
board  at  his  expense;  they  would  mean  that  he  was  to  put 
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them  on  board  at  his  expense  on  account  of  the  person  for 
whom  they  were  shipped ;  and  in  that  case  the  goods  so  put 
on  board  under  such  a  contract  would  be  at  the  risk  of  the 
buyer,  whether  they  were  lost  or  not  on  the  voyage."  (See 
Pierson  et  al.  v.  Crooks  et  aL^  supra.) 

Under  the  terms  of  the  contract  the  Government  had  the 
undoubted  right  to  reject  the  pipe  for  defects  inherent  in  the 
manufacture,  or  for  nonconformity  with  the  requirements  of 
the  specifications  as  to  quality,  size,  quantity,  etc. 

But  on  delivery  to  the  carrier  '"  f.  o.  b.''  cars,  Kansas  City, 
a  conditional  title  vested  in  the  Government,  subject  to  the 
right  of  inspection  and  rejection  for  inferior  quality,  etc.,  on 
arrival  at  ultimate  destination.  It  appears  from  the  bill  of 
lading  that  the  pipe  was  in  good  condition  when  it  was  deliv- 
ered to  the  carrier,  and,  as  between  the  parties  to  the  con- 
tract, the  Government  must  be  taken  to  have  assumed  the 
risk  of  damage  arising  from  the  carriage  which  it  thereafter 
provided. 

I  am  of  opinion  that  such  a  construction  is  in  accordance 
with  the  law  and  the  intention  of  the  parties  as  expressed  in 
the  contract  before  me. 

You  are  therefore  advised  that  payment  for  the  pipe  dam- 
aged in  transit  as  hereinbefore  described  is  authorized,  and  a 
claim  should  be  duly  made  against  the  carrier  for  the  loss 
thus  occasioned. 


COMMUTATION  OF  QUARTERS  OF  OFFICER 
OF  MARINE  CORPS  IN  CHARGE  OF  A  NAVAL 
PRISON. 

The  service  of  an  officer  of  the  Marine  Corps  under  an  order  "  to  take 
charge  of  the  naval  prison  "  and  **  to  have  couimand  of  the  prison 
guard "  is  service  "  without  troops "  and,  if  otherwise  entitled, 
such  officer  Is  entitled  to  commutation  of  quarters  while  so 
serving. 

{Assistant  Coniptroller  Mitchell  to  Lieut.  Col.  George  Rich- 
ards^ assistant  paymaster^  V.  S.  Marine  Corps^  September 
29,  1908.) 

I  have  received  your  letter  of  the  15th  instant,  as  follows : 

"  1.  This  office  has  the  honor  to  state  that  the  accounts  of 
Capt.  Charles  C.  Carpenter,  U.  S.  Marine  Corps,  embracing 
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the  pay  and  allowances  due  him  for  the  month  of  September, 
1908,  are  before  the  undersigned  for  payment.  In  connection 
therewith  a  question  has  arisen  as  to  the  title  of  this  officer 
to  receive  the  full  amount  otherwise  due.  This  question  rests 
upon  the  following  state  of  facts :  This  officer  is  serving  now 
under  orders  dated  May  '29,  1908,  a  copy  of  which  is  inclosed. 
He  was  paid  on  August  10,  1908,  by  Capt.  Harold  C.  Reisin- 
ger,  assistant  paymaster,  U.  S.  Marine  Corps,  attached  to 
this  office,  the  sum  of  fortjv-three  dollars  and  twenty  cents 
($43.20)  as  commutation  tor  quarters  for  the  period  from 
June  4  to  30,  1908,  under  the  same  orders.  He  was  paid  for 
the  month  of  August,  1908,  by  Col.  (Ireen  Clay  Goodloe,  pay- 
master, U.  S.  Marine  Corps,  of  this  office,  tlie  full  amount 
of  pay  and  allowances  of  commutation  for  quarters  under 
the  same  orders.  The  original  payment  of  commutation  for 
quarters  by  Captain  Reisinger  was  made  with  the  following 
report  (21839),  dated  July  22,  1908,  by  the  quartermaster, 
U.  S.  Marine  Corps,  before  him,  viz : 

" '  Respectfully  returned  to  Capt.  Charles  C.  Carpenter, 
U.  S.  Marine  Corps,  marine  barracks,  navy-yard,  Boston, 
Mass.,  with  the  information  that  vouchers  for  commutation 
of  quarters  for  officers  serving  w  ithout  troops  should  be  pre- 
sented to  the  paymaster,  U.  S.  Marine  Corps,  for  settlement. 

" '  2.  The  appropriation  for  commutation  of  quarters 
within  the  control  of  this  office  applies  only  to  officers  serving 
with  troops.' 

"  2.  It  appears  to  have  been  accepted  by  Captain  Reisinger 
at  that  time  that  the  claimant's  service  w^as  without  troops. 
The  undersigned  doubts  that  such  service  under  the  orders 
mentioned  can  be  so  considered.  Prior  to  July  1, 1908,  a  dis- 
tinction existed  between  service  of  officers  as  with  or  without 
troops  in  so  faf  as  concerns  their  right  to  receive,  under  cer- 
tain conditions,  an  allowance  of  commutation  for  quarters. 
Since  July  1,  1908,  however,  pursuant  to  statutory  provision, 
such  distmction  no  longer  exists.  When  such  aistinction 
prevailed,  officers  serving  with  troops  had  the  right  to  occupy 
quarters  in  kind,  either  such  as  were  owned  or  hired  for  their 
use,  by  the  United  States.  Should  it  appear,  therefore,  that 
service  under  the  attached  orders  is  in  reality  service  with 
troops,  then  it  follows  that  Captain  Carpenter  was  improp- 
erly paid  an  allowance  of  commutation  tor  quarters  for  the 
period  June  4  to  30, 1908,  in  the  amount  of  $43.20,  and,  under 
such  circumstances,  it  would  appear  to  be  the  duty  of  the 
undersigned  to  apply  such  sum  to  the  amount  of  pay  and 
allowances  otherwise  due  him  for  the  month  of  September, 
1908.  It,  therefore,  appears  that  the  Question  presented  is  a 
question  involved  in  a  payment  actually  pending  before  the 
undersigned  (nide  the  question  presented  June  20,  1904,  and 
decided  by  your  office  July  8,  1904,  in  connection  with  pay- 
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ments  pending  in  cases  of  Maj.  Albertus  W.  Catlin  and  Pri- 
vate Bert  C.  Kaufman,  U.  S.  Marine  Corps) . 

"  3.  It  is,  therefore,  respectfully  requested  that  a  decision 
be  i-endered  by  you  as  to  the  riffht  of  Captain  Carpenter  to 
receive  the  amount  of  pay  and  allowances  otherwise  due  him, 
or  such  full  pay  and  allowances  less  the  sum  of  forty-three 
dollars  and  twenty  cents  ($43.20)." 

Captain  Carpenter's  orders  of  May  29,  1908,  to  which  you 
refer,  are  as  follows : 

"  1.  You  are  hereby  detached  from  the  marine  barracks, 
navy-yard,  Boston,  Mass.,  and  will  report  to  the  comman- 
dant of  that  station  as  the  officer  detailed  to  take  charge  of 
the  naval  prison  there  and  to  have  command  of  the  prison 
^ard,  which  will  report  to  you  for  duty  daily  after  guard 
mounting. 

''  2.  You  will  report  any  misconduct  or  inefficiency  on  the 
part  of  any  member  of  the  prison  guard  to  the  commanding 
officer,  marine  barracks,  navy-yard,  Boston,  Mass.,  who  wiU 
take  or  recommend  such  disciplinary  action  in  the  case  as  he 
may  deem  advisable. 

'*3.  The  necessarv  orders  to  the  commanding  officer,  marine 
barracks,  navy-yar^,  Boston,  Mass.,  have  been  issued  by  this 
office. 

*■  4.  This  employment  on  shore  duty  is  required  by  the 
public  interests,  and  such  service  will  continue  until  April  1, 
1909,  unless  otherwise  directed." 

By  section  1612  of  the  Revised  Statutes  officers  of  the 
Marine  Corps  are  entitled  to  receive  the  same  pay  and  allow- 
ances as  are  or  may  be  provided  by  or  in  pursuance  of  law 
for  officers  of  like  gi'ades  in  the  infantry  of  the  Army. 

In  the  act  of  March  2, 1901  (31  Stat.,  901),  it  is  provided: 

"  The  Secretary  of  War  may  determine  what  shall  con- 
stitute duty  '  without  troops '  within  the  meaning  of  the  laws 
governing  the  payment  of  mileage  and  commutation  of  quar- 
ters to  officers  of  the  Arniy." 

In  pursuance  of  that  law  the  Secretary  of  War  has  deter- 
mined, as  shown  by  article  1320  of  the  Army  Regulations, 
1908,  that: 

"  Officers  on  duty  in  the  War  Department,  at  army  and 
other  general  headquarters,  attending  surgeons  and  other 
officers  on  duty  in  cities  and  other  places  where  public  quar- 
ters are  not  furnished,  but  where  enlisted  men  are  on  duty 
only  as  guards,  orderlies,  clerks,  and  messengers,  and  recruit- 
injg  officers  at  city  stations,  are  regarded  as  being  on  duty 
without  troops  within  the  meaning  of  the  laws  and  regula- 
tions." 
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It  is  presumed  that  the  enlisted  men  at  the  naval  prison 
are  there  either  as  prisoners  or  on  duty  as  guards.  I  do  not 
think  prisoners  confined  in  the  naval  prison  can  be  consid- 
ered as  on  duty  within  the  meaning  of  the  above  regulation, 
and  duty  with  enlisted  men  employed  only  as  guards  has  been 
determined  by  the  Secretary  of  War  to  be  duty  without 
troops. 

I  am  therefore  of  opinion  that  Captain  Carpenter  under 
said  orders  is  on  duty  "  without  troops,"  and  if  he  is  other- 
wise entitled  to  commutation  of  quarters  for  the  period  from 
June  4  to  80,  1908,  no  deduction  therefor  should  be  made 
from  the  pay  and  allowances  now  due  him. 


LONGEVITY  PAY  OF  A  CIVIL  ENGINEER  OF  THE 
NAVY  UNDER  THE  OLD  LAW  SUBSEQUENT  TO 
MAY  13,  1908. 

A  civil  engineer  of  the  Navy  in  the  service  at  the  time  of  the  passage 
of  the  act  of  May  13,  11K)8,  and  whose  pay,  increased  by  length  of 
service,  but  for  said  act  would  be  greater  than  that  provided  by 
said  act,  is  entitled  to  receive  i)ay  under  the  laws  In  force  prior 
to  said  act. 
(Assistant   Comptroller   Mitchell   to   the  Secretary   of  the 
Nary,  September  30,  1908.) 
By  your  reference  of  the  16th  instant  you  request  my  de- 
cision of  a  question  in  relation  to  the  pay  of  J.  W.  G.  Walker, 
civil  engineer,  U.  S.  Navy,  presented  in  a  communication  to 
you  dated  September  2,  1908,  as  follows: 

"  I  have  the  honor  to  inform  you  that  the  paymaster  of  this 
station  declines  to  pay  me  at  the  rate  of  $3,500  per  annum, 
the  amount  to  which  I  believe  myself  entitled,  and  to  request 
a  decision  from  the  Comptroller  of  the  Treasury  as  to  the 
rate  of  pay  which  I  should  receive. 

"  2.  I  was  appointed  a  civil  engineer  in  the  Navy  from  civil 
life  on  July  29,  1898,  my  commission  being  of  that  date.  I 
accepted  the  appointment,  took  the  oath  of  office,  and  entered 
upon  the  discharge  of  the  duties  to  which  I  had  been  ordered 
on  August  29, 1898.  Upon  the  subsequent  passage  of  the  per- 
sonnel act  I  became  entitled  to  five  years'  constructive  service 
in  computing  my  pay.  I  am  therefore  entitled  to  pay  as 
for  my  fourth  five  years  of  service  on  and  after  the  29th  of 
August,  1908. 

"  3.  Whether  or  not  I  am  entitled  to  pay  at  the  rate  of 
$3,500  per  annum  depends  therefore  upon  whether  the  naval 
appropriation  bill  for  the  year  ending  June  30,  1909,  forces 
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me  upon  the  new  pay  table  specified  therein.  In  support  of 
the  contention  that  it  does  not,  I  beg  to  submit  the  following 
arguments : 

"  (a)  The  object  of  the  pay  proviso  in  the  appropriation 
bill  above  referred  to  was  admittedly  to  increase  service  pay, 
not  to  reduce  it,  and  the  sentence,  which  is  evidently  intended 
to  prohibit  any  reduction,  should  be  considered  to  read, 
'  Nothing  herein  shall  be  construed  so  as  to  reduce  the  table  of 
pay  or  allowances  now  authorized  by  law  for  any  commis- 
sioned, warrant,  or  appointed  officer  or  any  enlisted  man  of 
the  active  or  retired  lists  of  the  Navv,'  etc. 

*'  (b)  I  am  discharging,  and  shall  continue  to  discharge, 
so  long  as  I  am  in  the  service,  essentially  the  same  duties 
which  I  discharged  upon  first  entering  the  corps.  My  en 
trance  upon  my  Fourth  five  years  of  service,  while  it  involves 
an  increase  of  pay,  is  therefore  in  no  sense  the  assumption  of 
a  new  position,  but  merely  a  continuance  in  an  old  one.  It 
involves  no  change  in  rank,  title,  or  responsibility. 

''  {c)  During  the  five  years  from  August  29,  1903,  to 
August  29,  1908,  I  was  engaged  in  earning  a  longevity  in- 
crease of  $500  per  annum,  which  increase  was  specifically  au- 
thorized and  guaranteed  by  existing  law.  At  the  time  the 
naval  appropriation  bill  for  1909  became  law  I  had  com- 
pleted 94.2  per  cent  of  the  service  necessary  to  earn  this  in- 
crease. Should  the  bill  specified  above  be  construed  as  forc- 
ing me  upon  the  new  pay  table,  I  should  be  deprived  of  an 
increase  which  I  had  practically  completed  earning  and 
should  suffer  pecuniarily  for  a  period  of  more  than  thirteen 
years. 

'*  4.  I  have  the  honor  to  request  that  this  matter  be  referred 
to  the  Comptroller. of  the  Treasury  for  decision." 

The  decision  of  the  question  submitted  depends  upon  the 
meaning  and  proper  effect  to  be  given  to  the  following  pro- 
vision in  the  naval  appropriation  act  of  May  13,  1908  (35 
Stat,  128) : 

"'  Nothing  herein  shall  be  construed  so  as  to  reduce  the  pay 
or  allowances  now  authorized  by  law  for  any  commissioned, 
waiTant,  or  appointed  officer  or  any  enlisted  man  of  the 
active  or  retired  lists  of  the  Navy,     *     *     *." 

Pay  and  allowances  were  authorized  by  law  at  the  time  of 
the  passage  of  this  act  for  all  officers  and  enlisted  men  in  any 
and  all  grades  and  ratings.  The  following  proviso  was  con- 
tained in  the  navy  personnel  act  of  March  3,  1899  (30  Stat., 
1007): 

''  That  no  provision  of  this  act  shall  operate  to  reduce  the 
present  pay  of  any  commissioned  officer  now  in  the  Navy,  and 
in  any  case  in  which  the  pay  of  such  officer  would  other- 
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wise  be  reduced  he  shall  continue  to  receive  pay  according 
to  existing  law." 

This  office  interpreted  the  words  "  present  pay  "  to  apply 
to  the  pay  the  officer  was  receiving  at  the  time  the  act  took 
effect.  (See  6  Comp.  Dec,  130.)  Congress  at  the  next  session 
so  amended  the  law  by  the  act  of  June  7, 1900  (31  Stat.,  697) , 
as  to  make  the  reservation  of  old  navy  pay  apply  to  officers 
in  any  grade  to  which  thereafter  promoted. 

The  Court  of  Claims,  in  Taylor  v.  United  States  (38  Ct, 
CI.,  155, 160),  said: 

"There  can  be  no  controversjr  but  that  the  original  pro- 
viso applied  only  to  the  officers  in  the  Navy  at  the  time  the 
act  was  passed,  and  to  the  pay  they  were  then  receiving." 

The  language  of  the  two  acts  is  not  the  same.  The  "  pres- 
ent pay  "  was  of  course  the  pay  then  authorized  by  law,  but 
the  "  pay  now  authorized  by  law  "  is  not  necessarily  the 
"  present  pay  "  only.  The  expression  is  more  comprehensive. 
It  means  something  more  than  the  pay  the  officer  or  man  was 
actually  receiving  at  the  passage  of  the  act.  I  am  of  opin- 
ion that  Civil  Engineer  Walker  is  entitled  since  August  29, 
1908,  to  the  pay  provided  by  the  law  in  effect  May  12,  1908, 
for  a  civil  engineer  in  the  fourth  five  years  of  service,  viz, 
$3,500  per  annum,  that  pay  being  greater  than  the  new  pay 
provided  by  the  act  of  May  13,  1908,  for  a  civil  engineer  of 
his  rank  and  longevity. 


SIX  MONTHS'  GRATUITY  TO  WIDOW  OR  DESIG- 
NATED  BENEFICIARY  OF  DECEASED  ACTING 
ASSISTANT  SURGEON  OF  THE  NAVY. 

An  acting  assistant  surgeon  in  the  Navy  appointed  nnder  the  act  of 
May  4,  1898,  Is  an  officer  on  the  active  list  of  the  Navy  within  the 
meaning  of  the  provision  in  the  act  of  May  13,  1908,  that  allows 
a  gratuity  of  six  months*  pay  to  be  paid  to  the  widow  or  other 
designated  beneficiary  upon  the  death  of  an  officer  on  the  active 
list  of  the  Navy  in  line  of  duty. 

{Assistant   Comptroller  Mitchell  to  the  Secretary  of  the 
Navy,  Sej)tember  30,  J 908.) 

I  have  received  by  your  reference,  with  request  for  decision 
of  the  question  therein  presented,  the  following  letter  from 
the  Paymaster-General  of  the  Navy,  dated  August  12,  1908 : 
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"  This  Bureau  has  been  officially  informed  by  the  Bureau 
of  Navigation  of  the  death  of  Acting  Asst.  Surg.  Louis  C. 
Jacobson,  U.  S.  Navy,  which  occurred  at  Portsmouth,  Va., 
on  July  20,  1908. 

"  Doctor  Jacobson  left  a  widow,  who  has  made  claim  for 
six  months'  gratuity  under  the  provisions  of  the  act  of  May 
13, 1908. 

"  The  Bureau  requests  a  decision  from  the  Comptroller  of 
the  Treasury  as  to  whether  the  widow  of  an  acting  assistant 
surgeon  is  entitled  to  a  gratuity  under  the  act  above  men- 
tioned, upon  establishing  the  fact  that  her  husband  died  from 
wounds  or  disease  contracted  in  the  line  of  duty." 

The  appointment  of  acting  assistant  surgeons  in  the  Navy 
was  authorized  by  the  act  of  May  4,  1898  (30  Stat,  380),  as 
follows : 

"  The  President  is  hereby  authorized  to  appoint  for  tem- 
porary service  twenty-five  acting  assistant  surgeons,  who 
shall  nave  the  rank  and  compensation  of  assistant  surgeons." 

The  act  of  May  13,  1908  (35  Stat.,  128),  provides: 

"  That  hereafter  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Navy 
and  Marine  Corps  the  Paymaster-General  of  the  Navy  shall 
cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  man. 
or  any  person  previously  designated  by  him,  an  amount  equal 
to  six  months'  pay  at  the  rate  received  by  such  officer  or  en- 
listed man  at  the  date  of  his  death,  less  seventy-five  dollars 
in  the  case  of  an  officer  and  thirty-five  dollars  in  the  case  of 
an  enlisted  man,  to  defray  expenses  of  interment,  and  the 
residue,  if  any,  of  the  amount  reserved  shall  be  paid  subse- 
quently to  the  designated  person.  The  Secretary  of  the 
Navy  shall  establish  regulations  requiring  each  officer  and 
enlisted  man  to  designate  the  proper  person  to  whom  this 
amount  shall  be  paid  m  case  of  death,  and  said  amount  shall 
l>e  paid  to  that  person  from  funds  appropriated  for  the  pay 
of  the  Navjj^  and  Marine  Corps." 

I  am  of  opinion  that  an  acting  assistant  surgeon  in  the 
Navy  appointed  under  the  above  act  of  May  4,  1^98,  is  an 
officer  on  the  active  list  of  the  Navy  within  the  meaning  of 
the  above  provision  of  the  act  of  May  13,  1908. 

I  have  the  honor,  therefore,  to  answer  the  question  pre- 
sented in  the  affirmative. 
80464— vol  15—09 12 
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SALE  OF  HYDROGEN  MANUFACTURED  BY  THE 
SIGNAL  CORPS  OF  THE  ARMY  FOR  USE  IN  BAL- 
LOON ASCENSIONS,  AND  OF  OXYGEN  PRO- 
DUCED AS  A  BY-PRODUCT. 

Hydrogen  can  not  be  manufactured  by  the  Signal  Corps  of  the  Army 
for  sale  to  private  parties  for  use  in  making  balloon  ascensions 
at  Fort  Omaha. 

Hydrogen  manufactured  by  the  Signal  Corps  of  the  Army  can  not  be 
furnished  free  to.  private  parties  for  use  in  making  balloon  ascen- 
sions, although  a  member  of  the  Signal  Corps  takes  part  In  the 
ascensions  for  the  purjwse  of  instruction. 

Oxygen,  produced  as  a  by-product  in  the  manufacture  of  hydrogen  by 
the  Signal  Corps  of  the  Army  for  use  in  balloon  ascensions,  may 
be  sold  after  proper  advertisement  but  not  at  private  sale,  and 
the  proceeds  derived  therefrom  should  be  covered  into  the  Treas- 
ury as  miscellaneous  receipts  under  section  3618  of  the  Revised 
Statutes. 

{Assistajit  Comptroller  Mitchell  to  the  Secretary  of  WaVy 
September  SO,  1908.) 

By  your  reference,  I  am  in  receipt  of  a  communication 
dated  September  22,  1908,  from  the  Chief  Signal  Officer  of 
the  Army,  which  is  as  follows : 

"  I  have  the  honor  to  state  that  the  Signal  Corps  is  now 
operating  a  hydrogen  generating  plant  at  Fort  Omaha, 
J\ebr.,  for  the  manufacture  of  hydrogen  for  balloon  pur- 
poses, and  requests  are  being  received  from  private  indi- 
viduals to  purchase  hydrogen  and  make  ascensions  at  Fort 
Omaha,  and  as  it  is  the  policy  of  this  office  to  encourage  bal- 
looning in  every  way  consistent  with  the  law  and  existing 
regulations,  it  is  recommended  that  the  Comptroller  of  the 
Treasury  be  asked  for  a  decision  on  the  following  points : 

"  1.  Can  the  Signal  Corps  sell  hydrogen  to  private  indi- 
viduals at  cost  price  for  the  inflation  of  private  balloons  at 
Fort  Omaha? 

"  2.  Can  hydrogen  be  furnished  free  to  private  individ- 
uals to  inflate  balloons  when  a  member  of  the  Signal  Corps 
takes  part  in  the  ascension  for  purposes  of  instruction? 

"  3.  In  the  manufacture  of  hydrogen  a  quantity  of  oxygen 
is  obtained  as  a  by-product,  for  which  the  Signal  Corps  has 
no  use.  Can  this  oxj^gen  be  sold  at  private  sale,  or  after 
advertisement,  to  the  highest  bidder,  and  can  the  proceeds 
of  such  sale  revert  to  the  appropriation  from  which  the 
hydrogen  plant  is  maintained  f  " 
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The  act  of  May  11,  1908  (35  Stat,  107),  making  appro- 
priations for  the  support  of  the  Army,  is  in  part  as  follows : 

"  Signal  Service  of  the  Army :  For  expenses  of  the  Signal 
Service  of  the  Army,  as  follows:  Purchase,  equipment,  and 
repair  of  field  electric  telegraphs,  signal  equipments  and 
stores,  binocular  glasses,  telescopes,  heliostats,  and  other  nec- 
essary instruments,  including  necessary  meteorological  instru- 
ments for  use  on  target  ranges;  war  balloons;  *  *  *^  two 
hundred  and  fifty  thousand  dollars ;     *     *     *." 

I  will  answer  the  questions  in  the  order  in  which  they  are 
presented. 

1.  I  know  of  no  provision  of  law  authorizing  the  manufac- 
ture of  hydrogen  by  the  Signal  Corps  for  sale  to  private  indi- 
viduals at  any  price  or  for  any  purpose.  The  proceeds  of 
such  sales  would  necessarily  have  to  be  covered  into  the  gen- 
eral fund  of  the  Treasury  as  miscellaneous  receipts,  and  the 
practical  effect  of  such  transactions  would  operate  to  deplete 
the  appropriation  for  war  balloons  to  the  extent  of  the 
amount  of  hydrogen  so  manufactured  and  sold,  and,  in  my 
judgment,  such  use  of  the  appropriation  was  not  within  the 
contemplation  of  Congress,  and  would  be  in  contravention  of 
section  3678,  Revised  Statutes,  which  provides: 

"All  sums  appropriated  for  the  various  branches  of  ex- 
penditure in  the  public  service  shall  be  applied  solelv  to  the 
objects  for  which  they  are  respectively  made,  and  for  none 
others.'" 

The  question  is  therefore  answered  in  the  negative. 

2.  I  think  it  is  quite  clear  from  the  language  of  the  act  of 
May  11,  1908,  supra^  that  it  was  the  intention  of  Congress 
that  the  money  therein  made  available  for  war  balloons 
should  be  expended  in  acquiring  title  to  such  balloons,  or  in 
equipping  and  operating  balloons  in  which  the  Government 
had,  at  least,  a  special  property.  No  provision  is  made  for 
defraying  the  expenses  of  tests  made  by  private  individuals 
with  their  own  balloons,  and  the  mere  fact  that  a  member  of 
the  Signal  Corps  takes  part  in  the  ascension  would  not  be 
sufficient  to  bring  the  expenditure  within  the  purview  of  the 
act. 

3.  It  appears  that  the  manufacture  of  hydrogen  is  neces- 
.sary  to  carry  out  the  intention  of  the  act  under  consideration, 
and  I  see  no  reason  why  a  by-product  of  oxygen  should  not  be 
sold,  inasmuch  as  the  Signal  Corps  has  no  use  for  the  same. 
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The  method  of  sale  of  such  a  waste  product  should  be  gov- 
erned by  paragraphs  683  and  684  of  Army  Regulations,  1908, 
which  provide: 

"  683.  Empty  barrels,  boxes,  crates,  and  other  packages, 
together  with  metal  turnings,  scrap  metals,  ground  bone,  and 
other  waste  products  which  accumulate  at  arsenals,  depots, 
and  military  posts,  which  are  unsuitable  for  the  public  serv- 
ice, will  be  disposed  of  in  the  manner  prescribed  for  property 
condemned  and  ordered  sold  in  para^aph  684.  At  arsenals 
and  depots  where  such  accumulations  have  considerable 
money  value,  proposals  will  be  invited  for  sp)ecific  lots  and 
quantities,  or  for  the  accumulations  of  definite  periods,  as 
tne  head  of  the  department  to  which  the  property  pertains 
may  deem  best  suited  to  the  public  interest. 

"  684.  Military  stores  and  public  property  condemned  and 
ordered  sold  will  be  disposed  of  for  cash  at  auction,  or  to  the 
highest  bidder,  on  sealed  proposals,  on  due  public  notice,  and 
in  such  market  as  the  public  interests  may  require.  The  offi- 
cer making  the  sale  will  suspend  it  when  in  his  opinion  better 
prices  can  be  obtained,  except  in  the  case  of  condemned  ani- 
mals, the  disposition  of  which  is  provided  for  in  paragraph 
1081.  The  auctioneer's  certified  detailed  account  of  the  sale, 
and  the  vouchers  for  the  expenses  attending  it,  will  be  re- 
ported on  the  proper  forms  to  the  chief  of  the  bureau  to 
which  the  property  pertained,  and  a  copy  of  the  auctioneer's 
detailed  account  of  the  sale  will  be  furnished  the  Inspector- 
General." 

Therefore,  the  disposal  of  the  oxygen  by  private  sale 
would  not  be  authorized,  and  if  sold  at  all  it  should  be  sold 
in  full  conformity  with  the  regulations  quoted. 

Section  3618  of  the  Revised  Statutes  pro\ddes  as  follows: 

"  Sec.  3618.  All  proceeds  of  sales  of  old  material,  con- 
demned stores,  supplies,  or  other  public  property  of  any  kind, 
except  the  proceeds  of  the  sale  or  leasing  of  marine  hospitals, 
or  of  the  sales  of  revenue  cutters,  or  of  the  sales  of  commis- 
sary stores  to  the  officers  and  enlisted  men  of  the  Army  (or 
of  materials,  stores,  or  supplies  sold  to  officers  and  soldiers 
of  the  Army),  or  of  the  sale  of  condemned  navy  clothing,  or 
of  sales  of  materials,  stores,  or  supplies  to  any  exploring  or 
surveying  expedition  authorized  by  law,  shall  be  deposited 
and  covered  into  the  Treasury  as  miscellaneous  receipts,  on 
account  of  '  proceeds  of  Government  property,'  and  shall  not 
l)e  withdrawn  or  applied,  except  in  consequence  of  a  subse- 
quent appropriation  made  by  law." 

I  think  the  sale  of  oxygen  under  the  circumstances  pro- 
posed would  clearlv  come  within  the  provisions  of  section 
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8618,  Revised  Statutes,  and  that  all  moneys  accruing  from 
such  sales  would  have  to  be  covered  into  the  Treasury  as 
miscellaneous  receipts,  to  the  credit  of  "  proceeds  of  Govern- 
ment property,"  unless  it  is  otherwise  spe<;ifically  provided 
by  law.  (See  1  Comp.  Dec,  568;  9  id.^  174;  13  irf.,  482;  14 
id.,  123.) 

I  know  of  no  such  specific  provision,  and  am  therefore  of 
opinion  that  although  the  sale  of  the  by-products,  oxygen, 
after  proper  advertisement,  is  authorized,  the  proceeds  of 
such  sale  will  not  revert  as  a  repayment  to  the  appropriation 
from  which  the  hydrogen  plant  is  maintained,  but  that  such 
proceeds  will  be  clearly  stamped  with  the  character  of  mis- 
cellaneous receipts,  and  must  be  covered  into  the  general 
fund  of  the  Treasury. 


DISPOSITION  OF  FINES  IMPOSED  BY  THE  SU- 
PREME COURT  OF  THE  DISTRICT  OF  COLUM- 
BIA. 

A  fine  Imposed  by  the  supreme  court  of  the  District  of  Columbia  for 
a  violation  of  section  5440  of  the  Revised  Statutes  inures  to  the 
benefit  of  the  United  States,  and  when  collected  should  be  covered 
into  the  Treasury  as  a  miscellaneous  receipt  under  the  head  of 
"  Fines,  penalties,  and  forfeitures,  judiciary." 

{Comptroller  Tracewell  to  Aulick  Palmer^   United  States 
marshal^  September  30,  1908,) 

I  am  in  receipt  of  your  letter  of  the  14th  instant,  as  follows : 

"  I  have  the  honor  to  ask  to  be  advised  regarding  the  dis- 
position of  the  sum  of  $5,000  paid  into  this  office  to-day  by 
the  defendant,  Victor  G.  Bloede,  said  fine  having  been  im- 
posed on  said  defendant  by  Mr.  Justice  Gould  in  the  case  of 
the  United  States  v.  Edwin  M.  Van  Dyck  and  Victor  G. 
Bloede  charged  with  violation  of  section  5440,  Revised  Stat- 
utes (U.  S.,  No.  25900,  criminal  docket,  supreme  court.  Dis- 
trict of  Columbia). 

"  It  has  been  the  invariable  practice  of  this  office  to  deposit 
all  fines  imposed  by  the  supreme  court  of  the  District  of 
Columbia,  whether  m  United  States  cases  or  District  of  Co- 
lumbia cases,  with  the  Commissioners  of  the  District  of 


Digitized  by 


Googk 


182  DECISIONS   OF  THE  COMPTROLLER. 

Columbia,  in  accordance  with  section  313,  Revised  Statutes, 
District  of  Columbia,  which  I  understand  is  still  in  force. 
((See  also  sections  837  and  1079.) 

"If  the  fine  in  question  had  been  in  a  smaller  amount  I 
^uld  not  have  hesitated  to  deposit  the  same  with  the  Com- 
missioners of  the  District  of  Columbia,  but  considering  the 
large  amount  involved  I  deem  it  advisable  to  ask  for  your 
vopinion  on  the  subject." 

Section  313,  Revised  Statutes,  District  of  Columbia,  pro- 
vides : 

"All  moneys  derived  from  fines,  penalties,  and  forfeitures 
imposed  in  the  District  for  violations  of  the  laws  of  the 
United  States  within  said  District  shall  constitute  funds 
for  the  support  of  public  schools  in  the  following  propor- 
tions, namely: 

"One- fourth  for  the  primary  schools  in  that  portion  of 
the  District  without  the  limits  of  Washington  and  George- 
town. 

"  One- fourth  for  the  public  schools  in  the  city  of  George- 
town. 

"  Two-fourths  for  the  public  schools  in  the  city  of  Wash- 
ington." 

Sections  314  and  315,  Revised  Statutes,  District  of  Co- 
lumbia, read  as  follows: 

"  Sec.  314.  The  funds  obtained  for  educational  purposes 
in  accordance  with  the  preceding  section  shall  be  applied  to 
the  education  of  both  white  and  colored  children,  in  the 
proportion  of  the  numbers  of  each  between  the  ages  of  six 
and  seventeen  years,  as  determined  by  the  latest  census  re- 
port that  shall  have  been  made  prior  to  such  apportionment. 

"  Sec.  315.  The  governor  of  the  District  is  authorized  and 
instructed  to  pay  over  every  three  months  such  portion  of 
said  moneys  as  by  the  provisions  of  the  two  preceding  sec- 
tions are  applicable  to  the  education  of  colored  children  in 
the  cities  of  Washington  and  Georgetown,  to  the  treasurer 
of  the  board  of  trustees  of  schools  for  colored  children  in 
said  cities,  to  be  used  by  said  trustees  for  the  education  of 
colored  children,  according  to  the  provisions  of  law." 

The  above  sections  were  taken  principally  from  the  acts 
of  June  25,  1864  (13  Stat,  192),  and  February  21,  1871  (16 
Stat.,  429). 

Sections  837  and  1079,  Revised  Statutes,  District  of  Co- 
lumbia, referred  to  by  the  marshal,  relate  to  fines  accruing 
imder  laws  of  the  State  of  Maryland,  which,  by  adoption. 
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have  become  laws  of  the  District,  and  to  fines  in  the  police 
court,  but  it  appears  that  neither  of  said  sections  are  directly 
involved  in  the  question  now  submitted. 

It  has  been  previously  held  by  this  office  (2  Comp.  Dec, 
138),  that  a  fine  imposed  by  the  supreme  court  of  the  Dis- 
trict of  Columbia  for  a  violation  of  section  3891,  Revised 
Statutes,  relating  to  the  postal  service,  was  not  a  revenue  of 
the  District  of  Columbia  under  section  313,  Revised  Stat- 
utes, District  of  Columbia,  but  should  be  paid  into  the 
Treasury  of  the  United  States  for  the  use  of  the  Post-Office 
Department,  as  required  by  section  4059,  Revised  Statutes, 
which  expressly  provides  that  "  all  fines  collected  for  viola- 
tions of  such  (postal)  laws  shall  be  paid  into  the  Treasury 
for  the  use  of  the  Post-Office  Department." 

Section  5440,  Revised  Statutes,  as  amended  by  act  of  May 
17,  1879  (21  Stat,  4),  provides: 

"  If  two  or  more  persons  conspire  either  to  commit  any 
offense  against  the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and  one  or  more 
of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy all  the  parties  to  such  conspiracy  shall  be  liable  to  a 
penalty  of  not  more  than  ten  thousand  dollars,  or  to  im- 
prisonment for  not  more  than  two  years,  or  to  both  fine  and 
imprisonment,  in  the  discretion  of  the  court." 

It  was  under  the  above  section  that  a  fine  of  $5,000  was 
imposed  by  the  supreme  court  of  the  District  of  Columbia 
and  paid  by  the  defendant,  Victor  G.  Bloede,  to  the  United 
States  marshal. 

It  will  be  seen  that  section  313,  Revised  Statutes,  District 
of  Columbia,  provided  that  fines  imposed  in  the  District  for 
violations  of  laws  of  the  United  States  within  said  District 
should  be  regarded  as  a  revenue  to  be  used  for  the  support 
of  the  public  schools  in  said  District.  That  section  was 
taken  from  the  act  of  June  25,  18G4,  supra^  which  act  was 
enacted  at  a  time  when  the  form  of  government  for  the 
District  of  Columbia  was  entirely  different  from  what  it  is 
at  the  present  time,  and  in  determining  whether  or  not  said 
section  is  still  in  full  force  and  effect  it  is  necessary  briefl}'' 
to  examine  certain  subsequent  laws  enacted  by  Congress 
bearing  upon  the  fiscal  relations  of  the  District  of  Columbia 
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and  the  United  States,  and  making  provision  for  the  support 
of  the  present  form  of  government  for  the  District. 

The  act  of  June  20,  1874  (18  Stat.,  118),  provided  for  a 
joint  committee  of  the  House  and  Senate  to  prepare  a — 

"  *  *  *  suitable  frame  of  government  for  the  District 
of  Columbia  *  ♦  *  and  they  shall  also  prepare  and  sub- 
mit to  Congress  a  statement  of  the  proper  proportion  of  the 
expenses  of  said  government  *  *  ♦  which  should  be 
borne  by  said  District  and  the  United  States,  respect- 
ively,   *     *     *." 

The  act  of  June  11,  1878  (20  Stat,  103),  provided  for  a 
permanent  form  of  government  for  the  District  of  Columbia. 
Section  3  of  this  act  provides: 

"And  the  Commissioners  of  the  District  of  Columbia  shall 
have  power,  subject  to  the  limitations  and  provisions  herein 
contained,  to  apply  the  taxes  or  other  revenues  of  said  Dis- 
trict to  the  payment  of  the  current  expenses  thereof,  to  the 
support  of  the  public  schools,  the  fire  department,  and  the 
police    *     *     V' 

The  Commissioners  were  required  by  this  act  (p.  104)  to 
submit  to  the  Secretary  of  the  Treasury  an  itemized  state- 
ment of  the  estimated  expenses  of  the  District,  who,  after 
having  considered  and  passed  upon  such  estimates,  should 
make  a  statement  of  the  amount  approved  by  him  and  the 
fund  or  purpose  to  which  each  item  belonged,  and  further 
that— 

"  To  the  extent  to  which  Confess  shall  approve  of  said 
estimates,  Congress  shall  appropriate  the  amount  of  fifty  per 
centum  thereof;  and  the  remaining  fifty  per  centum  of  sudi 
approved  estimates  shall  be  levied  and  assessed  upon  the 
taxable  propertv  and  privileges  in  said  District,  other  than 
the  property  of  the  United  States  and  the  District  of  Co- 
lumbia. 

The  limit  of  taxation  on  real  and  personal  property  was 
fixed  at  $1.50  on  every  $100. 

This  new  plan  providing  for  the  support  of  the  District 
government  appears  to  have  been  put  more  effectually  into 
operation  by  the  act  of  March  3, 1879  (20  Stat.,  403),  wherein 
it  is  provided: 

"  Sec.  3.  That  the  sum  of  one  million  six  hundred  and 
thirty-two  thousand  ninety-eight  dollars  and  seventy-eight 
cents  be,  and  is  hereby,  appropriated  for  the  purpose  of  pay- 
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ing  one-half  of  the  estimated  expenses  of  the  government  of 
the  District  of  Colmnbia     *     ^    *." 

Then  follow  specific  appropriations  for  the  various  offices 
and  branches  of  the  government  of  the  District  and  for  ''  the 
public  schools  of  the  District  of  Columbia,"  enumerating  the 
officers,  teachers,  and  employees  of  said  schools  and  their 
compensation,  also  items  for  rent  of  school  buildings,  fuel, 
contingent  expenses,  repairs,  etc.  It  is  also  provided  (p.  410) 
that  all  moneys  appropriated  for  such  expenses,  together 
with  "  all  revenues  of  the  District  of  Columbia  from  taxes  or 
otherwise,  shall  be  deposited,  to  the  credit  of  the  Treasurer  of 
the  United  States,  in  the  Treasury,"  and  that  such  moneys 
may  be  drawn  therefrom  upon  the  requisition  of  the  Commis- 
sioners under  particular  appropriations,  but. that  "  in  no  case 
shall  such  appropriations  be  exceeded,  either  in  requisition 
or  expenditure.'*^ 

It  appears  that  each  year  since  1879  Congress  has  made 
specific  appropriations  for  the  support  of  the  public  schools 
of  the  District,  enumerating  the  various  items  of  expen^jo 
connected  therewith  and  limiting  the  amounts  that  can  be 
expended  in  that  behalf. 

The  act  of  June  20,  1906  (34  Stat,  317),  provides: 

"  The  board  of  education  shall  annually,  on  the  first  day  of 
October,  transmit  to  the  Commissioners  of  the  District  of 
Columbia  an  estimate  in  detail  of  the  amount  of  money 
required  for  the  public  schools  for  the  ensuing  year,  and  said 
C(mimissioners  shall  transmit  the  same  in  their  annual  esti- 
mate of  appropriations  for  the  District  of  Columbia,  with 
such  recommendations  as  they  may  deem  proper." 

The  appropriation  for  the  current  fiscal  year,  act  of  May 
26,  1908  (35  Stat.,  274),  provides  as  follows: 

"  That  the  half  of  the  following  sums  named,  respectively, 
is  hereby  appropriated,  out  of  any  money  not  otherwise  ap- 
propriated, and  the  other  half  out  of  the  revenues  of  tne 
District  oi  Columbia,  in  full  for  the  purposen  following^ 
being  for  the  expenses  of  the  government  of  the  District  of 

Columbia  for  the  fiscal  year  ending  June  30,  1909,  namely, 
♦     ♦     ♦ " 

This  act  contains  specific  appropriations  for  the  expenses 
of  the  District,  and  includes  numerous  items  which  appar- 
ently cover  every  kind  of  necessary  expense  in  connection 
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with  the  public  schools  (p.  289),  and  further  provides  (pp. 
311,  312)  that— 

"*  *  *  the  Secretary  of  the  Treasury  is  authorized 
and  directed  to  advance,  on  the  requisition  of  the  Commis- 
sioners of  the  District  of  Columbia,  made  in  the  manner  now- 
prescribed  by  law,  out  of  any  moneys  in  the  Treasury  of  the 
United  States  not  otherwise  appropriated,  such  sums  as  may 
be  necessary  from  time  to  time  to  meet  the  general  expenses 
of  said  District,  as  authorized  by  Congress,  and  to  reimburse 
the  Treasury  for  the  portion  of  said  advances  payable  by  the 
District  of  Columbia  out  of  the  taxes  and  revenues  collected 
for  the  support  of  the  government  thereof;     *     *     *. 

*^A11  laws  and  parts  of  laws  to  the  extent  that  they  are 
inconsistent  with  this  act  are  repealed." 

It  is  thus  seen  that  the  act  of  June  11,  1878,  supra,  pro- 
vided for  an  entirely  new  form  of  government  for  the  Dis- 
trict of  Columbia,  and  that  the  control  of  the  revenues  from 
taxation  and  otherwise  has  been  directly  exercised  since  that 
time  by  Congress ;  that  the  funds  for  the  support  and  main- 
tenance of  the  public  schools  in  the  District  have  been  annu- 
ally appropriated  by  Congress  in  the  manner  above  cited, 
and  that  the  specific  amounts  mentioned  in  the  appropriation 
acts  are  in  full  for  that  purpose;  that  the  expenditure  of  a 
greater  sum  is  expressly  prohibited  by  Congress. 

To  give  effect  to  section  313,  Revised  Statutes,  District  of 
Columbia,  tHe  fine  of  $5,000,  now  in  the  hands  of  the  United 
States  marshal,  would  be  apportioned  as  follows: 

One- fourth  for  the  primary  schools  in  that  portion  of  the 
District  without  the  limits  of  Washington  and  Greorgetown. 

One-fourth  for  the  public  schools  in  the  city  of  Greorge- 
town. 

Two-fourths  for  the  public  schools  in  the  city  of  Wash- 
ington. 

It  is  apparent  that  such  disposition  of  this  fine  would  in- 
crease the  amounts  specified  and  limited  by  Congress  for  the 
support  of  the  public  schools  in  the  District,  and  to  that 
extent  section  313,  supra^  is  in  conflict  with  and  repugnant 
to  the  act  of  May  26, 1908,  as  well  as  with  the  acts  of  June  11, 
1878,  and  March  3,  1879. 

•  Since  the  passage  of  the  act  of  June  25,  1864,  supra,  upon 
which  act  section  313,  Revised  Statutes,  District  of  Columbia, 
is  based,  the  form  of  government  for  the  District  of  Colum- 
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bia  has  changed  several  times.  In  1871  an  act  was  passed 
providing  a  territorial  form  of  government,  with  a  governor 
and  legislative  assembly.  (Act  of  Feb.  21,  1871,  16  Stat., 
419.)  This  territorial  system  not  proving  satisfactory, 
Congress  in  1874  (act  of  June  20,  1874,  18  Stat.,  116)  abol- 
ished it,  and  vested  the  affairs  of  the  District  in  a  commis- 
sion. This  experiment  was  not  found  satisfactorj^  and  in 
1878,  as  above  stated,  an  act  was  passed  "  providing  for  a 
permanent  form  of  government,"  which  act  followed  the 
idea  and  enlarged  the  scope  of  the  act  of  1874,  the  general 
administration  of  affairs  being  vested  in  a  commission.  Re- 
ferring to  the  act  of  1878,  the  Supreme  Court  of  the  United 
States,  in  the  case  of  EcJdoff  v.  District  of  Columbia  (135 
U.  S.,  243),  said: 

"  *  ♦  *  It  is  to  be  regarded  as  the  organic  act,  intended 
to  dispose  of  the  whole  question  of  a  government  for  this 
District.  It  is,  as  it  were,  a  constitution  for  the  District.  It 
is  declared  by  its  title  to  be  an  act  to  provide  '  a  permanent 
form  of  government  for  the  District.'  The  word  '  permanent ' 
is  suggestive.  It  implies  that  prior  systems  had  been  tem- 
porary and  prooisionah  As  permanent  it  is  complete  in  it- 
self. It  is  the  system  of  government.  The  powers  which  are 
conferred  are  organic  powers.  We  look  to  the  act  itself  for 
their  extent  and  limitations.  It  is  not  an  act  in  a  series  of 
le^slation,  and  to  be  made  to  fit  into  the  provisions  of  the 
prior  legislation,  but  is  a  single  complete  act,  the  outcome  of 
previous  experiments,  and  the  final  judgment  of  Congress  as 
to  the  system  of  government  that  should  obtain." 

Looking  to  this  act  we  find  no  provision  to  the  effect  that 
fines  imposed  in  the  supreme  court  of  the  District  of  Co- 
lumbia for  violations  of  the  general  statutory  laws  of  the 
United  States  shall  be  turned  over  to  the  Commissioners  of 
the  District  to  form  a  fund  for  the  support  of  the  public 
schools  in  said  District,  and  I  know  of  no  subsequent  legis- 
lation by  Congress  which  expresses  such  an  intent. 

In  the  case  of  District  of  Columbia  v.  Uvfton  (143  U.  S., 
18),  in  which  the  Supreme  Court  considered  the  question  as 
to  whether  section  354,  Revised  Statutes,  District  of  Colum- 
bia, prescribing  the  qualifications  of  persons  eligible  for  ap- 
pointment on  the  police  force  was  repealed  by  the  act  of 
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June  11, 1878,  mpra^  and  referring  to  the  decision  in  the  case 
of  Eckloff  V.  District  of  Columbia^  aitpra^  said  (p.  25) : 

"  Under  this  view  of  the  object  and  purposes  of  the  act  of 
1878,  we  think  the  court  below  was  correct  in  holding  that 
that  act  superseded  and  repealed  by  implication  section  354, 
Revised  Statutes,  District  of  Columbia.  It  is  true  there 
are  no  express  words  of  repeal  in  the  act  of  1878  applied  to 
said  section  354.  But  the  whole  tenor  of  the  act  shows  that 
it  was  intended  to  supersede  previous  laws  relating  to  the 
same  subject-matter,  and  to  provide  a  system  of  government 
for  the  District  complete  in  itself,  in  all  respects." 

In  this  case  the  Supreme  Court  further  says  (p.  26) : 

"  We  are  not  unmindful  of  the  rule  that  repeals  by  impli- 
cation are  not  favored.  But  there  is  another  rule  of  con- 
struction equally  sound  and  well  settled  which  we  think  ap- 
plies to  this  case.  Stated  in  the  language  of  this  court  m 
United  States  v.  Tynen  (11  Wall,  88,  92),  it  is  this: '  When 
there  are  two  acts  on  the  same  subject  the  rule  is  to  give 
effect  to  both  if  possible.  But  if  the  two  are  repugnant  in 
any  of  their  provisions,  the  latter  act,  without  any  repealing 
clause,  operates  to  the  extent  of  the  repugnancy  as  a  repeal 
of  the  first ;  and  even  where  two  acts  are  not  in  express  terms 
repugnant,  yet  if  the  latter  act  covers  the  whole  subject  of 
the  first,  and  embraces  new  provisions,  plainly  showing  that 
it  was  intended  as  a  substitute  for  the  first  act,  it  will  operate 
as  a  repeal  of  that  act.'  (See  also  Murdock  v.  Memphi^^  20 
Wall.,  590,  617;  Tracy  v.  Tufy,  134  U.  S.,  206,  223;  Fisk  v. 
Ilenarie,  142  U.  S.,  459.)'' 

Congress  has  by  the  act  of  June  11, 1878,  and  by  subsequent 
legislation,  as  cited  above,  made  provision  for  the  support  of 
the  public  schools  of  the  District,  limiting  the  amount  to  be 
expended  therefor,  of  which  one-half  is  annually  appro- 
priated out  of  the  funds  of  the  United  States  strictly,  and 
the  remaining  one-half  out  of  funds  to  be  derived  directly 
by  levy  and  assessment  "  upon  the  taxable  property  and 
privileges  "  in  the  District  of  Columbia  and  deposited  in  the 
Treasury  of  the  United  States.  Such  legislation  being  in 
conflict  with' and  repugnant  to  section  313,  Revised  Statutes, 
District  of  Columbia,  must  be  regarded  as  superseding  that 
section,  being  the  last  expriessed  will  of  Congress  on  the  sub- 
ject. 
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It  is  provided  by  section  61  of  the  act  of  March  3, 1901  (31 
Stat.,  1199),  that  the  supreme  court  of  the  District  of  Co- 
lumbia— 

"  *  *  *  shall  possess  the  same  powers  and  exercise  the 
same  jurisdiction  as  the  circuit  ana  district  courts  of  the 
United  States,  and  shall  be  deemed  a  court  of  the  United 
States.     *     ♦     *" 

A  fine  imposed  in  a  United  States  court  sitting  in  the 
District  of  Columbia,  in  a  purely  Federal  case,  can  in  no 
wise  be  regarded  as  money  derived  by  levy  and  assessment 
upon  taxable  property  and  privileges  in  the  District.  Such 
fine  is  not  imposed  for  the  violation  of  any  local  law  and  the 
government  and  citizens  of  the  District  are  no  more  con- 
cerned or  interested  in  the  iihposition  of  this  fine  than  ate 
the  various  States  of  the  Union  and  their  citizens.  Fines 
imposed  in  the  United  States  courts  inure  to  the  benefit  of 
the  United  States,  and  are  payable  into  its  Treasury  as  re- 
quired by  section  3617,  Revised  Statutes,  and  should  be 
deposited  in  the  manner  provided  by  Department  Circular, 
No.  47,  dated  April  5,  1905. 

In  view  of  the  above  and  in  the  absence  of  any  provision 
of  law  applicable  and  effective  at  the  present  time  which 
directs  that  fines  imposed  in  the  supreme  court  of  the  District 
of  Columbia,  in  a  purely  Federal  case,  shall  inure  exclu- 
sively to  the  benefit  of  the  District  of  Columbia,  or  the  public 
schools  therein,  you  are  advised  that  it  will  be  proper  for 
you  to  pay  the  amount  of  the  fine  now  in  your  hands,  which 
fine  was  imposed  for  a  violation  of  section  5440,  Revised 
Statutes,  into  the  Treasury  of  the  United  States  as  a  miscel- 
laneous receipt  of  the  Government  under  the  head  "  Fines, 
penalties,  and  forfeitures,  judiciary." 
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REMISSION  OF  COST  OF  SUPERINTENDENCE 
AND  INSPECTION  DURINO  DELAY  BY  A  CON- 
TRACTOR  AS  A  CONSIDERATION  FOR  A  COM- 
PROMISE. 

Where  a  valid  compromise  of  a  disputed  claim  against  the  Govem- 
ment  was  entered  into  between  the  Government  and  the  contractor 
and  it  was  expressly  agreed  and  stipulated  that  as  a  part  of  the 
consideration  for  said  compromise  the  contractor  should  not  be 
charged  with  the  cost  of  superintendence  and  inspection  during 
the  delay  in  the  completion  of  the  work  with  which  he  was 
chargeable  under  the  original  contract,  no  deduction  from  the 
compromise  price  on  account  of  the  expense  of  such  sui>erintend- 
ence  and  inspection  Is  authorized. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
September  30,  J 908.) 

By  your  reference  of  September  26,  1908,  I  have  received, 
with  request  for  decision  as  to  the  basis  of  the  final  settle- 
ment with  the  Maryland  Dredging  and  Contracting  Com- 
pany, the  following  letter  of  Maj.  Herbert  Deakyne,  Corps 
of  Engineers,  to  the  Chief  of  Engineers,  U.  S.  Army : 

"  1.  I  have  the  honor  to  submit  the  following  report  rela- 
tive to  proposed  final  settlement  with  the  Maryland  Dredging 
and  Contracting  Company  for  work  done  on  the  Delaware 
River  under  their  contract  dated  August  3,  1905,  and  to 
request  that  the  matter  be  submitted  to  the  Comptroller  of 
the  Treasury  for  his  decision  as  to  the  proper  basis  of  settle- 
ment. 

"  2.  The  contract  referred  to  covered  certain  dredging  in 
section  3,  subsection  B,  of  the  Delaware  River.  According 
to  its  terms  the  work  was  to  have  been  completed  by  Decem- 
ber 31,  1906.  The  work  was  not  completed  on  time,  and  a 
supplemental  agreement  was  entered  mto  on  December  22, 
1906,  which  provided  for  an  extension  of  time  under  the  fol- 
lowing terms : 

"'That  the  time — December  31,  1906 — set  in  the  original 
contract  for  its  completion  shall,  for  the  finishing  of  the 
work,  be  waived  for  a  reasonable  period  to  be  determined  by 
the  engineer  officer  in  charge,  subject  to  the  condition  that 
all  the  expenses  for  inspection  and  superintendence,  and  all 
other  actual  losses  and  damages  to  the  United  States  due  to 
the  delay  beyond  the  time  originally  set  for  completion  of 


Digitized  by  VjOOQIC 


COMPROMISE  OF  DISPUTED  CLAIM.  191 

the  entire  work,  properly  chargeable  to  the  said  Maryland 
Dredging  and  Contracting  Company,  shall  be  determined  by 
the  engineer  officer  in  charge  and  deducted  from  any  pay- 
ments due  or  to  become  due  the  said  Maryland  Dredging  and 
Contracting  Company,  as  provided  for  in  the  original  con- 
tract.' 

"2.  Under  this  supplemental  agreement  Avork  was  con- 
tinued, and  was  finally  completed  on  December  26,  1907. 
Both  the  original  contract  and  the  supplemental  agreement 
provide  that  expenses  of  superintendence  and  inspection  in- 
curred by  the  United  States  during  the  period  of  the  exten- 
sion of  the  contract  shall  be  charged  against  the  contractors. 
The  original  contract  also  contains  a  provision  that  the 
United  States  may  remit  the  charges  for  superintendence  and 
inspection  for  such  time  as  may  have  actually  been  lost  on 
account  of  abnormal  force  or  violence  of  the  elements  and 
other  causes  enumerated,  arising  through  no  fault  of  the 
contractor.  An  investigation  of  the  amount  of  unfavorable 
weather  during  the  period  covered  by  the  contract,  as  com- 
pared with  the  unfavorable  weather  encountered  during  sev- 
eral other  seasons,  resulted  in  a  decision  by  this  office  that  an 
allowance  of  fifteen  days  should  be  made  on  account  of  ab- 
normal weather  conditions. 

'*3.  After  the  expiration  of  the  contract  time,  December 
31, 1906,  operations  were  suspended  on  account  of  the  winter 
season  until  March  25,  1907,  when  they  were  resumed.  The 
contractors  are  allowed  the  fifteen  days  from  March  25  to 
April  8,  1907,  inclusive,  on  account  of  abnormal  weather 
conditions,  and  the  calculation  of  the  cost  of  superintendence 
and  inspection  to  be  charged  against  them  covers  the  period 
from  April  9,  1907,  to  completion  of  the  work  on  December 
26,  1907.    The  amount  of  this  charge  is  $6,695.34. 

"  4.  The  amount  withheld  from  a  payment  made  the  con- 
tractors to  cover  the  cost  of  superintendence  and  inspection 
under  this  contract  is  $8,000.  The  difference  between  this 
amount  and  the  amount  named  above  as  chargeable  to  the 
contractors  for  superintendence  and  inspection  is  $1,304.66, 
and  I  am  of  the  opinion  that  this  amount  should  be  paid  to 
the  contractors  as  a  final  and  equitable  settlement  lor  the 
work  done  under  their  contract. 

"  5.  The  contractors  claim  that  they  should  not  be  subject 
to  charges  for  superintendence  and  inspection,  basing  their 
claim  upon  the  decision  made  September  19,  1908,  by  the  As- 
sistant Comptroller  of  the  Treasury  in  the  case  of  the  San- 
ford  &  BrooKs  Company. 

"  6.  Two  questions  came  up  for  settlement  in  the  case  of 
each  of  these  companies,  one  in  regard  to  the  depth  below 
mean  low  water  to  which  dredging  should  be  paia  for,  and 
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the  other  in  regard  to  the  deduction  of  the  charges  for  super- 
intendence and  inspection  during  the  period  of  the  extension 
of  the  contracts.  The  first  question,  so  far  as  it  relates  to  the 
Sanford  &  Brooks  Company,  was  decided  by  the  Comptroller 
of  the  Treasury  on  May  26,  1908.  The  claim  of  the  Mary- 
land Dredging  and  Contracting  Company  was  then  pre- 
sented, and  was  decided  by  the  Comptroller  of  the  Treasury 
on  August  20,  1908.  In  this  latter  decision,  which  was  in 
the  form  of  a  letter  addressed  to  the  Secretary  of  War,  the 
Comptroller  says: 

"'You  are  authorized  to  pay  the  sum  of  $26,822.33  for 
dredging  said  174,171  cubic  yards,  in  accordance  with  the 
terms  of  said  compromise  and  adjustment,  deducting  there- 
from the  costs  of  superintendence  and  inspection  incurred  by 
the  United  States  during  the  period  of  delay  in  completion 
of  the  contract,  as  provided  in  paragraph  1,  subparagraph  1, 
of  the  supplemental  agreement  of  December  22,  1906,  and 
paragraph  5  of  the  compromise  agreement,  and  also  any 
other  money  or  damages  due  from  the  contractor  to  the 
United  States  outside  the  compromise  agreement.' 

"  7.  Inasmuch  as  there  were  sufficient  funds  on  hand,  in 
addition  to  this  amount  authorized  to  be  paid,  to  cover  the 
cost  of  superintendence  and  inspection,  and  as  the  proper 
amount  to  be  deducted  for  superintendence  and  inspection 
had  not  been  authoritatively  decided,  the  above  amount  of 
$26,822.33  has  been  paid  in  full  to  the  contractors,  and  the 
question  of  the  proper  amount  to  be  deducted  for  superin- 
tendence and  inspection  is  now  submitted  for  decision." 

In  the  decision  of  this  office,  dated  August  20,  1908,  re- 
ferred to  in  the  above  communication,  it  was  stated  with 
reference  to  payment  to  the  Maryland  Dredging  and  Con- 
tracting Company  for  overdepth  dredging: 

"  This  proposed  paymojit,  it  is  understood,  is  in  pursuance 
of  a  compromise  agreement  between  the  parties,  as  set  forth 
in  the  following  letter  of  the  attorney  for  the  contractors  to 
the  Secretary  ot  War,  dated  August  7,  1908 : 

"  'Under  date  of  July  11, 1908, 1  addressed  a  letter  to  you 
relative  to  the  claim  of  the  Maryland  Dredging  Company  in 
connection  with  the  contract  of  said  company  for  dredging 
in  Delaware  River. 

" '  Major  Deakyne,  Corps  of  Engineers,  has  transmitted  to 
the  Chief  of  Engineers  a  voucher  prepared  in  favor  of  my 
clients,  and  recommending  the  adjustment  and  compromise 
of  the  accounts  of  the  Maryland  Dredging  Company  in  this 
matter,  in  accordance  with  the  principle  or  basis  which  was 
adopted  in  the  case  of  the  Sanford  &  Brooks  Company,  and 
which  was  sustained  by  the  Comptroller  of  the  Treasury  in 
his  decision  in  that  case. 
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" '  The  Chief  of  Engineers  now  transmits  to  you  the  papers 
in  the  case  and  recommendation  and  report  of  Major  Dea- 
kyne,  and  also  his  own  recommendation  to  the  effect  that  the 
settlement  be  made  upon  the  basis  indicated. 

" '  In  the  decision  of  the  Comptroller  of  the  Treasury  in 
the  Sanford  &  Brooks  case,  which  bears  date  of  May  26, 
1908,  there  is  quoted  in  full  the  compromise  agreement  which 
was  entered  into  by  the  Government  and  the  contractor,  such 
basis  of  adjustment  or  such  compromise  agreement  emanating 
from  the  contractor.  As  that  agreement  is  before  you  and 
available  for  your  inspection,  it  is  unnecessary  that  1  should 
requote  the  same  at  len^h.  Suffice  it  to  say  that  on  behalf 
of  the  Maryland  Dredging  Company  we  offer  and  propose 
to  adjust  the  present  case  on  identically  the  same  terms  and 
conditions  as  were  recited  in  the  Sanford  &  Brooks  case 
with  the  sole  exception  that  we  shall  be  allowed  6  inches  less 
overdepth  than  was  allowed  to  Sanford  &  Brooks,  This 
exception  is  based  upon  the  report  and  recommendation  of 
Major  Sanford,  Corps  of  Engmeers,  and  quoted  in  Major 
Deakyne's  letter  to  you.  The  compromise  thus  proposed 
does,  as  you  see,  finally  determine  the  basis  of  settlement  in 
this  case  and  wipes  out  all  controversies  regardless  of  the 
fact  that  the  contractor  is  unable  to  concede  that  it  is  a  pay- 
ment of  the  whole  amount  to  which  he  is  entitled.  However, 
upon  the  same  grounds  and  for  the  same  reasons  which 
prompted  the  settlement  of  the  Sanford  &  Brooks  case  we 
yield  a  part  of  that  to  which  we  think  we  are  entitled  and 
are  willing  to  accept  such  a  compromise  settlement  in  full 
satisfaction  of  all  our  claims  under  this  contract. 

*' '  I  have  the  honor  to  request  that  your  official  approval 
be  given  to  the  settlement  of  our  accounts  upon  this  compro- 
mise agreement  and  that  upon  the  indication  of  your  ap- 
proval thereof  the  case  be  transmitted  to  the  Comptroller 
of  the  Treasury  in  accordance  with  the  request  oi  Major 
Deakyne.' 

**  The  terms  and  conditions  of  the  compromise  agreement 
in  the  Sanford  &  Brooks  case,  forming  the  basis  of  the  pres- 
ent agreement,  were  as  f oUows : 

" '  1.  The  plane  below  which  overdepth  shall  be  computed 
and  deductea  for  shall  be  32  feet  6  inches  below  mean  low 
water.  The  plane  hereby  established  to  apply  only  to  that 
portion  of  the  subsection  not  included  in  the  former  settle- 
ment. 

" '  2.  The  amount  called  for  by  the  contract  to  be  dredged 
shall  be  reduced  10  per  cent  or  less,  as  provided  in  the  body 
of  the  contract,  such  reduction  to  be  in  pursuance  of  the  dis- 
cretion vested  in  the  engineer  officer. 
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"  '  3.  The  contractor  upon  the  completion  of  such  required 
amount  shall  be  relieved  from  further  liability  under  the  con- 
tract, being  paid  his  retained  percentages  thereunder,  to- 
gether with  such  further  amount  as  may  under  the  preceding 
clause  be  found  to  be  due  him. 

*•' '  4.  The  contractor  when  paid  ujjon  the  foregoing  basis 
"hereby  agrees  to  waive  all  further  rights  and  claims  in  re- 
gard to  compensation  under  the  said  contract. 

"  *  5.  The  foregoing  settlement  shall  be  made  with  a  reser- 
vation of  an  amount  sufficient  to  indemnify  the  Government 
for  the  cost  of  superintendence  and  inspection  during  the  de- 
lay period;  the  liability  of  the  contractor  for  the  whole  or 
any  part  thereof  to  be  made  the  subject  of  a  request  for  a 
decision  by  the  Comptroller  of  the  Treasury.  The  decision 
of  the  Comptroller  as  to  the  legality  or  proprietv  of  remis- 
sion or  nonremission  of  said  expenses  to  oe  conclusive  upon 
the  parties  hereto,  it  to  be  represented  to  the  Comptroller 
in  a  statement  of  facts  bearing  thereon  that  the  proposed  re- 
mission of  said  costs  of  superintendence  and  inspection  forms 
and  is  intended  to  form  a  part  of  the  consideration  of  the 
compromise  of  adjustment  effected  in  this  matter.  If  it 
should  be  held  by  the  Comptroller  that  the  remission  of  the 
said  costs  of  superintendence  and  inspection  under  the  con- 
ditions above  stated  is  illegal,  the  settlement  otherwise  made 
hereunder  shall  be  final  and  binding  upon  the  contractor.' 

"  With  the  above  facts  and  conditions  before  him  and 

presumably  known  to  him  on  August  17,  1908,  the  Secretary 

of  War  approved  the  proposed  payment,  at  the  same  time 

requesting  the  opinion  of  this  office  as  to  the  legality  thereof. 

******* 

"  If,  as  it  appears,  said  proposed  payment  is  a  part  of  the 
compromise  settlement  of  the  controversy  between  the  Grov- 
ernment  officers  and  the  contractors,  and  said  compromise  and 
adjustment  is  aj)proved  by  the  Chief  of  Engineers  and  the 
Secretary  of  "\A  ar,  then  you  are  authorized  to  pay  the  sum 
of  $26,822.33  for  dredging  said  174,171  cubic  yards  in  accord- 
ance with  the  terms  of  said  compromise  and  adjustment,  de- 
ducting therefrom  the  costs  of  superintendence  and  inspec- 
tion incurred  by  the  United.  States  during  the  period  of  de- 
lay in  completion  of  the  contract,  as  provided  in  paragraph 
1,  subparagraph  1,  of  the  supplemental  agreement  of  Decem- 
ber 22,  1906,  and  paragraph  5  of  the  compromise  agreement, 
and  also  any  other  money  or  damages  due  from  the  con- 
tractor to  the  United  States  outside  the  compromise  agree- 
ment." 

If  in  this  case  a  compromise  agreement  was  in  fact  entered 
into  between  the  contractor  and  the  Secretary  of  War  as  in 
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the  case  of  the  Sanford  &  Brooks  Company,  supra^  by  the 
terms  of  which  the  Government  among  other  things  agreed 
that  the  contractor  should  not  be  charged  with  any  cost  of 
superintendence  and  inspection  during  the  delay  period,  such 
remission  of  superintendence  and  inspection  expressly  con- 
stituting a  consideration  for  such  compromise  agreement, 
then  and  in  that  event  no  deduction  should  be  made  on  ac- 
count of  superintendence  and  inspection  during  the  delay 
period  from  any  payment  otherwise  due. 


TRANSFER  OF  TITLE  TO  PREMISES  LEASED  TO 
THE  UNITED  STATES. 

The  transfer  of  the  title  to  premises  leiised  to  the  United  States,  or  the 
assignment  of  a  lease  of  real  estate  given  to  the  United  States  for 
public  purposes,  is  not  within  the  scope  of  section  3737,  Revised 
Statutes,  prohibiting  the  transfer  of  contracts  or  any  Interest 
therein. 

Wh^i  property  leased  to  the  United  States  is  sold  on  one  day  and 
the  deed  of  conveyance  is  executed  on  another  day,  the  grantee 
is  entitled  to  receive  the  rental  from  said  property  only  from 
and  after  the  date  of  the  execution  of  the  deed. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  ^Var^ 
October  1,  1908.) 

I  have  received  by  your  authority  of  the  25th  instant  a 
letter  from  Capt.  G.  R.  Lukesh,  Corps  of  Engineers,  as 
follows : 

"  Referring  to  my  leases  with  the  West  End  Realty  Com- 
pany, dated  Januarv  14,  1908,  and  June  20,  1908  (E.  D. 
W609),  for  office  andf  storage  rooms  in  the  Liggett  Building, 
St,  Louis,  Mo.,  I  have  the  honor  to  inclose  herewith  certified 
copy  of  deed  of  West  End  Realty  Companv  by  trustee,  con- 
veying the  title  of  the  said  propertv  to  the  l^fina  Realty  Com- 
pany, said  property  having  been  sold  under  a  deed  of  trust  on 
the  4th  day  of  August,  1908. 

"  2.  I  request  that  I  be  informed  as  to  whether  this  deed 
of  transfer  will  be  accepted  by  the  Auditor  for  the  War  De- 
partment as  sufficient  evidence  of  assignment  of  the  leases 
of  the  United  States  above  referred  to,  and  whether  I  am 
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authorized  to  make  payment  for  the  amount  due  for  rental 
to  the  Nina  Realty  Company. 

"  3.  Inviting  attention  to  the  fact  that  the  property  was 
sold  on  August  4,  1908,  and  that  the  deed  of  conveyance  was 
executed  on  August  5,  1908,  information  is  requested  as  to 
whether  the  payment  tor  the  rental  under  these  leases  to  the 
Nina  Realty  Company  shall  commence  on  the  4th  day  of 
August,  the  day  of  sale,  or  the  5th  day  of  August,  the  date 
the  deed  is  executed." 

The  transfer  of  the  title  to  leased  premises,  or  the  assign- 
ment of  a  lease  of  real  estate  given  to  the  Government  for 
public  purposes,  is  not  within  the  scope  of  section  3737  of 
the  Revised  Statutes.  {Freedman^s  Saving  Co.  v.  Shepherd^ 
127  U.  S.,  494,  505.) 

In  this  case  the  court  said  (p.  505) : 

*'  We  are  of  opinion  that  whatever  may  be  the  scope  and 
effect  of  section  3737,  it  does  not  embrace  a  lease  of  real  estate 
to  be  used  for  public  purposes,  under  which  the  lessor  is  not 
required  to  perform  any  service  for  the  Government  and  has 
nothing  to  do  in  respect  to  the  lease  except  to  receive,  from 
time  to  time,  the  rent  agreed  to  be  paid.  The  assignment  of 
such  a  lease  is  not  within  the  mischief  which  Congress  in- 
tended to  prevent.  Although  a  lease  such  as  Bradley  made 
is  a  '  contract '  in  the  broadest  sense  of  that  word,  we  are  not 
prepared  to  hold  that  it  is  of  the  class  of  contracts  the  trans- 
fer of  which  or  of  any  interest  therein  is  prohibited  by  sec- 
tion 3737." 

^Tien  the  title  to  the  property  passed  to  the  Nina  Realty 
Company  by  the  sale  and  deed  made  by  the  trustee  of  the 
West  End  Realty  Company,  it  carried  with  it  the  right  to 
receive  the  rents  and  profits  of  such  leases,  and  the  Nina 
Realty  Company  became  entitled  to  the  rents  and  profits  of 
said  property,  and  as  the  transfer  of  the  lease  of  said  prop- 
erty to  the  Government  is  not  prohibited  by  section  3737  of 
the  Revised  Statutes,  said  deed  operated  as  a  transfer  of  the 
lease,  and  a  payment  to  said  Nina  Realty  Company  after  it 
acquired  title  to  the  property  would  be  a  good  acquittance 
to  the  United  States. 

The  right  to  the  rents  and  profits  accrued  to  said  Nina 
Realty  Company  from  and  after  the  date  of  the  execution  of 
the  deed,  August  5, 1908,  and  should  be  paid  to  said  company 
from  that  date.  (See  case  of  Fnedman^s  Saving  Co.  v.  Shep- 
herd^ supra^  and  cases  cited  therein.) 
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COMMUTATION   OF   RATIONS,  LIFE-SAVING 
SERVICE. 

A  substitute  engaged  by  a  keeper  of  a  life-saving  station  to  fill  tbe 
vacancy  caused  by  his  absence,  under  authority  of  section  202  of 
the  Regulations  of  the  Life-Saving  Service,  is  a  surfman  within 
the  meaning  of  the  act  of  March  26,  1908,  providing  for  the  issu- 
ing of  rations,  or  payment  of  the  commuted  value  thereof,  to 
keepers  of  life-saving  stations  and  surfmen  in  the  Life-Saving 
Service,  and  commutation  of  rations  for  the  time  said  substitute 
performed  the  duties  of  a  surfman  in  supplying  the  absence  of 
said  keeper  should  l>e  paid  to  the  substitute  and  not  to  the  keei)er. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
October  1,  1908.) 

By  your  reference  of  the  24th  instance,  I  have  received  a 
letter  from  the  superintendent  of  the  sixth  life-saving  dis- 
trict, dated  the  21st  instant,  as  follows : 

"•  This  office  is  experiencing  great  difficulty  in  determining 
the  proper  method  of  payment  of  commutation  of  rations, 
especially  in  the  case  of  the  absence  of  a  keeper  authorized 
by  sections  201,  202,  and  204,  Regulations,  Life-Saving  Serv- 
ice. For  instance,  a  keeper  was  absent  from  September  1 
to  12,  inclusive,  twelve  days.  Should  I  pay  the  keeper  com- 
mutation of  rations  for  thirty  days  in  September  and  have 
him  pay  the  person  engaged  by  him  during  said  period, 
taking  a  receipt  therefor,  or  should  I  pay  the  keeper  for  com- 
mutation of  rations  for  eighteen  days,  and  the  person 
engaged,  by  reason  of  his  absence,  for  twelve  days? 

"  I  would  also  like  to  be  advised  as  to  the  payment  of 
rations  when  a  keeper  is  absent  during  the  inactive  season, 
and  engages  a  person  to  care  for  the  station  property  during 
such  absence." 

You  place  the  following  indorsement  on  said  letter: 

"Respectfully  referred  to  the  Comptroller  of  the  Treas- 
ury with  request  for  his  decision  upon  the  question  presented 
herein. 

"  Section  202  of  the  Regulations  of  the  Life-Saving  Serv- 
ice provides  that  when  a  keeper  is  absent  he  shall  engage, 
at  his  own  expense,  a  substitute  to  fill  the  vacancy  in  the 
crew  caused  by  the  keeper's  absence.  Under  this  regulation 
it  is  the  practice  for  the  district  superintendents,  who  are  the 
paymasters  of  their  districts  respectively,  to  pay  the  keeper 
nis  salary  in  full,  and  to  require  the  keeper  to  pay  his  sub- 
stitute upon  a  properly  certified  receipt  showing  such  pay- 
ment.    The  superintendent  herein  seems  to  desire  to  know 
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whether  this  practice  should  be  extended  to  the  payment  of 
rations  in  such  cases  by  iSrst  paying  commutation  of  rations 
in  full  to  the  keeper  and  requiring  him  to  repay  the  same  to 
the  substitute  for  the  period  of  the  latter's  service.  The  idea 
seems  to  prevail  in  certain  districts  that  the  effect  of  the  law 
granting  commutation  of  rations  amounted  simply  to  an  in- 
crease of  the  pay  of  the  persons  affected,  and  no  material 
distinction  is  made  in  such  districts  between  commutation 
of  rations  and  pay  proper.  Pay  rolls  already  received  show 
that  the  practice  in  this  regard  has  not  been  uniform.  In 
certain  cases  payment  of  commutation  of  rations  has  been 
made  to  a  keeper  for  a  period  when  he  was  absent,  and  in 
other  instances  the  commutation  of  rations  has  been  paid 
directly  to  the  substitute  who  served  during  the  keeper's 
absence. 

"  No  regulation  has  been  promul^ted  upon  this  particular 
question,  but  it  is  the  intention  to  issue  general  instructions 
to  all  district  superintendents  as  soon  as  the  Comptroller's 
decision  has  been  obtained,  in  order  that  a  uniform  practice 
mav  be  established. 

"It  is  requested  that  these  papers  be  returned." 

Section  2  of  the  act  of  March  26,  1908  (35  Stat.,  46),  pro- 
vides : 

"  That  every  keeper  of  a  life-saving  station  and  every  surf- 
man  in  the  Life-Saving  Service  of  the  United  States  shall 
be  entitled  to  receive  one  ration  per  day  or,  in  the  discretion 
of  the  Secretary  of  the  Treasury,  commutation  thereof  at  the 
rate  of  30  cents  per  ration." 

The  salary  of  the  keeper  of  a  life-saving  station  is  fixed  by 
this  act  at  $1,000  per  annum. 

Section  202  of  the  Regulations  of  the  Life-Saving  Service 
provides  that: 

''Whenever  a  keeper  is  absent  during  the  active  season 
for  a  period  other  than  between  sunrise  and  sunset  as  au- 
thorized, he  will  place  his  No.  1  man  in  charge  of  the  station 
and  engage  at  his  own  expense  a  substitute  to  temporarily 
perform  the  latter's  duties,  which  substitute  shall  be  the  best 
qualified  person  obtainable,  and  shall  be  entitled  to  receive 
trie  same  pay  as  the  No.  1  man :     *     *     *." 

The  substitute  employed  by  the  keeper  is  a  surfman  within 
the  meaning  of  the  act  of  March  26,  1908,  supra.  (See  14 
Comp.  Dec,  890.) 

He  should,  in  my  opinion,  l)e  furnished  this  ration  or  paid 
the  commuted  value  thereof  regardless  of  the  way  in  which 
his  compensation  is  paid.     The  ration  or  the  commuted  value 
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thereof  provided  in  the  act  of  March  26,  1908,  can  only  be 
paid  for  days  of  actual  service,  whether  as  keeper,  surfman, 
or  substitute,  and  should  be  furnished,  or  the  commuted 
value  thereof  paid,  in  the  case  of  a  substitute,  to  the  person 
actually  performing  the  duties  of  a  surfman,  whether  such 
duty  be  performed  in  supplying  the  absence  of  the  keeper 
or  another  surfman. 

You  are  therefore  advised  that  in  the  case  stated  the  sub- 
^itute  should  be  paid  commutation  of  rations  from  Septem^ 
ber  1  to  12,  inclusive,  and  the  keeper  from  September  12  to 
30,  inclusive. 

The  keeper  should  not  be  furnished  or  paid  commutation 
of  rations  during  absence  from  duty. 


WITHHOLDING   PAYMENTS   WHERE  CONTRACT 
ANNULLED. 

Where  a  oontract  provides  that,  upon  its  annulment,  all  payments  to 
the  contractor  thereunder  shall  cease  and  all  moneys  due  or  to 
become  due  the  contractor  by  reason  of  the  contract  shall  be 
retained  until  the  completion  of  the  work  therein  stipulated  to  be 
done,  payment  is  not  legally  due  for  a  plant  of  the  contractor 
purchased,  in  the  exercise  of  an  option  provided  for  in  the  con- 
tract, after  the  contract  was  annuled,  until  the  work  is  Anally 
completed  and  the  state  of  the  account  under  the  contract  is 
ascertained,  the  purchase  price  of  the  contractor's  plant  in  such 
case  being  money  becoming  due  under  the  contract,  which  the 
Government  has  the  right  to  withhold  until  final  completion  of 
the  work. 

The  Government  is  under  obligation  to  the  sureties  of  a  defaulting 
contractor  to  retain  the  price  of  the  contractor's  plant  purchased 
under  the  terms  of  the  contract  until  the  state  of  account  between 
the  Government  and  the  contractor  is  ascertained,  and  payment 
thereof  prior  to  such  ascertainment  of  account  might  defeat  an 
action  on  the  bond  of  such  defaulting  contractor  to  secure  the 
amount  due  the  Government  because  of  such  default. 

{Comptroller  Tracewell  to  the  Secretary  of  War,  October 

2,  1908.) 

By  your  authority  I  am  in  receipt  of  a  reference  dated 
June  4,  1908,  from  the  Acting  Chief  of  Engineers,  U.  S. 
Army,  which  presents  for  decision  a  question  as  follows : 

"  1.  Respectfully  submitted  to  the  Comptroller  of  the 
Treasury,  with  request  for  decision  as  to  whether  plant  be- 
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longing  to  the  failing  contractor,  which  it  is  proposed  to 
purchase  on  behalf  of  the  United  States  under  paragraph  43 
of  the  specifications,  shall,  if  purchased,  be  paid  for  before 
the  final  completion  and  acceptance  of  the  work  stipulated  in 
the  contract  to  be  done. 

"2.  The  facts  in  the  case,  briefly  stated,  are  as  follows: 
On  May  18,  1905,  a  contract  was  entered  into  between  Maj. 
(now  Lieut.  Col.)  Geo.  A.  Zinn,  Corps  of  Engineers,  on 
behalf  of  the  United  States,  and  the  Baker  Contract  Com- 
pany for  building  Dam  No.  18,  Ohio  River.  On  September 
24,  1906,  a  supplemental  agreement  was  entered  into  between 
the  same  parties,  providing  for  additional  w^ork  and  allowing 
additional  time  for  completion,  but  expressly  providing  that 
in  all  other  respects  the  contract  of  May  18,  1905,  shall  re- 
main in  full  force  and  effect. 

"  3.  In  the  autumn  of  1906,  the  contractor  became  involved 
in  financial  difficulties,  necessitating  a  receivership,  the  Colo- 
nial Trust  Company,  of  Pittsburg,  Pa.,  being  appointed  as 
such  receiver.  At  that  time  the  condition  oi  the  work  was 
such  that  it  was  necessary  for  the  United  States  to  employ  a 
force,  purchase  material,  etc.,  under  paragraph  42  of  the  con- 
tract, to  put  it  in  condition  to  withstand  the  approaching 
winter. 

'•  4.  During  the  working  season  of  1907  the  receiver  car- 
ried on  the  work,  but  unsatisfactory  progress  was  made,  and 
on  November  9,  1907,  the  engineer  in  charge  was  authorized 
to  waive  the  time  limit  for  completion  for  a  reasonable 
period.  On  May  6,  1908,  Capt.  F.  W.  Altstaetter,  Corps  of 
Engineers,  the  engineer  in  charge,  reported  that  he  was  in 
receipt  of  a  letter  from  the  receiver.  The  Colonial  Trust 
Company,  stating  that  it  had  decided  to  do  no  more  work 
under  the  contract,  and  on  the  12th  ultimo,  by  authoritv  of 
the  Chief  of  Enginers,  the  contract  was  formally  annulled, 
by  giving  notice  in  writing  to  the  contractor  through  the 
receiver  and  his  sureties  in  due  form. 

"  5.  For  the  prompt  and  economical  continuance  and  com- 
pletion of  the  work  it  is  deemed  advantageous  to  the  United 
States  to  exercise  the  option  provided  for  in  paragraph  43 
of  the  specifications  to  purchase  a  part  of  the  contractor's 
plant,  and  to  secure  the  perfonnance  of  the  remaining  work 
by  hired  labor,  as  permitted  by  paragraph  4  of  the  contract. 

"6.  Under  paragraph  43,  above  mentioned,  the  United 
States  has  the  right  to  purchase  at  a  valuation  to  be  deter- 
mined by  the  engineer  in  charge,  and  on  the  Question  of  valu- 
ation there  appears  to  be  no  controversy.  Tne  only  question 
presented,  and  the  one  on  which  decision  is  requested,  is  as 
to  the  time  when  the  payment  shall  be  made  tor  such  ma- 
chinery, tools,  materials,'^  buildings,  tramways,  cars,  leases. 
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rights  of  way,  quarry  privileges,  etc.,  as  may  be  purchased 
by  the  United  States. 
*  *'  7.  It  is  the  contention  of  this  office  that  such  proposed 
payment  is  a  payment  under  the  contract^  and  that  para- 
graph 4  thereof  is  mandatory  that  on  annulment  of  the 
contract  '  all  payments  to  the  party  of  the  second  part  shall 
cease.'  It  is  a  payment  under  the  contract^  because  in  the 
absence  of  a  contract  the  party  of  the  first  part  would  have 
no  right  to  purchase  such  plant  except  in  the  usual  manner 
of  an  agreement  between  the  parties  as  to  the  fact  of  a  sale 
and  a  purchase,  and  of  the  valuation  of  the  articles  so  sold 
and  purchased.  These  essential  elements  of  a  contract  of 
sale  are  not  requisite  in  this  case,  at  this  stage,  since  by  the 
contract  the  party  of  the  second  part  has  waived  the  right 
of  objecting  to  either  the  taking  or  to  the  valuation, 

"  8.  It  is  submitted  as  opposed  to  the  contention  of  the 
attorney  of  the  receiver,  Hon.  William  A.  Stone,  ex-governor 
of  Pennsylvania,  whose  brief  accompanies,  ^that  the  receiver 
is  the  assignee  by  operation  of  law,  and  as  such  secured  no 
greater  rights  than  had  the  assignor.  The  receiver  is  an 
officer  of  tne  court,  charged  with  the  duty  of  managing  the 
affairs  of  the  failing  contractor  in  the  interest  of  all  con- 
cerned, and  not  merely  its  creditors. 

"  9.  It  is  contended  that  while  paragraph  43  of  the  speci- 
fications is  silent  as  to  the  time  at  which  such  materials  as 
may  be  taken  by  the  United  States  shall  be  paid  for,  that 
paragraph  4  of  the  contract  is  broad  enough  to  cover  that 
point.  Paragraph  4  of  the  contract  is  part  of  the  approved 
form  of  contract,  for  many  vears  in  use  in  this  office,  and  it 
is  intended  to,  and  it  is  believed  that  it  does  in  this,  case, 
furnish  a  means  of  interpreting  the  intent  of  the  contracting 
parties. 

"  10.  It  is  admitted  by  the  attorney  for  the  receiver  above 
referred  to,  in  stating  the  right  of  the  United  States  under 
the  above-mentioned  paragraph,  that  the  right  is  reserved 
'  to  retain  all  money  due  under  the  contract  until  final  com- 
pletion and  acceptance  of  the  work.' 

"  11.  It  is  contended  by  this  office  that  when  the  option  of 
purchase  is  exercised  there  will  be  money  due  under  the 
contract  which  the  United  States  is  bound  to  withhold  until 
it  is  known  whether  or  not  the  excess  cost  to  the  United 
States  on  account  of  the  failure  of  the  contractor  is  greater 
than  the  money  due  the  contractor." 

The  only  question  presented  for  decision  (as  stated  in  para- 
graph 6  in  above-quoted  reference)  is  whether  the  receiver 
of  the  contract  is  entitled  to  immediate  payment  for  the 
plant  of  the  contractor,  which  the  Government  proposes  to 
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purchase  under  article  43  of  the  specifications,  or  whether 
the  Government  is  entitled  to  withhold  the  payment  therefor, 
under  article  4  of  the  contract,  until  it  is  ascertained  whether 
the  cost  to  the  United  States  of  completing  the  work  is 
greater  than  the  price  stipulated  in  the  contract  with  the 
Baker  Contract  Company  for  completing  the  same.  Article 
43  of  the  specifications  provides : 

"  43.  Purchase  of  contractor's  'plant. — In  case  of  the  an- 
nulment of  the  contract,  as  conditionally  provided  for  in  the 
regular  form  of  agreement,  the  United  States  will  have  the 
right  to  purchase  all  materials,  tools,  machinery,  buildings, 
tramways,  cars,  etc.,  belonging  to  the  contractor  or  any  part 
or  parts  of  the  same  prepared  for  or  in  use  in  the  prosecution 
of  the  work,  together  with  any  or  all  leases,  rights  of  way, 
or  quarry  privileges,  at  a  valuation  to  be  determined  by  the 
engineer."  • 

Article  4  of  the  contract  provides : 

"4.  If,  in  any  event,  the  party  of  the  second  part  shall 
delay  or  fail  to  commence  with  the  delivery  of  the  material 
or  the  performance  of  the  work  on  the  day  specified  herein, 
or  shall,  in  the  judgment  of  the  engineer  in  charge,  fail  to 
prosecute  faithfully  and  diligently  the  work  in  accordance 
with  the  specifications  and  requirements  of  this  contract, 
then,  in  eitner  case,  the  party  of  the  first  part,  or  his  suc- 
cessor legally  appointed,  shall  have  power,  with  the  sanction 
of  the  Chief  or  Engineers,  to  annul  this  contract  by  giving 
notice  in  writing  to  that  effect  to  the  party  (or  parties,  or 
either  of  them)  of  the  second  part,  and  upon  the  giving  of 
such  notice  all  payments  to  the  party  or  parties  of  the  second 
part  under  this  contract  shall  cease,  and  all  money  or  re- 
served percentage  due  or  to  become  due  the  said  party  or 
Earties  of  the  second  part,  by  reason  of  this  contract,  shall 
e  retained  by  the  party  of  the  first  part  until  the  final  com- 
Sletion  and  acceptance  of  the  work  herein  stipulated  to  be 
one;  and  the  United  States  shall  have  the  right  to  recover 
from  the  party  of  the  second  part  whatever  sums  may  be 
expended  by  the  partv  of  the  first  part  in  completing  the  said 
contract  in  excess  o^the  price  herein  stipulated  to  be  paid 
the  party  of  the  second  part  for  completing  the  same,  and 
also  all  costs  of  inspection  and  superintendence  incurred  by 
the  said  United  States,  in  excess  ot  those  payable  by  the  said 
United  States  during  the  period  herein  allowed  for  the  com- 
pletion of  the  contract  by  the  partv  of  the  second  part ;  and 
ihz  party  of  the  first  part  may  deduct  all  the  above-men- 
tioned sums  out  of  or  from  the  money  or  reserved  percentage 
retained  as  aforesaid;  and  upK>n  the  giving  of  the  said  notice 
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the  party  of  the  first  part  shall  be  authorized  to  proceed  to 
secure  the  performance  of  the  work  or  delivery  of  the  mate- 
rials, by^  contract  or  otherwise,  in  accordance  with  law." 

Article  43  of  the  sj)ecifications  gave  the  Government  the 
right  to  purchase  the  contractor's  plant  on  annulment  of  the 
contract.  On  exercising  that  right  the  Government  would 
have  the  right  to  demand  delivery,  if  it  did  not  already  have 
possession  of  the  plant ;  and  on  delivery,  the  title  to  the  plant 
would  vest  in  the  United  States,  and  it  would  be  liable  for 
the  purchase  price;  the  title  to  the  plant,  however,  would 
pass  on  delivery  and  would  not  be  dependent  on  payment  of 
the  purchase  price. 

After  delivery,  the  right  of  the  contractor  and  those 
claiming  under  it,  would  be  a  simple  demand  for  the  pur- 
chase price;  but  it  does  not  follow  therefore  that  the  con- 
tractor would  be  entitled  to  immediate  payment  of  the  pur- 
chase price  without  regard  to  the  state  of  accounts  under  the 
contract.  The  contractor  is  understood  to  be  insolvent  and  a 
receiver  has  been  appointed.  The  ordinary  rule  is  that 
where  mutual  obligations  have  grown  out  of  the  same  trans- 
action, insolvency  on  the  one  hand  justifies  the  set-ofF  of  the 
debt  due  upon  the  other.  {Blount  v.  Windley^  95  U.  S., 
173,  177.)  .  And  in  Rolling  Mill  Co.  v.  Ore  and  Steel  Co., 
152  U.  S.,  615,  the  court  said : 

"  Cross  demands  and  counterclaims,  whether  arising  out 
of  the  same  or  wholly  disconnected  transactions,  and  whether 
liquidated  or  unliquidated,  may  be  enforced  by  way  of  set-off 
whenever  the  circumstances  are  such  as  to  warrant  the  inter- 
ference of  equity  to  prevent  wrong  and  injustice." 

See  also  Baer  v.  Sleicher,  153  Fed.  Eep.,  129. 

The  right  to  purchase  the  plant  and  the  contractor's  de- 
mand for  payment  therefor,  undoubtedly  arise  out  of  the 
same  contract  or  transaction.  The  sale  on  the  one  hand  and 
purchase  on  the  other  mutually  have  regard  to  the  liabilities 
springing  from  annulment  of  the  contract;  and  there  is  no 
provision  of  the  contract  which  negatives  the  right  of  the 
Government  to  interpose  its  counterclaim  against  a  demand 
of  the  contractor  at  this  time.  Withholding  payment  of  the 
purchase  price  is  but  the  exercise  of  the  common  right  which 
belongs  to  every  creditor ;  and  the  provisions  of  article  4  are 
not  a  limitation  of  that  right,  so  as  to  entitle  the  Government 
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to  withhold  only  a  particular  class  of  money  due  or  becoming 
due  under  the  contract;  but  under  a  fair  interpretation  of 
the  contract  the  purchase  price  of  the  contractors  plant  is 
money  becoming  due  under  the  contract,  which  the  Govern- 
ment is  entitled  to  withhold  until  final  completion  of  the 
work. 

The  sureties  of  the  insolvent  contractor  have  rights  which 
can  not  be  safely  ignored  by  the  Government.  One  of  these 
rights  is  that  the  Government  protect  it  in  its  liabilities  as 
such  surety  by  not  advancing  payments  before  they  are  le- 
gally due  and  payable,  as,  for  instance,  retained  percentages. 
The  Government  has  the  same  right  and  is  under  the  same 
obligation  to  such  sureties  not  to  make  the  payment  in  ques- 
tion until  the  state  of  the  account  between  it  and  its  default- 
ing contractor  is  ascertained,  as  it  has  to  defer  retained  per- 
centages until  such  rights  are  ascertained.  Payment  for  such 
plant  at  this  time  in  case  a  liability  should  be  ascertained 
against  the  contractors  because  of  their  default  would  in 
all  probability  defeat  an  action  on  the  bond  of  such  default- 
ing contractor  to  secure  the  amount  due  the  Government 
because  of  such  default. 

I  am  of  opinion  payment  for  the  contractors  plant  would 
not  be  authorized  at  this  time.  (14  Comp.  Dec,  496;  11  Op. 
Atty.  Gen.,  120.) 


DISPOSITION  OF  MONEYS  RECEIVED  FROM 
SALES  OF  PROPERTY  PURCHASED  OUT  OF 
INDIAN  APPROPRIATIONS  AND  FUNDS. 

Proi^erty  purchased  out  of  the  approprhitions  made  by  the  acts  of 
March  1,  1907,  and  May  30,  1908,  for  survey,  etc.,  of  lands  of  the 
Blackfeet  and  Fort  Peck  Indian  Reservations  is  the  property  of 
the  United  States,  and  the  proceeds  of  any  sales  thereof  should 
be  deiwsited  and  covered  Into  the  Treasury  as  miscellaneous  re- 
ceipts, notwithstanding  said  appropriations  are  reimbursable  out 
of  the  funds  arising  from  the  sale  of  said  lands. 

Expenditures  directed  by  the  act  of  June  28,  190G,  to  be  paid  for  sur- 
veys of  the  Osage  Indian  Reservation  **  out  of  any  Osage  funds 
derived  from  the  sale  of  town  lots,  royalties  from  oil,  gas,  or 
other  minerals,  or  rents  from  grazing  land,"  are  exiienditures 
out  of  Osage  funds,  and  the  proceeds  of  sale  of  proi)erty  pur- 
chased out  of  said  funds  should  be  deposited  to  the  credit  of 
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Osag:e  funds.  Whether  such  property  should  be  sold  at  public 
sale  Is,  In  the  absence  of  a  law  requiring  public  sale  thereof,  a 
question  for  administrative  regulation. 
The  exception  with  reference  to  "  supplies  to  any  exploring  or  sur- 
veying expedition  authorized  by  law,"  contained  in  section  3618 
of  the  Revised  Statutes,  to  the  provision  of  said  statute  that  all 
proceeds  of  sales  of  old  material,  condemned  stores,  supplies,  or 
other  public  property  of  any  kind  shall  be  deposited  and  covered 
into  the  Treasury  as  miscellaneous  receipts,  applies  to  the  pro- 
ceeds of  property  sold  by  the  Government  to  a  surveying  expedi- 
tion, and  has  no  application  to  the  proceeds  of  sale  of  property 
belonging  to  a  Government  surveying  expedition. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the 
Interior,  October  5,  1908,) 

I  am  in  receipt,  through  the  Secretary  of  the  Treasury,  of 
your  letter  of  September  15,  1908,  as  follows: 

"  The  act  of  March  1,  1907  (34  Stat.,  1035),  provides: 

" '  That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  immediately  cause  to  be  surveyed  all  of  the 
lands  embraced  within  the  limits  of  the  Blackfeet  Indian 
Reservation  in  the  State  of  Montana,    *    *    *. 

"'That  there  is  hereby  appropriated  out  of  any  money 
in  the  Treasurv  not  otherwise  appropriated  the  sum  of  sixty- 
five  thousand  dollars,  or  so  much  as  may  be  necessary  to  pay 
for  the  lands  granted  to  the  State  of  Montana,  and  lor  lands 
reserved  for  agencv  and  school  purposes  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre ;  also  the  sum  of  seventy- 
five  thousand  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, to  enable  the  Secretary  of  the  Interior  to  survey,  clas- 
sify, and  appraise  the  lands  of  said  reservation  as  provided 
herein,  and  also  to  defray  the  expenses  of  the  appraisement 
and  survey  of  said  town  sites,  the  latter  sums  to  he  reim- 
bursable out  of  the  funds  arising  from  the  sale  of  said 
lands: 

"  The  act  of  May  30,  1908,  Public  No.  177  (35  Stat,  558), 
is  entitled  and  provides : 

" '  For  the  survev  and  allotment  of  lands  now  embraced 
within  the  limits  of  the  Fort  Peck  Indian  Reservation  in  the 
State  of  Montana,  and  the  sale  and  disposal  of  all  surplus 
lands  after  allotment. 

"  *  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby, 
authorized  and  directed  to  cause  to  be  surveyed  all  the  lands 
embraced  within  the  limits  of  the  Fort  Peck  Indian  Reserva- 
tion,   *     ♦     *. 

" '  That  there  is  hereby  appropriated  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated    *    *    *    the  sum 
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of  one  hundred  thousand  dollars,  or  so  much  thereof  as  may 
be  necessary,  to  be  immediately  available,  to  enable  the  Secre- 
tary of  the  Interior  to  sm^vey^  allot,  classify,  and  appraise 
the  lands  in  said  reservation  as  provided  herein;  also  to 
defray  the  expense  of  the  appraisement  and  survey  of  town 
sites,  the  latter  svms  to  be  reimhursahle  out  of  the  funds 
arisitig  from  the  sale  of  said  lands.'' 

"  Under  date  of  November  11,  1907, 1  approved  the  recom- 
mendation of  the  Commissioner  of  the  General  Land  Office — 

" '  That  Abner  F.  Dunnington,  topographer  in  charge  of 
the  surveys  on  the  Blackfeet  Indian  Reservation,  Mont.,  be 
designated;  in  addition  to  his  present  duties  as  such,  as  to- 

g3grapher  in  charge  of  the  surveys  on  the  Osage  Indian 
eservation,  Okla.  *  *  *;  that  Mr.  Dunnington  be  au- 
thorized *  *  *  to  purchase  or  hire  the  necessary  camp 
equipage,  all  expenses  incident  to  the  work  being  made 
payable  "  out  of  any  Osage  funds  derived  from  the  sale  of 
town  lots,  royalties  from  oil,  gas,  or  other  minerals,  or  rents 
from  grazing  lands"  *  *  *.  that  Mr.  Dunnington  be 
designated  as  special  disbursing  agent  in  the  penal  sum  of 
ten  thousand  dollars.' 

"  Section  3618,  Revised  Statutes,  provides : 

"  'AH  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  property  of  any  kind,  except 
*  *  *  of  sales  or  materials,  stores,  or  supplies  to  any 
exploring  or  suroeying  expedition  authorized  by  law,  shall 
be  deposited  and  covered  into  the  Treasury  as  miscellaneous 
receipts  on  account  of  "  proceeds  of  Government  property," 
and  shall  not  be  withdrawn  or  applied  except  in  consequence 
of  a  subsequent  appropriation  made  by  law.' 

'*  In  the  prosecution  of  the  surveys  above  provided  for  it 
has  been  found  necessary  to  purchase  animals,  wagons,  tents, 
surveying  instruments,  typewriters,  and  other  articles,  all 
of  which  classed  as  nonexpendable  are  accounted  for  op 
regular  property  returns. 

"  I  have  the  honor  to  request  that  the  Comptroller  of  the 
Treasury  be  asked  for  a  decision  on  the  following  questions: 

''  1.  Is  the  property  purchased  as  above  to  be  considered  as 
'  public  property,'  or  does  it  belong  to  the  various  Indian 
tribes  interested? 

"  2.  If  it  is  to  be  considered  as  *  public  property,'  should 
the  money  received  from  the  sale  of  any  or  this  property  be 
deposited  and  covered  into  the  Treasury  as  miscellaneous 
receipts,  or,  as  this  is  property  of  a  '  surveying  expedition 
authorized  by  law,'  should  it  not  be  deposited  to  the  credit 
of  the  appropriations  or  funds  involved? 

"  3.  If  it  is  to  be  considered  as  the  property  of  the  Indian 
tribes  interested  and  not  public  property,  can  it  not  be  sold 
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at  private  sale  when  such  sale  would  be  of  advantage  to  the 
Indians  ? " 

I  am  of  opinion  that  the  property  mentioned,  which  is 
purchased  from  the  money  appropriated  by  the  above  pro- 
visions of  the  acts  of  March  1,  1907,  and  May  30,  1908,  is 
the  property  of  the  United  States,  and  I  am  also  of  opinion 
that  if  such  property  should  be  sold  the  proceeds  of  such 
sale  should  be  deposited  and  covered  into  the  Treasury  as 
miscellaneous  receipts. 

Section  3618  of  the  Revised  Statutes  is  as  follows : 

"All  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  property  of  anv  kind,  except  the 
proceeds  of  the  sale  or  leasing  of  marine  liospitals,  or  of  the 
sales  of  revenue  cutters,  or  oi  the  sales  of  commissary  stores 
to  the  officers  and  enlisted  men  of  the  Armj  (or  of  materials, 
stores,  or  supplies  sold  to  officers  and  soldiers  of  the  Army). 
or  of  the  sale  of  condemned  Navy  clothing,  or  of  sales  or 
materials,  stores,  or  supplies  to  anv  exploring  or  surveying 
expedition  authorized  oy  law,  shall  be  deposited  and  cov- 
ered into  the  Treasury  as  miscellaneous  receipts,  on  account 
of  ^  proceeds  of  Government  property,'  and  shall  not  be  with- 
drawn or. applied,  except  in  consequence  of  a  subsequent 
appropriation  made  by  law." 

The  exception  from  its  provisions  of  all  proceeds  "  of  sales 
of  materials,  stores,  or  supplies  to  any  exploring  or  survey- 
ing expedition  authorized  by  law,"  appears  to  have  been 
taken  from  the  act  of  June  8,  1872  (17  Stat.,  337),  which 
provides  as  follows: 

"  That  the  fifth  section  of  the  act  approved  May  eighth, 
eighteen  hundred  and  seventy-two  ♦  *  *  shall  not  be  held 
to  apply  to  materials,  stores,  or  supplies  sold  to  officers  and 
soldiers  of  the  Army  or  to  exploring  or  surveying  expedi- 
tions authorized  by  law    *     *     *." 

I  am  of  opinion  the  exception  in  question  applies  to  the 
proceeds  of  property  sold  by  the  Government  to  a  surveying 
expedition;  and  has  no  application  to  the  proceeds  of  sale 
of  property  belonging  to  a  Government  surveying  expedition. 

The  third  question  is  stated  with  reference  to  the  property 
being  considered  that  of  the  Indian  tribes  interested.  Un- 
der the  views  above  stated  the  property  is  considered  "  public 
property,"  and  answer  of  the  third  question  becomes  unneces- 
sary. 
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The  surveys  of  the  Osage  Indian  Reservation,  Oklahoma, 
are  understood  to  be  carried  on  under  the  provisions  of  the 
act  of  June  28,  1906  (34  Stat.,  539) ;  and  your  questions  rel- 
ative to  expenditures  in  the  survey  of  said  reservation  are 
understood  to  have  reference  to  the  following  provision  of 
the  act  (pp.  541,  542) : 

"  The  surveys,  salaries  of  said  commission,  and  all  other 
proper  expenses  necessary  in  making  the  selections  and  di- 
vision of  land  as  herein  provided  shall  be  paid  by  the  Sec- 
retary of  the  Interior  out  of  any  Osage  funds  derived  from 
the  sale  of  town  lots,  royalties  from  oil,  gas,  or  other  min- 
erals, or  rents  from  grazing  land." 

The  expenditures  are  directed  to  be  paid  out  of  Osage 
funds,  and  in  this  respect  it  differs  from  the  acts  of  Con- 
gress relative  to  the  survey  of  the  Blackfeet  Indian  Reserva- 
tion and  the  survey  of  the  Fort  Peck  Indian  Reservation, 
considered  supra^  in  which  cases  the  expenditures  were  ap- 
propriated for  out  of  moneys  of  the  United  States.  The 
questions  asked  in  the  order  named  by  you  are  answered  with 
respect  to  the  survey  of  the  Osage  Indian  Reservation,  as 
follows : 

1.  The  property  purchased  out  of  Osage  funds,  being 
purchased  with  moneys  of  the  Indians,  belongs  to  those 
Indians. 

2.  On  sale  of  the  property  the  proceeds  are  entitled  to  be 
deposited  to  the  credit  of  the  Osage  funds. 

3.  I  am  not  advised  of  any  law  which  would  require  tho 
property  to  be  sold  at  public  sale,  and  in  the  absence  thereof 
I  am  of  opinion  the  question  is  one  for  administrative  regula- 
tion. (See  decision  of  August  23,  1905,  34  MS.  Comp.  Dec., 
628.) 


TRANSFER  OF  PRISONERS  SERVING  JAIL  SEN- 
TENCE  IN  THE  JAIL  OF  THE  DISTRICT  OF  CO- 
LUMBIA. 

The  transfer  of  prisoners  serving  a  jail  sentence  In  the  jaU  of  the 
District  of  Columbia  to  the  jail  at  Fort  Smith,  Ark.,  is  aathorlzed, 
subject  to  the  limitations  of  section  5546  of  the  Revised  Statutes, 
and  the  appropriation  "  Support  of  prisoners.  District  of  Colum- 
bia, act  of  May  26,  1908,"  is  applicable  to  payment  of  the  ex- 
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penses  of  tranqwrtiag,  subsisteuce  en  route,  hire  and  trausporta- 
tiou  of  guards  incident  to  said  transfer,  and  to  support  said 
transferred  prisoners  during  their  confinement  in  the  Jail  at  Fort 
Smith. 
The  appropriation  "  Support  of  convicts.  District  of  Columbia,  act  of 
May  26,  1908,"  is  available  for  the  transportation  and  support  of 
those  prisoners  only  who  have  received  penitentiary  sentences 
and  are  to  be  confined  in  iienitentiaries. 

(Comptroller  Tracewell  to   the  Attorney-General^  October 

5, 1908.) 

I  am  in  receipt  of  your  communication,  which  reads : 

^'  This  department  contemplates  the  removal  of  a  number 
of  prisoners  serving  sentence  in  the  United  States  jail  in  the 
District  of  Columbia  to  the  United  States  jail  at  Fort  Smith, 
Ark.  In  this  connection  arises  the  question  as  to  the  avail* 
ability  of  an  appropriation  for  the  expenses  of  transporta- 
tion, necessary  subsistence,  and  hire  and  transportation  of 
guards  incident  to  the  transfer,  and  also  as  to  the  availability 
of  an\ippropriation  for  the  support  of  the  prisoners  during 
their  confinement  in  the  Fort  Smith  institution. 

^^  It  is  proposed  to  make  this  removal  under  the  authority 
vested  in  the  Attorney-General  by  section  5546  of  the  Revised 
Statutes  of  the  United  States.    TThat  section  provides : 

u  4*  «  «  ^jj^  if  ^tjg  conviction  be  had  in  the  District  of 
Columbia,  the  transportation  and  delivery  shall  be  by  the 
warden  of  the  jail  or  that  District,  the  reasonable  actual  ex- 
pense of  transportation,  necessary  subsistence,  and  hire  and 
transportation  of  guards  and  the  marshal,  or  the  warden  of 
the  jail  in  the  District  of  Columbia,  only,  to  be  paid  by  the 
Attorney-General  out  of  the  judiciary  fund.' 

"  The  appropriation  used  to  defray  the  expenses  of  trans- 
fers of  United  States  prisoners  from  county  jails,  peniten- 
tiaries, and  other  institutions  located  outside  the  District  of 
Columbia,  which  transfers  are  made  by  United  States  mar- 
shals by  direction  of  the  Attorney-General,  is  the  one  enti- 
tled '  Salaries,  fees,  and  expenses  of  marshals.  United  States 
courts,'  No  other  appropriation  under  the  judiciary  fund 
appears  to  be  available  for  the  purpose. 

"I  have  the  honor  to  request  your  opinion  as  to  the  avail- 
ability of  the  appropriation  '  Salaries,  fees,  and  expenses  of 
marshals,  United  States  courts,'  for  the  purposes  of  this  con- 
templated transfer  of  prisoners  from  the  District  jail,  which 
transfer  will  be  made  oy  the  warden  of  the  jail,  as  required 
by  section  5546. 

m4m — vol  15— oj) 14 
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"  In  this  connection  I  desire  to  invite  your  attention  to 
the  appropriation  '  Support  of  convicts,  District  of  Colum- 
bia,' which  is  as  follows: 

" '  For  support,  maintenance,  and  transportation  of  con- 
victs transferred  from  the  District  of  Columbia,  to  be  ex- 
pended under  the  direction  of  the  Attorney-General    *    *    *.' 

"This  appropriation  has  heretofore  been  used  only  for 
the  transportation  and  support  of  prisoners  from  the  District 
of  Columbia  whose  sentences  are  to  a  penitentiary. 

"  I  also  have  the  honor  to  request  your  opinion  fis  to  the 
appropriation  available  for  the  support  of  the  prisoners 
durinff  their  confinement  in  the  jail  at  Fort  Smith. 

"  There  is  no  specific  appropriation  for  the  maintenance  of 
the  United  States  jail  at  Fort  Smith,  the  general  appropri- 
ation '  Support  of  prisoners.  United  States  courts,^  being 
used  for  the  purpose.  It  is  proposed  to  pay  for  the  support 
of  the  prisoners  from  this  appropriation,  but  in  this  con- 
nection permit  me  to  invite  attention  to  the  appropriations 
*  Support  of  convicts,  District  of  Columbia,'  and  *  Support 
of  prisoners.  District  of  Columbia,'  and  to  the  fact  that  by 
law  the  District  of  Columbia  should  be  charged  with  one- 
half  of  the  cost  of  the  support  of  its  prisoners. 

"As  the  proposed  transfer  is  desii^ed  to  relieve  the  ex- 
tremely overcrowded,  and  consequently  unhealthful,  condi- 
tion now  prevailing  in  the  District  jail,  and  as  the  need  for 
relief  in  that  direction  is  a  very  urgent  one,  it  would  be 
very  gratifying  to  me  to  have  the  questions  presented  herein 
given  special  consideration." 

I  assume  it  deals  exclusively  with  persons  who  have  here- 
tofore been  sentenced  to  serve  jail  sentence  in  the  jail  of  the 
District  of  Columbia  under  the  provisions  of  section  934  of 
the  District  of  Columbia  Code,  which  section  reads: 

"  WTien  any  person  shall  be  sentenced  to  imprisonment  for 
a  term  not  exceeding  six  months,  the  court  may  direct  that 
such  imprisonment  shall  be  either  in  the  workhouse  or  in 
the  jail.  When  any  person  is  sentenced  for  a  terra  longer 
than  six  months  and  not  longer  than  one  year,  such  impris- 
onment shall  be  in  the  jail,  and  where  the  sentence  is  im- 
prisonment for  more  than  one  year  it  shall  be  in  the  peni- 
tentiary. Cumulative  sentences  aggregating  more  than  one 
year  shall  be  deemed  one  sentence  for  the  purposes  of  the 
foregoing  provision.  When  the  punishment  or  an  offense 
may  be  imprisonment  for  more  than  one  year,  the  prosecution 
shall  be  in  the  supreme  court  of  the  District.  When  the 
maximum  punishment  is  a  -fine  only^  or  imprisonment  for 
one  year  or  less,  the  prosecution  may  be  in  the  police  court." 
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The  closing  sentence  of  section  5546,  Revised  Statutes, 
is  a  proviso,  and  reads : 

"And  the  place  of  imprisonment  may  be  changed  in  any 
case  when,  m  the  opinion  of  the  Attorney-General^  it  is 
necessary  for  the  preservation  of  the  health  of  the  prisoner, 
or  when,  in  his  opinion,  the  place  of  confinement  is  not  suffi- 
cient to  secure  tne  custody  of  the  prisoner,  or  because  of 
cruel  and  improper  treatment :  Provided^  however^  That  no 
change  shall  be  made  in  the  case  of  any  prisoner  on  the 
ground  of  the  unhealthiness  of  the  prisoner,  or  because  of  his 
treatment,  after  his  conviction  and  during  hin  term  of  im- 
prisonment, unless  such  change  shall  be  applied  for  by  such 
prisoner  or  some  one  in  his  behalf." 

1  also  assume  that  you  contemplate  in  the  removal  of  the 
prisoners  referred  to  in  your  letter  from  the  District  jail  to 
the  jail  at  Fort  Smith  to  do  so  in  compliance  with  the  condi- 
tions and  limitations  of  the  proviso,  iiupra^  notwithstanding 
the  fact  that  you  do  not  refer  to  this  proviso  in  j^our  letter. 
A  removal  of  a  prisoner  not  in  compliance  therewith  would 
be  an  illegal  act,  and  no  appropriation  could  legally  be  used 
in  the  furtherance  of  an  illegal  act. 

I  am  of  opinion,  without  unnecessarily  extending  this 
opinion,  that  the  appropriation  '^  Support  of  prisoners,  Dis- 
trict of  Columbia,  act  of  May  26,  1908  ""(35  Stat,  301), 
which  reads : 

"  Support  of  prisoners :  For  expenses  for  maintenance  of 
the  jail  of  the  District  of  Columbia,  including  pay  of  guards 
and  all  other  necessary  personal  services,  and  tor  support  of 
prisoners  therein,  to  be  expended  under  the  direction  of  the 
Attorney-CJeneral,  fifty  thousand  dollars    *     *     *," 

is  applicable  to  pay  the  expenses  of  transporting,  subsistence 
en  route,  hire  and  transportation  of  guards  incident  to  said 
transfer,  and  to  support  said  transferred  prisoners  during 
their  confinement  in  the  jail  at  Fort  Smith. 

If  the  jail  in  the  District  of  Columbia  is  so  overcrowded 
as  to  endanger  the  health  of  the  prisoners  therein,  or  insuffi- 
cient to  secure  their  safe  custody,  you  are,  under  the  limita- 
tions of  the  proviso  aforesaid,  authorized  to  change  them  to 
some  other  jail.  While  the  appropriation  in  question  is  made 
for  the  support  of  the  prisoners  in  this  particular  jail  (the 
jail  in  the  District  of  Columbia),  yet  it  could  not  be  ques- 
tioned, if  this  particular  building  was  to  be  destroyed  by 
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fire  or  otheni'ise,  that  any  and  all  expenses  incident  to  the 
removal  of  the  prisoners  to  some  other  jail  or  other  safe 
place  of  confinement  and  their  support  therein  would  prop- 
erly be  payable  from  this  appropriation.  I  see  no  difference 
in  principle  where  they  ai^e  removed  from  said  jail  under 
your  orders  in  pursuance  of  law  and  for  the  reason  of  the 
insufficiency  or  insecurity  of  said  jail. 

There  is  another  appropriation,  *'  Support  of  convicts,  Dis- 
trict of  Columbia,  act  of  May  26,  1908"  (35  Stat.,  301), 
which  reads: 

"Support  of  convicts:  For  support,  maintenance,  and 
transportation  of  convicts  transferred  from  the  District  of 
Columbia,  to  be  expended  under  the  direction  of  the  Attor- 
ney-General, forty-five  thousand  dollars  >  *     *     *," 

which,  on  first  blush,  might  appear  to  be  available  for  both 
the  transportation  and  support  of  these  prisoners  which  you 
contemplate  removing  to  the  jail  at  Fort  Smith,  but  from  the 
history  of  said  appropriation  and  its  use  for  many  years,  it 
is  reasonably  certain  that  it  was  intended  by  Congress  to  be 
used  for  the  transportation  and  support  of  those  prisonei*s 
only  who  have  received  penitentiary  sentences  and  are  to  be 
confined  in  penitentiaries;  they  have  no  penitentiary  in  the 
District  of  Columbia. 

A  person  receiving  a  jail  sentence,  which  sentence  was 
imposed  under  the  law,  can  not  be  legally  confined  in  a  peni- 
tentiary. A  jail  sentence  is  not  infamous  in  the  eye  of  the 
law,  but  a  sentence  to  the  penitentiary  is.  A  person  can  only 
be  sentenced  to  the  penitentiary  and  legally  confined  therein 
who  has  committed  and  been  convicted  of  an  infamous 
offense. 

Under  the  law  the  District  of  Columbia  is  charged  with 
the  half  of  the  expenses  of  the  support  and  transportation 
of  her  prisoners,  and  Congress  for  a  great  number  of  years 
specifically  appropriated  therefor.  It  necessarily  follows  that 
the  appropriation  for  the  support  and  transportation  of 
general  federal  prisoners  can  not  be  used  to  pay  bills  for 
transporting  or  maintaining  District  of  Columbia  prisoners. 
For  the  reasons  above  stated,  I  am  of  opinion  that  the  ap- 
propriation above  indicated  is  legally  chargeable  with  the 
removal  of  the  prisoners  mentioned  and  their  support  after 
removal. 
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ENLISTMENT  IN  THE  PORTO  RICO  PROVISIONAL 
REGIMENT  OF  INFANTRY. 

• 

The  honorable  discharge  of  a  private  of  the  Porto  Rico  Provisional 
Regiment  of  Infantry  at  the  expiration  of  his  enlistment  therein 
for  two  years  in  pursuance  of  the  act  of  April  23,  1904,  is  not 
an  honorable  discharge  "  at  the  termination  of  an  enlistment 
period  '*  within  the  meaning  of  the  act  of  May  11,  1908,  and  upon 
reenlisting  for  three  years  within  three  months  from  the  date  of 
his  discharge  he  is  to  be  regarded  as  serving  in  his  first  enlist- 
ment period. 

(Agsistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
October  G,  1908.) 

By  your  reference  of  the  2d  instant,  with  request  for 
decision  of  the  question  therein  presented,  I  have  received  a 
communication  from  the  Paymaster-General  of  the  Army, 
as  follows: 

^'  I  have  the  honor  to  request  that  the  following  be  sub- 
mitted to  the  Comptroller  of  the  Treasury  for  his  decision: 
"  The  act  of  April  23,  1904  (33  Stat.,  2G6),  under  the  head 
of  '  Porto  Rico  Provisional  Regiment  of  Infantry,'  provided 
that— 

" '  Men  hereafter  enlisted  in  the  regiment  shall  be  citizens 
of  Porto  Rico  and  shall  be  enlisted  for  a  term  of  two  years; 
and  except  in  the  case  of  noncommissioned  officers  shall  not 
be  reenlisted  in  time  of  peace.' 

'^The  act  of  May  11,  1908  (35  Stat.,  114),  provides  that— 
" '  Men  hereafter  enlisted  in  the  Porto  Rico  Provisional 
Regiment  of  Infantry  shall  be  enlisted  for  a  period  of  three 
years  and  maj''  be  reenlisted,  such  enlistments  and  reenlist- 
ments  to  be  subject  to  the  regulations  governing  the  Army 
•f  larfire. 

"  The  act  of  May  27,  1908  (35  Stat.,  392),  provides  that— 
" '  On  and  after  the  thirtieth  day  of  June,  nineteen  hun- 
dred  and  eight,  the  Porto  Rico  Provisional  Regiment  of 
Infantry  shall  be  designated  the  Porto  Rico  Regiment  of 
Infantry  of  the  United  States  Army.' 
"  The  act  of  May  11,  1908  (35  Stat.,  109),  provides  that— 
"  *  Hereafter  any  soldier  honorably  discharged  at  the  ter- 
mination of  an  enlistment  period  who  reenlists  within  three 
months  shall  be  entitled  to  continuous  service  pay     *     *     *.* 
"  The  act  also  provides  (35  Stat.,  110)  that— 
"  *  Hereafter  any  private  soldier,  musician,  or  trumpeter 
honorably  discharged  at  the  termination  of  his  first  enlist- 
ment who  reenlists  within  three  months  of  the  date  of  said 
discharge  shall,  upon  such  reenlistment,  receive  an  amount 
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equal  to  three  months'  pay  at  the  rate  he  was  receiving  «t  the 
time  of  his  discharge.' 

"  Regarding  the  latter  provision,  the  Comptroller  held,  on 
June  2,  1908  (14  Comp.  Dec.,  84J) : 

" '  I  do  not  think  that  privates  and  musicians  of  said  pro- 
visional regiment  who  w^ere  enlisted  for  a  period  of  two 
years  pursuant  to  said  act  of  April  23,  1904,  and  who  by  said 
act  could  not  be  reenlisted  in  time  of  peace,  and  who  are  dis- 
charged at  the  expiration  of  said  two  years  pursuant  to  said 
4ict,  and  who  enlist  for  a  term  of  three  years  under  the  act 
of  May  11,  1908,  within  three  months  of  the  date  of  such 
discharge  are  entitled  on  such  enlistment  to  receive  an 
amount  equal  to  three  months'  pay  as  provided  m  said  act  of 
May  11,  1908.  In  other  words,  such  an  enlistment  is  not  a 
reenlistment  under  the  act  of  May  11, 1908.' 

"  In  view  of  the  above,  decision  is  requested  as  to  whether 
Ti  private  honorably  discharged  at  the  expiration  of  his  two- 
year  enlistment  in  the  Porto  Rico  Provisional  Regiment  of 
Infantry  and  reenlisted  within  three  months  for  an  enlist- 
ment of  three  years  is  to  be  held  as  serving  in  his  first  or  sec- 
ond enlistment  period  during  the  latter  enlistment." 

I  am  of  opinion  that  an  honorable  discharge  at  the  expira- 
tion of  a  two-year  enlistment  in  the  Porto  Rico  Provisional 
Regiment  of  Infantry  is  not  an  honorable  discharge  "  at  the 
termination  of  an  enlistment  period  "  within  the  meaning  of 
the  act  of  May  11,  1908,  last  above  quoted,  and  that  a  private 
of  the  Porto  Rico  Provisional  Regiment  of  Infantry  so  dis- 
charged and  reenlisting  within  three  months  from  the  date 
thereof  for  three  years  is  to  be  regarded  as  serving  in  his 
first  enlistment  period  during  the  latter  enlistment. 


COMMUTATION  OF  QUARTERS  OF  OFFICERS  OF 
THE  ARMY. 

Payment  of  commutation  of  quarters  to  an  officer  of  the  Army  is 
dependent  upon  his  being  on  duly  without  troops  at  a  station 
where  there  are  no  public  quarters,  or  where  the  public  quarters 
are  inadequate;  and  during  the  time  an  officer  was  held  by  the 
civil  authorities  of  the  Philippine  Islands  awaiting  trial  for  a 
crime  charged  against  him,  prior  to  his  dismissal  from  the  mili- 
tary service,  he  was  not  on  duty  within  the  meaning  of  the  law 
and  regulations  governing  the  payment  of  commutation  of  quar- 
ters, and  is  not  entitled  to  commutation  of  quarters  covering  said 
period,  notwithstanding  that  a  sentence  of  conviction  in  the  case 
by  the  civil  courts  of  the  Philippine  Islands  was  set  aside  by  the 
T'niteii  States  Supreme  Court. 
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(Decisum  by  Acting  Comptroller  Mitchell^  October  7, 1908.) 

Frank  deL.  Carrington  appealed  October  2,  1908,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  9829,  dated  December  17,  1907. 

He  claimed  commutation  of  quarters  from  March  1,  1905, 
to  July  15,  1905,  as  late  captain  and  major.  First  United 
States  Infantry,  amounting  to  $216. 

The  Auditor  disallowed  the  claim  because — 

"As  the  oflScer  was  not  on  duty  at  a  station  without  troops 
he  is  not  entitled  to  commutation  of  quarters  for  the  period 
claimed.'' 

The  claimant  was  dismissed  the  military  service  by  sentence 
of  a  general  court-martial  July  15,  1905.  (See  General 
Orders,  No.  121,  War  Department,  1905.) 

The  Adjutant-General  ef  the  Army  reported  December 
13, 1907,  that  claimant  was  in  the  hands  of  the  civil  authori- 
ties in  Manila,  P.  L,  waiting  trial,  from  March  1  to  July  15, 
1905.  It  appears  that  the  claimant  was  convicted  in  the 
civil  courts  of  the  Philippine  Islands  of  the  crime  of  falsifi- 
cation of  a  public  document  by  a  public  official.  On  appeal 
to  the  United  States  Supreme  Court  the  judgment  of  the 
Philippine  courts  was  reversed  by  decision  rendered  January 
6,  1908  (see  208  U.  S.,  1),  upon  the  ground  that  Major  Car- 
rington was  not  a  civil  officer  of  the  Philippine  government 
and  subject  to  trial  by  that  government  for  the  offense  with 
which  he  was  charged. 

The  claimant  contends  that  the  sentence  of  his  conviction 
by  the  civil  authorities  of  the  Philippine  Islands  having  been 
set  aside  by  the  decision  of  the  United  States  Supreme  Court, 
his  right  to  receive  full  pay  and  allowances  for  his  service 
was  restored. 

Such  is  undoubtedly  the  case  as  to  pay  and  possibly  as  to 
some  allowances,  but  not  to  commutation  of  quarters,  pay- 
ment of  which  under  the  law  and  regulations  is  dependent 
upon  an  officer  being  on  duty  without  troops  at  a  station 
where  there  are  no  public  quarters  or  where  the  public  quar- 
ters are  inadequate.  (See  act  June  18,  1878,  20  Stat.,  151; 
appropriation  act  April  23,  1904,  33  Stat.,  265;  paragraph 
1327,  Army  Regulations,  1904.) 

Notwithstanding  the  reversal  of  the  judgment  of  the  civil 
courts  of  the  Philippine  Islands  by  the  United  States  Su- 
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preme  Court,  the  fact  remains  that  during  the  period  for 
which  claim  for  commutation  of  quarters  is  made,  the  claim- 
ant was  being  held  in  the  hands  of  civil  authorities  and 
during  the  time  so  held  he  was  not  on  duty  within  the  mean- 
ing of  the  law  and  regulations  governing  the  payment  of 
commutation  of  quarters. 

I  am  of  opinion  that  claimant  is  not  entitled  to  commuta- 
tion of  quarters  as  claimed  by  him,  and  that  his  claim  must 
be  disallowed.    The  action  of  the  Auditor  is  affirmed. 


HORSE  EQUIPMENTS  FOR  OFFICERS  OF  THE  MA- 
RINE CORPS  REQUIRED  TO  BE  MOUNTED. 

The  provision  of  the  act  of  May  11,  1908,  for  furnishing  horse  equip- 
ments to  officers  of  the  Army  below  the  gi*ade  of  major  required 
to  be  mounted  is  applicable  to  otflcers  of  like  grade  in  the  Marine 
Ck)rps  whose  duties  require  them  to  be  mounted,  and  officers  of  the 
Marine  Corps  below  the  grade  of  major  required  to  be  mountcni 
who  do  not  provide  their  own  mounts  are  entitled  to  have  issued 
to  them  articles  of  horse  equipment  under  the  same  conditions  as 
are  prescribed  for  their  Issue  to  Army  officers. 

{Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Navy^ 
October  8,  1908,) 

I  have  received,  by  your  reference  of  the  1st  instant,  a  com- 
munication from  the  Quartermaster,  United  States  Marine 
Corps,  dated  September  21,  1908,  presenting  a  question  for 
decision,  as  follows : 

"  In  consequence  of  the  following  provision  in  the  act 
making  appropriation  for  the  support  of  the  Army,  etc.,  ap- 
proved May  11,  1908: 

" '  That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  ecjuipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted  *  *  *, 
the  War  Department,  in  General  Orders,  No.  125,  dated 
August  8,  1908,  has  prescribed  the  following  articles  as  con- 
stituting a  set  of  horse  equipments  for  issue  without  charge 
to  an  officer  of  the  Army  below  the  grade  of  major  required 
to  be  mounted: 

"  1  curb  bridle,  officer's. 

"  1  halter. 

"  1  saddle,  officer's  (McClellan  or  AVhitman). 

"  1  watering  bridle. 
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'*  1  currycomb. 

"  1  horse  brush. 

"  1  link. 

"  1  lariat. 

*'  1  lariat  strap. 

**  1  nosebag. 

"  1  picket  pin. 

^^  1  saddlebags. 

'*  1  saddle  blanket 

"  1  surcingle. 

"  1  pair  spurs,  officer's,  complete. 

"  1  saddlecloth,  dress  (with  insignia). 

"  1  saddle  cloth,  service  (with  insignia). 

"  These  articles  remain  in  the  possession  of  the  officer 
during  the  period  of  his  mounted  service,  after  which  they 
are  returned  to  the  Government. 

"  2.  In  view  of  section  1612,  Revised  Statutes,  which  pro- 
vides that — 

'* '  The  officers  of  the  Marine  Corps  shall  be  entitled  to 
receive  the  same  pay  and  allowances  *  *  *  as  are  or 
may  be  provided  by  or  in  pursuance  of  law  for  officers 
*  *  *  of  like  grades  in  the  infantry  of  the  Armv,' 
I  have  the  honor  to  request  that  a  decision  be  rendered  as 
to  whether  the  Quartermaster's  Department  of  the  Marine 
Corps  may  issue  to  officers  of  the  Marine  Corps  below  the 
grade  of  major,  when  they  are  required  to  be  mounted,  the 
above-named  horse  equipments  under  the  same  terms  pre- 
scribed for  officers  of  the  Army." 

The  provision  from  the  act  of  May  11, 1908  (35  Stat.,  108), 
quoted  in  part,  supra^  is  as  follows : 

"  That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any 
officer  below  the  grade  of  major  required  to  be  mounted 
provides  himself  with  suitable  mounts  at  his  own  expense, 
he  shall  receive  an  addition  to  his  pay  of  one  hundred  and 
fifty  dollars  per  annum  if  he  provides  one  mount,  and  two 
hundred  dollars  per  annum  if  he  provides  two  mounts." 

Army  General  Orders,  No.  1^5,  of  August  8,  1908,  after 
enumerating  the  articles  of  horse  equipment  for  issue,  con- 
tinues : 

"  The  articles  of  the  set  will  be  issued,  accounted  for,  and 
turned  in  as  required  by  Army  Regulations." 

Section  1612  of  the  Revised  Statutes  provides : 

"  The  officers  of  the  Marine  Corps  shall  be  entitled  to 
receive  the  same  pay  and  allowances    *     *     *    as  are  or 
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may  be  provided  by  or  in  pursuance  of  law  for  the  officers 
*     *     *    of  like  grades  in  the  infantry  of  the  Army." 

I  am  of  opinion  that  by  authority  of  this  statute  the  pro- 
vision in  the  act  of  May  11, 1908  (35  Stat.,  108),  for  furnish- 
ing horse  equipments  to  officers  of  the  Army  below  the  grade 
of  major'  required  to  be  mounted  has  application  also  to 
officers  of  like  grade  in  the  Marine  Corps  whose  duties  re- 
quire them  to  be  mounted.  Therefore  officers  of  the  Marine 
Corps  below  the  grade  of  major  required  to  be  mounted  who 
do  not  provide  their  own  mounts  are  entitled  to  have  issued 
to  them  such  of  the  above  articles  of  horse  equipment  as 
may  be  necessary  for  their  use  and  under  the  same  condi- 
tions as  are  prescribed  for  their  issue  to  Army  officers,  in- 
cluding accountability  for  them  after  issue  and  their  return 
upon  the  completion  of  the  mounted  duty. 


HACK  HIRE  AS  PART  OF  THE  TRAVELING  EX- 
PENSES OF  AN  OFFICE  DEPUTY  MARSHAL. 

The  expense  of  back  htre  necessarily  incurred  by  an  office  deputy 
marshal  while  absent  from  his  place  of  re^lar  employment  on 
official  business  in  connection  with  the  transportation  of  federal 
prisoners  is  an  actual  traveling  expense  contemplated  by  the 
act  of  May  28,  1896,  and  when  reasonable  In  amount  and  ap- 
proved by  the  Attorney-General  may  be  paid  from  the  appropria- 
tion ''  Salaries,  fees,  and  expenses  of  marshals.  United  States 
Courts." 

{Decision  by  Acting  Comptroller  Mitchell^  October  8^  1908.) 

Eugene  Nolte,  United  States  marshal,  western  district  of 
Texas,  appealed  August  24,  1908,  from  the  settlement  by  the 
Auditor  for  the  State  and  other  Departments  of  his  account 
under  "Salaries,  fees,  and  expenses  of  marshals,  United 
States  courts,"  for  the  quarter  ended  December  31,  1907,  in 
which  the  Auditor,  per  judicial  certificate  No.  732,  dated 
August  6,  1908,  disallowed  the  sum  of  $1.50  for  hack  hire  at 
Kansas  City,  Mo. 

The  charge  for  hack  hire  appeared  in  the  voucher  of 
Chief  Office  Deputy  J.  D.  Dodson,  who  makes  affidavit  that 
the  expense  was  actually  and  necessarily  incurred  by  himself 
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and  guard  on  December  2  and  3,  1907,  while  transporting  a 
federal  prisoner,  John  Bullock,  from  Waco,  Tex.;  to  the 
United  States  penitentiary  at  Fort  Leavenworth,  Kans. 

The  Auditor  disallowed  the  above  item  on  the  ground  that 
the  expense  for  hack  hire  between  depot  and  hotel  was  not 
necessary. 

The  marshal  now  explains  that  the  hotel  at  which  the  dep- 
uty and  guard  stopped  while  at  Kansas  City  was,  in  his  judg- 
ment, at  least  1  mile  from  the  depot,  and  not  on  any  street- 
car line. 

Section  10  of  the  act  of  May  28,  1896  (29  Stat.,  182),  pro- 
vides as  follows: 

"  When  any  of  such  office  deputies  is  engaged  in  the  service 
or  attempted  service  of  any  writ,  process,  subpoena,  or  other 
order  of  the  court,  or  when  necessarily  absent  from  the  place 
of  his  re^lar  employment,  on  official  business,  he  shall  be 
allowed  his  actual  traveling  expenses  only,  and  his  necessary 
and  actual  expenses  for  lodging  and  suosistence,  not  to  ex- 
ceed two  dollars  per  day,  and  the  necessary  actual  expenses 
in  transporting  prisoners,  including  necessary  guard  hire; 
and  he  shall  make  and  render  accounts  thereof  as  hereinafter 
provided." 

The  question  to  be  determined  in  this  case  is  whether  or 
not  the  expense  of  hack  hire  incurred  by  an  office  deputy  mar- 
shal while  absent  from  his  place  of  regular  employment  on 
official  business  in  connection  with  the  transportation  of  fed- 
eral prisoners  is  an  actual  traveling  expense  contemplated 
by  the  act  of  May  28, 1896,  supra. 

^  In  my  decision  of  October  14,  1902  (9  Comp.  Dec,  156),  I 
said: 

"  There  is  no  rule  of  law  b}"  which  it  can  be  determined 
what  particular  classes  of  personal  expenses  may  be  allowed 
as  traveling  expenses.  It  is  therefore  a  proper  subject  for 
regulation  by  the  head  of  the  department.^' 

It  is  noticed  that  the  Attorney-General  in  prescribing  reg- 
ulations relating  particularly  to  marshals  and  office  deputies 
has  not  directly  enumerated  or  specified  the  classes  of  per- 
sonal expenses  that  may  be  considered  as  traveling  expenses, 
nor  has  he  prohibited  the  use  of  hacks  by  such  officials  when 
they  are  traveling  on  official  business.  The  account,  however, 
in  which  the  present  charge  for  hack  hire  appears,  was  given 
an  administrative  examination  in  the  Department  of  Justice 
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and  allowed,  and  the  account  as  allowed  bears  the  approval 
of  the  Acting  Attorney-General. 

The  practice  of  the  accounting  officers  in  such  cases  has 
been  to  allow  charges  for  hack  hire  when  actually  and  nec- 
essarily incurred.  No  question  has  been  raised  as  to  the  fact 
that  the  expense  for  hack  hire  in  this  case  was  actually  in- 
curred, and  I  have  no  doubt  that  such  an  expense  can  prop- 
erly be  considered  as  a  traveling  expense.  I  am  also  of  the 
opinion  that  such  an  expense  to  be  properly  chargeable  to  the 
United  States  should  be  necessarily  incurred,  and  that  the 
amount  charged  should  be  reasonable. 

From  the  facts  as  presented  it  appears  that  the  charge  for 
hack  hire  in  this  case  was  not  unreasonable  nor  exorbitant, 
and  that  said  expense  was  necessarily  incurred  by  the  chief 
office  deputy  in  the  exercise  of  a  proper  discretion  while  trav- 
eling upon  official  business.  Therefore,  the  action  of  the 
Auditor  in  disallowing  the  item  in  question  is  reversed. 


LONGEVITY  PAY  OF  OFFICERS  OF  THE  ARMY 
FOR  SERVICE  AS  VOLUNTEERS  AND  AS  EN- 
LISTED  MEN  OF  THE  REGULAR  ARMY. 

In  computing  longevity  pay  of  officers  of  the  Army  under  section  15 
of  tlie  act  of  July  5,  lcS38,  service  as  a  commissioned  officer,  noa- 
commlssioned  officer,  and  private  of  volunteers  brought  into  serv- 
ice under  the  act  of  July  22,  1861,  and  as  an  enlisted  man  of  the 
Regular  Army  is  not  service  '*  in  the  Army  of  the  United  States  " 
within  the  meaning  of  the  said  act  of  July  5,  1838. 

{Decision  hy  Acting  Comptroller  Mitchell^  October  10^  190S.) 

The  Auditor  for  the  War  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision  dated 
July  14,  1908,  making  an  original  construction  of  statutes  as 
follows : 

"  Section  15  of  the  act  of  July  5,  1838  (5  Stat.,  256),  pro- 
vides: 

"' '  Every  commissioned  officer  of  the  line  or  staff  exclusive 
of  general  officers  shall  be  entitled  to  receive  one  additional 
ration  per  diem  for  every  five  years  he  may  have  served  or 
shall 'serve  in  the  Army  of  the  United  States.' 
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"  Section  1262  of  the  Revised  Statutes  increased  this  allow- 
ance to  '  ten  per  centum  of  their  current  yearly  pay  for  each 
term  of  five  years  of  service.' 

''  The  act  of  February  24, 1881  (21  Stat.,  346),  provides: 

'* 'Additional  pay  to  officers  for  length  of  service,  to  be 
paid  with  their  current  monthly  pay,  and  the  actual  time  of 
service  in  the  Army  or  Nav}',  or  b!oth,  shall  be  allowed  all 
officers  in  computing  their  pa\-.' 

"  The  words  '  actual  time  of  service  in  the  Army,'  used 
in  the  act  of  February  24,  1881,  and  the  w^ords  '  for  every 
five  years  he  may  have  served  in  the  Army,'  in  the  act  of 
July  5,  1838,  mean  the  same  thing.  See  decision  of  the 
Supreme  Court  in  the  case  of  Watson  (180  U.  S.,  80). 

'^  Section  5  of  the  act  of  July  22,  1861  (12  Stat,  268), 
amon^  other  things,  provides : 

'*  *  That  the  officers,  noncommissioned  officers,  and  privates, 
organized  as  above  set  forth,  shall,  in  all  resf)ects,  be  placed 
on  the  footing,  as  to  pay  and  allowances,  of  similar  corps  of 
the  Regular  Armv.' 

^•The  act  of  March  2,  1867  (14  Stat.,  434),  entitled  'An 
act  declaring  and  fixing  the  rights  of  volunteers  as  a  part 
of  the  Army,'  provides : 

" '  That  in  computing  the  length  of  service  of  any  officer 
of  the  Army,  in  order  to  determine  what  allowance  and  pay- 
ment of  additional  or  longevity  rations  he  is  entitled  to,  and 
also  in  fixing  the  relative  rank  to  be  given  to  an  officer  as 
between  himself  and  others  having  the  same  grade  and  date 
of  appointment  and  commission,  there  shall  be  taken  into 
account  and  credited  to  such  officer  w^hatever  time  he  may 
have  actually  served,  whether  continuously  or  at  different 
periods,  as  a  commissioned  officer  of  the  United  States,  either 
in  the  Regular  Army,  or,  since  the  nineteenth  day  of  April, 
eighteen  hundred  and  sixty-one,  in  the  volunteer  service, 
either  under  appointment  or  commission  from  the  governor  of 
a  State,  or  from  the  President  of  the  United  States.     *     *     * 

'*'  Sec.  ^.  And  be  it  further  euacted^  That  in  all  matters 
relating  to  pay?  allowances,  rank,  duties,  privileges,  and 
rights  of  officers  and  soldiers  of  the  Army  of  the  United 
States,  the  same  rules  and  regulations  shall  apply  without 
distinction  for  such  time  as  they  may  be  or  have  been  in  the 
service,  alike  to  those  who  belong  permanently  to  that  service 
and  to  those  who,  as  volunteers,  may  be  or  have  been  com- 
missioned or  mustered  into  the  military  service  under  the 
laws  of  the  United  States  for  a  limited  period.  But  nothing 
in  this  act  shall  be  construed  as  affecting  or  in  any  way 
relating  to  the  militia  of  the  several  States  when  called  into 
the  service  of  the  United  States.' 
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'•  In  view  of  the  foregoing,  I  am  of  the  opinion,  and  so 
decide,  that  service  as  an  enhsted  man  of  the  Regular  Army 
and  the  service  of  commissioned  officers,  noncommissioned 
officers,  and  privates  of  vohmteers  brought  into  service  under 
the  act  of  July  22,  1801,  is  service  in  the  Army  within  the 
meaning  of  the  act  of  July  5,  1838,  supra^  and  that  such 
service  should  be  reckoned  in  computing  longevity  pay  under 
the  provisions  of  said  act." 

Section  15  of  the  act  of  July  5, 1838  (5  Stat.,  258),  entitled 
"An  act  to  increase  tlie  present  military  establishment  of  the 
United  States,  and  for  other  purposes,"  provides : 

*'  That  every  commissioned  officer  of  the  line  or  staff  ex- 
clusive of  general  officers  shall  be  entitled  to  receive  one 
additional  ration  per  diem  for  every  five  years  he  may  have 
served  or  shall  serve  in  the  Army  of  the  iJnited  States." 

Section  4  of  the  act  of  May  13, 1846  (9  Stat.,  10),  provides: 

"  That  said  volunteers  shall,  when  called  into  actual  serv- 
ice, and  while  remaining  therein,  be  subject  to  the  rules  and 
articles  of  war,  and  shall  be,  in  all  respects  except  as  to 
clothing  and  pay,  placed  on  the  same  footing  ^with  similar 
corps  ot  the  United  States  Army ;     *     *     *." 

Section  9  of  said  act  provides : 

"  That  whenever  the  militia  or  volunteers  are  called  and 
received  into  the  service  of  the  United  States,  under  the  pro- 
visions of  this  act,  they  shall  have  the  organization  of  the 
Army  of  the  United  States,  and  shall  have  the  same  pay  and 
allowances;     *     *     *." 

Section  5  of  the  act  of  July  22,  1861  (12  Stat,  268),  pro- 
vides : 

"  That  the  officers,  noncommissioned  officers,  and  privates, 
organized  as  above  set  forth,  shall,  in  all  respects,  be  placed 
on  the  footing,  as  to  pay  and  allowances,  of  similar  corps  of 
the  Regular  Armj' ;     *     *     *." 

Section  9  of  the  act  of  March  2,  1867  (14  Stat.,  423),  pro- 
vides : 

"  That  section  fifteen  of  the  *Act  to  increase  the  present 
military  establishment  of  the  United  States,  and  for  other 
purposes,'  approved  July  fifth,  eighteen  hundred  and  thirty- 
eight,  be  amended  so  that  general  officers  shall  not  hereafter 
be  excluded  from  receiving  the  additional  ration  for  every 
five  years'  service;  and  it  is  hereby  further  provided  that 
officers  on  the  retired  list  of  the  Armv  shall  have  the  same 
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alloTcance  of  additional  rations  for  every  five  years'  service 
as  officers  in  active  service." 

Sections  1  and  2  of  the  act  of  March  2, 1867  (14  Stat.,  434), 
provide : 

''  Section  1.  That  in  computing  the  length  of  service  of 
any  officer  of  the  Army,  in  order  to  determine  what  allowance 
and  pavment  of  additional  or  longevity  rations  he  is  entitled 
to,  ancl  also  in  fixing  the  relative  rank  to  be  given  to  an 
officer  as  between  himself  and  others  having  the  same  grade 
and  date  of  appointment  and  commission,  there  shall  be 
taken  into  account  and  credited  to  such  officer  whatever  time 
he  may  have  actually  served,  whether  continuously  or  at  dif- 
ferent periods,  as  a  commissioned  officer  of  the  United  States, 
either  m  the  Regular  Army,  or,  since  the  nineteenth  day  of 
April,  eighteen  hundred  and  sixtj^-one,  in  the  volunteer  serv- 
ice, either  under  appointment  or  commission  from  the  gov- 
ernor of  a  State,  or  from  the  President  of  the  United  States ; 
and  the  provision  herein  contained  as  to  relative  rank  shall 
apply  to  all  appointments  that  have  already  been  made  under 
the  'Act  to  fix  the  military  peace  establishment  of  the  United 
States,'  approved  July  twenty-eight,  eighteen  hundred  and 
sixty-six. 

"Sec.  2.  That  in  all  matters  relating  to  pay,  allowances, 
rank,  duties,  privileges,  and  rights  of  officers  and  soldiers 
of  the  Army  of  the  United  States,  the  same  rules  and  regula- 
tions shall  apply  without  distinction  for  such  time  as  they 
may  be  or  have  been  in  the  service,  alike  to  those  who  belong 
permanently  to  that  service  and  to  those  who,  as  volunteers, 
may  be  or  have  been  commissioned  or  mustered  into  the  mili- 
tary service  under  the  laws  of  the  United  States  for  a  limited 
period.  But  nothing  in  this  act  shall  be  construed  as  affect- 
mg  or  in  any  way  relating  to  the  militia  of  the  several  States 
when  called  into  the  service  of  the  United  States." 

Section  7  of  the  act  of  June  18,  1878  (20  Stat.,  150),  pro- 
vides : 

"  That  on  and  after  the  passage  of  this  act,  all  officers  of 
the  Amiv  of  the  United  States  who  have  served  as  officers 
in  the  volunteer  forces  during  the  war  of  the  rebellion,  or  as 
enlisted  men  in  the  armies  of  the  United  States,  regular  or 
volunteer,  shall  be,  and  are  hereby,  credited  with  the  niU  time 
they  may  have  served  as  such  officers  and  as  such  enlisted 
men  in  computing  their  service  for  longevity  pay  and  retire- 
ment." 

The  act  of  February  24,  1881  (21  Stat.,  34G),  provides: 

''Additional  pay  to  officers  for  length  of  service,  to  be  paid 
with  their  current  monthly  paj',  jnuithe  actual  time  of  serv- 
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ice  in  the  Army  or  Navy,  or  both,  shall  be  allowed  all  officers 
in  computing  their  pay." 

The  United  States  Supreme  Court  in  the  case  of  Umted 
States  V.  TyUr  (105  U.  S.,  244)  affirmed  the  judgment  of 
the  Court  of  Claims  (16  Ct.  CL,  223),  in  which  the  question 
of  giving  Tyler  credit  for  his  enlisted  service  in  the  civil 
war  in  computing  his  longevity  pay  prior  to  June  18,  1878, 
was  directly  involved.  The  Court  of  Claims  in  computing 
longevity  pay  for  service  prior  to  June  18,  1878,  did  not 
count  his  service  as  an  enlisted  man ;  but  in  computing  lon- 
gevity pay  for  service  on  and  after  June  18,  1878,  the  court 
gave  him  the  full  benefit  of  all  prior  service  as  an  enlisted 
man.  In  other  words,  prior  to  the  passage  of  the  act  of  June 
18, 1878,  so  far  as  longevity  pay  was  concerned,  Tyler  was  on 
the  footing  of  a  person  who  had  never  served  as  an  enlisted 
man,  but  on  and  after  said  date  he  was  given  the  full  benefit 
of  all  prior  service  as  an  enlisted  man.  This  action  was 
equivalent  to  a  decision  by  the  courts  that  Tyler's  service  in 
the  Army,  other  than  that  as  a' commissioned  officer,  could 
not  be  counted  prior  to  June  18,  1878,  in  computing  his  lon- 
gevity pay. 

In  the  case  of  Thomas  W.  Sweeny,  the  Court  of  Claims  on 
June  18,  1894  (29  Ct.  CL,  568),\llowed  a  sum  paid  to 
Sweeny  for  longevity  ratiojis  based  upon  a  credit  for  services 
as  a  commissioned  officer  of  volunteers  during  the  Mexican 
War,  in  making  up  five  years  of  service  under  the  act  of 
July  5,  1838,  supra^  which  sum  had  been  charged  in  his  ac- 
count and  refunded  by  him  under  protest.  Sweeny  was  an 
officer  of  a  New  York  volunteer  regiment  from  December 
3,  1846,  to  March  17,  1848,  during  the  Mexican  War.  Im- 
mediately on  his  muster  out  of  the  volunteer  service,  he 
received  and  accepted  a  commission  as  second  lieutenant  in 
the  Regular  Army.  After  serving  in  the  Regular  Army  five 
years  he  became  entitled  to  the  extra  ration  provided  by  the 
act  of  July  5,  1838,  and  the  question  arose  whether  that  term 
of  five  years  began  to  run  from  the  day  he  was  first  mustered 
in  to  the  service  as  a  volunteer  or  from  the  day  he  received 
and  accepted  his  commission  as  a  lieutenant  in  the  Regular 
Army.  The  United  States  Supreme  Court,  in  decision  ren- 
dered March  25,  1805  (157  U.  S.,  281),  reversed  the  decision 
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of  the  Court  of  Claims  and  held,  quoting  from  the  syllabus, 
that: 

"  In  computing  the  time  of  service  which  entitles  an  officer 
in  the  Army  to  longevity  pay,  service  in  a  volunteer  regiment 
is  not  service  '  in  the  Army  of  the  United  States '  within  the 
meaning  of  the  fifteenth  section  of  the  act  of  July  5,  1838,  c. 
162,  5  Stat.,  256." 

The  Supreme  Court  said : 

"  That  the  act  of  1838  was  passed  with  special  reference  to 
the  Regular  Army  is  evident,  not  onljr  from  the  fact  that 
there  were  no  volunteers  at  that  time  in  the  service  of  the 
United  States,  but  from  the  title  of  the  act,  'To  increase 
the  present  militarv  establishment  of  the  United  States,  and 
for  other  purposes,'  and  from  its  numerous  provisions,  all  of 
which  bore  upon  its  manifest  purpose  to  increase  and  re- 
organize the  Regular  Army.  By  the  act  of  May  13,  1846, 
c.  16,  9  Stat.,  9,  a  state  of  war  was  recognized  to  exist  between 
the  United  States  and  Mexico,  and  for  the  purpose  of  prose- 
cuting such  war  to  a  successful  termination  the  President 
was  authorized  to  call  for  and  accept  the  services  of  any  num- 
ber of  volunteers,  not  exceeding  fifty  thousand,  to  serve 
twelve  months,  or  until  the  end  or  the  war ;  by  section  4  they 
were  declared  to  be  subject  to  the  rules  and  articles  of  war, 
and  in  all  respects,  except  as  to  clothing  and  pay,  placed  on 
the  same  footing  with  similar  corps  of  the  United  States 
Army;  and  in  section  9  there  w^as  a  further  provision  that 
they  should  have  the  organization  of  the  Army  of  the  United 
States  and  the  same  pay  and  allowances.  This  act  undoubt- 
edly entitled  the  claimant  to  the  same  pay  as  a  volunteer 
during  his  term  of  actual  service  that  he  would  have  received 
if  he  had  been  in  the  Regular  Army;  but  it  does  not  follow 
that,  after  his  service  was  concluded  and  he  was  mUvStered 
out,  such  past  service  was  intended  to  be  recognized  as  a 
service  in  the  Army  of  the  United  States.  The  act,  so  far 
from  amalgamating  the  volunteers  and  the  Regular  Army, 
distinguishes  the  two,  and  limits  their  identity  to  the  receipt 
of  the  same  pay  ana  allowance.  This  is  the  more  obvious 
from  the  very  next  act,  passed  upon  the  same  day,  which 
authorizes  an  increase  of  the  rank  and  file  of  '  the  Army  of 
the  United  States'  by  voluntary  enlistments.  The  first  act 
dealt  exclusively  witK  the  militia  and  volunteers ;  the  second 
with  the  Regular  Army." 

And  referring  specially  to  the  act  of  March  2,  1867  (14 
Stat,  434),  the  court  said: 

"  It  provides  in  substance  that,  in  estimating  the  length 

of  service  for  the  payment  of  longevity  rations,  he  shall  be 

864G4— vol : 
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credited  both  for  his  service  as  an  officer  of  the  Regular 
Army,  or,  since  the  nineteenth  day  of  April,  eighteen  hun- 
dred and  sixty-one,  as  an  officer  in  the  volunteer  service.  The 
object  of  the  act  was  evidently,  first,  to  extend  to  such  volun- 
teer officers  as  had  served  in  the  Army  since  the  breaking 
out  of  the  civil  war,  the  same  privilege  with  respect  to  lon- 
gevity rations  as  had,  by  the  act  of  1838,  been  already  secured 
to  officers  of  the  Regular  Army;  and  second,  to  limit  that 
privilege  to  those  who  had  served  since  that  date.  If  those 
who  served  before  that  date  had  been  treated  as  entitled  to 
longevity  pay,  the  act  was  wholly  unnecessary,  as  there  was 
no  question  that,  under  the  act  of  1838,  the  officers  of  the 
Regular  Army  were  so  entitled;  and  the  extension  of  the 
same  privilege  to  officers  of  the  Volunteer  Army  was  evi- 
dently a  new  provision,  and  to  be  restricted  to  those  who  had 
served  as  such  since  the  breaking  out  of  the  war.  It  is  a 
plain  case  for  the  application  of  the  maxim:  Expressio 
nnius  est  exchisio  altenus.  Had  it  been  shown  that,  prior 
to  the  passage  of  this  act,  the  practice  of  the  department  had 
been  to  estimate  the  length  of  an  officer's  service  as  a  volun- 
teer, in  making  up  the  five  years'  service  entitling  him  to 
longevity  pav,  the  act  might  have  been  construed  to  be  in 
affirmance  of  the  previous  law ;  but  so  far  as  the  record  of 
this  case  shows,  the  practice  appears  to  have  been  the  other 
way,  and  the  act  must  be  treated  as  establishing  a  new  rule 
for  such  officers  in  the  volunteer  service  after  April  19,  1861.'" 

The  acts  of  May  13,  1846,  and  July  22,  1861,  mpra^  are 
almost  identical  in  terms.  If  the  volunteers  brought  into 
the  service  under  the  act  of  1846,  were  not  serving  "  in  the 
Army  of  the  United  States  "  within  the  meaning  of  the  act 
of  July  5,  1838,  supra^  it  would  appear  to  me  that  the  volun- 
teers brought  into  the  service  under  the  act  of  1861,  were 
not  so  serving.  The  principle  of  the  decision  in  the  Sweeny 
case  would  seem  to  apply  alike  in  both  classes  of  volunteers, 
in  view  of  the  statement  of  the  Supreme  Court  in  that  case, 

"  that  the  act  of  1838  was  passed  with  special  reference  to 
the  Regular  Army  is  evident,  not  only  from  the  fact  that 
there  were  no  volunteers  at  that  time  in  the  service  of  the 
United  States,  but  from  the  title  of  the  act  ♦  ♦  ♦  and 
from  its  numerous  provisions  all  of  which  bore  upon  its 
manifest  purpose  to  increase  and  reorganize  the  Kegular 
Army." 

I  regard  the  questions  presented  by  the  Auditor  in  his 
submission  as  settled  by  the  above  decisions  of  the  courts, 
and,  therefore,  the  decision  of  the  Auditor  is  disapproved, 
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BEPAIRS  TO  SIDEWALK  ALONGSIDE  THE 
GROUNDS  OF  THE  BUTLER  BUILDING,  DIS- 
TRICT OF  COLUMBIA. 

The  sundry  civil  appropriation  act  of  May  27,  1908,  providing  "  for 
repairs  to  Treasury,  Butler,  and  Winder  buildings  and  the  grounds 
adjacent  thereto."  does  not  include  the  sidewalks  alongside  said 
grounds  which  are  within  the  control  of  the  District  of  Columbia, 
and  said  appropriation  is  not  applicable  to  the  payment,  in  whole 
or  in  part,  of  the  cost  of  repaving  the  sidewalk  alongside  the 
grounds  of  the  Butler  Building. 

An  administrative  officer  of  the  Government  in  the  District  of  Colum- 
bia may  not  contract  for  the  United  States  to  pay,  out  of  any 
general  appropriation  under  his  control  not  providing  specifically 
therefor,  the  cost,  in  whole  or  In  part,  of  sidewalks  alongside  the 
grounds  of  public  buildings,  as  an  incident  to  the  repairs  of  said 
grounds. 

{Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Treas- 
ury,  October  12, 1908.) 

I  have  received  your  letter  of  the  3d  instant,  as  follows : 

"  The  sundry  civil  act,  approved  May  27, 1908,  provides  an 
appropriation  of  $15,000  'for  repairs  to  Treasury,  Butler, 
and  Winder  buildings,  and  the  grounds  adjacent  thereto,' 
etc. 

*'  Owing  to  a  change  in  the  grade  of  the  street  and  curbing 
surrounding  the  Butler  Building,  a  new  cement  sidewalk  is 
necessary.  In  some  places,  the  curbing  is  now  10  inches 
above  the  present  pavement.  The  matter  was  brought  to  the 
attention  of  the  District  Commissioners,  with  a  view  to  hav- 
ing the  work  performed  bv,  and  at  the  expense  of,  the  Dis- 
trict, but  it  will  be  seen  from  the  Commissioner's  letter  of 
September  25,  1908,  inclosed,  that  the  District  funds  are  not 
sufficient  for  the  purpose.  To  make  temporary  repairs  to 
the  pavement  will  prove,  as  stated  by  the  Commissioners,  a 
most  imsatisfactory  treatment  of  same,  and  the  appearance 
of  the  approaches  to  the  building  will  not  reflect  creditably 
upon  the  National  Government,  the  House  Office  Building, 
the  Capitol,  etc.,  being  close  by. 

"A  verbal  proposition  has  been  submitted  that  if  this  de- 
partment will  bear  one-half  the  cost  of  relaying  the  pave- 
ment, or  about  $300,  the  District  will  pay  the  remaining 
half.  This  is  required  of  all  private  owners  in  the  District 
of  Columbia. 

"  Your  decision  is  requested  as  to  whether  or  not  the  ex- 
pense would  be  a  proper  charge  against  the  appropriation 
mentioned  above." 
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The  act  of  May  27, 1908  (35  Stat.,  319),  provides: 

"  For  Treasury  building  at  Washington,  District  of  Colum- 
bia :  For  repairs  to  Treasury,  Butler,  and  Winder  buildings 
,and  the  grounds  adjacent  thereto,  including  personal  services 
of  skilled  mechanics,  fifteen  thousand  dollars." 

I  am  of  the  opinion  that  the  words  "  adjacent  thereto," 
as  therein  used,  refer  to  the  grounds  adjoining  or  contiguous 
to  the  building  or,  in  other  words,  the  public  grounds  of  the 
buildings,  but  do  not  include  the  sidewalks  alongside  of  said 
grounds  which  are  within  the  control  of  the  District  of 
Columbia. 

The  decision  in  this  case  might  be  based  upon  the  above 
proposition,  but  in  a  decision  of  this  office  dated  September 
25,  1899  (10  MS.  Comp.  Dec,  903),  it  was  held  that  the 
appropriation  for — 

"  Fuel,  lights,  repairs,  labor,  and  other  expenses  for  the 
care  and  preservation  of  the  public  buildings  and  grounds 
of  the  Weather  Bureau," 

was  applicable  to  pay  one-half  of  the  expenses  of  a  sidewalk 
outside  of  the  grounds  of  the  Weather  Bureau. 

In  that  decision  it  was  held  that — 

"  If  the  action  contemplated  was  in  the  nature  of  an  at- 
tempt to  charge  any  part  of  the  cost  of  this  sidewalk  against 
the  United  States  under  the  assessment  plan  provided  lor  in 
the  above  act,  I  would  be  inclined  to  hold  that  it  could  not 
be  done,  since  it  is  well-established  law  that  the  property 
of  the  United  States,  or  any  of  the  instrumentalities  eni- 
ployed  by  it  in  the  performance  of  its  proper  functions,  is 
not  the  subject  of  taxation  by  the  States  or  any  subdivisions 
thereof  (2  Comp.  Dec,  375,  and  cases  cited  therein),  but 
under  the  peculiar  relations  of  the  District  of  Columbia  to 
the  United  States  there  are  many  things  which  take  it  out 
of  the  general  rule,  in  addition  to  the  fact  that  this  is  a 
charge  which  is  voluntarily  proposed  to  be  borne  by  the 
United  States,  and  not  an  attempt  to  levy  any  assessment 
against  the  property  of  the  United  States  for  looal  improve- 
ments. 

"  The  chief  ground  of  difference  is  in  the  fact  that  the 
title  to  the  streets  of  Washington  is  in  the  United  States  and 
not  in  the  city,  although  this  general  control  has  been  vested 
in  the  Commissioners  of  the  District.  {Van  Ness  v.  The 
Mayor  of  Washington^  4  Pet.,  232 ;  Potomac  Steamboat  Com- 
pany et  al.  V.  Upper  Potomac  Steamboat  Co.<f  109  U.  S.,  672; 
District  of  Columbia  v.  B.  d?  P.  li,  H.  Co.,  114  U.  S.,  460.) 


Digitized  by  VjOOQIC 


SIDEWALK  REPAIKS  IN   DISTBICT  OP  COLUMBIA.        229 

"  It  is  not  necessary  to  recite  the  other  points  of  difference 
growing  out  of  the  manner  of  support  ^ven  to  the  District 
of  Columbia  by  the  federal  appropriations,  especially  since 
it  is  learned  that  similar  payments  have  been  made  by  the 
United  States  without  question  by  the  accounting  oncers, 
and  I  therefore,  decide  that  one-half  the  cost  may  be  paid 
by  you  if  you  so  desire." 

■The  substance  of  this  decision  is  that  the  United  States 
can  not  be  forced,  as  in  case  of  a  private  person,  to  pay  one- 
half,  but  may  voluntarily  do  so,  as  in  the  case  of  an  indi- 
vidual, if  it  desires  to  have  the  work  done  as  a  repair  to 
the  property  adjoining  the  sidewalk. 

The  right  of  the  United  States  to  consent,  in  such  a  case, 
is  clear,  but  the  right  of  a  departmental  officer  to  so  consent 
for  it  is  open  to  very  serious  doubt.  (See  the  case  of  The 
Floyd  Acceptance^  7  Wall.,  666,  676.)  This  feature  of  the 
question  does  not  appear  to  have  been  considered  in  the  case 
cited. 

No  specific  authority  has  been  granted  for  such  an  expend- 
iture. Congress  made  no  appropriation  providing  in  terms 
for  an  expenditure  of  this  character,  as  it  has  done  in  the 
case  of  the  District  of  Columbia,  as  appears  in  the  act  of 
May  26,  1908  (35  Stat.,  284),  and  in  prior  acts,  as  follows: 

"  For  replacing  and  repairing  sidewalks  and  curbs  around 
public  reservations  and  municipal  buildings,  seven  thousand 
dollars." 

Neither  is  there  any  statute  providing  that  the  United 
States  shall  pay  one-half  the  expenses  of  placing  sidewalks 
alongside  the  public  buildings  in  the  District  of  Columbia. 
It  is  also  a  fact  that  if  such  sidewalk  should  be  constructed 
by  the  District  of  Columbia  out  of  the  general  appropria- 
tions for  the  support  of  the  District  of  Columbia,  one-half  of 
it  would  be  paid  by  the  United  States,  because  the  United 
States  appropriates  one-half  of  the  moneys  to  support  said 
District. 

I  am  of  the  opinion  that  no  administrative  officer  has  a 
right  to  contract  for  the  United  States  to  pay  out  of  any 
general  appropriation  under  his  control  not  providing  in 
specific  terms  therefor  one-half  of  such  expenses  as  is  indi- 
cated. Consent  to  make  a  contract  to  pay  one-half  of  the 
cost  of  sidewalks  alongside  public  buildings  can  only  btj 
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given  by  Congress  and,  in  my  judgment,  the  appropriation 
cited  does  not  contain  anything  that  can  be  construed  into 
such  a  consent,  and  this  notwithstanding  the  decision  of  this 
office  in  10  MS.  Comp.  Dec,  903,  supra. 

You  are  not  therefore  authorized  to  incur  the  expenses 
indicated. 


SIX  MONTHS'  GRATUITY  TO  WIDOW  OR  OTHER 
DESIGNATED  BENEFICIARY  OF  A  RETIRED 
OFFICER  OF  THE  NAVY  DYING  WHILE  ON 
ACTIVE  DUTY. 

A  retired  officer  of  the  Navy  on  active  duty  under  the  provision  of 
the  act  of  June  7,  1900,  is  not  on  the  active  list  of  the  Navy 
within  the  meaning  of  the  provision  in  the  act  of  May  13,  1908, 
that  allows  a  gratuity  of  six  months*  pay  to  the  widow  or  any 
designated  beneficiary  upon  the  death  of  an  officer  on  the  active 
list  of  the  Navy  in  line  of  duty,  and  the  widow  of  a  retired  officer 
of  the  Navy  dying  while  on  such  active  duty.  Is  not  «ititled  to 
the  benefits  of  said  provision  of  the  act  of  May  13,  1908. 

{Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Nary^ 
October  13,  1908.) 

I  have  received  your  letter  of  September  30,  1908,  request- 
ing a  decision  as  to  whether  the  widow  of  a  retired  officer  of 
the  Nav^'  who  died  while  on  active  duty  is  entitled  to  the 
benefits  of  the  following  provision  in  the  act  of  May  13, 
1908  (35  Stat,  128)  : 

"  That  hereafter  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Navv 
and  Marine  Corps  the  Paymaster-General  of  the  Navy  shaft 
cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  man, 
or  any  person  previously  designated  by  him,  an  amount 
equal  to  six  months'  pay  at  the  rate  received  by  such  officer 
or  enlisted  man  at  the  date  of  his  death,  less  seventy-five 
dollars  in  the  case  of  an  officer  and  thirty-five  dollars  in  the 
case  of  an  enlisted  man,  to  defray  expenses  of  interment,  and 
the  residue,  if  any,  of  the  amount  received  shall  be  paid  sub- 
sequently to  the  designated  person.  The  Secretary  of  the 
Navy  shall  establish  regulations  requiring  each  officer  and 
enlisted  man  to  desigjnate  the  proper  person  to  whom  this 
amount  shall  be  paid  in  case  of  death,  and  said  amount  shall 
be  paid  to  that  person  from  funds  appropriated  for  the  pay 
of  the  Navy  and  Marine  Corps." 
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The  officers  of  the  Navy  are  divided  into  two  classes,  those 
on  the  active  list,  and  those  on  the  retired  list. 

The  benefits  of  said  act  are  expressly  confined  to  the 
widows  of  the  officers  on  the  active  list,  or  to  persons  pre- 
viously designated  by  such  officers. 

The  act  of  June  7,  1900  (31  Stat.,  703),  provides: 

"  During  a  period  of  twelve  years  from  the  passage  of 
this  act  any  naval  officer  on  the  retired  list  may,  in  the  dis- 
cretion of  the  Secretary  of  the  Navy,  be  ordered  to  such  duty 
as  he  may  be  able  to  perform  at  sea  or  on  shore,  and  while 
so  employed  shall  receive  the  pay  and  allowances  of  an 
officer  on  the  active  list  of  the  grade  from  which  he  was 
retired." 

This  act  authorizes  the  employment  of  officers  on  the  re- 
tired list  on  active  duty,  but  it  does  not  restore  them  to  the 
active  list^  and  it  is  only  officers  on  the  active  list,  by  the 
plain  terms  of  the  act  of  May  13,  1908,  »upra^  whose  widows 
or  previously  designated  beneficiaries  are  entitled  to  its 
benefits. 

I  do  not  think  the  benefits  conferred  by  the  said  act  of 
May  13,  1908,  can  be  considered  "  pay  and  allowances  "  as 
used  in  the  said  act  of  June  7,  1900,  as  those  words  as  therein 
used  have  reference  to  the  pay  and  allowances  to  which  the 
officer  himself  is  entitled,  while  the  gratuity  provided  by 
the  act  of  May  13,  1908,  is  given  direct  to  the  widow  or 
designated  beneficiary. 

I  have  the  honor  therefore  to  answer  the  question  sub- 
mitted in  the  negative. 


LICENSE  FOR  A  MOTOR  VEHICLE  OF  THE 
UNITED  STATES  OPERATING  IN  THE  DISTRICT 
OF  COLUMBIA. 

The  police  regulation  of  the  District  of  Columbia  requiring  identifica- 
tion tags  and  registration  thereof  for  motor  vehicles  in  said  Dis- 
trict and  payment  of  a  fee  therefor,  although  authorized  by  an 
act  of  Congress,  is  not  applicable  to  motor  vehicles  owned  by  the 
United  States  and  used  for  governmental  purposes,  and  the  pay- 
ment of  said  fee  for  a  license  for  a  motor  vehicle  of  the  United 
States,  used  by  the  superintendent  of  the  Capitol  building  and 
grounds  in  his  ofllcial  capacity,  is  unauthorized. 
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General  words  in  a  statute  do  not  apply  to  the  sovereign,  or  affect  its 
rights,  or  bind  it,  unless  there  is  a  clear  expression  of  an  intention 
so  to  do,  or  unless  it  is  included  by  necessary  implication;  this 
doctrine  applies  with  equal  force  to  municipal  ordinances. 

Property  of  the  United  States,  and  the  instrumentalities  whereby  It 
performs  Its  proper  governmental  functions,  can  not  be  taxed  by 
the  States  or  by  municipalities. 

{Acting  Comptroller  Mitchell  to  George  TF.  Evans^  disburs- 
ing clerk^  Department  of  the  Interior^  October  13^  1908.) 

I  am  in  receipt  of  your  communication  of  September  29, 
1908,  wherein  you  present  a  question  for  my  decision,  as  fol- 
lows : 

"  There  has  been  presented  to  me  for  payment  the  inclosed 
bill  of  the  collector  of  taxes,  District  of  Columbia,  against 
the  appropriation  '  Capitol  building  and  repairs,  1909,'  to 
pay  for  a  'license  for  the  office  vehicle'  (automobile),  used 
by  the  superintendent  of  the  Capitol  building  and  grounds 
in  his  official  capacity.  The  vehicle  in  question,  for  the  office 
of  the  superintendent  of  the  Capitol  building  and  grounds, 
is  authorized  to  be  purchased,  in  the  sundry  civil  act  for  the 
current  fiscal  year. 

"  Please  advise  me  whether  or  not  I  am  authorized  to  pay 
the  voucher  in  question." 

The  voucher  submitted  provides  for  the  payment  of  $2  out 
of  the  appropriation  for  "  Capitol  building  and  repairs,"  as 
follows : 

"  To  pay  the  collector  of  taxes.  District  of  Columbia,  for 
a  license  for  the  office  vehicle,  $2.00." 

The  act  of  June  29,  1906  (34  Stat.,  621,  622),  provides, 
after  prescribing  certain  regulations  in  regard  to  the  speed 
of  automobiles,  as  follows: 

"  Sec.  3.  That  this  act  shall  not  be  held  to  take  away  the 
authority  of  the  Commissioners  of  the  District  of  Columbia 
to  make  police  regulations  not  inconsistent  herewith." 

The  act  of  February  15,  1908  (35  Stat,  12),  provides: 

"  For  additional  amount  required  for  the  purchase  of 
enamel  metal  identification  number  tags  for  motor  vehicles 
in  the  District  of  Columbia,  two  hundred  and  fifty  dollars; 
and  the  Commissioners  of  the  District  of  Columbia  are 
herebv  authorized  to  amend  the  regulations  controlling  motor 
vehicles  so  as  to  provide  that  for  such  identification  tag  and 
registration  thereof  the  owner  of  each  motor  vehicle  shall 
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pay  the  sum  of  two  dollars  and  the  secretary  of  the  auto- 
mobile board  shall,  after  the  payment  of  said  fee  to  the  col- 
lector of  taxes,  District  of  Columbia,  issue  to  said  owner  the 
identification  number  tag." 

The  Commissioners  of  the  District  of  Columbia  thereupon 
amended  section  2  of  Article  XXIV  of  the  police  regulations 
to  read  in  part  as  follows: 

"  Sec.  2.  Each  permit  issued  hereunder  shall  be  numbered, 
and  shall  contain  the  name  and  address  of  the  person  in 
whose  favor  it  is  issued,  and  shall  describe  definitely  the  type 
of  motor  in  the  vehicle  to  be  operated  thereunder. 

"  Each  machine  shall  be  identified  by  an  enamel  metal 
identification  number  tag,  which  shall  be  conspicuousljr  dis- 
played upon  the  rear  of  the  vehicle,  so  as  to  be  plainly  visible 
from  a  distance  of  at  least  seventy-five  feet  behind  the 
vehicle;  the  figures  to  be  separate  arable  numerals  not  less 
than  four  inches  hi^h,  wnth  strokes  not  less  than  one-half  of 
an  inch  in  width,  of  the  customary  proportions  and  spacing 
of  numbers  of  such  size;  and  also  as  a  part  of  the  identifica- 
tion number  tag  the  words  '  District  of  Columbia  '  in  letters 
one  inch  in  height,  shall  be  plainly  inscribed  across  the  top 
portion  of  said  tag.  The  owner  oi  each  motor  vehicle  shall 
pay  two  dollars  to  the  collector  of  taxes  of  the  District  of 
Columbia  for  each  identification  number  tag,  and  registration 
thereof,  which  tag  shall  be  issued  to  such  owner  by  the  sec- 
retary of  the  automobile  board  upon  surrendering  to  said 
secretary  the  receipt  of  the  collector  of  taxes  of  the  District 
of  Columbia  for  such  fee." 

It  is  a  well-settled  rule  of  construction  that  general  words 
in  a  statute  do  not  apply  to  the  sovereign,  or  affect  its  rights 
or  bind  it,  unless  there  is  a  clear  expression  of  an  intention 
so  to  do,  or  unless  it  is  included  by  necessary  implication. 
See  United  States  v.  Hoar  (2  Mason,  311) ;  United  States  v. 
Herron  (20  Wall.,  251) ;  United  States  v.  Green  (4  Mason, 
427) ;  United  States  v.  Fox  (94  U.  S.,  315) ;  Savings  Bank  v. 
United  States  (19  Wall.,  227) ;  State  v.  Milbum  (9  Gill., 
105),  and  14  Comp.  Dec,  256. 

This  doctrine  applies  with  equal  force  to  municipal  ordi- 
nances, and  I  am  of  opinion  that  the  words  "  owner  of  each 
motor  vehicle,"  as  used  in  the  police  regulation,  supra^  do  not 
include  the  United  States. 

It  is  also  settled  law  that  property  of  the  United  States, 
and  the  instrumentalities  whereby  it  performs  its  proper  gov- 
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ernmental  functions,  can  not  be  taxed  by  the  States.  See 
McCulloch  V.  Maryland  (4  Wheat.,  316) ;  Van  Brocklin  v. 
State  of  Tenn.  (117  U.  S.,  151) ;  Weston  v.  Charleston  (2  Pet., 
449) ;  Dobbins  v.  Commissioners  (16  Pet.,  435) ;  1  Op.  Atty. 
Gen.,  157;  25  id.,  234;  2  Comp.  Dec,  375;  11  id.,  629;  13  id., 
672;  U  id.,  266. 

This  principle  clearly  applies  to  the  powers  of  municipal- 
ities. As  was  said  by  the  court  in  Fagan  v.  Chicago  (84  111., 
227,  234)  : 

"A  municipal  corporation  has  no  power  to  assess  or  exact 
from  the  state  or  the  General  Government  any  sum  for  bene- 
fits conferred.  The  power  to  levy  taxes  or  impose  assessments 
for  benefits  can  only  oe  exercised  on  the  governed,  and  not  on 
the  governing  power,  whether  state  or  federal." 

The  tags  are  paid  for  from  appropriations  made  by  Con- 
gress. The  $2  paid  by  the  "  owner  of  each  motor  vehicle," 
to  the  collector  of  taxes  of  the  District  of  Columbia  for  each 
identification  number  tag,  and  registration  thereof,  is  a  tax 
upon  a  right  or  privilege  in  the  nature  of  a  license  or  permit 
to  run  or  operate  a  motor  vehicle  in  the  District  of  Columbia, 
as  well  as  a  police  regulation. 

In  the  case  you  present  the  motor  vehicle  is  owned  by  the 
Government  and  is  a  means  employed  by  it  in  conducting 
its  business,  being  used  by  its  oflSicer  in  the  performance  of 
his  official  duties. 

If  the  Commissioners  of  the  District  of  Columbia  can  im- 
pose a  charge  of  the  character  here  presented,  it  follows  that 
every  State  and  city  of  the  United  States  could  impose  a 
like  charge;  so  that  if  government  troops  were  passing 
through  a  State  or  city,  carrying  their  supplies  in  motor 
vehicles,  such  vehicles  could  be  stopped  at  the  border  of  the 
State  or  city  until  such  charges  were  paid. 

Again,  if  the  Commissioners  of  the  District  of  Columbia 
can  impose  a  charge  of  the  kind  here  presented,  it  would 
follow  that  if  an  officer  of  the  Army  or  Navy  should  be 
ordered  to  make  a  tour  of  inspection  in  an  automobile  owned 
by  the  United  States,  involving  travel  through  different 
States  and  cities,  the  Government  could  be  made  to  pay 
similar  charges  under  similar  regulations  in  every  State  and 
city  through  which  the  officer  might  travel. 
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The  regulation  in  question  viewed  solely  as  a  police  regu- 
lation would  not  be  applicable  to  motor  vehicles  owned  by 
the  United  States  and  used  by  it  for  governmental  purposes. 

I  have  to  advise  you  that  in  my  opinion  payment  of  the 
voucher  submitted  is  not  authorized. 


LONGEVITY  PAY  OF  A  RETIRED  OFFICER  OF 
THE  NAVY  ON  ACTIVE  DUTY. 

Where  a  retired  officer  of  the  Navy  is  placed  on  active  duty  under  the 
provision  of  the  act  of  June  7,  1900,  he  is  not  entitled,  under  the 
provisions  of  the  act  of  May  13,  1908,  in  computing  his  longevity 
pay,  to  credit  for  the  time  he  has  been  on  active  duty  since  re- 
tirement, but  only  for  the  time  he  served  on  the  active  list,  being 
his  service  before  retirement. 

(Acting  Comptroller  Mitchell  to  T.  J.  Cowie.  Pay  Inspector^ 
U.  S.  Navy,  October  13, 1908.) 

I  have  received  through  the  Secretary  of  the  Navy  your 
communication  of  September  14,  1908,  requesting  a  decision 
as  to  the  rate  of  pay  to  which  Lieut.  W.  H.  Faust,  U.  S. 
Navy,  retired,  is  entitled  at  this  time.     You  state  that: 

"  Mr-  Faust  entered  the  service  September  28,  1882 ;  re- 
tired September  21,  1899,  hence  at  tne  time  of  retirement 
had  over  fifteen  years'  service.  He  has,  however,  been  con- 
tinuously on  duty  since  July  1,  1902,  and  is  still  on  duty, 
consequently  has  to  his  credit  over  twenty  years'  active 
service.     *     *     * » 

Mr.  Faust  was  placed  on  active  duty  by  authority  of  a 
provision  in  the  act  of  June  7,  1900  (31  Stat.,  703),  as  fol- 
lows: 

"  During  a  period  of  twelve  years  from  the  passage  of 
this  act  any  naval  officer  on  the  retired  list  may,  in  the  dis- 
cretion of  the  Secretary  of  the  Navy,  be  ordered  to  such  duty 
as  he  may  be  able  to  perform  at  sea  or  on  shore,  and  while 
so  employed  shall  receive  the  pay  and  allowances  of  an  officer 
of  the  active  list  of  the  grade  from  which  he  was  retired." 

Following  a  decision  of  a  similar  question  (11  Comp.  Dec., 
419)  this  office  held  in  a  decision  of  October  31, 1905  (35  MS. 
Comp.  Dec,  451),  that  Lieutenant  Faust,  while  on  active 
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duty  under  the  above  provision,  was  entitled  to  the  pay  of 
the  grade  from  which  he  was  retired  and  that  such  pay  did 
not  include  longevity  pay  for  active  service  since  retirement. 
Mr.  Faust  afterwards  submitted  his  claim  for  credit  in 
computing  his  longevity  pay  for  service  on  active  duty  after 
retirement  to  the  Court  of  Claims.  That  court  in  a  decision 
of  January  28, 1907  (42  Ct.  CI.,  94,  98),  agreed  in  the  conclu- 
sion of  this  office.    The  court  said : 

"The  case  at  bar  falls  within  the  act  of  June  7,  1900, 
svpra^  wherein  it  is  provided  that  a  retired  officer  of  the 
Navy  assigned  to  special  duty  *  while  so  employed  shall 
receive  the  pay  and  allowances  of  an  officer  of  the  active  list 
of  the  grade  from  which  he  was  retired.'  The  contention  of 
claimant  for  longevity  pay,  after  he  had  been  retired  from 
active  duty,  by  reason  of  having  a^in  been  ordered  to  tem- 
porary active  duty,  is  in  conflict  with  the  provisions  of  this 
statute,  because  it  was  evidently  the  intention  of  Congress  to 
grant  such  additional  pay  only  to  the  officers  on  the  active 
list.  We  can  not  believethat  the  purpose  of  the  act  was  to 
place  retired  officers  ordered  to  temporary  active  duty  in  all 
respects  on  an  equality  of  pay  with  those  in  the  active  line  of 
the  Navy." 

You  contend  that  by  reason  of  the  following  provisions  of 
the  act  of  May  13, 1908  (85  Stat,  127),  Mr.  Faust  is  entitled, 
in  computing  his  longevity  pay,  to  credit  for  the  time  he  has 
been  on  active  duty  since  his  retirement : 

"  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  according 
to  rank  and  length  of  service,     *     *     *." 

"  There  shall  be  allowed  and  paid  to  each  commissioned 
officer  below  the  rank  of  rear-admiral  ten  per  centum  of  his 
current  yearly  pay  for  each  term  of  five  years'  service  in  the 
Army,  Navy,  and  Marine  Corps.  The  total  amount  of  such 
increase  for  length  of  service  shall  in  no  case  exceed  forty 
per  centum  on  the  yearly  pay  of  the  grade  as  provided  by 
law,     ♦     *     ♦." 

"  The  pay  of  all  commissioned,  warrant  and  appointed 
officers  and  enlisted  men  of  the  Navy  now  on  the  retired  list 
shall  be  based  on  the  pay,  as  herein  provided  for,  of  commis- 
sioned, warrant,  and  appointed  officers,  and  enlisted  men  of 
corresponding  rank  and  s(^rvice  on  the  active  list,     *     *     *." 

At  the  time  of  the  passage  of  the  act  of  June  7, 1900,  supra^ 
section  14G2  of  the  Revised  Statutes  prohibited  the  employ- 
ment of  officers  of  the  Navy  on  the  retired  list  on  active  duty 
except  in  time  of  war.    There  is  no  other  statute  in  effect 
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now  which  authorizes  the  employment  of  such  officers  on 
active  duty  in  time  of  peace.  The  act  of  June  7,  1900,  made 
a  specific  exception  to  the  statute  then  in  force  and  provided 
that  during  a  Umited  period,  viz,  twelve  years  from  the  pas- 
sage of  the  act,  certain  officers  on  the  retired  list,  viz,  those 
who  might  be  selected  by  the  Secretary  of  the  Navy,  might 
be  ordered  to  such  active  duty  as  they  are  able  to  perform, 
and  while  on  such  active  duty  they  should  receive  a  specified 
pay,  viz,  the  pay  of  officers  of  the  active  list  of  the  grades 
from  which  they  were  retired.  The  said  act  is  therefore  a 
special  act  relating  to  a  particular  subject  and  makes  excep- 
tion to  the  general  law  in  effect  at  its  passage.  It  was  not 
expr^sly  repealed  by  the  act  of  May  13,  1908,  and  I  am  of 
opinion  that  it  was  not  repealed  by  that  act  by  implication, 
as  I  find  nothing  in  it  repugnant.  The  two  acts  are  recon- 
cilable. They  can  be  executed  without  conflict.  It  was  said 
by  the  Supreme  Court  in  the  case  of  PetH  v.  Greelmom 
Lumber  Co.  (199  U.  S.,  497) : 

"  It  is  elementary  that  repeals  by  implication  are  not  fav- 
ored, and  that  a  repeal  will  not  be  implied,  unless  there  be 
an  irreconcilable  conflict  between  the  two  statutes.  And  espe- 
cially does  this  rule  apply  where  the  prior  law  is  a  special 
act  relating  to  a  particular  case  or  subject  and  the  subsequent 
law  is  general  in  its  operation." 

And  in  the  case  of  United  States  v.  Nix  (189  U.  S.,  205)  : 

"  The  rule  of  statutory  construction  is  well  settled  that  a 

feneral  act  is  not  to  be  construed  as  applying  to  cases  covered 
y  a  prior  special  act  upon  the  same  subject/' 

I  have  given  careful  consideration  to  the  argument  sub- 
mitted in  support  of  your  contention  and  am  still  of  opinion 
that  the  act  of  June  7,  1900,  remains  in  full  effect  and  that 
Lieutenant  Faust  is  only  entitled,  in  computing  his  longevity 
pay,  to  credit  for  the  time  he  served  on  the  active  list — his 
service  before  retirement.  The  chief  object  of  the  pay  pro- 
vision of  the  act  of  May  13,  1908,  was  to  increase  the  pay  of 
officers  and  enlisted  men  of  the  Navy.  Officers  of  the  rank 
of  lieutenant  received  by  the  act  an  increase  of  pay  of  $600 
per  annum.  Lieutenant  Faust  has  been  given  this  increase, 
and  I  do  not  think  he  is  legally  entitled  to  more.  I  am  of 
opinion  that  he  is  entitled  while  on  duty  under  the  act  of 
June  7,  1900,  to  the  pay  of  a  lieutenant  on  the  active  list  of 
fifteen  years'  service. 
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COMMUTATION  OF  RATIONS  OF  ENLISTED  MEN 
AND  CONTINUOUS-SERVICE  PAY  OF  WARRANT 
AND  PETTY  OFFICERS,  REVENUE  -  CUTTER 
SERVICE. 

The  matter  of  commutation  of  rations  in  the  Revenue-Cutter  Service 
is  one  of  departmental  regulation  and  not  of  express  provision 
of  law,  and  the  Secretary  of  the  Treasury  having  increased  the 
commutation  of  rations  of  the  enlisted  men  of  the  revenue  cut- 
ters Colfax  and  Quthrie  from  $7  per  month  to  30  cents  per  day, 
effective  from  April  16,  1908,  said  persons  are  entitled  to  such 
increased  commutation  per  day  for  the  actual  number  days  In 
each  month. 

The  provision  in  section  8  of  the  act  of  April  16,  1908,  that  warrant 
and  petty  officers  of  the  Revenue-Cutter  Service  shall  receive 
10  per  centum  increase  of  pay  for  every  five  years  of  service  as 
such  warrant  or  petty  officers,  supersedes  any  departmental 
order  or  regulation  relative  to  continuous-service  pay  to  war- 
rant and  petty  officers,  and  thereafter  such  persons  are  entitled 
to  be  paid  in  accordance  with  said  provision  of  the  act  of  April 
16,  1908. 

{Decision  hy  Acting  Comptroller  Mitchell^  October  H^  1908.) 

The  Secretary  of  the  Treasury  appealed  September  28, 
1908,  from  the  action  of  the  Auditor  for  the  Treasury  De- 
partment in  settlement  No.  955,  dated  September  24,  1908, 
of  the  disbursing  accounts  of  William  F.  Stone,  collector 
of  customs  for  the  district  of  Baltimore,  Md.,  special  disburs- 
ing agent,  pertaining  to  expenses  of  the  Revenue-Cutter 
Service,  fiscal  year  1908.  The  account  covers  transactions 
from  June  1  to  30, 1908,  under  his  official  bond  dated  August 
7,  1906,  approved  September  1,  1906. 

The  Auditor  disallowed  $16.67  in  the  accounts  because  of 
overpayments  to  the  enlisted  force  on  the  June  pay  rolls 
of  the  United  States  revenue  cutters  Colfax^  Guthrie^  and 
Apache^  as  follows : 

Colfax, 

G.  C.  Dellart  30c,  C.  W.  Grimes  30c,  J.  Newman  30c,  J.  Morck 
30c,  R.  Fagan  88c,  H.  L.  TaU  30c,  J.  W.  Stokes,  Jr.,  30c,  F.  B. 
Robinson  30c,  Jacob  Huber  30c,  M.  Llpsey  30c,  M.  Kaukeinen 
30c,  J.  Schafer  30c,  J.  Paul  30c,  J.  S.  DnvaU  30c,  A.  Gjovik 
30c,  Slgsbee  Janson  30c,  J.  Broz  30c,  F.  Kotzum  30c,  J.  R. 
Hancock  30c,  L.  Pedersen  30c,  M.  Sanni  30c,  J.  Pitts  30c, 
F.  A.  Kolder  30c,  J.  Jheokas  30c,  W.  Jackson  30c,  S.  Finch 
30c,  L.  McLean  30c,  J.  R.  Miller  30c,  Z.  Cook  30c,  G.  W. 
Rogers  30c 18.58 
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Outhrie. 

J.  M.  Manzler  30  cents,  J.  Barlow  30  cents,  J.  Borg  30  cents,  W. 
H.  Morgan  30  cents,  H.  W.  Myers  30  cents,  A.  T.  Smith  30 
cents 1. 80 

Act  of  April  16,  1908,  provides :  **  That  the  pay  of  the  enlisted 
force  of  the  Revenue-Cutter  Service  shall  be  increased  20 
per  cent  over  the  pay  that  they  are  now  receiving."  The 
amount  carried  in  column  "Amount  due  on  last  roll "  as 
amount  due,  on  account  of  the  20  per  cent  increase,  from 
April  16  to  May  31,  1908,  exceeds  the  20  per  cent  increase  as 
provided  by  the  above-named  act  in  the  amount  of  30  cents  in 
each  case,  which  seems  to  arise  from  an  allowance  of  one  ra- 
tion for  the  31st  day  of  May. 

In  the  opinion  of  this  office  the  above  act  assumes  that  the  pay 
of  the  enlisted  force  on  April  15,  1908,  had  been  correctly 
fixed  by  the  department  under  section  2574,  Revised  Statutes 
of  the  United  States,  and  in  providing  that  said  pay  should 
be  increased  20  per  cent  thereon  definitely  fixes  the  rates 
of  pay  of  such  enlisted  men  and  leaves  no  discretion  with  the 
department  to  increase  such  pay  even  in  the  amount  of  one 
ration. 

Ap<ich€. 

K.  Mathisen,  second  oiler,  $2.73;  Ernest  Hahn,  water  tender, 
*2.56 5.29 

Act  of  April  16,  1908,  provides :  "  That  all  warrant  and  petty 
officers  of  the  Revenue-Cutter  Service  shall  receive  10  per 
cent  increase  of  pay  for  every  five  years  of  service  as  such 
warrant  or  petty  ofllcers,  such  increase  not  to  exceed  40 
per  cent  of  the  pay  of  their  grade  or  rating."  As  K. 
Mathison,  second  oiler,  and  Ernest  Hahn,  water  tender,  are 
petty  ofllcers,  this  office  holds  that  they  are  not  entitled  to 
increase  in  pay  on  account  of  continuous  service  subsequent 
to  the  date  of  act  quoted  above,  but  are  entitled  to  longevity 
pay  from  date  of  said  'act,  if  period  of  service  should  war- 
rant it. 


Total  disallowance 16.67 

On  the  June,  1908,  pay  rolls  the  disbursing  agent  paid  the 
enlisted  force  of  said  vessels  for  amounts  of  pay  and  com- 
mutation of  subsistence  short  paid  from  April  16,  1908,  to 
May  31,  1908,  and,  so  far  as  the  Colfax  and  Guth'ie  are  con- 
cerned, the  Auditor  finds  commutation  of  subsistence  over- 
paid for  May  31,  1908,  amounting  to  30  cents  per  day  for 
each  man  so  paid. 
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Section  2754,  Revised  Statutes,  provides: 

"  The  wages  of  petty  officers  and  seamen  of  the  Revenue- 
Cutter  Service  shall  not  exceed  the  average  wages  paid  for 
like  services  on  the  Atlantic  or  Pacific  coasts,  respectively,  in 
the  merchant  service." 

Paragraph  1  of  article  929,  and  paragraph  1  of  article  936, 
Regulations  for  United  States  Revenue-Cutter  Service,  1907, 
provide : 

"  The  wages  and  rations,  or  commutation  therefor,  of  war- 
rant officers  and  enlisted  persons  of  the  Revenue-Cutter  Serv- 
ice are  regulated  by  the  Secretary  of  the  Treasury  in  accord- 
ance with  law." 

"  Each  cadet,  warrant  officer^  and  enlisted  person  attached 
to  a  revenue-cutter  or  station  will  be  allowed  a  ration,,  or  com- 
mutation therefor,  in  accordance  with  law  and  regulations." 

Section  8  of  the  act  of  April  16,  1908  (35  Stat.,  62),  pro- 
vides: 

"  That  the  pay  of  the  enlisted  force  of  the  Revenue-Cutter 
Service  shall  be  increased  20  per  cent  over  the  pay  that 
they  are  now  receiving.     *     *     *  " 

Section  14  of  said  act  provides : 

"  That  all  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed." 

In  reply  to  letter  of  this  office  addressed  to  the  Secretary 
of  the  Treasury  asking  to  be  informed  what  sum  per  month 
the  men  of  the  Colfax  and  Guthrie^  on  whose  account  dis- 
allowances were  made  by  the  Auditor,  were  receiving  on 
April  16,  1908,  and  what  part  of  such  sum  was  pay  as  dis- 
tinguished from  allowances,  and  what  part  (if  any)  was 
commutation  of  rations  or  subsistence  in  lieu  of  subsistence 
in  kind,  the  Acting  Secretary  of  the  Treasury  stated  October 
9,  1908,  as  follows: 

'•  Replying  to  your  letter  of  the  5th  instant  requesting 
certain  information  in  connection  with  my  appeal,  dated 
September  26,  1908,  from  the  action  of  the  Auditor  for  the 
Treasury  Department  in  disallowing  the  sum  of  $16.67  in 
the  accounts  of  the  collector  of  customs  at  Baltimore,  Md.,  I 
have  the  honor  to  inform  you  as  follows : 

"  The  sum  per  month  received  by  each  of  the  persons  named 
in  your  letter,  immediately  prior  to  April  16,  1908,  was  as 
follows: 
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Colfax, 

G.  C.  De  Hart,  ship's  writer $80 

C-  W.  Grimes*  quartermaster 42 

J.  Newman,  first-class  boy  (May  25,  1908,  rated  ordinary  seaman 

at  $28,  old  rate) 22 

J.  Morck,  first-class  boy 24 

R.  Fagan,  first-class  boy  (enlisted  May  25,  1908). 

H.  L.  Tall,  sailmaker 80 

J.  W.  Stokes,  Jr.,  sailmaker 60 

F.  B.  Robinson,  sailmaker 60 

Jacob  Huber.  oiler 60 

M.  Lipsey,  oiler 60 

M.  Kaukelnen,  oiler 60 

J.  A.  Scbafer,  oiler 45 

J.  Paul,  master  at  arms 50 

J.  S.  Duvall,  quartermaster 50 

A.  Gjovik,  quartermaster 45 

Slgbee  Janson,  quartermaster 45 

J.  Broz,  quartermaster 45 

F.  Kotzum,  quartermaster 45 

J.  R.  Hancock,  quartermaster » 37 

L.  Pedersen,  quartermaster 37 

M.  Sannl,  fireman 37 

J.  Pitts,  coxswain 37 

F.  A.  Kolder,  fireman 42 

J.  Jheokas,  fireman 37 

W.  Jackson,  coal  handler 37 

8.   Finch,  seaman 37 

L.  McIiCau,  seaman 37 

J.  R.  Miller,  seaman 37 

Z.  Cook,  seaman 37 

G.  W.  Rogers,  bugler 34 

Guthrie. 


Allowance 
p        for  contin- 
'' I      uous 
I     service. 

I        


J.  M.  Munzler,  seaman $47  S4 

Joseph  Barlow,  fieamiin |  47  ;  4 

John  Borjr,  fleaman 47  4 

Win.  H.  Morgan,  aeaman '  47  I  3 

H.  W.  Myere.  seaman 47  ,  3 

Albert  T.  Smith,  fireman '  52  4 

1 
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"  Of  the  amount  set  forth  above  as  the  pay  of  the  men  of 
the  Colfax^  $7  per  month  was  commutation  for  subsistence, 
the  commanding  officer  of  the  Colfax  having  been  authorized 
by  department  letter  of  September  19,  1899,  copy  submitted 
herewith,  '  in  lieu  of  serving  rations  in  kind  to  the  men,  to 
commute  the  same  at  the  rate  of  $7  per  month,  this  amount 
to  be  added  to  their  regular  compensation.' 

"  Department  letter  of  August  15,  1907,  copy  submitted 
herewith,  having  authorized  the  commanding  officer  of  the 
Colfax  to  ship  a  bugler  at  a  compensation  not  to  exceed  $27 
per  month  and  a  ration,  the  pay  of  said  bugler  immediately 
prior  to  April  16,  1908,  appears  on  the  pay  rolls  of  the  vessel 
as  at  the  rate  of  $34  per  month,  the  commuted  ration  of  $7 
per  month  having  l^een  added  in  accordance  with  instructions 
contained  in  department  letter  of  September  19,  1899,  previ- 
ously referred  to. 

"  In  regard  to  the  amounts  set  forth  above  as  the  pay  of 
certain  men  on  the  Gnthrie^  the  department  has  not  stipulated 
how  much  thereof  should  represent  commutation  for  subsist- 
ence, nor  have  any  orders  or  instructions  been  issued  ex- 
pressly stating  that  the  men  should  subsist  themselves.  The 
arrangement  that  their  monthly  compensation  should  include 
allowance  for  subsistence  was  of  long  standing  and  was 
understood  by  the  men  on  the  Guthrie^  who  did  subsist 
themselves. 

"  The  two  men  whose  names  are  stated  above,  attached  to 
the  A'paxihe^  receive  rations  in  kind,  and  no  part  of  the 
pay  set  opposite  their  names  includes  commutation  for 
subsistence." 

The  letter  of  the  department  of  September  19,  1899,  re- 
ferred to,  reads : 

"  In  reply  to  your  letter  of  the  11th  instant,  you  are  in- 
formed that  the  following  is  the  complement  of  the  crew 
allowed  the  Colfax  under  your  charge,  viz  : 

2  boatswains.  2  ordinary  seamen. 

1  gunner.  1  oiler. 

1  carpenter.  1  fireman. 

1  master-at-arms.  1  coal  heayer. 

2  quartermasters.  1  steward. 
2  coxswains.  1  cook. 

2  seamen.  2  boys. 

"  You  arc  authorized  in  lieu  of  serving  rations  in  kind  to 
the  men  to  commute  the  same  at  the  rate  of  $7  per  month, 
this  amount  to  be  added  to  their  regular  compensation." 

That  of  August  19,  1907,  reads: 

"  In  reply  to  your  communication  of  the  7th  instant,  you 
are  authorized  to  ship  a  bugler  on  the  Colfax  for  duty  at 
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the  depot,  Arundel  Cove,  Md.,  at  a  compensation  not  to  ex- 
ceed $27  per  month  and  a  ration." 

It  will  be  observed  that  said  letters  apply  only  to  the  men 
of  the  Colfax.  The  Acting  Secretary  states  that  the  depart- 
ment has  not  stipulated  how  much  of  the  amount  received 
by  the  men  of  the  Guthrie  represented  commutation  of  sub- 
sistence nor  have  any  orders  or  instructions  been  issued 
expressly  stating  .that  the  men  should  subsist  themselves.  It 
seems,  however,  to  have  been  understood  by  the  men  that 
their  monthly  compensation  included  allowances  for  subsist- 
ence. As  the  situation  of  the  Colfax  and  Guthrie  was  the 
same,  as  I  am  informed,  both  having  been  at  or  near  Balti- 
more for  several  years,  it  is  fair  to  assume,  I  think,  that  the 
same  commutation  of  subsistence  ($7  per  month)  was  in- 
tended and  provided  for  the  men  of  the  Guthrie^  the  same 
as  for  the  men  of  the  Colfax.  In  the  absence  of  any  showing 
to  the  contrary,  I  will  assume  that  $7  of  the  amount  they 
received  on  April  16,  1908,  represented  commutation  of  sub- 
sistence, the  same  as  the  men  of  the  Colfax. 

In  view  of  the  letter  of  October  9,  1908,  of  the  Acting 
Secretary,  the  pay  as  distinguished  from  allowances  of  the 
enlisted  men  named  above  of  the  Colfax  and  Guthrie  on 
April  16,  1908,  was  $7  less  than  the  sum  per  month  received 
by  such  men. 

The  act  of  April  16,  1908,  provides  "  that  the  pay  of  the 
enlisted  force  of  the  Revenue-Cutter  Service  shall  be  in- 
creased 20  per  centum  over  the  pay  that  they  are  now  re- 
ceiving." Said  act  fixes  the  pay  of  the  several  grades  of  the 
enlisted  force  of  the  Revenue-Cutter  Service,  and  under  it 
the  pay  of  the  men  of  the  Colfax^  named  above,  on  and  after 
April  16, 1908,  has  been  as  follows : 


G.CDe  Hart $87.60 

C.  W.  Grimes |    42.00 

J.Newman ;  a  18.00 

J.  Morck I    20.40 

H.  L.Tall I    87.60 

J.  W.Stokea,  jr I    63.60 

F.B.  Robinson !    63.60 

Jacob  Uuber '    63.60 

M.Upwy 

M.  Kaakeinen 

J.A.Schafer 

J.Piul 

J.aDuvall 

A.Ojovlk 

SiffbeeJamon 


J.  Broz I    $45.60 


F.  Kotzum  . 

J.  R.  Hancock. 

L.  Pedersen 

M.  Sanni 

J.  Pitta 

F.  A.  Kolder.. 

J. Jheokafl 

W.  Jackson 

H.  Finch 

L.  McLean.... 

J.  R.  Miller... 

61.60  il  Z.Cook 

46.60  G.W.  Rogers.. 
45.60   i 


63.60 
45.60 
51.60 


45.60 
86.00 
36.00 
86.00 
36.  to 
42.00 
36.00 
86.00 
36.00 
36.00 
36.00 
86.00 
32.40 


oTo  May  24,  and  $26.20  after  May  24. 
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Under  such  construction  the  men  all  appear  to  have  been 
short-paid  instead  of  being  overpaid  in  pay.  The  men  of 
the  Guthrie  would  seem  to  be  in  like  situation.  The  act 
of  April  16,  1908,  having  fixed  the  pay  of  the  enlisted 
force  of  the  Revenue-Cutter  Service,  it  is  not  within  the 
power  of  the  department  to  change  or  modify  it  in  any  way. 

In  the -matter  of  the  commutation  of  rations  or  subsistence 
it  appears  that  on  June  16,  1908,  the  Acting  Secretary  of  the 
Treasury  addressed  the  commanding  officer  of  the  Guthrie 
as  follows: 

"  1.  You  are  informed  that  from  and  including  the  16th 
of  April  last  the  pay  of  the  several  ratings  of  the  enlisted 
force  of  the  Guthrie  will  be  as  follows : 

(Here  follow  the  several  grades  and  pay  per  month.) 

"  In  addition  to  the  above  each  man  will  be  allowed  30 
cents  per  day  for  subsistence  from  the  date  named. 

"  2.  Enlisted  men  who  are  now  receiving  an  increase  of 
monthly  compensation  on  account  of  continuous  service  will 
continue  to  receive  such  addition  to  their  pay,  plus  20  per  cent 
of  such  increase,  except  as  provided  in  paragraph  3.  Thus 
a  man  who  receives  $2  per  month  for  continuous  service  will 
receive  $2.40  per  month  for  such  service  in  addition  to  the 
pay  of  his  rating,  as  set  forth  above.  At  the  conclusion  of 
the  next  three-year  period  of  continuous  service  his  pay  shall 
be  increased  by  $1  per  month  only,  and  so  on. 

"  3.  The  increase  of  pay  of  $1  per  month  for  each  three 
years  of  continuous  service  is  abolished  from  Julv  1,  1908, 
in  the  case  of  all  petty  officers,  and,  on  and  after  July  1, 1908, 
when  a  man  is  rated  a  petty  officer  or  an  acting  petty  officer, 
his  increase  of  pay  for  continuous  service  shall  cease  as  of 
the  date  just  preceding  that  on  which  he  is  so  rated.  When 
a  man  is  disrated  from  petty  officer  he  shall  resume  the  in- 
crease of  pay  that  may  be  due  him  for  continuous  service, 
including  his  service  as  petty  officer. 

"  4.  In  the  preparation  of  the  June  pay  roll  of  the  Gutlnne 
you  will  see  that  the  men  entitled  thereto  are  carried  on  the 
roll  with  increased  pay  from  and  including  the  date  named. 

"  5.  The  pay  of  a  man  enlisted  or  rated  as  an  acting  war- 
rant officer  on  or  after  July  1,  1908,  shall  be  at  the  following 
rate,  together  with  a  commuted  ration  of  30  cents  per  day: 

Acting  machinist $60  per  month. 

"  When  an  acting  warrant  officer  takes  the  oath  of  office  as 
a  warrant  officer,  his  pay  from  date  of  oath  shall  be  that  now 
prescribed  for  a  warrant  officer. 

"  0.  You  will  be  advised  in  regard  to  the  longevity  pay 
of  the  warrant  and  petty  officers  of  your  command  as  soon 
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as  their  records  of  service  have  been  verified  by  the  depart- 
ment." 

On  June  24,  1908,  he  addressed  the  commanding  officer  of 
the  depot  at  Arundel  Cove,  Md.,  where,  as  is  understood,  the 
Colfax  was,  as  follows: 

"  1.  You  are  informed  that  from  and  including  the  16th 
of  April  last  the  pay  of  the  several  ratings  of  the  enlisted 
men  emploj'ed  as  workmen  and  others  at  the  depot,  Arundel 
Cove,  will  be  as  follows: 

(Here  follow  the  several  grades  and  pay  per  month.) 
'*  2.  In  addition  to  the  above  each  man  will  be  allowed 
30  cents  per  day  for  commutation  for  rations  from  the  date 
named    *    *     *." 

The  matter  of  commutation  of  rations  or  subsistence  is  one 
of  departmental  regulation  and  not  of  express  provision  of 
law.  The  act  of  April  16,  1908,  contains  no  reference  di- 
rectly or  indirectly  to  commutation  of  rations  to  the  enlisted 
force  of  the  Revenue-Cutter  Service.  It  remains  now,  as 
before  the  passage  of  said  act,  within  the  authority  of  the 
Secretary  of  the  Treasury  to  fix.  In  the  exercise  of  his  au- 
thority and  discretion  he  has  now  fixed  the  rate  of  commuta- 
tion at  30  cents  per  diem,  effective  from  the  date  of  the 
passage  of  said  act  of  April  16,  1908. 

The  enlisted  force  of  the  Colfax  and  Guthrie  have  been 
paid  commutation  at  the  rate  of  30  cents  per  diem  from 
April  16,  1908.  The  payments  are  correct  if  the  Secretary 
had  the  authority  to  increase  the  commutation  when  he  did, 
effective  from  April  16,  1908.  As  this  matter  of  commuta- 
tion is  one  of  purely  departmental  regulation,  I  am  not  dis- 
posed to  question  the  action  of  the  Secretary  in  thus  fixing  it. 
Under  such  regulations  the  men  will  be  entitled  to  commuta- 
tion for  the  actual  number  of  days  in  the  month.  They  have 
been  so  paid  in  the  present  account,  and  hence  the  Auditor's 
action  in  disallowing  one  day's  commutation  of  rations  to 
the  men  of  the  Colfax  and  Guthrie  must  be  reversed. 

There  remains  to  be  considered  the  disallowance  by  the 
Auditor  of  $5.29  because  of  an  overpayment  to  two  men — 
petty  officers — of  the  A  f  ache. 

Prior  to  the  passage  of  the  act  of  April  16,  1908,  all  en- 
listed men  of  the  Revenue-Cutter  Service  were  allowed  an 
increase  of  $1  per  month  for  each  three  years  of  continuous 
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service  in  accordance  with  departmental  orders  of  June  27, 
1895,  and  September  29,  1903,  as  follows: 

"All  persons  reenlisting  in  the  Revenue-Cutter  Service 
shall  be  entitled  to  receive  the  following  increase  of  monthly 
compensation:  First  reenlistment,  $1;  second  reenlistment, 
$2 ;  third  reenlistment,  $3 ;  fourth  reenlistment,  $i ;  fifth  re- 
enlistment, $5.  But  no  increase  of  compensation  shall  be 
allowed  to  any  enlisted  man  over  his  present  rate  of  pay, 
save  in  cases  of  promotion,  until  the  expiration  of  a  first 
term  of  three  vears'  service,  dating  from  the  1st  day  of  Julv, 
1895."    (General  Order  No.  1,  June  27,  1895.) 

"  1.  From  and  after  the  1st  day  of  October,  1903,  the  term 
of  enlistment  in  the  Revenue-Cutter  Service  will  be  for  one 
year,  instead  of  three,  and  General  Order  No.  1,  subdivision 
2  (reenlistments),  is  amended  accordingly. 

"2.  General  Order  No.  1,  'Reenlistments'  (paragraph  1), 
is  amended  to  read,  after  the  word  '  compensation,'  in  the  sec- 
ond line, '  after  first  three  years,  $1 ;  after  second  three  years, 
$2;  after  third  three  years,  $3;  after  fourth  three  years,  $4; 
after  fifth  three  years,  $5.' "  (General  Order  No.  82,  Sep- 
tember 29,  1903.) 

Section  8  of  the  act  of  April  16,  1908  (35  Stat,  62),  pro- 
vides : 

"  That  all  warrant  and  petty  officers  of  the  Revenue-Cut- 
ter Service  shall  receive  ten  per  centum  increase  of  pay  for 
every  five  years  of  service  as  such  warrant  or  petty  officers, 
such  increase  not  to  exceed  forty  per  centum  of  the  pay  of 
their  grade  or  rating    *     *     *.' 

As  stated  above  the  pay  of  the  several  grades  or  ratings 
of  the  Revenue-Cutter  Service  is  now  fixed  by  the  provision 
of  section  8  of  the  act  of  April  16,  1908,  first  above  quoted. 
The  other  part  of  said  section,  now  quoted,  supersedes  any 
order  or  regulation  of  the  department  relative  to  contin- 
uous-service pay  to  warrant  and  petty  officers,  and  provides 
that  they  shall  receive  10  per  cent  increase  of  pay  for  each  five 
years  of  service  as  such  warrant  or  petty  officer,  with  the  pro- 
viso that  such  increase  shall  not  exceed  40  per  cent  of  the  pay 
of  their  grade  or  rating. 

At  the  time  of  the  passage  of  the  act  of  April  16,  1908, 
neither  Mathisen  nor  Hahn  had  served  three  years.  Their 
fourth  year  of  continuous  service  began  April  24  and  29, 
1908,  respectively,  but  at  that  time  the  regulation  under 
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which  they  would  otherwise  have  been  entitled  to  an  increase 
of  $1  per  month  had  been  superseded  by  the  act  of  April  16, 
1908,  under  the  provisions  of  which  they  are  entitled  to  10 
per  cent  increase  when  they  shall  have  served  five  years 
as  petty  officers.  Both  of  the  men  have  been  paid  contin- 
uous-service pay  after  their  first  three  years'  service,  to 
which,  in  my  opinion,  they  are  not  entitled  under  the  law. 

The  action  of  the  Auditor  in  disallowing  $5.29  on  their 
account  is  affirmed. 

Upon  a  revision  of  the  above-described  account  I  find  a 
difference  in  favor  of  the  disbursing  officer  of  $10.80. 


PAY   OF  AN  ACTING  ASSISTANT  SURGEON   IN 

THE  NAVY. 

Acting  assistant  surgeons  in  the  Nnvy  appointed  under  the  act  of 
May  4,  1898,  are  not  "  commissioned  "  officers  within  the  meaning 
of  the  provision  of  the  act  of  May  13,  1908,  fixing  the  pay  and 
aHowances  of  officers  of  the  active  list  of  the  Navy. 

An  acting  assistant  surgeon  in  the  Navy  who  has  served  more  than 
five  years  is  entitled  to  the  pay  provided  by  section  1556  of  the 
Revised  Statutes  for  an  assistant  surgeon  after  five  years  from 
date  of  appointment. 

{Acting  Comptroller  Mitchell  to  B,  M.  Dobson^  Passed 
Assistant  Paymaster^  United  States  Navy,  October  15^ 
1908.) 

I  have  received  your  letter  of  September  28,  1908,  as 
follows : 

"  On  September  18,  1908,  the  accounts  of  Acting  Asst. 
Surg.  George  R.  Plummer,  U.  S.  Navy,  were  transferred  to 
me  at  the  rate  of  $2,000  per  annum.  Doctor  Plummer  en- 
tered the  service  July  1,  1903,  under  the  act  of  May  4,  1898. 

"  2.  I  have  the  honor  to  request  to  be  informed  whether 
Doctor  Plummer  should  be  paid  at  the  rate  of  an  assistant 
surgeon,  prior  to  the  act  of  March  3,  1899,  or  at  the  rate  of 
a  junior  lieutenant,  under  the  act  approved  May  13,  1908. 

"  3.  If  Doctor  Plummer  should  be  paid  under  the  law  in 
force  prior  to  March  3,  1899,  should  he  not  receive  the 
pay  of  an  assistant  surgeon  after  five  years  from  date  of 
appointment,  $1,600?" 
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The  appointment  of  acting  assistant  surgeons  in  the  Navy 
was  authorized  by  the  act  of  May  4,  1898  (30  Stat,  380),  as 
follows : 

"  The  President  is  hereby  authorized  to  appoint  for  tem- 
porary service  twenty-five  acting  assistant  surgeons,  who 
shall  have  the  relative  rank  and  compensation  of  assistant 
surgeons." 

The  act  of  May  13,  1908  (35  Stat,  127),  provides: 

"  Hereafter  all  commisaimied  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service,  and  the  annual  pay  of 
each  grade  shall  be  as  follows:  For  admiral,  *  *  *;  lieu- 
tenant, junior  grade,  two  thousand  dollars;     *     *     *." 

It  was  held  in  10  Comp.  Dec,  220,  that  an  acting  assistant 
surgeon  appointed  under  the  said  act  of  May  4,  1898,  was 
entitled  to  the  same  compensation  as  ah  assistant  surgeon 
was  entitled  to  at  the  time  of  the  approval  of  the  said  act 
of  May  4,  1898,  viz,  that  provided  by  section  1556  of  the 
Revised  Statutes,  and  that  his  compensation  remains  as  thus 
fixed  unless  changed  by  subsequent  legislation. 

It  was  further  held,  following  the  decision  in  the  case  of 
Taylor  v.  United  States  (38  Ct.  CI.,  155),  that  the  compensa- 
tion of  acting  assistant  surgeons  was  not  affected  by  section 
13  of  the  navy  personnel  act  of  March  3,  1899  (30  Stat., 
1007) ;  in  other  words,  that  acting  assistant  surgeons  were 
not  entitled  to  the  pay  provided  by  that  act  for  assistant 
surgeons. 

Acting  assistant  surgeons  are  not  mentioned  in  the  pro- 
vision quoted  above  from  the  act  of  May  13,  1908,  and  there 
is  nothing  therein  which  indicates  an  intention  that  said  pro- 
vision should  apply  to  that  class  of  officers. 

Acting  assistant  surgeons  appointed  under  the  said  act  of 
May  4,  1898,  are  not,  in  my  opinion,  "  commissioned  "  offi- 
cers within  the  meaning  of  that  term  as  used  in  the  above- 
quoted  provision  from  the  act  of  May  13,  1908.  (See  sec- 
tions 1410  and  1773  of  the  Revised  Statutes;  15  Op.  Att. 
Gen.,  561.) 

I  am  therefore  of  opinion  that  Acting  Assistant  Surgeon 
Plummer  is  not  entitled  to  pay  under  the  provision  of  the  act 
of  May  13,  1908,  quoted  supra^  but  that  having  served  more 
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than  five  years  he  is  entitled  to  the  pay  provided  by  section 
1556  of  the  Revised  Statutes  for  an  assistant  surgeon  after 
five  years  from  date  of  appointment. 


FEES  OF  CLERKS  OF  COURT  IN  BANKRUPTCY 

CASES. 

Where,  In  connection  with  a  partnership  banliruptcy  proceeding,  a 
separate  petition  is  filed  by  any  individual  member  of  the  partner- 
ship for  adjudication  in  bankruptcy  of  his  estate  as  separate 
from  the  partnership  adjudication,  the  clerk  shall  collect  and 
account  for  the  filing  fee  from  such  individual,  in  addition  to  the 
filing  fee  for  the  partnership,  except  where  he  is  prohibited  from 
collecting  separate  fees  by  the  action  of  the  court  exercising 
Jurisdiction  in  the  case,  or  where  the  proceeding  is  in  forma 
pauperis. 

{Decis^ion  by  Acting  Comptroller  Mitchell^  October  17^  1908,) 

The  Auditor  for  the  State  and  other  Departments  has 
reported  under  date  of  the  6th  instant  for  approval,  dis- 
approval, or  modification  under  section  8  of  the  act  of  July 
31,  1894  (28  Stat.,  208),  the  following  decision  making  an 
original  construction  of  section  52  of  the  act  of  July  1,  1898 
(30  Stat.,  669) : 

"The  emolument  returns  of  G.  E.  Bowden,  late  clerk, 
district  court,  eastern  district  of  Virginia,  for  the  calendar 
year  1907  are  before  this  office.  The  returns  report  four 
cases  of  voluntary  bankruptcy  by  copartnerships.  The  clerk 
collected  and  reported  but  one  filing  fee  in  each  case.  The 
practice  in  this  district  is  to  discharge  the  partnership  and 
to  also  discharge  each  copartner  whether  the  petition  asks 
the  discharge  of  each  individual  partner  or  not.  If  each 
partner  desires  a  separate  discharge  in  bankruptcy,  the  peti- 
tion should  apparently  ask  for  the  same.  Section  52,  act 
July  1,  1898,  provides:  'Clerks  shall  respectively  receive 
as  ruU  compesation  for  their  service  to  each  estate  a  filing 
fee  of  $10.'  It  seems  therefore  that  the  clerk  should  collect 
and  report  a  sei)arate  filing  fee  from  the  partnership  and 
from  each  individual  composing  the  partnership,  and  this 
office  so  decides," 
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Section  5  of  the  act  of  July  1,  1898  (30  Stat.,  547),  pro- 
vides : 

"  A  partnership,  during  the  continuation  of  the  partner- 
ship business,  or  after  its  dissolution  and  before  the  final 
settlement  thereof,  mav  be  adjudged  a  bankrupt. 

"  The  creditors  of  the  partnership  shall  appoint  the  trus- 
tee; in  other  respects  so  far  as  possible  the  estate  shall  be 
administered  as  herein  provided  lor  other  estates. 

"  The  court  of  bankruptcy  which  has  jurisdiction  of  one 
of  the  partners  may  have  jurisdiction  of  all  the  partners  and 
of  the  administration  of  the  partnership  and  individual 
property. 

"  The  trustee  shall  keep  separate  accounts  of  the  partner- 
ship property  and  of  the  property  belonging  to  the  indi- 
vidiial  partners. 

"  The  expenses  shall  be  paid  from  the  partnership  prop- 
erty and  the  individual  property  in  such  proportions  as  the 
court  shall  determine. 

"The  net  proceeds  of  the  partnership  property  shall  be 
appropriated  to  the  payment  of  the  partnership  debts,  and 
the  net  proceeds  of  tne  individual  estate  of  each  partner  to 
the  payment  of  his  individual  debts.  Should  any  surplus 
remain  of  the  property  of  any  partner  after  paying  his 
individual  debts,  such  surplus  shall  be  added  to  the  partner- 
ship assets  and  be  applied  to  the  payment  of  the  partner- 
ship debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus 
shall  be  added  to  the  assets  of  the  mdividual  partners  in 
the  proportion  of  their  respective  interests  in  the  partner- 
ship. 

"  The  court  may  permit  the  proof  of  the  claim  of  the  part- 
nership estate  against  the  individual  estates,  and  vice  versa, 
and  may  marshal  the  assets  of  the  partnership  estate  and 
individual  estates  so  as  to  prevent  preferences  and  secure 
the  equitable  distribution  of  the  property  of  the  several 
estates. 

"  In  the  event  of  one  or  more  but  not  all  of  the  members 
of  a  partnership  being  adjudged  bankrupt,  the  partnership 
property  shall  not  be  admmistered  in  bankruptcy,  unless  by 
consent  of  the  partner  or  partners  not  adjudged  bankrupt; 
but  such  partner  or  partners  not  adjudged  bankrupt  shall 
settle  the  partnership  business  as  expeditiously  as  its  nature 
will  permit,  and  account  for  the  interest  of  the  partner  or 
partners  adjudged  bankrupt." 

Section  40  of  same  act  (30  Stat.,  556),  as  amended  by  the 
act  of  February  5,  1903  (32  Stat.,  799),  provides: 

"  Referees  shall  receive  as  full  compensation  for  their  serv- 
ices, payable  after  they  are  rendered,  a  fee  of  fifteen  dollars 


Digitized  by  VjOOQIC 


FEES  OF  CLERKS  OF  COURT.  251 

deposited  with  the  clerk  at  the  time  the  petition  is  filed  in 
each  case,  except  when  a  fee  is  not  required  from  a  voluntary 
bankrupt." 

Section  48  of  the  same  act  (30  Stat.,  557),  provides: 

'•  Trustees  shall  receive  full  compensation  for  their  serv- 
ices, payable  after  they  are  rendered,  a  fee  of  five  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is  filed  in 
each  case,  except  when  a  fee  is  not  required  from  a  voluntary 
bankrupt." 

Section  51  (30  Stat.,  558),  provides: 

"Clerks  shall  respectively  (1)  account  for,  as  for  other 
fees  received  by  them,  the  clerk's  fee  paid  in  each  case  and 
such  other  fees  as  may  be  received  for  certified  copies  of 
records  which  mav  be  prepared  for  persons  other  than  offi- 
cers; (2)  collect  the  fees  of  the  clerk,  referee,  and  trustee  in 
each  case  instituted  before  filing  the  petition,  except  the  peti- 
tion of  a  proposed  voluntary  bankrupt  which  is  accompanied 
by  an  affidavit  stating  that  the  petitioner  is  without,  and 
can  not  obtain,  the  money  with  which  to  pay  such  fees." 

Section  52  (30  Stat.,  559),  provides: 

"  Clerks  shall  respectively  receive  as  full  compensation 
for  their  services  to  each  estate  a  filing  fee  of  ten  dollars, 
except  when  a  fee  is  not  required  from  a  voluntary  bank- 
rupt." 

The  question  involved  in  the  Auditor's  decision  would  be 
easy  of  solution  were  it  not  for  the  varying  and  conflicting 
practices  that  obtain  in  the  different  district  courts  of  the 
United  States  in  bankruptcy  cases.  This  difference  in  prac- 
tice and  lack  of  harmony  in  said  courts,  as  evidenced  by  their 
decisions  on  the  subject  of  the  proper  fees  payable  to  the 
clerk  under  the  bankruptcy  laws,  doubtless  arises  from  the 
peculiar  doctrine  of  "  partnership  entity  "  which  has  evolved 
out  of  the  bankruptcy  act  now  in  force. 

That  act  provides  that  any  "  person  "  who  owes  debts  shall 
be  entitled  to  the  benefits  of  the  act  as  a  voluntary  bankrupt, 
and  also  that  a  "  partnership  "  may  be  adjudged  a  bankrupt, 
and  further  that  in  case  of  a  partnership  bankruptcy  the 
estate  is  to  be  administered  similarly  to  other  estates.  At  the 
same  time  the  court  may  exercise  jurisdiction  over  the  indi- 
vidual property  as  well  as  the  partnership  property,  and  it 
is  provided  in  such  case  that  the  trustee  shall  keep  separate 
accounts  of  the  partnership  property  and  the  property  be- 
longing to  the  individual  partners. 
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These  provisions  have  led  the  courts  to  regard  a  partner- 
ship in  bankruptcy  as  a  legal  entity  distinct  and  separate 
from  the  persons  composing  the  partnership.  {In  re  Meyer, 
98  Fed.  Rep.,  976 ;  In  re  McLaren^  125  erf.,  835 ;  In  re  L.  Stein 
cfc  Co,,  127  id.,  547 ;  In  re  Perley,  138  id.,  927.)  The  ordinary 
relationship  existing  under  the  common  law  between  the  in- 
dividuals and  the  partnership  is  not  strictly  regarded  in 
bankruptcy,  but  the  individuals  and  the  partnership  arc 
looked  upon  as  entities  separate  and  to  be  distinguished  from 
each  other.  {In  re  SandeHin,  109  Fed.  Rep.,  857.)  There- 
fore the  firm  must  petition  as  a  firm  and  is  adjudged  a  bank- 
rupt as  a  firm.  This  new  practice  or  doctrine  has  led  to 
decisions  by  the  courts  which  tend  to  confusion  in  regard  to 
the  proper  fees  that  should  be  collected  by  the  clerk  of  the 
court  for  his  services. 

In  order  to  consider  the  views  of  the  courts  upon  this  sub- 
ject reference  will  be  made  to  several  cases  which  may  be 
regarded  as  leading  cases  wherein  the  courts  have  expressed 
opinions  upon  this  subject. 

In  the  case  In  re  Langslow  et  al.  (98  Fed.  Rep.,  869),  it 
was  decided  that  upon  the  voluntary  application  of  a  part- 
nership for  the  benefit  of  the  bankruptcy  act  only  one  peti- 
tion need  be  filed,  and  all  that  is  done  thereupon  constitutes 
but  one  proceeding,  although  it  includes  granting  a  discharge 
to  each  of  the  partners  and  only  one  deposit  of  the  filing  fee 
required  by  the  act  is  necessary.     The  court  in  this  case  said : 

"  That  this  fee  is  wholly  inadequate  in  many  cases  can 
not  be  denied,  but  the  remedy,  of  course,  is  with  Congress. 
The  court  has  no  authority  to  enlarge  the  statutory  fee.  A 
partnership  petition  is  but  one  proceeding.  Only  one  peti- 
tion (in  triplicate)  need  be  filed.  The  clerk  has  no  authority 
to  demand  more  than  the  statutory  fees." 

In  the  case  In  re  Gay  et  ah  (98  Fed.  Rep.,  870),  the  court 
was  of  opinion  that  a  proceeding  in  bankruptcy,  upon  a  vol- 
untary petition  by  a  firm,  in  which  the  individual  partners 
also  join,  is  but  a  single  proceeding,  although  each  of  the 
partners  seeks  a  discharge  from  all  classes  of  debts,  and  only 
one  deposit  of  the  filing  fee  is  necessary.  In  this  case  the 
court  granted  a  discharge  to  each  member  of  the  firm  which 
covered  his  liability  on  the  debts  of  the  partnership  as  well  as 
his  individual  indebtedness. 
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It  is  well  here  to  remark  that  the  form  prescribed  by  the 
Supreme  Court  of  the  United  States  for  a  partnership  peti- 
tion in  bankruptcy  concludes  with  the  prayer  that  the 
"firm"  may  be  adjudged  to  be  "bankrupt"  within  the 
purview  of  the  bankruptcy  acts. 

Subsequent  to  the  decisions  in  the  Langslow  and  Gay  cases 
above  referred  to  there  have  been  several  decisions  of  the 
courts  in  which  an  entirely  different  view  is  expressed. 

In  the  case  In  re  Barden  (101  Fed.  Rep.,  553)  it  was 
held  that  where  a  partnership  applies  for  the  benefit  of  the 
bankruptcy  law,  and  files  a  petition  for  the  adjudication  of  the 
firm  as  such,  and  also  separate  petitions  for  the  adjudication 
of  the  several  partners,  each  petition,  with  the  accompanying 
schedules,  constitutes  a  separate  and  distinct  "  case  "  within 
the  meaning  of  the  provisions  of  the  act  relating  to  fees  of 
officers,  and  a  deposit  of  the  statutory  filing  fees  must  be 
made,  not  only  for  the  partnership,  but  also  for  each  member 
of  the  -firm  who  seeks  »uch  adjudication'.  The  court  regarded 
the  expressions  "  in  each  case  "  and  "  in  each  estate  "  as  they 
appear  in  the  bankruptcy  act  as  requiring  the  payment  of 
separate  filing  fees  for  the  partnership  as  a  distinct  entity  in 
addition  to  the  separate  estates  of  each  of  the  individual 
partners,  thus  recognizing  the  estates  of  the  firm  and  its 
component  members  as  being  separate  and  distinct,  and  was 
of  opinion  that  the  law  contemplated  that — 

"  Clerks  shall  receive  for  their  services  to  each  estate  a 
filing  fee  of  $10;  that  is,  $10  for  filing  the  petition  and 
schedule  of  the  partnership,  and  $10  for  filing  the  petition 
and  schedule  of  each  individual  member  thereof — ^$10  from 
each  estate  to  be  administered  *  *  ♦.  My  conclusion 
is  that  *  *  *  each  petition  and  the  accompanying 
schedules  constitute  a  separate  and  distinct  case    *     *     *. ' 

In  the  case  In  re  Farley  (115  Fed.  Rep.,  359),  the  above 
case  of  In  re  Bojrden  was  followed,  and  the  court  went  still 
farther  and  held  that  where  the  members  of  a  partnership 
which  filed  a  voluntary  petition  in  bankruptcy  sought  and 
received  discharge  from  their  individual  as  well  as  firm 
liabilities  the  clerk  was  entitled  to  separate  fees,  as  though 
they  were  separate  and  distinct  cases  as  to  each  partner,  in 
addition  to  the  partnership  case,  although  no  individual 
petitions  were  filed  and  in  other  respects  the  case  had  been 
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improperly  treated  as  a  single  case.    The  court  in  this  case 
was  of  opinion — 

"  *  *  *  that  when  the  members  of  a  finn  which  files  a 
voluntary  petition  desire  to  be  adjudicated  bankrupts  indi- 
vidually— 1.  e.,  as  against  their  individual  creditors,  as  well 
as  against  the  firm  creditors — they  should  each  -file  an  indi- 
vidual j)etition;  and  that  in  a  case  such  as  the  present,  w^here 
there  are  two  partners  each  desirinff  an  individual  discharge, 
there  should  be  three  orders  of  adjudication  and  of  refer- 
ence, and  that  in  all  the  other  proceedings  the  idea  of  the 
three  separate  '  cases  '  should  be  carried  out. 

"  Certainly,  three  separate  estates  are  to  be  administered, 
and,  in  strictness,  three  discharges  are  sought.  In  re  Langs- 
loio  (98  Fed.,  869)  and  In  re  Gay  {id.^  870)  hold  that  in  cases 
such  as  this  only  one  fee  is  to  be  allowed.  The  reasoning  in 
these  cases  does  not  seem  to  me  as  satisfactory  as  that  in 
Barden's  case  (101  Fed.,  555),  in  which  the  reverse  is  held." 

In  still  another  case  {In  re  Merair^  116  Fed.  Rep.,  655) 
the  doctrine  of  the  entity  of  the  corporation  as  separate  from 
that  of  its  individual  members  is  adhered  to,  and  the  court 
was  of  opinion  that  simultaneous  proceedings  against  the 
individual  members  of  a  partnership  do  not  necessarily  bring 
the  partnership  into  court. 

From  the  foregoing  it  will  be  seen  that  the  rule  announced 
by  the  earlier  decisions  to  the  effect  that  but  one  petition  is 
necessary,  and  but  one  filing  fee  payable  in  a  partnership 
case  where  both  the  firm  eo  nomine  and  the  individual  part- 
ners are  adjudicated  bankrupts,  has  apparently  been  de- 
parted from,  the  trend  of  the  later  decisions  on  this  subject 
being  clearly  toward  the  opposite  view,  viz,  that  the  adju- 
dication of  the  firm  constitutes  a  different  case  and  involves 
the  administration  of  a  different  "  estate  "  from  that  of  the 
individual  members  of  the  partnership,  and  that  for  each 
case  or  estate  a  separate  filing  fee  is  payable,  except  where 
the  proceeding  is  in  forma  pauperis. 

There  can  be  no  doubt  but  that  the  clerk  should  report 
and  account  for  his  filing  fees  when  collected,  whether  paid 
at  the  time  the  petition  is  filed  or  subsequently;  but  it  is 
evident  that  where  the  court  regards  the  adjudication  of  the 
firm  and  its  individual  members  as  one  proceeding  in  court 
and  upon  one  petition  discharges  the  firm  as  well  as  the 
members  thereof  individually,  the  clerk  not  being  permitted 
by  such  practice  to  collect  separate  fees,  it  would  be  mani- 
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festly  unjust  to  such  clerk  to  charge  him  in  the  settlement  of 
his  account  at  the  Treasury  with  fees  which  he  did  not  col- 
lect, and  was  not  allowed  to  collect  by  the  action  of  the 
court. 

It  is  to  be  regretted  that  the  views  of  the  judges  are  so 
divergent  and  conflicting  upon  this  subject,  resulting  in  a 
practice  in  one  district  entirely  at  variance  with  that  obtain- 
ing in  another  district ;  but  as  a  clerk  is  an  oflBcer  of  the  court, 
being  its  appointee,  and  must  in  the  collection  of  filing  fees 
in  bankruptcy  cases  conform  to  the  orders  of  the  judge  as 
to  whether  partnership  adjudications  are  separate  cases  or 
not  when  the  individuals,  as  such,  are  so  adjudicated  bank- 
rupts, I  am  of  opinion  that  the  clerk  should  report  and 
account  for  such  filing  fees  only  as  the  court  permits  him 
to  charge  and  collect  in  addition  to  the  filing  fee  for  the 
partnership.  It  is  apparent  that  the  clerk  can  not  so  regard 
a  case,  which  case  is  considered  and  treated  by  the  court  as 
one  case  or  proceeding,  as  being  two  or  more  separate  cases 
or  proceedings,  and  thus  increase  his  emoluments,  for  if  he 
did  so  and  the  petitioners  protested  against  the  collection  of 
the  separate  filing  fees  such  additional  fees  paid  to  the  clerk 
would  doubtless  be  refunded  as  soon  as  the  judge  ruled  on 
such  protest. 

The  rule  that  of  necessity  must  be  adopted  by  the  account- 
ing oflScers,  and  which  conforms  to  the  law  as  I  view  it,  is 
that  when  a  petition  is  filed  for  the  adjudication  of  a  firm 
as  a  bankrupt,  the  clerk  must  collect  and  account  for  the 
statutory  filing  fee  of  $10 ;  and  where  a  separate  petition  is 
filed  by  any  individual  for  adjudication  in  bankruptcy  of 
his  estate  as  separate  from  the  partnership  adjudication,  a 
filing  fee  of  $10  should  be  collected  from  such  individual 
and  accounted  for  by  the  clerk,  except  in  petitions  in  forma 
pauperis^  and  unless  such  collection  from  the  individual  is 
prohibited  by  the  court  exercising  jurisdiction  in  the  par- 
ticular case. 

The  Auditor  states  that  the  practice  obtaining  in  the  court 
of  which  G.  E.  Bowden,  deceased,  was  late  clerk  "  is  to  dis- 
charge the  partnership  and  also  discharge  each  copartner 
whether  the  petition  asks  the  discharge  of  each  individual 
partner  or  not,"  and  decides  that  "  the  clerk  should  collect 
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and  report  a  separate  filing  fee  from  the  partnership  and 
from  each  individual  composing  the  partnership." 

This  decision  of  the  Auditor  fails  to  show  that  the  indi- 
vidual members  of  the  partnership,  in  the  cases  considered 
by  him,  made  petition  to  be  adjudicated  bankrupts  other 
than  as  a  firm,  or  that  their  individual  estates  were  admin- 
istered separately  from  that  of  the  firm,  and  in  accordance 
with  the  opinion  expressed  by  me  above,  the  decision  of  the 
Auditor  is  not  approved. 


PAYMENT  OF  RETAINED  PERCENTAGES  PRIOR 
TO  TIME  FIXED  THEREFOR  IN  CONTRACT. 

Where  a  contract  provides  for  the  retention  of  10  per  cent  of  the 
contract  price  for  a  period  of  twelve  months  from*  the  date  of 
acceptance  of  the  whole  work  thereunder  as  a  guaranty  of  said 
work,  and  the  completion  of  the  work  under  the  contract  was  un- 
reasonably delayed  solely  on  account  of  the  Government's  failure 
to  perform  its  part  of  the  contract  payment  of  such  retained  per- 
centage may  be  made  before  the  expiration  of  the  said  guaranty 
period  upon  approval  of  a  supplemental  agreement  providing  for 
such  payment. 

{Acting  Comptroller  Mitchell  to  the  Secretary  of  War,  Octo- 
ber 20, 1908.) 

By  reference  of  a  communication  from  the  Providence 
Engineering  Works,  dated  July  6,  1908,  with  indorsements 
thereon,  the  Adjutant-General,  by  your  authority,  requests 
my  decision  upon  the  question  whether  payment  of  $3,297, 
which  is  10  per  cent  of  the  contract  price  retained  as  a  guar- 
anty under  a  contract  dated  March  29,  1905,  between  the 
UHited  States  and  said  company,  can  now  be  made  in  accord- 
ance with  the  terms  of  a  supplemental  contract  submitted 
therewith. 

The  original  contract  provides  for  the  installation  of  three 
Corliss  engines  in  the  power  house  at  West  Point,  N.  Y.,  and 
reads  in  part  as  follows : 

"Article  1.  That  the  said  party  of  the  second  part  shall 
furnish  and  install,  complete  and  ready  for  operation,  in  a 
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power  house  to  be  built  for  the  United  States  Military  Acad- 
emy at  West  Point,  New  York,  three  (3)  Corliss  engines  for 
electric  lighting,  as  follows : 

"Two  (2)  tandem  compound  engines  and  one  (1)  simple 
engine,  together  with  apparatus,  in  exact  accordance  with 
specifications  hereto  attached,  marked  'A,'  and  which  forms 
a  part  of  this  contract,  and  plan  hereto  attached,  marked  '  B,' 
and  which,  so  far  as  it  relates  thereto,  also  forms  a  part  of 
this  contract. 

"  It  is  further  agreed  that  the  work  of  erection  and  installa- 
tion of  the  aforesaid  engines  shall  be  commenced  within 
thirty  (30)  days  after  being  notified  in  writing  by  the  party 
of  the  first  part,  or  his  representative,  that  the  power  house 
is  in  condition  to  receive  them  and  that  the  whole  shall  be 
ready  for  operation  within  three  (3)  months  after  the  date 
of  said  notification." 

The  specifications  which  became  a  part  of  said  contract 
are  in  part  as  follows : 

"35.  For  every  day  additional,  including  Sundays  and 
holidays,  that  the  whole  is  not  complete  as  contracted,  the 
contractor  shall  forfeit  to  the  United  States  twenty-five 
($25)  dollars  per  day.  The  total  amount  to  be  deducted 
from  final  payment  upon  the  contract.  In  signing  the  con- 
tract the  contractor  acknowledges  that  he  fully  understands 
the  time  and  conditions  incident  to  the  completion  of  the 
work.     *     *     * 

"  37.  Payments  will  be  made  during  the  progre&s  of  the 
work  at  the  discretion  of  the  officer  in  charge,  but  the  pay- 
ments shall  not  exceed  80  per  cent  of  the  value  of  the  material 
and  work  actually  in  the  building  as  determined  by  the 
officer  in  charge,  and  no  payment  shall  be  made  for  a  less 
sum  than  $2,000.  At  the  completion  of  the  whole  in  accord- 
ance with  the  plans  and  specifications  to  the  satisfaction  of 
the  officer  in  charge  and  when  the  work  has  been  tested  and 
accepted,  the  balance  due  the  contractor  will  be  paid  within 
thirty  days  after  final  inspection  and  acceptance  of  the 
whole,  except  a  reservation  of  10  per  cent  of  the  contract 
price  to  be  held  twelve  months  from  the  date  of  acceptance 
for  guarantees  provided  in  article  52,  section  3." 

In  its  communication  to  the  officer  in  charge  of  construction 
the  contractor  requests  that  this  10  per  cent  of  the  contract 
price  retained  under  the  terms  of  said  specifications  be  paid 
at  once,  although  the  work  was  but  completed  on  April  9, 
1908. 

86404— vol  ir 
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The  first  indorsement  was  made  on  this  communication  by 
the  officer  in  charge  of  construction,  Maj.  J.  M.  Carson,  jr., 
as  follows.: 

"The  Providence  Engineering  Works  erected  the  three 
Corliss  engines  in  the  new  power  house,  and  have  completed 
the  same  satisfactorily.  The  work  was  accepted  under  date 
of  May  29,  1908,  and  90  per  cent  of  the  contract  price  paid. 
Under  the  requirements  of.  the  specifications,  10  per  cent  of 
the  contract  price  was  to  be  retained  for  a  perioa  of  twelve 
months  from  final  acceptance,  as  a  guarantee  for  satisfactory 
working  of  the  engines.    The  amount  so  retained  is  $8,297. 

"  The  consulting  engineer,  who  prepared  the  plans  for  the 
power  house  equipment,  recommends  that  this  retained  10 
per  cent  be  now  paid  for  reasons  stated  in  his  letter  of  tho 
10th  instant,  herewith.  In  his  recommendation  I  concur. 
The  engines  have  been  in  operation  more  or  less  constantly 
for  several  months  and  without  development  of  any  defect ; 
in  fact,  as  time  goes  on  they  work  more  smoothly  and  easily, 
as  was  expected. 

"  There  were  delays  in  the  completion  of  the  building,  for 
which  this  company  was  in  no  way  responsible,  and  which 
delayed  completion  of  its  work  for  more  than  a  year.  For 
that  reason,  the  retention  of  this  10  per  cent  is  working  a 
hardship  upon  them,  from  which  injustice  they  should  be 
relieved.  The  engines  have  been  thoroughly  tested  and  have 
fully  met  the  ^arantees  of  the  contract,  and  should  anv 
defects  occur  within  the  next  nine  or  ten  months,  they  will 
undoubtedly  be  of  a  very  minor  character,  and  the  reputation 
and  standing  of  the  f^rovidence  Engineering  Works  and 
their  interest  in  this  plant  are  such  that  I  am  positive  no 
money  retention  is  necessary  in  order  to  guarantee  their  good 
faith. 

'^  I  recommend  that  the  retention  of  10  per  cent  of  the 
contract  price  for  twelve  months  from  May  29,  1908,  as  a 
guarantee  and  as  required  by  the  terms  of  the  contract,  be 
waived,  and  that  I  be  authorized  to  make  final  settlement, 
provided  the  company  will  give  the  Government  a  written 
guarantee  that  they  will  remedy  any  defects  that  may 
develop  before  May^  29,  1909,  from  causes  not  incidental  to 
the  operation  of  the  engines." 

Further  statements  are  made  by  this  officer  in  the  seventh 
and  twenty-first  indorsements  as  follows : 

"  Contract  with  the  Providence  Engineering  Works  (copy 
herewith)  was  made  under  date  of  March  29,  1905 ;  installa- 
tion to  commence  within  thirty  days  after  being  notified 
that  building  was  ready  for  the  machinerv,  and  to  be  com- 
pleted three  months  thereafter.    A  bond  of  $11,000  was 
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required.  Owing  to  delays  in  erection  of  building  by  other 
contractors,  installation  of  machinery  could  not  be  com- 
menced until  the  latter  part  of  September,  1907.  This 
was  pushed  forward  by  the  Providence  Engineering  Works 
as  rapidly  as  conditions  at  building  would  permit  Omit- 
ting delays  for  which  this  contractor  was  not  responsible,  the 
erection  of  the  engines  was  completed  as  per  contract. 
Tests  were  made  in  April,  1908,  and  work  accepted  under 
date  of  May  29,  1908.  The  specifications  state  that  build- 
ing would  not  be  ready  for  engines  before  October,  1905. 
The  contractors  had  reason  to  befieve,  when  the  contract  was 
made,  that  the  building  would  be  ready  shortly  after  that 
date.  They  were  ready  to  start  installation  by  November 
of  1905,  and  held  the  engines  at  their  shops  from  that  date 
until  September,  1907,  for  the  convenience  of  the  Government. 
During  this  delay,  they  were  required  to  maintain  their 
bond  of  $11,000. 

''  It  seems  to  me  that  the  Providence  Engineering  Works 
has  grounds  for  a  claim  against  the  Government,  arising 
from  being  delayed  in  fulfilling  its  contract  (interest  on 
money  invested  in  machinery  completed  and  awaiting  erec- 
tion), and  for  required  extension  of  its  bond. 

"  I  recommend  that  the  further  retention  of  the  10  per  cent 
($3,297)  be  waived,  provided  the  contractor  will  relinquish 
all  claims  for  delay  and  premium  on  bonds,  and  give  a  writ- 
ten guarantee  that  this  waiver  will  not  affect  the  guarantee 
provided  in  the  contract  for  the  period  ending  May  29, 1909." 

'"  On  March  14, 1907,  the  contractor  was  notified  in  writing 
that  the  power  house  would  be  ready  for  receipt  of  apparatus 
by  June  15,  this  being  three  months'  notice  required  by  the 
contract. 

"  In  letter  of  March  26,  1907,  date  of  delivery  was  post- 
poned to  July  15, 1907,  owing  to  failure  of  general  contractor 
to  sufficiently  advance  work  of  construction  on  building. 

^- Again,  in  letters  of  August  12,  1907,  and  September  3, 
1907,  date  of  delivery  was  postponed  to  September  15,  1907, 
owing  to  delay  in  completion  or  roof  and  floor. 

"  On  September  13,  1907,  telegram  was  sent  requesting 
delay  of  erection  of  engines  until  September  23,  1907,  on 
account  of  condition  of  road  and  delay  in  erection  of  crane. 

"  On  September  30,  1907,  telegram  was  sent  informing 
the  Providence  Engineering  Works  of  arrival  of  shipment. 
Delivery  at  the  power  house  began  October  1,  1907. 

"  The  roof  and  floor  of  the  engine  room  were  incomplete, 
and  the  general  construction  of  the  building  was  not  suf- 
ficiently advanced,  and  installation  of  traveling  crane,  neces- 
sary in  the  erection  of  the  engines,  to  be  supplied  by  the 
United  States,  was  incomplete. 
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"  Installation  of  the  work  was  completed  April  9,  1908.'' 
In  accordance  with  the  recommendation  of  the  Superin- 
tendent of  the  Military  Academy,  and  on  the  advice  of  the 
Judge- Advocate-General  of  the  Army,  a  supplemental  con- 
tract was  prepared,  which  reads  in  part  as  follows: 

"  This  agreement  witnesseth  that  said  Col.  H.  L.  Scott, 
U.  S.  Army,  superintendent  United  States  Militarv  Acad- 
emy, for  and  in  behalf  of  the  United  States  of  America, 
and  the  said  Providence  Engineering  Works,  for  itself,  its 
successors  and  assigns,  having  mutually  agreed,  and  by  these 
presents  do  mutually  covenant  and  agree,  to  and  with  each 
other,  to  waive  said  terms  of  payment  in  so  far  as  they  apply 
to  the  reservation  of  10  per  cent  of  contract  price  for  a 
period  of  twelve  months,  provided  that  this  agreement  shall 
111  no  way  affect  the  guarantee  for  the  satisfactory  workings 
of  the  engines  provided  for  in  specifications  of  said  original 
contract. 

"  In  consideration  of  this  waiver  it  is  further  agreed  that 
the  said  Providence  Engineering  Works  shall  hold  the 
United  States  blameless  for  all  claims  arising  out  of  the 
delay  in  the  construction  of  said  power  house,  and  that  on 
the  execution  of  this  supplemental  contract  the  party  of  the 
first  part  shall  pay  to  the  party  of  the  second  part  the  10  per 
cent  of  contract  price  now  withheld  as  a  reservation  for 
guarantee.'' 

It  will  be  noticed  that  the  original  contract  provides  that 
the  installation  of  the  engines  should  commence  within  thirty 
days  after  notification  to  the  contractor  that  the  power  house 
was  in  condition  to  receive  the  engines,  and  that  the  engines 
should  be  completely  installed  and  ready  for  operation  within 
three  months  after  the  date  of  said  notification.  It  also  pro- 
vides that  liquidated  damages  shall  accrue  in  favor  of  the 
Government  in  the  event  that  the  time  limit  for  final  comple- 
tion shall  be  exceeded.  Thus  time  is  of  the  essence  of  the 
contract. 

While  there  is  no  express  provision  in  the  original  contract 
limiting  the  time  in  which  the  Government  might  have  the 
engine  house  in  readiness  to  receive  the  engines,  and  notify 
the  contractor  to  that  effect,  I  am  of  opinion  that  the  contract 
must  be  construed  to  impliedly  provide  that  such  power 
house  should  be  made  ready  to  receive  the  engines  and  noti- 
fication thereof  made  to  the  contractor  within  a  reasonable 
time.     (See  15  Comp.  Dec,  74.) 
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The  original  contract  was  entered  into  on  March  29,  1905, 
and  the  notification  to  the  contractor  to  commence  the  work 
of  installation  was  deferred  until  March  14,  1907,  a  period 
of  almost  two  years,  during  which  time  the  contractor  was 
required  to  keep  the  engines  in  readiness  for  installation. 
This  notice  stated  that  the  power  house  would  be  ready  to 
receive  the  engines  by  June  15,  1907,  which  was  afterwards 
postponed  to  September  23,  1907. 

It  is  stated  in  the  seventh  indorsement  by  the  officer  in 
charge  of  construction  that — 

''  Installation  of  machinery  could  not  be  commenced  until 
the  latter  part  of  September,  1907.  This  was  pushed  for- 
ward bj'  the  Providence  Engineering  Works  as  rapidly  as 
conditions  at  building  would  permit.  Omitting  delays  for 
which  this  contractor  was  not  responsible,  the  erection  of  the 
engines  was  completed  as  per  contract." 

By  the  above  indorsement  it  is  understood  that  the  delay 
by  the  contractor  in  installing  the  engines  as  per  terms  of 
the  contract  was  caused  solely  by  the  Government's  failure 
to  have  the  power  house  in  readiness  to  receive  them.  The 
work  of  installation  was  not  completed  until  April  9,  1908. 
It  took  the  Providence  Engineering  Works  more  than  three 
years  to  perform  its  contract,  and  this  was  caused  by  the 
Government's  failure  to  perform  its  part  of  the  contract. 

I  am  of  opinion  that  by  the  terms  of  the  contract  the  Gov- 
ernment was  entitled  to  a  reasonable  time  in  which  to  have 
the  power  house  in  readiness  for  the  reception  and  installa- 
tion of  said  engines,  but  that  the  time  taken  by  the  Govern- 
ment for  that  purpose  was  unreasonable  and  beyond  the  time 
contemplated  by  the  parties  at  the  time  they  made  said 
contract. 

In  MansiUU  v.  N.  Y.  C.  and  H.  R.  Railroad  Co.  (102  N.  Y., 
205,  211),  it  was  said: 

"  It  is  a  well-settled  principle  of  law  in  the  construction 
of  contracts  that  when  the  obligation  of  performance  by 
one  party  presupposes  the  doing  of  some  act  on  the  part  of 
the  other  prior  thereto,  that  the  neglect  or  refusal  to  per- 
form such  act  not  only  dispenses  with  the  obligation  of  per- 
formance by  the  other,  but  also  entitles  him  to  rescind,  or 
when  rescission  wull  not  afford  him  an  adequate  remedy,  to 
continue  the  work  and  recover  such  damages  as  the  delin- 
quency has  occasioned,  against  the  defaulting  party."     (See 
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also  Allamon  v.  Mayor  of  Albany^  43  Barb.,  33;  O,  A,  and 
M.  Railroad  Co.  v.  Placide  and  Clark^  35  Md.,  315 ;  Lanman 
V.  Younr/^  31  Pa.  St.,  30G;  Bhnchard  v.  Inhabitants  of  Blaek- 
stone,  102  Masss.,  343;  and  Tohey  v.  Price.^  75  111.,  645.) 

I  am  of  opinion,  upon  all  of  the  facts  stated,  that  if  the 
Secretary  of  War  will  approve  the  supplemental  contract 
submitted,  payment  of  the  10  per  cent  of  contract  price  re- 
tained as  stated  may  be  made.  (See  United  States  v.  Corliss 
Steam  Engine  Co.^  91  U.  S.,  321.) 


ADDITIONAL  COMPENSATIOX  OF  A  MATE  OF 
THE  NAVY  FOR  SERVICES  AS  A  NAVY  MAIL 
CLERK. 

A  mate  of  the  Navy  Is  eligible  for  fielection  and  designation  as  a 
Navy  mail  clerli  under  the  act  of  May  27,  1908,  and  is  entitled  to 
receive  the  pay  provided  in  said  act  for  a  Navy  mail  clerk  in 
addition  to  his  pay  as  mate,  provided  the  provision  in  said  act 
for  the  designation  and  qualification  of  a  Navy  mail  clerk  has 
been  fully  complietl  with. 

{Acting  Comptroller  Mitchell  to  the  Secretary  of  the  X^avy^ 
October  21,  1908.) 

I  have  received  by  your  reference  of  the  2d  instant  the 
following  connnunication  addressed  to  you  by  F.  P.  Sack- 
ett,  paymaster.  United  States  Navy,  the  pay  officer  of  the 
U.  S.  S.  Constellation,  dated  September  9,  1908: 

"A  decision  of  the  Comptroller  of  the  Treasury  is  re- 
quested in  the  following  case: 

"  William  MacKay,  mate,  IT.  S.  Navy,  was  designated  on 
July  29,  1908,  Navy  mail  clerk  for  duty  on  board  U.  S.  S. 
Constellation, 

"Act  of  Congress  approved  May  27,  1908,  provides  for 
extra  compensation  for  enlisted  men  so  designated. 

"  Under  the  above  circumstances  is  \Villiam  MacKay. 
mate,  U.  S.  Navy,  entitled  to  receive  the  extra  compensation 
provided  for  by  said  act?" 

The  provision  for  the  designation  of  Navy  mail  clerks  and 
assistant  Navy  mail  clerks  is  found  in  the  Post-Office  De- 
partment appropriation  act  of  May  27,  1908  (35  Stat.,  417), 
as  follows: 

"  That  enlisted  men  of  the  United  States  Navy  may,  upon 
selection  by  the  Secretary  of  the  Navy,  be  designated  by  the 
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Post-Office  Department  as  '  Navy  mail  clerks '  and  '  assistant 
Navy  mail  clerks,'  who  shall  ble  authorized  to  receive  and 
open  all  pouches  and  sacks  of  mail  addressed  to  naval  ves- 
sels, to  make  proper  delivery  of  such  mail,  to  receive  matter 
for  transmission  m  the  mails,  to  receipt  for  registered  matter 
(keeping  an  accurate  record  thereof),  to  keep  and  have  for 
sale  an  adequate  supply  of  postage  stamps,  to  make  up  and 
dispatch  mails,  and  other  postal  duties  as  may  be  authorized 
by  the  Postmaster-General,  all  in  accordance  with  such  rules 
and  regulations  as  may  be  prescribed  by  the  commanding 
officer  of  the  vessel  or  of  the  squadron  to  which  the  vessel  is 
attached.  Each  mail  clerk  and  assistant  mail  clerk  shall 
take  the  oath  of  office  prescribed  for  employees  of  the  postal 
service  and  shall  give  bond  to  the  United  States  in  the  sum 
of  one  thousand  dollars  for  the  faithful  performance  of  his 
duties  as  such  clerk,  and  shall  be  amenable  in  all  respects  to 
naval  discipline,  except  that,  as  to  their  duties  as  such  clerks, 
the  commanding  officers  of  the  vessels  upon  which  they  are 
stationed  shall  require  them  to  be  governed  by  the  postal 
laws  and  regulations  of  the  United  States.  Whenever  ne- 
cessity arises  therefor  any  assistant  mail  clerk  may  be  re- 
quired by  the  commanding  officer  of  the  vessel  upon  which 
he  is  stationed  or  of  the  squadron  to  which  said  vessel  is  at- 
tached to  perform  the  duties  of  mail  clerk.  They  shall 
receive  as  compensation  for 'such  services  from  the  Navy 
Department,  in  addition  to  that  paid  them  of  the  grade  to 
which  they  are  assigned,  such  sum  in  the  case  of  mail  clerks 
not  to  exceed  five  hundred  dollars  per  annum,  and  in  that  of 
assistant  mail  clerks  not  to  exceed  three  hundred  dollars 

Kr  annum,  as  may  be  determined  and  allowed  by  the  Navy 
jpartment." 

It  was  held  by  this  office  in  a  decision  of  January  28, 
1908  (14  Comp.  Dec,  457),  in  relation  to  the  pay  of  Charles 
Goring,  mate.  United  States  Navy,  that  a  mate  not  discharged 
from  his  enlistment  continues  an  enlisted  man  while  holding 
the  rating  of  mate.  A  mate,  being  an  enlisted  man,  is  eligible 
for  selection  and  designation  as  Navy  mail  clerk  under  the 
act  of  May  27,  1908,  supra.  The  only  question,  therefore,  is 
whether  he  may  lawfully  receive  the  pay  provided  for  a 
Navy  mail  clerk  in  addition  to  his  pay  as  mate. 

It  was  held  in  the  decision  of  January  28,  1008,  referred 
to,  that  as  the  pay  of  matas  is  fixed  by  section  1556  of  the 
Revised  Statutes  they  are  not  entitled  to  any  additional  pay 
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as  enlisted  men  or  as  mates  by  reason  of  section  1658  of  the 
Revised  Statutes,  which  provides: 

"  The  pay  prescribed  in  the  two  preceding  sections  shall 
be  the  full  and  entire  compensation  of  the  several  officers 
therein  named,  and  no  additional  allowance  shall  be  made 
in  favor  of  any  of  said  officers  on  any  account  whatever, 
except  as  hereinafter  provided." 

This  prohibition  is  explicit,  but  I  am  of  opinion  that  it 
refers  to  the  compensation  for  the  performance  of  his  duties 
as  mate,  and  the  additional  allowances  refer  to  such  allow- 
ances for  duties  as  his  enlistment  or  his  rating  as  mate  re- 
quire of  him.  The  provision  quoted  from  the  act  of  May  27, 
1908,  8upra^  provides  practically  for  new  and  additional 
employment  for  such  enlisted  men  as  may  be  selected  by 
the  Secretary  of  the  Navy  and  designated  as  Navy  mail 
clerks  or  assistant  Navy  mail  clerks  by  the  Postmaster- 
General.  Their  duties  are  not  those  required  of  enlisted  men 
or  of  mates.  These  clerks  are  to  be  designated  by  the  Post- 
master-General, are  to  take  the  oath  of  office  prescribed  for 
employees  of  the  postal  service,  are  to  give  bond  for  the 
faithful  performance  of  their,  duties  as  such  clerks,  are  to 
be  governed  by  the  postal  laws  and  regulations  of  the  United 
States,  and  are  to  be  subject  to  naval  discipline,  except  as  to 
their  duties  as  such  clerks. 

I  do  not  think  such  a  condition  or  status  as  this  was  con- 
templated in  the  prohibition  of  additional  pay  by  section 
1558,  supra.  I  am  therefore  of  opinion  that  Mate  MacKay  is 
entitled  to  receive  the  pay  provided  for  a  Navy  mail  clerk  in 
addition  to  his  pay  as  mate,  provided  the  provision  for  the 
designation  and  qualification  of  a  Navy  mail  clerk  has  been 
fully  complied  with. 


LONGEVITY  PAY  OF  TEACHER  OF  MUSIC, 
MILITARY  ACADEMY  BAND. 

The  pay  provided  by  the  act  of  March  2,  1901,  for  the  teacher  of 
music.  Military  Academy  Band,  is  the  base  or  initial  pay  of  a 
second  lieutenant  not  mounted,  and  his  pay  for  len^h  of  service 
as  provided  in  said  act  is  the  same  as  that  of  an  enlisted  man  of 
the  Army. 
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{Decision  by  Assistant  Comptroller  Mitchell,  October  2^^ 

1908.) 

The  Auditor  for  the  War  Department  on  October  17, 1908, 
reported  to  this  office  the  following  decision  for  approval, 
disapproval,  or  modification : 

"  In  the  examination  of  the  claim  of  George  Essigke, 
teacher  of  music  and  leader  of  the  Military  Academy  Band 
at  West  Point,  X.  Y.,  for  longevity  pav  wHile  serving  under 
the  act  of  March  2,  1901  (31  Stat.,  910,  912),  the  question 
arises  as  to  whether  or  not  he  was  entitled  to  receive  such 
pay  under  said  act  for  the  period  between  March  2,  1901, 
anJi  March  3,  1905,  at  which  date  a  different  act,  the  act  oi 
March  3,  1905  (33  Stat.,  849,  853),  was  passed,  under  which 
he  is  receiving  longevitv  pav  as  well  as  base  pay. 

"  The  act  March  2, 1901  (31  Stat.,  910,  912),  provided  that : 

" '  The  Military  Academy  Band  shall  hereafter  consist  of 
one  teacher  of  music,  who  shall  be  the  leader  of  the  band, 
and  of  forty  enlisted  musicians.  The  teacher  of  music  shall 
receive  the  pay  of  a  second  lieutenant  not  mounted  •  *  *  • 
and  the  said  teacher  of  music  and  the  enlisted  musicians  of 
the  band  shall  be  entitled  to  the  same  benefits  in  respect  to 
pay,  emoluments,  and  retirement  arising  from  longevity, 
reenlistment.  and  length  of  service  as  are,  or  may  hereafter 
become,  applicable  to  other  enlisted  men  of  the  Army.' 

**The  records  show  that  George  Essigke  was  appointed 
teacher  of  music  at  the  United  States  Military  Academy 
October  15, 1895,  and  reported  for  duty  the  same  day.  They 
do  not  show  payment  of  longevity  pay  for  any  portion  of 
the  period  claimed  for. 

'Mn  a  decision  dated  October  31,  1900  (7  Comp.  Dec, 
201),  the  Acting  Comptroller  of  the  Treasury  decided  as 
follows,  quoting  the  svllabus : 

**  'A  veterinarian  ol  the  first  class  in  one  of  the  ten  regi- 
ments of  United  States  Cavalry,  who  was  appointed  under 
the  act  of  March  2,  1899,  is  entitled,  in  computing  his  pay 
for  length  of  service,  to  count  his  prior  service  in  the  Army.' 

''The  act  of  March  2,  1899  (30  Stat.,  977),  provided  that 
from  and  after  the  date  of  its  approval  the  Army  of  the 
United  States  should  consist  of  ten  regiments  of  "cavalry, 
each  regiment  of  which  should  contain  two  veterinarians,  and 
that  of  the  veterinarians  one  should  have  the  pay  and  allow- 
ances of  a  second  lieutenant  of  cavalry  and  the  other  the  pay 
of  $75  per  month  and  the  allowances  of  a  sergeant-major. 

"  The  Comptroller's  decision  of  October  31,  1900,  followed 
a  principle  laid  down  in  a  Navy  case  in  5  Comp.  Dec.,  745. 
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"  The  Supreme  Court  of  the  United  States,  in  its  decision 
of  March  13, 1905,  in  the  Mills  case,  says,  in  197  U.  S.,  229 : 

" '  We  have  no  doubt  that  the  pay  of  the  officer  under  the 
statutes  of  1900  and  1901,  in  connection  with  the  Revised 
Statutes  referred  to,  consists  of  the  amount  granted  for  lon- 
gevity service  as  well  as  of  the  amount  provided  in  section 
1261/ 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  the  teacher  of  music  and 
leader  of  the  Military  Academy  Band  at  West  Point,  N.  Y., 
is  entitled,  under  the  act  of  March  2, 1901,  to  the  same  amount 
of  longevity  pay  that  a  second  lieutenant  of  the  same  length 
of  service  would  be  entitled  to  for  the  same  i>eriod." 

The  question  pr^^ented  involves  a  construction  that  should 
be  given  to  the  provision  of  the  act  of  March  2,  1901,  quoted 
by  the  Auditor.  The  decision  in  7  Comp.  Dec,  201,  involved 
a  construction  of  the  following  provision  of  section  2,  act  of 
March  2,  1899  (30  Stat.,  977) : 

"  Sec.  2.  That  each  regiment  of  cavalry  shall  consist  of 
*  *  *  t^o  veterinarians.  *  *  *  Of  the  veterinarians 
provided  for  in  this  act,  one  shall  have  the  pay  and  allow- 
ances  of  a  second  lieutenant  of  cavalry  and  one  shall  have  the 
pay  of  seventy-five  dollars  per  month  and  the  allowances  of 
a  sergeant-major:    *     *     *." 

By  said  decision  it  was  held  that  a  veterinarian  of  the  first 
class  under  said  act  of  March  2,  1899,  was  entitled,  in  com- 
puting his  pay  for  length  of  service,  to  count  his  prior  service 
in  the  Army.  I  am  unable  to  see  any  bearing  that  the  de- 
cision in  7  Comp.  Dec,  201,  has  on  the  question  here  pre- 
sented. The  same  may  be  said  of  the  decision  in  5  Comp. 
Dec,  745.  I  am  of  the  opinion  that  the  pay  provided  by  the 
provision  of  the  act  of  March  2, 1901,  quoted  by  the  Auditor, 
for  the  teacher  of  music  is  the  base  or  initial  pay  of  a  second 
lieutenant  not  mounted  and  that  his  pay  for  length  of  service 
as  provided  in  said  act  is  the  same  as  that  of  an  enlisted  man. 
This  is  the  plain  language  of  said  provision. 

The  proposed  decision  by  the  Auditor  is  not  approved. 


FEES  OF  CLERKS  OF  COURT. 

"Copies  of  orders"  of  a  court  directing  the  marshal  to  pay  jurors 
and  witnesses,  made  by  the  clerk  of  court  and  attached  to  the 
marshars  account  as  evidence  upon  which  the  marshal  Is  to 
receive  credit  in  the  settlement  of  his  account  at  the  Treasury  for 
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payments  made  to  said  jarors  and  witnesses,  are  not  required  by 
the  aceountiug  officers  to  support  such  payments,  and  the  fees 
claimed  by  the  clerk  for  such  unnecessary  service  In  making 
f  copies  are  not  a  proper  charge  against  the  GovemmQUt. 


{Decision  hy  ComftroUer  Tracewell^  October  S^^  1908.) 

A.  J.  Van  Duzee,  clerk  of  the  United  States  district  court, 
northern  district  of  Iowa,  appealed  October  9, 1908,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments  in 
the  settlement  of  his  account  for  the  quarter  ended  June  30, 
1908,  wherein  the  Auditor  disallowed,  per  judicial  certificate 
No.  6348,  dated  September  29,  1908,  certain  folio  fees  for 
"  copies  of  orders  "  of  the  court  directing  the  marshal  to  pay 
jurors  and  witnesses,  which  copies  were  to  be  attached  to 
the  marshal's  account  as  evidence  upon  which  the  marshal 
was  to  receive  credit  in  the  settlement  of  his  account  at  the 
Treasury  for  payments  made  to  said  jurors  and  witnesses. 

The  Auditor  disallowed  the  clerk's  charges  for  the  reason 
that  the  copies  of  said  orders  were  unnecessary,  as  the  same 
information  is  contained  in  Form  741-08  submitted  by  the 
marshal  with  his  account. 

The  marshal  states  that  for  a  number  of  years  past  he  has 
furnished  similar  copies  for  use  in  the  marshal's  accounts 
and  has  been  paid  for  such  services,  and  if  such  copies  of 
orders  were  not  necessary  and  not  required  by  the  accounting 
officers  in  support  of  the  marshal's  disbursements  the  clerk 
should  have  been  so  advised  before,  and  not  after,  he  had 
furnished  the  copies  for  which  the  Auditor  now  withholds 
payment. 

The  clerk  is  also  under  the  impression  that  the  accounting 
officers  have  recently  adopted  a  new  practice,  as  shown  by  the 
use  of  Forms  740-08  and  741-08,  in  regard  to  the  evidence 
required  from  the  clerk  to  vouch  for  the  payments  made  by 
the  marshal  to  jurors  and  witnesses.  In  this  the  clerk  is  mis- 
taken. For  a  great  many  years  the  jurors'  and  witnesses' 
pay  rolls  were  signed  by  the  jurors  and  witnesses,  as  evidence 
of  payment,  and  the  clerks  of  the  courts  were  simply  required 
to  sign  a  certificate  attached  to  said  pay  rolls  to  the  effect  that 
the  marshal  had  been  ordered  by  the  court  to  pay  the  sev- 
eral jurors  and  witnesses  the  amounts  set  opposite  their 
names.    The  clerks  were  not  required  to  furnish  the  marshal 


Digitized  by  VjOOQIC 


268  DECISIONS  OF   THE  COMPTROLLER. 

with  "copies  of  the  orders"  to  put  in  his  accounts.  The 
accounting  officers  have  never  required  the  copies  of  the 
orders,  and,  under  the  practice  heretofore  existing,  anything 
more  than  the  clerk's  certificate  to  the  pay  rolls  was  entirely 
unnecessary  and  superfluous  in  the  marshal's  account.  This 
certificate  was  accepted  as  evidence  of  the  orders  to  pay 
jurors  and  witnesses,  and  nothing  more  than  this  certificate 
is  now  required  of  the  clerk.  The  jurors  and  witnesses  no 
longer  sign  the  pay  rolls,  being  paid  by  checks,  which  checks 
are  now  regarded  by  the  accounting  officers  as  proper  evidence 
of  payment,  but  this  in  nowise  changed  the  practice  in  re- 
gard to  any  evidence  required  from  the  clerk  as  to  payments 
by  the  marshal  to  jurors  and  witnesses. 

Paragraphs  759  and  802  of  the  Attorney-Gteneral's  "  In- 
structions "  to  United  States  marshals,  clerks,  etc.,  of  April 
1,  1904,  provide  that  the  "  certificate  "  of  the  clerk  shall  be 
attached  to  the  last  sheet  of  the  roll  of  jurors  and  witnesses, 
and  paragraph  760  provides  expressly : 

"  It  is  not  necessary  to  forward  with  the  accounts  copies 
of  orders  to  pay  jurors,  the  certificate  of  the  clerk  being 
received  as  evidence  that  such  orders  were  entered." 

Paragraph  803  provides  similarly  with  regard  to  copies 
of  orders  to  pay  witnesses,  and  paragraph  1408  reads  as 
follows : 

"  Clerks  are  directed  to  certify  to  marshal's  pay  rolls  of 
witnesses  and  jurors  as  required  by  paragraphs  759  and  802 
of  these  instructions.  But  one  certificate  is  required  to  each 
complete  roll     *     *     *." 

The  above  paragraphs  show  what  evidence  was  required 
by  the  accounting  officers  to  support  payments  to  jurors  and 
witnesses  and  the  uniform  practice  of  the  clerks  of  courts 
has  been,  and  is,  to  furnish  a  certifeate  as  above  indicated, 
and  not  copies  of  orders  of  cowt.  The  present  clerk  is  the 
only  one,  so  far  as  I  am  aware,  who  has  made  such  copies 
instead  of  the  required  certificate.  If  he  has  been  making 
such  copies  for  years  past  and  has  been  charging  for  same  in 
his  accounts,  as  stated  by  him,  he  has  been  doing  so  con- 
trary to  the  requirements  of  the  accounting  officers  and  in 
disregard  of  the  Attorney-General's  instructions,  of  which 
instructions  he  is  presumed  to  have  knowledge. 
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It  is  well  settled  that  the  accouhting  officers  have  the  right 
to  determine  what  is  necessary  to  vouch  a  disbursement  by 
a  marshal.  (6  Comp.  Dec,  385;  9  irf.,  408;  United  States  v. 
King,  147  U.  S.,  676.) 

In  view  of  the  above,  I  am  of  opinion  that  the  "  copies  of 
orders"  made  by  the  clerk  were  unnecessary,  not  being  re- 
quired by  the  accounting  officers  to  support  the  payments 
made  by  the  marshal,  and  that  the  fees  claimed  by  the  clerk 
for  such  unnecessary  service  in  making  these  copies  are  not 
a  proper  charge  against  the  Government.  Nor  do  I  see  any 
force  in  the  contention  that  because  an  officer  has  been  paid 
fees  for  unnecessary  services  in  the  past,  if  such  be  the  case, 
the  Government  should  continue  to  pay  for  such  services. 

The  action  of  the  Auditor  in  disallowing  the  fees  in  ques- 
tion, amounting  to  $8.80,  is  therefore  affirmed. 


EXCHANGE  OF  POSTAGE  STAMPS. 

The  provision  In  the  act  of  June  17.  1878,  relative  to  the  sale  or  dis- 
position of  postage  stamps  confers  upon  the  Postmaster-General 
authority  to  permit  by  proper  regulation  ix)stma8ter8  to  exchange 
current  postage  stamps  of  one  denomination  for  those  of  other 
denominations  equivalent  in  value. 

{Comptroller  Tracewell  to  the  Postmaster-General,  October 

29,  1908.) 

I  am  in  receipt  of  your  communication  bearing  date  of  the 
8th  instant,  in  which  you  request  my  decision  upon  a  ques- 
tion, as  follows: 

"  Under  date  of  September  30, 1908,  the  Hamburg-Bremen 
Fire  Insurance  Company,  19  Liberty  street,  New  York,  N.  Y., 
submitted  to  the  postmaster  at  Xew  York  five  $1  pos- 
tage stamps  of  the  current  series,  and  requested  that  postage 
stamps  of  smaller  denominations  bo  given  in  exchange 
therefor,  as  the  $1  stamps  were  rendered  useless  to  them  on 
account  of  the  reduction  in  foreign  postage  rates,  effective 
October  1,  1908.  This  request  the  postmaster  at  New  York 
has  submitted  to  the  department  for  ruling.  A  number  of 
other  similar  claims  are  pending. 

"The  act  of  June  17,  1878  (section  829,  Postal  Laws  and 
Regulations),  provides  that  'no  postmaster  of  any  class,  or 
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other  person  connected  with  the  postal  service,  intrusted 
with  the  sale  or  custody  of  postage  stamps,  stamped  en- 
velopes, or  postal  cards/  shall  *  *  *  sell  or  dispose  of 
them  except  for  cash  *  *  *  or  sell  or  dispose  of  postage 
stamps,  stamped  envelopes,  or  postal  cards  otherwise  than 
as  provided  by  law  and  the  regulations  of  the  Post-Office 
Department;    *     *    *.' 

'•  Section  330.  Postal  Laws  and  Regulations,  provides  Uiat 
'postmasters  must  not  redeem  or  exchange  postage  stamps 
or  postal  cards:  nor  stamped  envelopes,  except  as  provided 
in  section  330,  and  circulars  of  instruction.' 

^  The  redemption  or  exchange  of  stamped  envelopes  is  au- 
thorized by  section  339,  Postal  Laws  and  Regulations.  The 
redemption  or  exchange  of  postal  cards  is  authorized  by 
Postmaster-General's  Order  Xo.  740,  dated  Julv  10,  190l2 
(copy  inclosed);  but  no  specific  regulation  has  \)een  made 
authorizing  the  redemption  or  exchange  of  postage  stamps 
from  the  public. 

"  For  several  years  past  it  has  been  the  practice  of  this 
department  to  authorize  postmasters  to  exchange  postage 
stamps  damaged  by  fire,  flood,  cyclone,  railroad  wreck,  earth- 
quake, and  similar  causes  beyond  human  control.  In  such 
cases  the  damaged  stamps  are  forwarded  to  the  department 
with  an  affidavit  setting  forth  where  and  by  whom  the  stamps 
were  purchased,  when  and  how  damaged;  also  a  certificate 
from  the  postmaster  that  the  person  presenting  the  stamps 
is  known  to  be  a  regular  patron  of  his  office,  and  that  to  the 
best  of  his  knowledge  and  belief  the  stamps  were  damaged 
as  alleged.  After  investigation,  count,  and  determination  of 
the  value  of  such  postage  stamps,  the  postmaster  is  author- 
ized to  claim  credit  therefor  in  his  account. 

"  On  March  3,  1904,  the  postal  regulations  were  amended 
limiting  the  weight  of  first-class  matter  to  4  pounds.  Imme- 
diately thereafter  a  number  of  business  houses  in  various 
sections  of  the  United  States  presented  for  exchange  postage 
stamps  of  the  higher  denominations,  which  they  were  unable 
to  use  on  account  of  the  modified  regulation;  and  as  a  matter 
of  equity  postmasters  were  authorized  to  exchange  such 
stanms  for  those  of  lower  denominations. 

"  In  April,  1907,  a  question  as  to  the  legality  of  this  action 
in  such  cases  was  raised.  The  matter  was  submitted  to  the 
Assistant  Attorney-General  for  the  Post-Office  Department. 
In  an  advisory  opinion,  dated  May  2,  1907,  referring  to  the 
practice  of  exchanging  postage  stamps  damaged  as  above 
mentioned,  he  states : 

*' '  There  is  neither  authority  of  law  nor  of  regulation  for 
such  practice,  and  the  same  is  accordingly  without  question 
unwarranted.    This  question  involves  the  accounts  of  post- 
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masters,  and  it  is  therefore  subject  to  the  decision  of  the 
Comptroller  of  the  Treasury,  whose  holding  in  the  premises 
would  be  final.' 

^''The  redemption  of  mutilated  stamped  envelopes  from 
original  purchasers  at  the  stamp  value  has  been  practiced 
practically  since  Congress  authorized  the  issuance  of  stamped 
envelopes;  and  postal  cards  have  been  redeemed  at  75  per 
cent  of  their  face  value  since  August  1,  1902.  In  your  deci- 
sion under  date  of  May  7,  1907,  vou  state : 

"'The  present  practice,  under  regulations,  of  allowing 
postmasters  to  redeem  from  the  public  stamped  envelopes 
and  wrappers  at  their  face  value,  either  in  postage  stamps 
or  postal  cards,  is  an  example  of  the  exercise  of  authority 
by  the  Postmaster-General,  which  is,  under  the  statute,  svpra^ 
regular.' 

''  No  legal  reason  appears  to  this  department  why  the  ex- 
change of  posta^  stamps  of  one  denomination  for  those  of 
other  denominations  equivalent  in  value  should  be  put  on  a 
diflFerent  basis  than  the  redemption  of  stamped  envelopes, 
and  that  if  there  is  legal  authority  for  the  one  practice,  there 
is  also  legal  authority  for  the  other,  it  being  assumed  that  the 
Postmaster-General  will,  by  regulation,  throw  around  such 
exchanges  proper  safeguards  to  prevent  fraud  or  loss  of 
revenue. 

"As  this  question  affects  the  settlement  of  postmasters' 
accounts,  I  have  the  honor,  therefore,  to  request  your  deci- 
sion under  section  8  of  the  act  of  July  31,  1894,  as  to  the 
legality  of  authorizing  postmasters  to  effect  the  exchange  of 
current  postage  stamps  in  the  manner  hereinbefore  set 
forth." 

I  fail  to  find  any  express  authority  of  law,  or  of  regula- 
tion, under  which  the  exchange  of  stamps  of  a  particular 
value  or  denomination  belonging  to  the  public  may  be  ex- 
changed for  stamps  of  a  different  value  or  denomination 
belonging  to  the  Government,  in  the  custody  of  postmasters 
for  the  purposes  of  sale.  It  is  my  opinion,  however,  that 
the  proviso  in  the  act  of  June  17,  1878  (20  Stat.,  141,  142), 
as  follows: 

"or  sell  or  dispose  of  postage  stamps,  stamped  envelopes,  or 
postal  cards  otherwise  than  as  provided  by  law  and  the  reg- 
ulations of  the  Post-Office  Department," 

confers  upon  the  Postmaster-General  authority  to  regulate 
the  matter  of  exchanges  of  stamps  such  as  is  proposed  in 
your  submission  by  necessary  regulation.  (See  13  Comp. 
Dec.,  758.) 
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MEASUREMENT  OF  MATERIAL  DREDGED  UNDER 
A  CONTRACT  AND  PAYMENT  THEREFOR. 

Where  a  contract  provides  that  payment  for  dredginf^  and  rock  ex- 
cavation included  therein  shall  be  made,  at  a  unit  price  per  cubic 
yard  measured  in  place,  uiK>n  estimates  of  the  material  removeil 
made  from  an  *'  original  surA-ey "  of  the  area  to  Ije  dredged 
which  antedates  the  contract,  and  a  subsequent  sun-ey  of  said 
area,  made  by  the  Government  after  the  date  of  the  contract  and 
prior  to  the  commencement  of  the  work  without  the  contracor 
l)eing  a  party  thereto,  showed  that  a  quantity  of  material  had 
been  washed  out  by  natural  causes,  l)oth  i^arttes  to  the  contract 
are  bound  by  the  condition  of  the  area  as  shown  by  the  original 
survey  designated  and  referred  to  in  the  contract,  and  the  Gov- 
ernment can  not  take  advantage  of  the  decrease  in  the  amount 
of  material  shown  by  the  second  survey:  the  final  estimates  of  the 
material  removed  should  be  made  from  said  original  survey  and 
not  from  the  second  survey. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War, 
October  30,  1908.) 

By  reference  of  a  communication  from  Col.  John  G. 
D.  Knight,  Corps  of  Engineers,  dated  September  28.  15*08. 
the  Chief  of  Engineers,  by  your  authority,  requests  my 
decision  upon  the  question  which  is  therein  presented  as 
follows  : 

"  I  inclose  a  copy  of  a  contract  entered  into  October  17, 
1907,  with  P.  Sanford  Ross,  Incorporated,  for  breaking  up, 
dredging,  and  removing  from  Saugerties  Harbor,  X.  Y., 
about  six  hundred  and  forty  (640)  cubic  yards  of  rock,  ami 
about  six  thousand  eight  hundred  (6,800)  cubic  yards  of 
covering  over  rock. 

''  Paragraph  M  of  the  contract  reads  in  part :  '  Measurement. 
The  material  removed  will  be  measured  by  the  cubic  yard  in 
place,  prism  measurement.  An  examination  of  the  area 
excavated  will  be  made  *  *  *  after  the  completion  of 
the  work,  *  *  *  and  final  estimates  of  the  amount  of 
material  removed  *  *  *  in  accordance  with  these  speci- 
fications *  *  *  iivill  l>e  made  from  the  original  survey 
(see  paragraph  18)  and  these  examinations.' 

"  Paragraph  18  of  the  contract  reads  in  part:  '  Description. 
The  work  to  he  done  is  the  removal  of  about  640  cubic  yards 
of  rock,  and  about  6,800  cubic  yards  of  covering  over  rock 
*  *  *.  The  condition  of  the  channel  and  contour  of  the 
rock,  as  developed  by  late  soundings  and  borings,  will  be 
shown  to  prospective  bidders  at  the  United  States  Engineer 
Office    *     *     *.' 
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'*  Under  paraCTaph  18,  prospective  bidders  so  desiring 
were  shown  a  blueprint  of  which  copy  is  inclosed,  giving 
data  obtained  from  a  survey  made  prior  to  August  30,  1907. 

"  3.  Another  survey  was  made  April  6  and  7,  1908,  before 
the  contractor  commenced  work.  From  this  survey  it 
appears  that  scouring  had  occurred,  in  the  interval  between 
the  two  surveys,  after  which  scouring  but  5,644  cubic  yards 
of  material,  rock  and  covering  over  same,  remained  to  be 
removed. 

'*4.  The  contractor  is  to  be  paid  two  dollars  and  twelve 
cents  ($2.12)  per  cubic  yard,  place  measurement,  for  breaking 
up,  dredging,  and  removing  from  Saugerties  Harbor  about 
040  cubic  yards  of  rock,  and  about  0,800  cubic  yards  of  cov- 
ering over  rock. 

"  Paragraph  34  of  the  contract  provides  for  final  estimate 
of  amount  of  material  removed  to  oe  made  from  the  original 
survey,  and  in  connection  with  the  words  '  Original  survey ' 
states  ^  see  paragraph  18.' 

"Paragraph  18  of  the  contract  states  that  the  condition 
of  the  channel  and  contour  of  the  rock  as  developed  by  late 
soundings  will  be  shown  to  prospective  bidders;  and  the '  late 
soundings '  are  those  shown  on  the  blueprint  entitled  '  show- 
ing total  area  to  be  dredged  to  12  feet  (at  M.  L.  \V.)  under 
specifications  dated  August  30,  1907,'  and  determined  by  a 
survey  made  prior  to  August  30,  1907. 

"  5.  But  soundings  were  taken  April  6  and  7,  1908,  one 
week  before  the  contractor  commenced  work. 

^  6.  I  have  the  honor  to  request  a  decision  upon  the  fol- 
lowing question:  Shall  the  final  estimates  of  the  amount  of 
material  removed  be  made  from  the  survey  made  prior  to 
August  80,  1907;  or  shall  these  estimates  be  made  n*om  the 
survey  of  April  6  and  7,  1908? " 

It  appears  that  on  October  17,  1907,  John  G.  D.  Knight, 
colonel.  Corps  of  Engineers,  U.  S.  Army,  for  and  on  behalf 
of  the  United  States,  party  of  the  first  part,  and  P.  Sanford 
Boss  (Incorporated),  party  of  the  second  part,  entered  into 
a  contract,  in  conformity  with  the  advertisement  and  specifi- 
cations attached  to  and  made  a  part  of  the  contract,  by  which 
they  covenanted  and  agreed  to  and  with  each  other,  among 
other  things,  as  follows: 

^  That  the  party  of  the  second  part  shall  furnish  the  neces- 
sary plant,  latx)r,  materials,  and  supplies,  and  shall  break  up, 
dredge,  and  remove  from  Saugerties  Harbor,  N.  Y.,  about 
six  hundred  and  forty  (640)  cubic  yards  of  rock,  and  about 
six  thousand  eight  himared  (6,800)  cubic  yards  of  covering 
over  rock,  and  properly  dispose  of  the  same  in  accordance 
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with  the  specifications  hereto  attached:  and  that  the  said 
party  of  the  second  part  shall  be  paid  for  this  work  by  the 
party  of  the  first  part  at  the  rate  of  two  dollars  and  twelve 
cents  ($2.12)  per  cubic  yard,  pribm  measurement,  in  place, 
the  total  amount  to  be  expended  under  this  contract  being 
about  sixteen  thousand  dollars  ($16,000).'^ 

The  specifications  provide : 

"  7.  It  is  understood  and  agreed  that  the  quantities  given 
in  these  specifications  are  approximate  only,  and  that  no 
claim  shall  be  made  against  the  United  States  on  account 
of  any  excess  or  deficiencv,  absolute  or  relative,  in  the 
same.    *    *    *^ 

"  14.  The  contractor  will  be  required  to  commence  work 
under  the  contract  within  thirty  (30)  days  after  date  of 
notification  of  approval  of  the*  contract  by  the  Chief  of 
Engineers,  U.  S.  Army,  to  prosecute  the  said  work  with 
faithfulness  and  energy,  and  to  complete  it  within  six  (6) 
months  after  said  date  of  notification,  exclusive  of  the 
months  of  December,  January,  February,  and  March,  during 
which  no  work  will  be  required.  If^  however,  any  work 
should  be  done  by  the  contractor  during  the  excepted  months 
of  December,  January,  February,  and  March,  the  time  so 
worked  will  be  considered  as  part  of  the  period  allowed  for 
completion." 

"17.  Location.  The  location  of  the  proposed  work  is  in 
the  mouth  of  Esopus  Creek. 

"  18.  Description.  The  work  to  be  done  is  the  removal  of 
'about  640  cubic  yards  of  rock,  and  about  6,800  cubic  yards 
of  covering  over  .rock,  within  the  channel  limits  near  the 
westerly  end  of  the  dikes  at  Saugerties  Harbor,  over  which 
there  is  less  than  twelve  (12)  feet  depth  at  mean  low  water. 
The  condition  of  the  channel  and  contour  of  the  rock,  as 
developed  by  late  soundings  and  borings,  will  be  shown  to 
nrosfKH'tive  bidders  at  the  U.  S.  Engmeer  Office,  No.  25 
North  Pearl  street,  Albany,  N.  Y." 

"  20.  Character  of  worlc.  The  work  proposed  under  these 
specifications  will  be  the  removal  of  all  ledge  rock,  or  bowl- 
ders, projecting  above  the  plane  of  twelve  (12)  feet  below 
mean  low  water,  within  the  limits  of  the  full  width  of  the 
proposed  channel  and  for  a  len^h  sufficient  to  include 
the  extreme  limits  of  the  rock  m  the  direction  of  the 
channel,  and  all  of  the  overlying  material  within  the  same 
limits.    *    *    *       . 

"21.  The  material  to  be  removed  is  believed  to  be  solid 
ledge  rock  with  a  covering  of  hardpan,  clay,  sand,  etc, 
overlying  it  to  a  depth  of  from  four  (4)  feet  to  nothing. 
Bidders  must,  however,  satisfy  themselves  as  to  the  charac- 
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ter  of  the  material,  as  the  United  States  will  not  guarantee 
the  accuracy  of  the  above  description. 

"'  22,  The"^  amount  of  monev  available  for  this  work  is 
about  $16,000." 

'^  33.  At  such  times  as  may  be  directed  by  the  engineer, 
also  after  the  work  is  reported  finished,  careful  examinations 
of  the  bottom  of  the  excavated  area  will  be  made  and  the 
contractor  required  at  once  to  remove  all  lumps  or  ridges 
that  may  have  been  left  during  the  work,  and  further  pay- 
ment shall  not  be  made  until  they  are  removed. 

"  34.  TKe  material  removed  will  be  measured  by  the  cubic 
yard  in  place,  prism  measurement.  An  examination  of  the 
area  excavated  will  be  made  each  month  while  work  is  in 
progress,  also  after  the  completion  of  the  work,  and  ^nonthly 
and  final  estimates  of  the  amount  of  material  removed  from 
so  much  of  the  area  as  has  been  completed  to  the  prescribed 
depth  of  12  feet  below  mean  low  water  in  accordance  with 
these  specifications  {see  paragraphs  20  and  33)  will  be  made 
from  the  original  survey  (see  paragraph  18)  and  these 
examinations. " 

"  36.  Bidders  will  specify  the  price  per  cubic  yard,  prism 
measurement  in  place,  for  the  excavations  and  disposal  of 
the  material  in  accordance  with  these  specifications." 

Paragraph  5  of  the  contract  proper  provides : 

"  5.  It  is  further  agreed  that  if  the  party  of  the  second 
part  shall  fail  to  prosecute  the  work  covered  by  this  contract 
so  as  to  complete  the  same  within  the  time  agreed  upon,  the 
party  of  the  first  part  may,  with  the  prior  sanction  of  the 
Chief  of  Engineers,  in  lieu  of  annulling  the  contract  under 
the  preceding  paragraph,  waive  the  time  limit  and  permit 
the  party  of  the  second  part  to  finish  the  work  within  a  rea- 
sonable period,  to  be  determined  by  the  said  partjr  of  the 
first  part.  Should  the  original  time  limit  be  thus  waived,  all 
expenses  for  inspection  and  superintendence  and  all  other 
actual  losses  and  damages  to  the  United  States  due  to  the 
delay  beyond  the  time  originallv  set  for  completion  shall  be 
determined  by  the  said  party  o^  the  first  part  and  deducted 
from  any  payments  due  or  to  become  due  the  party  of  the 
second  part:  Provided^  however^  That  the  party  of  the  first 
part  may,  with  the  prior  sanction  of  the  Chief  of  Engineers, 
remit  the  charges  for  expenses  of  inspection  and  superin- 
tendence for  so  much  time  as  in  the  judgment  of  the  said 
party  of  the  first  part  may  actually  have  been  lost  on  ac- 
count of  unusual  freshets,  ice,  rainfall,  or  other  abnormal 
force  or  violence  of  the  elements,  or  by  epidemics,  local  or 
state  quarantine  restrictions,  or  other  unforeseeable  cause  of 
delay  arising  through  no  fault  of  the  party  of  the  second 
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part,  and  which  actually  prevented  him  (or  them)  from 
commencing  or  completing  the  work  or  delivering  the  mate- 
rials within  the  period  required  by  the  contract,  but  such 
waiver  of  the  time  and  remission  of  charges  shall  in  no  other 
manner  affect  the  rights  or  obligations  of  the  parties  under 
this  contract." 

It  is  understood  that  before  the  contract  was  entered  into 
there  had  been  made  prior  to  August  30,  1907,  a  survej^  of 
the  area  to  be  dredged,  which  survey  is  designated  in  the 
contract  and  specifications  as  the  "  original  survey."  By 
the  terms  of  the  contract  the  material  removed  was  to  be 
measured  by  the  cubic  yard,  in  place,  prism  measurement, 
and  payment  was  to  be  made  for  the  material  removed  and 
deposited  in  accordance  with  the  specifications,  as  shown  by 
the  difference  between  the  channel  as  it  was  found  by  said 
original  survey  and  the  plane  of  the  channel  bed  after  it 
was  excavated  to  the  depth  required  by  contract.  That  is  to 
say,  if,  after  the  making  of  the  original  survey,  material  had 
been  washed  into  the  channel  by  natural  causes,  the  con- 
tractor would  have  been  required  by  the  contract  to  remove 
it  without  compensation  therefor.  The  contractor  would  have 
been  bound  by  the  condition  of  the  channel  as  found  by  said 
survey. 

If,  on  the  other  hand,  after  the  making  of  said  original 
survey,  material  was  washed  out  of  the  channel  by  natural 
causes,  this  fact  inured  to  the  benefit  of  the  contractor,  and 
the  Government  is  bound  by  the  channel  as  found  by  said 
survey.  In  other  words,  both  agreed  to  be  boimd  by  the 
condition  of  the  channel*  as  shown  by  said  original  survey 
and  the  work  to  be  performed  by  the  contractor  and  for 
which  he  was  to  be  paid  was  to  be  measured  by  the  differ- 
ence in  cubic  yards  between  the  channel  as  shown  by  said 
survey  and  the  channel  after  it  was  excavated  to  the  required 
depth.  This  being  true,  it  is  not  now  material  whether, 
after  said  survey,  material  was  washed  into  or  out  of  the 
channel,  requiring  more  or  less  work  to  perform  the  contract. 

Both  parties  are  entitled  to  stand  on  the  terms  of  the 
contract.  The  fact  that  a  quantity  of  the  material  which 
was  in  the  channel  at  the  time  the  original  survey  was  made, 
and  which  the  contractor  would  have  been  required  to 
remove,  as  well  as  any  increase  in  quantity  by  washing  in, 
was  by  natural  causes  washed  out  did  not,  so  far  as  it  ap- 
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pears,  work  an  injury  to  the  Government,  but  did  work  a 
benefit  to  the  contractor. 

The  Government,  by  basing  the  measurement  on  the 
original  survey,  will  be  ijequired  to  pay  no  greater  an  amount 
for  dredging  said  channel  than  it  was  contemplated  that  it 
would  be  required  to  pay  at  the  time  the  contract  was  made. 
If  the  second  survey,  made  April  6  and  7,  1908,  had  shown 
that  all  of  the  covering  over  the  rock  had  been  washed  away, 
and  it  should  be  adopted  as  the  basis  of  measurement,  the 
contractor  would  be  required  to  remove  solid  rock  at  the 
same  rate  per  cubic  yard  for  which  it  agreed  to  remove 
material  averaging  less  than  10  per  cent  rock  to  the  cubic 
yard,  as  estimated  from  the  original  survey,  upon  which  the 
bid  was  made.  After  stipulating  in  the  contract  that  the 
said  original  survey  should  be  the  basis  of  measurement,  the 
fact  that  subsequently  some  of  the  material  which  the  con- 
tractor would  have  been  required  to  remove  was  washed  out 
of  the  channel  by  natural  causes  is  a  matter  which,  as  I  view 
the  contract,  does  not  now  concern  the  Government  and  of 
which  the  Government  can  not  take  advantage. 

Upon  the  supposition  that  the  contractor  was  not  a  party 
to  the  survey  of  April  6  and  7^  1908,  mentioned  in  the  letter 
of  Col.  John  G.  D.  Knight,  Corps  of  Engineers,  supra^  and 
did  not  agree  to  be  bound  thereby,  I  have  to  advise  you  that 
the  final  estimates  of  the  material  removed  should  be  made 
from  the  original  survey  designated  and  referred  to  in  said 
contract  and  specifications,  and  not  from  the  survey  of  April 
6  and  7, 1908. 

It  is  understood  that  the  work  called  for. by  the  contract 
has  been  completed  according  to  the  terms  of  the  contract, 
except  as  to  the  time  within  which  said  work  was  to  have 
been  completed.  What  deductions,  if  any,  should  be  made 
because  of  the  contractor's  failure  to  complete  said  work 
within  the  time  agreed  upon  in  the  contract  is  not  considered. 


ASCERTAINMENT    OF    LIQUIDATED    DAMAGES. 

The  date  of  a  contract  Is  ordinarily  the  date  given  to  it  by  the  parties 
and  expressed  in  the  body  thereof  as  the  date  on  which  they  made 
the  covenants  and  agreements  therein  contained. 
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Where  a  contract  was  entered  into  on  a  certain  date  between  an 
officer  of  the  Government  and  a  contractor,  subject  to  the  ap- 
proval thereof  by  the  authorities  therein  named,  to  be  completed 
in  a  given  number  of  weeks  **  from  date  of  contract,"  the  time 
of  completion  should  be  reckoned  from  the  date  the  contract  was 
entered  into  and  not  from  the  date  of  Its  approval,  it  appear- 
ing that  there  was  no  unnecessary  delay  in  approval  such  as 
to  prevent  the  contractor  from  completing  the  final  delivery 
within  the  time  limit  therefor. 

The  provision  in  a  contract  for  constructing  and  delivering  certain 
articles,  stipulating  for  the  deduction  as  liquidated  damages  of 
$10  for  each  and  every  calendar  day's  failure  op  the  part  of  the 
contractor  to  comply  with  the  time  of  final  completed  delivery, 
is  applicable  to  the  delivery  of  the  articles  as  a  whole,  and 
should  be  enforced  as  agreed  upon  for  each  and  every  day's  de- 
lay in  delivery  until  all  the  articles  covered  by  the  contract  are 
delivered. 

{Comptroller  Tracewell  to  Maj.  Charles  Keller^  engineer^ 
Eleventh  Light-House  District^  October  30^  1908.) 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  September  26,  1908,  in  which  you  request  my  decision  of 
the  questions  therein  presented,  as  follows: 

"  On  March  18, 1908,  this  office  issued  a  poster  and  circular- 
letter  advertisement,  copy  of  which  is  herewith,  accompanied 
bv  detailed  specifications,  inviting  proposals  for  the  construc- 
tion and  delivery  at  the  light-house  depot,  foot  Mount 
Elliott  avenue,  Detroit,  Mich.,  of  28  cast-iron  lantern  posts 
for  lighting  the  West  Neebish  channel  of  the  St  Marys 
River. 

"  The  last  paragraph  of  the  second  page  of  the  specifica- 
tions, and  those  on  the  third  page,  cover  the  matter  of  de- 
livery and  payment,  and  read  as  follows : 

^^^Delinei*-}/  and  payment. — The  posts  will  be  needed  as 
soon  as  possible  after  the  opening  of  the  coming  season  of 
navigation.  Deliveries  may  be  made  of  posts  immediately 
upon  their  completion  without  waiting  for  the  completion 
of  the  entire  order.  Bidders  will  state  herein  the  time  for  de- 
liveries of  part  of  the  bill  and  for  the  final  completion  of  the 
entire  order,  and  this  time  of  completion  will  be  ^ven  great 
weight  in  the  consideration  of  bid>3.  Prices  will  include  de- 
livery, all  charges  paid,  at  the  United  States  light-house 
depot,  foot  of  Mount  Elliott  avenue,  Detroit,  Mich. 

"•  'As  time  is  an  essential  element  of  this  contract,  and  as 
it  will  be  impossible  to  state  definitely  the  actual  damage  to 
the  United  States  by  failure  to  comply  with  the  time  of  final 
completed  delivery,  there  wall  be  deducted  as  liquidated  dam- 
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ages,  from  the  sum  or  sums  due  the  contractor,  $10  for  each 
and  every  calendar  day  of  delay  beyond  the  stipulated  time 
of  compfetion  and  delivery.' 

"  Proposals  were  opened  on  March  31,  1908,  and  that  of 
the  Champion  Iron  Company,  of  Kenton,  Ohio,  being  the 
lowest,  w^as  recommended  to  the  Light-House  Board  for  ac- 
ceptance. This  recommendation  was  approved  and,  by  the 
board's  direction,  a  formal  contract  with  bond  was  entered 
into  covering  the  construction  of  these  lantern  posts. 

"As  will  be  noted,  from  the  above-quoted  portion  of  the 
specifications,  the  time  for  completing  deliveries  in  part  and 
in  whole  was  left  to  be  fixed  by  each  bidder,  4:he  intention 
being  to  take  advantage  of  that  bid  which  combined  early 
deliveries  with  reasonable  prices. 

"  The  accepted  proposal  of  the  Champion  Iron  Company 
reads  as  follows : 

'' '  We  agree  to  deliver  posts  as  follows :  Seven  posts  in 
eight  weeks  from  date  of  contract  Seven  posts  in  eleven 
weeks  from  date  of  contract  Seven  posts  in  fourteen  weeks 
from  date  of  contract.  Seven  posts  in  seventeen  weeks  from 
date  of  contract' 

"  The  dates  of  delivery  are,  as  seen,  dependent  on  the  date 
of  the  contract,  ^nd  in  the  contract  as  executed  these  dates 
of  delivery  were  specifically  included,  using  the  above-quoted 
language  of  the  proposal. 

'^  The  contract  has  now  been  completed,  the  posts  having 
been  delivered  in  four  lots  of  seven  each,  the  delivery  of  the 
fourth  or  final  lot  of  seven  having  been  completed  upon 
August  23. 

"  In  making  final  payment  for  the  posts  I  have  deducted 
from  the  amount  due  the  contractor  the  sum  of  $80,  being 
liquidated  damages  for  eight  days'  delay  in  '  final  completed 
delivery,'  as  provided  for  in  the  second  of  the  above-quoted 
paragraphs  of  the  specifications. 

"  Against  this  deduction,  the  Champion  Iron  Company 
now  protests  on  the  ground. that  the  date  of  contract,  upon 
which  the  date  of  final  delivery  depends,  is  not  April  18, 
1908,  as  assumed  tfy  me^  but  is  properly  May  2, 1908,  the  date 
of  approval  of  the  contract  by  the  Secretary  of  the  Depart- 
ment of  Commerce  and  Labor. 

"  In  explanation  of  the  attitude  of  this  office,  and  as  throw- 
ing light  upon  the  intention  of  the. parties  to  the  contract,  I 
would  state  that  on  April  11,  1908,  the  formal  contract  was 
sent  to  the  Champion  Iron  Company  for  execution.  On 
April  15  a  letter  jv3s  received  by  me,  m  which  the  company 
inquired  as  to  the  manner  of  computing  liquidated  damages. 
On  the  28th  I  replied  to  the  company's  incjuiry  as  follows: 

" '  Replying  to  your  letter  of  April  15,  inquiring  as  to  the 
manner  of  computing  liquidated  damages,  if  any,  which  may 
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accrue  under  your  contract  of  April  18  for  28  cast-iron  lamp- 
posts, I  would  say  that,  under  the  terms  of  your  proposal, 
7  posts  are  to  be  delivered  on  or  before  June  13,  7  posts  on  or 
before  July  4,  7  posts  on»or  before  July  25,  and  7  posts  on  or 
before  August  15.  Each  set  of  7  will  be  considered  by  itself, 
and  liquidated  damages  for  nondelivery  will  be  separately 
computed  for  each  such  set  and  deducted  from  the  corre- 
sponding payment' 

"  It  will  be  noticed  that  in  this  letter  tlie  contract  date  for 
the  delivery  of  each  fractional  lot  is  distinctly  stated.  The 
company's  reply  was  as  follows : 

" '  We  are  in  receipt  of  yours  of  the  28th  instant,  and 
have  noted  the  contents.  We  do  not  believe  that  you  will 
be  justified  in  charging  the  liauidated  damages  at  the  expira- 
tion of  the  time  of  delivery  of  each  lot  of  7  posts.  When  we 
bid  on  the  work  we  had  in  mind  that  this  penalty  would  not 
be  assessed  until  the  final  delivery.  In  justice  to  ourselves, 
we  believe  that  we  have  a  right  to  take  this  stand,  and  wt^ 
think  after  more  mature  consideration  you  will  agree  with  u& 
We  of  course  expect  to  make  delivery  of  each  lot  of  7  columns 
as  per  contract.^ 

"The  company  at  that  time  raised  no  objection  to  the  rul- 
ing of  this  office  as  to  dates  of  delivery,  but  did  object  to  mv 
manner  of  computing  and  deducting  liquidated  damages,  and, 
on  further  consideration,  I  decided  that  this  latter  objection 
was  justified  by  the  language  of  the  specifications,  and  that 
deduction  of  liquidated  damages  was  justifiable  only  in  case 
of  delay  beyond  the  time  of  '  final  completed  delivery,'  which, 
based  upon  the  language  of  the  proposal  and  the  date  ox 
signature  of  the  contract  by  the  Champion  Iron  Company, 
April  18,  was  computed  by  me  to  be  August  15,  1908. 

"  As  before  stated, '  final  completed  delivery  '  was  not  made 
until  August  23,  being,  under  my  interpretation,  eight  days 
late.  This  delay  in  finat  delivery  did  actually  cause  delay  to 
the  working  party  engaged  on  the  St.  Mary's  River  in  the 
erection  of  these  posts,  and,  as  stated  in  the  specifications,  the 
precise  loss  due  to  this  delay  is  not  ascertainable,  but  was 
probably  about  the  amount  d.educted  as  liquidated  damages. 

"  Because  of  the  Champion  Iron  Company's  apparent  ac- 
quiescence in  the  dates  of  delivery  fixed  by  my  letter  of  April 
28,  above  quoted,  the  movements  of  the  working  party 
charged  with  the  erection  of  these  posts  were  ordered  so 
as  to  have  the  party  at  the  site  of  the  work  ready  to  erect 
the  posts  when  and  as  delivered.  Had  the  Champion  Iron 
Company  protested  against  the  dates  fixed  in  my  letter  of 
April  28,  the  matter  might  then  have  been  settled  equitably. 

"  It  is  evident  that  the  company,  at  the  time  of  its  receipt, 
saw  no  ground  of  objection  to  my  decision,  and  that  it  then 
expected  to  comply  with  the  dates  of  delivery  as  fixed  by  me. 


Digitized  by  VjOOQIC 


LIQUIDATED  DAMAGES.  281 

"  In  view  of  the  above  facts,  I  have  the  honor  to  ask  your 
decision  of  the  following : 

'^  1.  What  is  the  '  date  of  contract '  upon  which  the  dates 
of  delivery  depend? 

"2.  The  price  fixed  in  the  Champion  Iron  Company's 
proposal  and  contract  for  the  construction  and  delivery  of 
the  28  posts  is  $5,690.  I  have  already  paid  the  company  the 
following  sums,  each  payment  being  for  7  posts,  with  deduc- 
tion of  10  per  cent  from  each  such  payment,  except  that  of 
September  11,  this  last  payment  being  for  7  posts,  plus  the 
preceding  three  retents,  less  $80  for  the  above-described  delay 
in  '  final  completed  delivery :' 

1906. 

July  li $1,280.25 

July  27 1,  280.  25 

August  11 1, 280. 25 

.September  8 1, 769. 25 

^^Am  I  justified,  under  the  terms  of  the  contract  itself,  in 
paying  it  the  further  sum  of  $80,  which  it  now  demands?  " 

The  date  of  a  contract  is  ordinarily  the  date  given  to  it  by 
the  parties  and  expressed  in  the-  body  thereof  as  the  date  on 
which  they  made  the  covenants  and  agreements  therein  con- 
tained. In  the  present  case  it  appears  that  the  parties  "  thus 
covenanted,  made,  and  agreed  *  *  *  this  18  day  of  April, 
one  thousand  nine  hundred  and  8,  as  witness  their  hands," 
upon  condition  that ''  this  contract  shall  not  be  binding  upon 
the  United  States  until  it  shall  have  been  approved  by  the 
Light-House  Board  and  the  Secretary  of  Commerce  and 
Labor."  The  parties  made  the  obligations  which  they  prom- 
ised to  perform  contingent  upon  the  ratification  by  the  prin- 
cipals of  the  contracting  officer  representing  the  United 
States  of  his  action  in  thus  proposing  to  bind  the  United 
States.  When  in  executing  a  contract  one  of  the  parties  is 
acting  as  agent  for  his  principal,  and  such  act  requires  rati- 
fication by  said  principal,  the  ratification  when  made  relates 
back  to  the  time  when  the  agreement  was  entered  into  and 
binds  the  principal  the  same  as  if  the  authority  to  execute 
the  contract  had  been  given  in  advance.  {Cook  v.  Tullis^  18 
Wall.,  332, 338 ;  Norton  v.  Shelby  County,  118  U.  S.,  425, 461 ; 
Johnson  v.  Johnson,  31  Fed.  Rep.,  700;  United  States  Ex- 
press Company  v.  Rawson,  106  Ind.,  215.)  There  appears  to 
have  been  no  unnecessary  delay  in  the  approval  of  the  con- 
tract by  the  Light-House  Board  and  the  Secretary  of  Com- 
merce and  Labor,  such  as  to  prevent  the  contractor  from  com- 
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pleting  the  final  delivery  within  the  time  limit,  and  the  date 
of  the  delivery  of  all  the  posts  is  therefore  seventeen  weeks 
from  April  18,  1908,  or  August  15,  1908. 

The  provision  of  the  specifications,  quoted  supra^  relating 
to  liquidated  damages  is  attached  to  and  specifically  made  a 
part  of  the  contract.  Said  provision  stipulates  for  the  deduc- 
tion as  liquidated  damages  of  $10  for  each  and  every  calendar 
day's  failure  on  the  part  of  the  contractor  to  comply  with 
the  time  of  final  completed  delivery,  thus  being  made  appli- 
cable to  the  delivery  of  the  articles  as  a  whole,  and  should  be 
enforced  as  agreed  upon  for  each  and  every  day's  delay  from 
and  after  August  15,  1908,  until  all  the  posts  covered  by  the 
contract  were  delivered.  (45  MS.  Comp.  Dec,  2239,  June  24, 
1908;  46  id.,  496,  July  24,  1908.) 

I  have  to  inform  you  that,  upon  the  facts  stated,  I  am  of 
opinion  that  you  would  not  be  justified  in  remitting  to  the 
contractor  the  sum  of  $80  found  to  be  due  from  him  to  the 
United  States  as  liquidated  damages. 


DEDUCTION  OF  DAMAGES  ARISING  FROM 
DELAY  OF  A  CONTRACTOR  IN  COMPLETION 
OF  CONTRACT. 

Where  a  contract  provides  that  in  case  of  failure  on  the  part  of  the 
contractor  to  comply  with  its  stipulations  the  Government  shall 
have  ix>wer  to  go  into  the  open  market  and  supply  any  deficiency 
of  material  not  delivered  by  him  and  charge  against  him  the 
increased  cost  thereof,  but  does  not  provide  for  liquidated  dam- 
ages or  for  special  damages  occurring  from  the  contractor's  breach 
of  the  contract  in  regard  to  time  of  completion,  the  Government 
was  not  required,  upon  the  contractor's  failure  to  complete  de- 
livery within  the  contract  time  limit,  to  supply  the  deficiency 
of  material  by  purchase  in  open  market,  and  not  having  elected  to 
do  so  and  subsequently  having  accepted  material  when  delivered 
by  the  contractor,  it  is  entitled  to  withhold  from  moneys  due 
the  contractor  the  actual  damages  arising  from  his  default. 

{Decision  by  Comptroller  Tracewell,  October  31,  1908.) 

The  Camden  Iron  Works  appealed,  October  2,  1908,  from 
the  action  of  the  Auditor  for  the  War  Department  in  set- 
tlement ]S'o.  165086,  dated  September  4,  1908,  of  their  claim 
for  $1,000  deducted  by  the  Isthmian  Canal  Commission  as 
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damages  to  the  Government  arising  under  formal  contract 
dated  June  16,  1905. 

The  material  facts  in  the  case  appear  to  be  as  follows : 
On  June  16,  1905,  a  contract  was  entered  into  by  and 
between  the  United  States  by  its  proper  officers,  party  of  the 
first  part,  and  the  Camden  Iron  Works,  party  of  the  second 
part,  by  the  terms  of  which  it  was  agreed  that  the  party  of 
the  second  part  would,  for  a  price  stipulated  therein,  furnish 
and  deliver  to  the  Isthmian  Canal  Commission  certain  speci- 
fied materials,  consisting  of  iron  pipes,  valves,  etc.,  for  in- 
stalling a  water  system  on  the  Isthmus  of  Panama. 
The  said  contract  contained  the  following  provisions: 

"Article  2.  The  above  material  is  to  be  delivered  c.  i.  f. 
(by  steamer)  at  Colon,  Isthmus  of  Panama.  Delivery  of 
this  material  at  Colon,  Isthmus  of  Panama,  shall  commence 
on  or  before  July  31,  1905,  and  shall  be  completed  on  or 
before  Septemb^  30,  1905,  and  the  material  is  not  to  be 
accepted  or  paia  for  by  the  party  of  the  first  part  until 
delivered  at  Colon,  Isthmus  of  Panama,  and  inspected  and 
accepted  by  a  representative  of  the  Isthmian  Canal  Commis- 
sion. Inspection  as  to  material  and  workmanship  shall  be 
made  at  the  place  of  manufacture,  and  the  insnection  of  this 
material  shall  he  made  at  Colon  as  to  its  conaition  upon  its 
arrival  there?^ 

"Article  4.  That  for  and  in  consideration  of  the  faithful 
performance  of  the  stipulations  of  this  agreement,  the  party 
of  the  second  part  shall  be  paid,  at  the  office  of  the  disbursing 
officer  of  the  Isthmian  Canal  Commission  at  Washington, 
D.  C,  as  soon  as  practicable  after  final  delivery  and  accept- 
ance at  Colon,  Isthmus  of  "Panama,  of  each  shipment  of 
articles  under  this  contract,  reserving  ten  per  centum  (10%), 
however,  from  each  payment  until  final  settlement  on  com- 
pletion of  contract,  or  otherwise,  as  follows:  One  hundred 
and  twenty-eight  thousand  one  hundred  and  eight  dollars 
and  thirty  cents  ($128,108.30),  the  definite  amount  to  be 
determined  .by  the  exact  quantity  and  quality  of  material 
delivered  and  accepted,  and  the  imit  prices  hereinbefore 
stated  shall,  in  all  cases,  govern  said  sum. 

"Article  5.  That  in  case  oi  failure  of  the  said  party  of  the 
second  part  to  comply  with  the  stipulations  of  this  contract 
according  to  the  true  intent  and  meaning  thereof,  then  the 
party  OI  the  first  part  shall  have  the  power  to  supply  the 
deficiency  by  purchase  in  the  open  market,  or  otherwise,  at 
such  place  as  the  party  of  the  first  part  may  select  (the  arti- 
cles so  procured  to  be  the  kind  herem  specified,  or  as  near  as 
practicable) ;  and  the  said  contractor  shall  be  charged  with 
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the  increased  cost,  if  any,  of  the  articles  so  i)urchased  over 
what  they  would  have  cost  at  the  prices  herein  stipulated." 

The  contractors  did  not  perform  their  contract  by  deliv- 
ering the  material  within  the  time  specified  in  article  2  of 
the  contract,  biit  the  Government  permitted  deliveries  to  be 
continued  until  the  contract  was  fully  performed.  Settle- 
ment was  made  as  provided  in  article  4  of  the  contract  and 
thereafter  the  Government,  after  ascertaining  the  amount  of 
actual  damages  -occasioned  by  claimant's  delay  in  delivery  of 
the  material,  deducted  the  amount  of  said  damages  from 
other  moneys  which  it  held  to  the  credit  of  the  contractors 
under  a  subsequent  contract.  The  contractors  protested 
against  the  deduction  when  made  and,  somewhat  more  than 
a  year  later,  filed  claim  therefor  in  the  office  of  the  Auditor 
for  the  War  Department.  The  claim  was  disallowed  by  said 
Auditor  for  reasons  stated  as  follows : 

"  From  the  evidence  submitted  it  appears  that  the  Isth- 
mian Canal  Commission  incurred  additional  expense  on  ac- 
count of  the  failure  of  claimants  to  deliver  the  material 
within  the  time  specified  by  their  contract.  This  additional 
expense  being  fixed  as  a  minimum  by  a  proper  officer  of  the 
commission,  the  claim  is  disallowed  in  accordance  with  the 
.decision  of  the  Comptroller  of  the  Treasury  in  the  case  of 
the  Badger  Manufacturing  Company,  dated  April  15,  1908."' 

From  this  disallowance  the  contractors,  hereinafter  called 
claimants,  appealed. 

Claimants  contend  that  they  are  not  liable  in  damages  for 
their  delay  in  completing  the  contract,  because  (1)  the  mer- 
chandise was  inspected  by  the  commission's  representative  on 
the  Isthmus  and  accepted  by  him  with  knowledge  of  the 
delay,  and  (2)  because  no  penalty  was  provided,  nor  sum 
fixed  as  liquidated  damages,  by  the  contract  for  a  failure  of 
delivery  within  the  time  therein  specified.  Claimants  also 
contend  that,  if  liable  for  damages  at  all,  the  measure  of 
damages  is  expressly  fixed  by  article  5  of  the  contract,  supra^ 
and  that  the  Government,  not  having  availed  itself  of  its 
right  to  purchase  the  material  in  the  open  market,  had  no 
authority  in  law  to  thereafter  deduct  from  other  moneys  due 
to  them  anything  as  damages. 

Inspection  and  acceptance  of  the  material  at  Colon  under 
article  2  of  the  contract  was  a  prerequisite  to  payment  to 
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claimants,  but  the  inspection  to  be 'made  at  Colon  was  only 
*'  as  to  the  condition  of  the  material  upon  its  arrival  there." 
The  commission  did  not  elect  to  annul  the  contract,  as  it  had 
a  right  to  do  under  article  5  of  the  contract,  on  claimants' 
failure  to  complete  delivery  by  September  30,  1905,  but  per- 
mitted claimants  to  complete  their  contract.  This  is  shown 
by  the  acceptance  of  the  material  at  Colon  after  the  expira- 
tion of  the  time  limit  of  the  contract. 

The  commission  had  the  power  expressly  given  by  article 
5  of  the  contract  to  go  into  the  open  market  and  to  supply 
any  deficiency  of  material  not  delivered  by  claimants,  and 
in  that  event  the  measure  of  damages  would  be  as  expressed 
in  said  article  6.  Nothing  in  the  contract  required  the  exer- 
cise by  the  commission  of  its  right  to  annul  the  contract  and 
to  go  into  the  market  for  the  material,  and  not  having 
elected  to  do  so,  said  article  5 — it  having  provided  a  measure 
of  damages  for  only  one  contingency,  which  contingency  did 
not  arise  in  this  case — was  of  no  effect  under  the  facts  as  they 
existed. 

It  is  true  that  the  contract  contains  no  provisions  for 
liquidated  damages  and  has  no  covenants  for  special  dam- 
ages occurring  from  claimants'  breach  of  the  contract  in 
regard  to  the  time  for  completion  thereof.  The  Government 
not  having  annulled  the  contract  on  the  contractor's  failure 
to  deliver  the  material  at  the  time  agreed  upon,  and  not  hav- 
ing rejected  the  material  when  delivered,  impliedly  waived 
the  time  limit  of  the  contract  (8  Comp.  Dec,  104,  et  seq.), 
and  the  time  limit  having  been  waived,  claimants  were 
obliged  to  complete  the  contract  within  a  reasonable  time, 
but  were  liable  for  any  and  all  actual  damages  to  the  Gov- 
ernment arising  from  the  delay  (46  MS.  Comp.  Dec,  50, 
July  6,  1908).  The  Government  by  its  acceptance  became 
bound  to  pay  the  contract  price  for  the  material,  but  from 
this  contract  price  the  actual  damages  to  the  Government 
could  be  deducted  whenever  ascertained.  The  chief  engi- 
neer, prior  to  the  time  when  the  deduction  was  made,  has  in 
this  connection  made  the  following  report : 

"  I  took  this  matter  up  with  Division  Engineer  Holcombe, 
for  whose  work  this  pipe  was  ordered.  In  his  reply  he  states 
that  there  is  no  doubt  that  the  nondelivery  of  the  material 
used  in  the  Colon  system  not  only  caused  us  delay,  but  at 
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times  rendered  this  delay  expensiye,  and  that  he  is  of  the 
opiniojn  that  we  suffered  an  unnecessary  expenditure  of  ap- 
proximately $1,000  by  the  necessity  of 'waiting  for  the  mar 
terial  that  did  not  arrive  as  per  terms  of  the  contract.  In 
other  words,  that  in  laying  the  pipe  line  there  has  been 
incurred  an  expense  fully  equal  to  $ipOO  over  and  above 
that  which  would  necessarily  have  been  incurred  had  the 
material  been  on  hand  as  per  terms  of  the  contract.'*'^ 

The  Government  having  in  its  possession  money  due  it 
from  a  party  is  not  obliged  to  turn  over  the  money  to  the 
party  and  go  into  court  to  establish  its  claim  thereto.  The 
Government  in  a  settlement  under  one  contract,  having  due 
regard  to  the  legal  rights  of  all  other  persons,  may  withhold 
moneys  due  it  from  the  same  contractor  imder  a  former  con- 
tract. (7  Comp.  Dec,  218;  6  id.,  345;  2  id.,  429;  Wisconsin 
Central  Railroad  v.  United  States,  164  U.  S.,  210, 212.) 

Such  was  done  in  this  case.  It  appears  that  the  construc- 
tion of  the  Panama  Canal  was  delayed  by  claimants'  delin- 
quency under  the  contract  of  June  16,  1905,  supra.  The 
amount  of  actual  damages  to  the  Government  caused  by 
claimants'  delinquency  has  been  fixed  in  the  minimum 
sum  of  $1,000  by  that  officer  of  the  Government  having  di- 
rect knowledge  of  all  the  facts  in  the  case.  I  do  not  feel 
justified,  under  the ^  facts  in  this  case,  in  saying  that  the 
actual  damages  to  the  Government  caused  by  claimants' 
breach  of  their  contract  are  any  greater  or  any  less  than  the 
amount  above  determined.  (See  14  Comp.  Dec,  699,  at  p. 
703.)  The  action  of  the  Auditor  in  disallowing  this  claim 
is  affirmed. 


PAY  OF  RETIRED  MUSICIANS   OF  THE   ARMY. 

The  provisions  of  the  act  of  May  11,  1908,  fixlns  the  pay  of  enlisted 
men  of  Army  bands  are  not  applicable  to  privates  who  were  on 
the  retired  list  at  the  date  of  the  passage  of  said  act,  but  who, 
while  on  the  active  list  performed  service  as  musicians. 

{Assistant  Comptroller  Mitchell  to  C.  E.  N.  Howard,  Pdy- 
master,  United  States  Army,  October  31,  1908.) 

I  am  in  receipt  of  your  letter  of  October  20,  1908,  as 
follows : 

"  I  have  for  payment  the  case  of  James  Ryan,  U.  S.  Army, 
retired,  and  would  request  a  decision  as  to  whether  or  not 
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this  soldier  is  entitled  to  the  pay  for  a  private  of  the  band 
as  provided  in  act  of  May  11, 1908-  (35  Stat.,  110) . 

^  The  descriptive  list  of  this  soldier  contains  the  following 
remarks : 

"  'James  Eyan,  private ;  last  served  as  private,  band,  6th 
Infantry.  Retired  Aug.  3rd,  1891,  per  par.  6,  S.  O.  172, 
H.  Q.  A.,  July  28, 1891.^ 

"  This  descriptive  list  is  a  transcript  from  the  records  of 
the  '  Noncommissioned  staff  and  band,  6th  Infty.,'  and  is 
signed  by  the  adjutant.  Sixth  Infantry,  '  commanding  N. 
C.  S.  and  band.' 

*'A  decision  is  requested  for  the  reason  that  prior  to  the  act 
of  March  2, 1899,  there  were  no  organized  bands  in  the  Army. 
(30  Stat.,  978.)  " 

Under  section  5  of  the  act  of  March  3, 1869  (15  Stat,  318), 
all  bands  in  the  Army  were  discharged  except  the  band  at  the 
Military  Academy,  and  there  was  no  law  authorizing  a  band 
for  any  regiment  in  the  Army  until  the  act  of  March  2, 
1899  (30  Stat.,  978),  quoted  infra;  but  under  statutory  pro- 
visions each  regiment  of  cavalry  had  one  chief  musician  and 
one  chief  trumpeter  (sec.  1102,  Eev.  Stat.),  and  each  regi- 
ment of  artillery  and  infantry  had  one  chief  musician  and 
two  principal  musicians  (sees.  1099,  1106,  Eev.  Stat.).  (See 
5  Comp.  Dec,  767.)  Privates  in  the  Army,  after  the  act 
of  March  3,  1869^  performed  service  as  musicians  with  regi- 
mental bands  under  the  Army  Regulations  of  1863,  which 
were  amended  by  Circular  A.  G.  O.  of  April  23,  1874,  and 
carried  into  the  Army  Regulations  of  1881,  as  follows : 

^*  159.  When  it  is  desired  to  have  bands  of  music  for 
regiments,  there  will  be  allowed,  for  each  16  privates  to 
act  as  musicians,  in  addition  to  the  chief  musicians  author- 
ized by  law,  provided  the  total  number  of  privates  in  the 
regiment,  including  the  band,  does  not  exceed  the  legal 
standard.  Regimental  commanders  will  designate  the  pro- 
portion to  be  subtracted  from  each  company  for  a  band. 

"  160.  The  musicians  of  the  band  will,  for  the  time  being, 
be  dropped  from  company  muster  rolls,  but  they  will  be  in- 
structed as  soldiers,  and  liable  to  serve  in  the  ranks  on  any 
occasion.  They  will  be  mustered  in  a  separate  squad  under 
the  chief  musician,/ with  the  noncommissioned  staff,  and  be 
included  in  the  aggregate  in  all  regimental  returns." 

"813.  The  general  superintendent  will  cause  such  of  the 
recruits  as  are  found  to  possess  a  natural  talent  for  music 
to  be  instructed  (besides  the  drill  of  the  soldier)  on  the  fife, 
bugle,  and  drum,  and  other  military  instruments,  and  boys 
of  16  years  of  age  and  upward  may,  under  his  direction. 
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be  enlisted  for  this  purpose.  Care  should  be  taken  to  enlist 
those  only  who  have  a  natural  talent  for  music,  and,  if 
practicable,  they  should  be  taken  on  trial  for  some  time  before 
faeinff  enlisted. 

^^  814.  Regiments  will  be  furnished  with  field  music  on  the 
requisitions  of  the  commanders,  made,  from  time  to  time, 
direct  on  the  Adjutant-General,  and,  when  requested  by 
regimental  commanders,  the  Adjutant-General  will  endeavor 
to  have  suitable  men  selected  from  the  recruits,  or  enlisted, 
for  the  regimental  bands." 

The  substance  of  these  regulations  is  also  contained  in  the 
Army  Regulations  of  1889,  paragraphs  237  and  238,  and 
in  the  Army  Regulations  of  1895,  paragraph  245 ;  and  War 
Department  General  Order  No.  116,  of  June  24,  1899, 
amended  the  regulations  in  pursuance  of  the  act  of  March 
2,  1899  (30  Stat,  977). 

The  act  of  March  2,  1899  (30  Stat.,  977),  provided  that 
each  regiment  of  cavalry,  infantry,  and  artillery  should  have 
one  band,  as  follows : 

"Sec.  2.  *  *  *  Each  cavalry  band  shall  consist  of  one 
chief  musician;  one  chief  trumpeter;  one  principal  musician; 
one  drum  major,  who  shall  have  the  rank,  pay,  and  allow- 
ances of  a  first  sergeant ;  four  sergeants ;  eight  corporals ;  one 
cook;  and  eleven  privates. 

"  Sec.  3.  *  *  *  Each  artillerj'^  band  shall  consist  of 
one  chief  musician ;  one  chief  trumpeter ;  one  principal  musi- 
cian; one  drum  major,  who  shall  have  the  rank,  pay,  and 
allowances  of  a  first  sergeant;  four  sergeants;  eight  corpo- 
rals; one  cook;  and  eleven  privates.     *     *     ♦ 

"  Sec.  4,  ♦  *  ♦  Each  infantry  band  shall  consist  of 
one  chief  musician ;  one  principal  musician ;  one  drum  major, 
who  shall  have  the  rank,  pay,  and  allowances  of  a  first 
sergeant;  four  sergeants;  eight  corporals;  one  cook;  and 
twelve  privates." 

(See  also  act  of  February  2,  1901,  31  Stat.,  748.) 
The  act  of  May  11,  1908  (35  Stat,  110),  provides  as  fol- 
lows : 

"  That  hereafter  the  monthly  pay  during  the  first  enlist- 
ment of  enlisted  men  of  bands,  exclusive  of  the  band  of 
the  United  States  Military  Academy,  shall  be  as  follows: 
Chief  musicians,  seventy-five  dollars;  principal  musicians 
and  chief .  trumpeters,  forty  dollars;  sergeants  and  drum 
majors,  thirty-six  dollars;  corporals,  thirtj  dollars;  and  pri- 
vates, twenty-four  dollars;  and  the  contmuous  service  pay 
of  all  grades  shall  be  as  provided  in  this  act :    *     *     *." 
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Enlisted  men  of  the  Army  are  retired  under  the  provisions 
of  the  act  of  February  14,  1885  (23  Stat,  a05),  and  the  act 
of  March  2,  1907  (34  Stat.,  1217).  They  are  entitled  to  be 
placed  on  the  retired  list  "with  the  rank  held  by  them  at 
the  date  of  retirement."  They  are  also  entitled  to  receive 
75  per  cent  of  the  pay  of  the  rank  on  which  retired;  and  if 
the  pay  of  the  rank  to  enlisted  men  on  the  active  list  is 
changed,  they  are  entitled  to  the  benefit  of  the  change  in  the 
pay  of  the  rank.  (13  Comp.  Dec,  759,  766 ;  14  id.^  914.)  In 
the  period  from  the  act  of  March  3,  1869  (15  Stat.,  318),  to 
the  act  of  March  2,  1899  (30  Stat.,  977),  the  rank  of  a  pri- 
vate  in  the  Army  performing  service  as  a  musician  with 
regimental  bands  was  that  of  a  private  only,  and  on  retire- 
ment he  was  retired  as  a  private  and  was  entitled  to  the 
retired  pay  of  the  rank  of  a  private  only. 

The  provisions  of  the  act  of  March  2, 1899  (30  Stat.,  977), 
are  not  retroactive  and  do  not  give  the  rank  of  musician  to 
those  privates  who  were  on  the  retired  list  at  the  date  of  the 
passage  of  said  act,  but  who,  while  on  the  active  list,  per- 
formed service  as  musicians.  Their  rank,  for  pay  purposes, 
is  that  of  privates  only;  and  the  provisions  of  the  act  of 
May  11,  1S08  (35  Stat.,  110),  fixing  the  pay  of  enlisted  men 
of  bands,  are  not  applicable  to  privates  on  the  retired  list  of 
the  class  mentioned. 

Your  inquiry  is  answered  in  the  negative. 


FEES  AND  EMOLUMENTS  OF  CLERKS  OF  FED- 
ERAL COURTS  IN  NATURALIZATION  PROCEED- 
INGS. 

The  Secretar:^  of  Commerce  and  Labor  is  without  authority  to  make 
a  schedule  of  fees  or  fix  other  arbitrary  charges  which  a  clerk  of 
a  federal  court  must  collect  for  his  services,  or  to  direct  such 
clerk  to  wholly  retain  fees  collected  by  him  and  to  relieve  him 
from  accounting  therefor,  and  the  collection  by  such  clerk  of  court 
of  certain  fees  for  furnishing  duplicate  declaration  of  intention 
and  copies  of  certificate  of  naturalization,  and  the  retention  by 
him  of  the  full  amount  of  fees  so  collected,  upon  authority  of  a  reg- 
ulation of  the  Department  of  Commerce  and  Labor  promulgated 
86404— vol  lf>— 09 19 
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« 
for  the  purpose  of  carrying  out  the  proylsiona  of  the  naturaliza- 
tion act  of  June  29,  1906,  is  Illegal ;  but  when  fees  have  been  so 
collected  by  such  clerk  of  court  he  is  required  to  account  for  same 
in  his  regular  emolument  returns,  as  provided  by  the  act  of  June 
28,  1902. 

The  fees  provided  for  by  section  13  of  the  act  of  June  29,  1906,  are 
the  only  fees  which  a  clerk  of  a  federal  court  is  permitted  to 
charge  for  his  services,  rendered  either  upon  the  request  of  the 
Department  of  Commerce  and  Labor  or  of  private  individuals  In 
connection  with  naturalization  proceedings. 

The  naturalization  act  of  June  29,  1906,  amends  the  act  of  June  2S> 
1902,  requiring  semiannual  returns  of  all  fees  and  emoluments  of 
clerks  of  district  and  circuit  courts  to  be  made  to  the  Attorney- 
General,  only  to  the  extent  of  providing  a  new  system  of  account- 
ing for  such  fees  as  are  properly  collected  under  said  naturaliza- 
tion act,  and  does  not  relieve  a  clerk  of  a  federal  court  from  ac- 
counting in  his  regular  emolument  return  for  any  fees  collected  In 
excess  of  those  prescribed  by  said  naturalization  act. 

Pees  of  a  clerk  of  a  federal  court  for  services  rendered  by  him  in  cases 
other  than  in  naturalization  proceedings  are  governed  and  con- 
trolled by  the  clerk's  fee  bill  provided  for  in  section  828  of  the 
Revised  Statutes. 

{Decision  by  Comptroller  TraceweU^  October  31^  1908.) 

The  Attorney-General,  September  9,  1908,  requested  me 
to  reopen  and  revise  the  account  of  Frank  H.  Mortimer, 
clerk  of  the  United  States  district  court  for  the  eastern  dis- 
trict of  Louisiana,  for  "  Excess  of  emoluments,  calendar  year 
1907,"  settled  by  the  Auditor  for  the  State  and  other  De- 
partments, per  judicial  certificate  No.  3682,  dated  March  12, 
1908,  and  "  recharge  "  the  clerk  with  certain  fees  and  emolu- 
ments not  reported  by  him  in  his  returns  of  official  emolu- 
ments for  said  year,  and  therefore  not  included  in  the 
Auditor's  settlement,  if  in  my  opinion  the  facts  "warrant 
such  action." 

It  is  represented  by  the  report  of  an  examiner  of  the  De- 
partment of  Justice  that  the  following  amounts  have  been 
received  by  the  clerk  and  not  accounted  for  in  his  emolument 
return : 

December  11,  1907.    Copy  declaration  of  intention,  H.  A.  Grote—    $1 
December   19,    1907.    Two    copies   certiflcate   of  naturalization, 
Joseph  McCallum 4 

The  clerk  explains  to  this  office  that  he  furnished  "  a  du- 
plicate declaration  of  intention  "  to  H.  A.  Grote,  upon  in- 
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structions  from  the  Department  of  Commerce  and  Labor, 
which  "  duplicate "  was  made  upon  department  form  No. 
2203,  and  was  in  lieu  of  the  copy  which  was  previously  given 
Mr.  Grote,  but  which  was  lost  by  him.  The  clerk  says  that 
"the  declaration  for  Grote  was  made  from  the  original  of 
record  in  this  (his)  office,  being  one  of  the  triplicate  origi- 
nals made  at  the  time  the  declaration  of  intention  was  made 
by  him." 

In  the  case  of  McCallum  the  clerk  explains  that  he  fur- 
nished two  duplicate  certificates  of  naturalization  to  Joseph 
McCallum,  which  duplicates  "  were  made  from  the  original 
certificate  given  him  at  the  time  of  his  naturalization,"  and 
that  these  duplicate  certificates  were  made  "  for  the  purpose 
of  supplying  him  with  evidence  to  be  filed  in  the  Land 
Office."  These  duplicate  certificates  of  naturalization,  or 
copies,  were  made  upon  form  No.  2216,  issued  by  the  Depart- 
ment of  Commerce  and  Labor,  which  form  has  appended 
thereto  the  following: 

''I,  *  *  *  clerk  of  the  above-mentioned  court,  do 
hereby  certify  that  the  foregoing  is  a  correct  transcript  from 
the  original  certificate  of  naturalization  which  I  have  com- 
pared with  the  record  of  same  on  file  in  this  office,  and  with 
the  whole  of  said  record.  In  testimony  whereof  I  have  here- 
unto set  my  hand  and  affixed  the  seal  of  said  court    *     *     *." 

The  above  services  were  rendered  "  at  the  request  of  the 
parties  and  paid  for  by  them,"  the  clerk  collecting  the  sum 
of  $1  from  Mr.  Grote,  and  $4  from  Mr.  McCallum,  which 
sums  he  has  wholly  retained  and  kept,  rendering  no  account 
thereof.  He  states  that  he  "  was  under  the  impression  that 
regulation  No.  17  of  the  Department  of  Commerce  and 
Labor,  issued  in  connection  with  the  naturalization  laws,  gov- 
erned "  in  such  instances.  The  regulation  referred  to  is  i^ 
follows : 

"  17.  Applications  for  the  issuance  of  declarations  of  inten- 
tion (Form  2203)  or  certificates  of  naturalization  (Form 
2207),  in  lieu  of  declarations  of  intention  or  certificates  of 
naturalization  claimed  to  have  been  lost  or  destroyed,  shall 
be  made  under  oath  to  the  clerk  of  the  court  by  which  any 
such  declarations  of  intention  or  certificates  oi  naturaliza- 
tion were  originallv  issued,  and  shall  contain  full  informa- 
tion in  regard  to  the  lost  or  destroyed  papers,  and  as  to  the 
time,  place,  and  circumstances  of  such  alleged  loss  or  destruc- 
tion.   The  clerk  shall  forward  to  the  Bureau  of  Immigration 
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and  Naturalization  (Division  of  Naturalization)  the  above- 
mentioned  applications,  together  with  such  information  as 
he  may  have  bearing  upon  the  merits  thereof,  for  investiga- 
tion, and  no  such  paper  so  applied  for  shall  be  issued  until 
the  Bureau  of  Immigration  and  Naturalization  (Division  of 
Naturalization)  reports  the  results  of  its  investigation  as  to 
the  merits  of  the  application. 

"  In  every  case  in  which  the  clerk  of  the  court  issues,  in 
accordance  with  the  foregoing,  a  declaration  of  intention 
(Form  2203)  or  a  certificate  of  naturalization  (Form  2207), 
upon  proof  of  the  loss  or  destruction  of  the  original,  he  shall 
make  an  entry  on  the  original  declaration  or  on  the  stub  of 
the  original  certificate  of  naturalization,  as  the  case  may 
require,  showing  the  issuance  of  a  new  paper  and  the  number 
thereof,  and  shall  immediately  thereafter  forward  to  the 
Bureau  of  Immigration  and  Naturalization  (Division  of 
Naturalization)  the  duplicate  of  any  such  paper  so  issued. 

"  Certified  copies  of  declarations  of  intention  (Form  2215) 
and  certificates  of  naturalization  (Form  2216)  may  be  pro- 
vided by  clerks  of  courts  under  their  hand  and  the  seal  of 
the  court  out  of  which  the  papers  originally  issued,  only 
for  the  use  of  persons  who  make  entry  upon  public  lands 
of  the  United  States,  and  who  are  required  to  submit  proof 
that  thev  have  declared  their  intention  to  become  citizens, 
or  have  oecome  naturalized.  AVTien  issued  these  forms  must 
be  made  in  duplicate,  one  to  be  given  to  the  person  applying 
therefor  and  the  duplicate  forwarded  with  other  naturaliza- 
tion papers  on  the  first  working  day  of  the  succeeding  month 
to  the  Bureau  of  Immigration  and  Naturalization  (Division 
of  Naturalization).  Unless  the  applicant  presents  to  the 
clerk  his  original  declaration  or  certificate  for  comparison, 
these  forms  can  under  no  conditions  be  issued. 

"A  charge  of  $1  may  be  made  for  the  issuance  of  each  of 
the  copies  of  declaration  of  intention  and  $2  for  each  of  the 
copies  of  certificates  of  naturalization  described  in  this  regu- 
lation, the  full  amount  to  be  retained  by  the  clerks  of  courts 
for  the  work  connected  with  issuing  such  duplicates.  Clerks 
are,  however,  required  to  make  quarterly  reports,  on  Form 
2217,  on  the  first  working  day  of  January,  April,  July,  and 
October,  of  the  number  o?  such  papers  issued  auring  the  pre- 
ceding quarter. 

"  This  rule  applies  exclusivelv  to  naturalization  papers 
issued  since  September  26,  1906. ' 

It  is  claimed  that  the  above  regulation  was  made  in  accord- 
ance with  authority  contained  in  section  28  of  the  act  of  June 
29,  1906  (34  Stat.,  606),  which  is  an  act  entitled  "An  act 
to  establish  a  bureau  of  immigration  and  naturalization  and 
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to  provide  for  a  uniform  rule  for  naturalization  of  aliens 
throughout  the  United  States."    Said  section  is  as  follows: 

"That  the  Secretary  of  Commerce  and  Labor  shall  have 
power  to  make  such  rules  and  regulations  as  may  be  necessary 
for  properly  carrying  into  execution  the  various  provisions 
of  this  act.  Certified  copies  of  all  papers,  documents,  certifi- 
cates, and  records  required  to  be  used,  filed,  recorded,  or  kept 
under  any  and  all.  of  the  provisions  of  this  act  shall  be  ad- 
mitted in  evidence  equally  with  the  originals  in  any  and  all 
proceedings  under  this  act  and  in  all  cases  in  which  the  orig- 
inals thereof  might  be  admissible  as  evidence." 

Section  1  of  the  same  act  (p.  596)  provides  that  the  Bureau 
of  Immigration  and  Naturalization  shall,  under  the  direc- 
tion of  the  Secretary  of  Commerce  and  Labor,  "  have  charge 
of  all  matters  concerning  the  naturalization  of  aliens." 

From  the  above  it  is  clear  that  regulations  promulgated 
by  the  Secretary  of  Commerce  and  Labor  for  the  purpose  of 
carrying  out  the  provisions  of  the  naturalization  act  are 
valid  and  binding  upon  all  concerned  unless  in  conflict  with 
the  terms  of  said  act,  or  other  statutes  bearing  upon  the 
same  subject-matter,  and  it  is  the  duty  of  clerks  of  the  federal 
courts  to  aid  and  cooperate  with  the  department  in  giving 
.full  force  and  effect  to  such  regulations  as  are  properly 
made.  It  wiU  be  observed,  however,  that  section  28,  quoted 
above,  does  not  expressly  delegate  authority  to  the  Secretary 
of  Commerce  and  Labor  to  make  a  scale  of  fees  which  is  to 
compensate  clerks  of  the  federal  courts  for  their  services; 
neither  can  it  be  said  that,  there  is  any  implied  delegation  of 
such  authority  in  said  section,  in  view  of  the  fact  that 
another  section  of  the  same  act  (section  13,  p.  600)  expressly 
provides  what  fees  the  clerks  shall  charge  in  naturalization 
proceedings.  Section  13  provides  the  following  schedule  of 
fees: 

"  That  the  clerk  of  each  and  every  court  exercising  juris- 
diction in  naturalization  cases  shall  charge,  collect,  and 
account  for  the  following  fees  in  each  proceeding : 

'*  For  receiving  and  filing  a  declaration  of  intention  and 
issuing  a  duplicate  thereof,  one  dollar. 

"  For  making,  filing,  and  docketing  the  petition  of  an  alien 
for  admission  as  a  citizen  of  the  United  States  and  for  the 
final  hearing  thereon,  two  dollars  \  and  for  entering  the  final 
order  and  the  issuance  of  the  certificate  of  citizenship  there- 
under, if  granted,  two  dollars." 
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The  above  are  the  only  fees  provided  by  the  act,  and  clerks 
of  courts  are  clearly  prohibited  from  charging  any  other  fees 
for  services  rendered,  either  upon  the  request  of  the  Depart- 
ment of  Commerce  and  Labor  or  of  private  individuals,  in 
connection  with  naturalization  proceedings.  This  view  is 
strengthened  by  the  terms  of  the  naturalization  act  itself, 
section  21  (p.  602)  of  which  provides: 

"  That  it  shall  be  unlawful  for  any  clerk  of  any  court  or 
his  authorized  deputy  or  assistant  exercising  jurisdiction  in 
naturalization  proceeding  to  demand,  charge,  collect,  or 
receive  any  other  or  additional  fees  or  moneys  in  naturali- 
zation proceedings  save  the  fees  and  moneys  herein  speci- 

In  my  decision  of  October  22, 1907  (14  Comp.  Dec,,  228), 
I  said  in  regard  to  the  section  just  quoted : 

"  While  it  may  be  said  that  this  prohibition  relates  only 
to  charges  against  aliens  seeking  naturalization,  yet  there 
is  nothing  in  the  terms  of  the  enactment  indicating  such  in- 
tent, therefore  I  do  not  feel  warranted  in  giving  it  that  con- 
struction, but  am  constrained  to  hold  that  it  is  general.'' 

Section  13,  above  quoted,  provides  exactly  what  fees  the 
clerk  may  charge  and  collect  in  naturalization  proceedings, 
and  also  further  expressly  provides  that  the  clerk  may  retain 
one-half  only  of  such  fees  up  to  $3,000  in  any  fiscal  year, 
but  must  account  for  the  remaining  one-half  except  where 
the  collections  exceed  $6,000  in  any  fiscal  year,  in  which  event 
the  Secretary  of  Commerce  and  Labor  may  allow  such  clerk 
'"  additional  compensation  for  the  employment  of  additional 
clerical  assistance,  but  for  no  other  fuvposeP 

It  is  thus  seen  that  for  such  services  as  the  clerk  renders 
in  connection  with  naturalization  proceedings,  and  matters 
appertaining  directly  to  and  arising  out  of  such  proceedings, 
he  is  prohibited  from  charging  and  collecting  any  fees  except 
such  as  are  expressly  provided  by  tlie  act  of  June  29,  1906, 
supra^  and  I  know  of  no  law  authorizing  the  Secretary  of 
Commerce  and  Labor  to  promulgate  a  schedule  of  fees  in 
addition  to  that  fixed  by  the  statute. 

On  the  other  hand  it  is  also  clear  that  for  such  services  as 
a  clerk  of  a  federal  court  performs  other  than  in  naturaliza- 
tion proceedings  the  Secretary  of  Commerce  and  Labor  is 
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without  jurisdiction  to  make  regulations  binding  upon  such 
clerk  in  the  matter  of  the  fees  to  be  collected  for  such  other 
services.  Congress  has  seen  fit  to  provide  a  clerk's  fee  bill 
(see  section  828,  Eevised  Statutes),  which  governs  and  con- 
trols the  clerks  in  charging  for  such  services. 

It  has  been  held  {United  States  v.  Shields^  158  U.  S., 
88-91)  that— 

"  Fees  allowed  to  public  officers  are  matters  of  strict  law^ 
depending  upon  the  very  provisions  of  the  statute.  They 
are  not  open  to  equitable  construction  by  the  courts,  nor  to 
any  discretionary  action  on  the  part  of  officials." 

It  appears  in  the  present  case  that  the  derk  has  charged 
and  collected  certain  fees  not  only  not  prescribed  by  law,  but 
absolutely  prohibited  by  the  statute  under  which  he  claims 
to  have  rendered  the  services.  He  has  retained  and  kept  the 
fees  so  collected  which  were  for  services  rendered  not  in  any 
private  capacity,  but  as  clerk  of  the  United  States  district 
court.  While  the  fees  are  not  such  as  he  should  account  for 
to  the  Department  of  Commerce  and  Labor,  not  being  the 
fees  prescribed  by  the  naturalization  act,  yet  having  col- 
lected same  as  a  clerk  of  a  federal  court  he  is  required  to 
account  therefor  in  his  regular  emolument  returns  as  pro- 
vided by  the  act  of  June  28,  1902  (82  Stat,  475,  476),  which 
act  reads  as  follows: 

"  That  each  clerk  of  the  district  and  circuit  courts  shall, 
on  the  first  days  of  January  and  July  of  each  year,  or  within 
thirty  days  thereafter,  make  to  the  Attorney-General,  in 
such  form  as  he  may  prescribe,  written  returns  for  the  half 
year  ending  on  said  days,  respectively,  of  all  fees  and  emolu- 
ments of  his  office  of  every  name  and  character,  and  of  all 
necessary  expenses  of  his  office,  including  necessary  clerk 
hire,  together  with  the  vouchers  for  the  payment  of  the 
same  for  such  last  half  year ;  and  the  word  '  emoluments ' 
shall  be  understood  as  including  all  amounts  received  in  con- 
nection with  the  admission  of  attorneys  to  practice  in  the 
court,  all  amounts  received  for  services  in  naturalization  pro- 
ceedings, whether  rendered  as  clerk,  as  commissioner,  or  in 
any  other  capacity,  and  all  other  amounts  received  for  serv- 
ices in  any  way  connected  with  the  clerk's  office :    *     *    ♦." 

It  is  well  to  remark  that  the  act  of  June  28,  1902,  supra^ 
was  amended  by  the  act  of  June  29,  1906,  supra^  only  to  the 
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extent  of  providing  a  new  system  of  accounting  for  such  fees 
as  were  properly  collected  under  the  naturalization  law,  but 
it  was  not  intended  by  Ciongress  to  relieve  a  clerk  of  a  federal 
court  from  accounting  in  his  regular  emolument  return  for 
any  fees  collected  in  excess  of  those  prescribed  by  the  natu- 
ralization act. 

The  case  of  Alexander  v.  United  States^  decided  by  the 
Court  of  Claims  May  4,  1908  (Ct.  CL,  No.  30000),  was  one 
which  involved  the  right  of  a  clerk  of  a  United  States  dis- 
trict court  to  retain  and  keep  certain  sums  of  money  charged 
and  collected  by  him  for  services  which  he  claimed  were 
performed,  not  as  clerk  of  the  court,  but  as  a  special  commis- 
sioner. The  fees  were  not  such  as  were  authorized  by  law; 
and  there  being  no  such  office  as  that  of  "  special  commis- 
sioner," the  court  held  that  the  fees  should  be  accounted  for 
by  the  clerk,  although  improperly  collected.  Referring  to 
these  illegal  fees,  the  court  said : 

"  Such  fees  Tvere  received  as  an  incident  of  his  office  as 
clerk,  and  therefore  became  a  part  of  the  fees  properly  em- 
braced within  his  emolument  account,  and  necessarily  are 
subject  to  his  maximum  allowance  as  clerk ;  and  if  his  aggre- 
gate fees  in  any  year  should  exceed  the  maximum  fixed  by 
law,  the  excess  must  be  turned  into  the  Treasury  of  the  United 
States.     {Nelson  v.  The  United  States,  35  Ct.  CL,  595,  601.)" 

In  view  of  the  above,  I  am  of  opinion  that  the  Secretary 
of  Commerce  and  Labor  is  without  authority  to  fix  fees  or 
other  arbitrary  charges  which  a  clerk  of  a  federal  court 
must  collect  for  his  services,  for  the  reason  that  if  the  serv- 
ices are  rendered  in  naturalization  proceedings  the  act  of 
June  29,  1906,  supra,  fixes  the  fees,  and  expressly  prohibits 
the  collection  of  additional  fees,  and  if  the  services  are  not 
incident  to  naturalization  proceedings  then  the  regular  fee 
bill  contained  in  section  828,  Revised  Statutes,  would  be  gen- 
erally applicable;  but  in  no  event  is  the  Secretary  of  Com- 
merce and  Labor  authorized  to  direct  a  clerk  of  a  federal 
court  to  wholly  retain  fees  collected  by  such  clerk  and  to 
relieve  him  from  accounting  therefor. 

In  accordance  with  this  opinion  the  clerk  will  be  charged 
wuth  the  amounts  above  described  which  he  has  collected  and 
which  he  failed  to  report  in  his  emolument  returns.  (See 
also  9  Comp.  Dec,  688.) 
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PRINTING  FOR  THE  POSTAL  SERVICE. 

Tbe  postal  service  Is  a  field  service  undeip  the  control  of  the  Post- 
Offlce  Department,  and  not  an  executive  department  within  the 
meaning  of  the  public-printing  act  of  January  12,  1895,  and  there- 
fore the  printing  of  a  pamphlet  containing  general,  postal  infor- 
mation, provided  for  In  the  postal-service  act  of  May  27,  1908,  Is 
not  required  to  be  done  at  the  Government  Printing  Oflace,  but 
may  be  done  by  advertising  for  bids  in  the  open  market  and 
awarded  to  the  lowest  responsible  bidder  in  the  customary  manner. 

{Comptroller  Tracewell  to  the  Postmaster-General^  October 

31,  1908.) 

I  am  in  receipt  of  a  communication  dated  October  26, 
1908,  from  the  Fourth  Assistant  Postmaster-General,  re- 
questing my  decision  upon  a  question  relative  to  the  printing 
of  a  pamphlet  containing  certain  postal  information  for  free 
distribution  by  postmasters  to  the  public. 

As  I  am  without  authority  under  the  law  to  render  an 
advance  decision  except  to  disbursing  officers,  the  head  of  an 
executive  department,  or  other  establishment  not  under  an 
executive  department,  on  questions  involving  payments  to 
be  made,  I  shall  treat  the  request  as  having  been  received 
from  you  and  answer  accordingly.    The  request  is  as  follows : 

"  I  have  the  honor  to  request  your  opinion  on  the  question 
whether  the  printing  of  '  a  pamphlet  containing  general 
postal  information,'  provided  for  in  the  following  paragraph 
of  *An  act  making  appropriations  for  the  service  oi  the  Post- 
Office  Department  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  nine,  and  for  other  purposes : ' 

^' '  For  blanks,  books,  and  printed  matter  or  urgent  or  spe- 
cial character,  including  the  preparation,  publication,  and 
free  distribution  by  postmasters  to  the  public  of  a  pamphlet 
containing  general  postal  information,  intaglio  seals,  and 
other  miscellaneous  items  of  immediate  necessity  for  the  reg- 
istry system,  five  thousand  dollars,'  approved  May  27,  1908, 
may  properly  be  done  by  advertising  for  bids  in  the  open 
market  and  award  to  the  lowest  bidder. 

**  Your  early  consideration  and  reply  are  respectfully  re- 
quested." 

Section  87  of  the  act  approved  January  12,  1895  (28  Stat., 
622),  provides: 

"All  printing,  binding,  and  blank  books  for  the  Senate  or 
House  of  Representatives,  and  for  the  executive  and  judicial 
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departments,  shall  be  done  at  the  Government  Printing  Of- 
fice, except  in  cases  otherwise  provided  by  law." 

I  have  held  that  executive  printing  under  the  above  act  is 
limited  to  work  originating  in  and  done  for  an  executive  de- 
partment proper  as  distinguished  from  a  field  service  under 
the  control  of  an  executive  department  (10  Comp.  Dec.,  771)  ; 
and  in  11  Comp.  Dec.,  601,  I  stated  that  the  postal  service  is 
a  field  service  as  distinguished  from  the  Post-Office  Depart- 
ment here  at  the  seat  of  government 

The  item  of  appropriation  above  quoted  is  found  in  the 
postal-service  act  for  the  current  fiscal  year  (35  Stat.,  416). 
The  purpose  to  be  served  by  the  publication  of  the  pamphlet 
authorized  therein  is  to  disseminate  general  information  rela- 
tive to  the  postal  service.  I  do  not  think  the  printing  of  such 
information  is  printing  for  the  Post-Office  Department  as  an 
executive  department  within  the  meaning  of  the  public-print- 
ing act  of  January  12,  1896.  (11  Comp.  Dec,  398,  595;  13 
id.,  639,  733;  14  id.,  539,  723.) 

The  printing  of  this  pamphlet  is  therefore  not  required  to 
be  done  at  the  Government  Printing  Office,  and  in  my  opinion 
it  is  perfectly  proper  to  advertise  for  bids  therefor  in  the 
open  market  and  make  the  award  to  the  lowest  responsible 
bidder  in  the  customary  manner. 


EXPENSES  OF  AN  IMMIGRANT  INSPECTOR  AS  A 
GOVERNMENT  WITNESS. 

An  Immigrant  inspector  subpoenaed  to  appear  before  a  United  States 
commissioner  as  a  government  witness  is  entitled  to  payment  by 
the  marslial  from  the  appropriation  "  Fees  of  witnesses.  United 
States  courts,"  upon  the  order  of  the  commissioner,  of  the  actual 
expenses  incurred  by  said  inspector  under  section  850  of  the 
Revised  Statutes  in  attending  as  a  witness  the  hearings  before 
the  commissioner. 

If  an  officer  of  the  Government  attends  upon  the  United  States  courts 
or  before  United  States  commissioners  In  his  official  capacity  in 
connection  with  the  examination  or  trial  of  persons  charged  with 
violations  of  certain  laws  relating  to  the  work  of  his  department, 
and  it  is  his  duty  under  the  laws  or  regulations  governing  his 
appointment  to  aid  in  the  prevention,  detection,  suppression,  pun- 
ishment, or  prosecution  of  such  violations  or  offenses,  then  his 
proper  actual   traveling  expenses,   incurred   by   reason   of  his 
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attendance  upon  such  examination  or  trial,  are  properly  charge- 
able to  the  appropriation  out  of  which  his  ordinary  traveling 
expenses  are  usually  paid,  notwithstanding  the  fact  that  he  may 
be  called  and  testify  in  the  case  as  a  witness;  but  when  a  salaried 
government  employee  is  subpoenaed  as  a  witness,  and  he  so  at- 
tends, otherwise  than  as  above  stated,  he  is  entitled  to  reimburse- 
ment of  his  actual  expenses  (section  850  of  the  Revised  Statutes) 
by  the  marshal  from  the  appropriation  *'  Fees  of  witnesses. 
United  States  courts." 

In  the  matter  of  the  appropriations  chargeable  with  the  traveling 
expenses  incurred  by  salaried  employees  of  the  Government  by 
reason  of  their  attendance  upon  a  trial  or  examination  before  a 
United  States  court  or  a  United  States  commissioner,  the  Comp- 
troller of  the  Treasury  can  not  undertake  to  determine  the  exact 
status  of  such  employees  and  the  nature  of  the  trial  or  examina- 
tion in  each  and  every  one  of  the  cases  which  arise. 

Under  section  846  of  the  Revised  Statutes  no  accounts  of  fees  or  costs 
paid  to  any  witness  or  Juror,  upon  the  order  of  any  judge  or  com- 
misHoner,  shall  be  so  reexamined  as  to  charge  any  marshal  for 
an  erroneous  taxation  of  such  fees  or  costs. 

{Acting    Comptroller    Mitchell    to    William    R.    Compton^ 
United  States  marshal^  November  7,  1908.) 

I  am  in  receipt  of  your  letter  of  the  21st  ultimo,  as  follows: 

"  I  have  the  honor  to  transmit  herewith  pay  roll  in  the  case 
of  United  States  v.  Madeline  Gould^  arrested  on  the  charge 
of  harboring  an  alien  for  the  purposes  of  prostitution. 

'^The  witness,  Joseph  A.  Conaty,  is  an  immigrant  in- 
spector stationed  at  Ogdensburg,  N.  Y.,  and  in  the  discharge 
of  his  duties  at  that  place  he  noticed  the  woman,  who  after- 
wards became  an  inmate  of  the  house  kept  by  Madeline 
Grould,  and  whose  presence  therein  was  the  basis  for  the 
complaint  on  which  the  warrant  was  sworn  out  against  the 
defendant,  and  it  was  through  his  suspicions  and  inquiries 
that  the  complaint  was  made  by  another  immigration  in- 
^ctor  and  the  warrant  issued  by  the  commissioner.  As 
Ogdensburg  is  in  the  northern  district  of  New  York,  a  sub- 
poena was  issued  out  of  the  district  court  for  the  western 
district  of  New  York  for  the  appearance  of  Mr.  Conaty  at 
the  hearings  before  Commissioner  Smith  at  Rochester,  and 
expenses  were  incurred  by  him  in  attending  the  hearings,  as 
set  forth  in  his  expense  account.  The  question  is,  Am  I 
authorized  to  pay  these  expenses  from  the  appropriation  for 
'Fees  of  witnesses,  United  States  courts?' 

"  I  have  declined  to  pay  any  part  of  the  pay  roll  until 
after  your  decision  as  to  the  payment  of  the  witness  Conaty." 
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The  question  presented  by  you  is  one  that  has  been  con- 
sidered a  number  of  times  by  this  office,  and  the  well- 
established  rule  which  should  govern  in  the  payment  of 
actual  expenses  incurred  by  an  officer  or  employee  of  the 
Government  in  attending  upon  the  United  States  courts  or 
before  United  States  commissioners  is  briefly  stated  as 
follows: 

If  the  particular  officer  attends  in  his  official  capacity  in 
connection  with  the  examination  or  trial  of  persons  charged 
with  violations  of  certain  laws  relating  to  the  work  of  his 
department,  and  it  is  his  duty  under  the  laws  or  regulations 
governing  his  appointment  to  aid  in  the  prevention,  detec- 
tion, suppression,  punishment,  or  prosecution  of  such  viola- 
tions or  offenses,  then  his  actual  traveling  expenses,  within 
the  proper  departmental  limitations,  incurred  by  reason  of 
his  attendance  upon  such  examination  or  trial,  are  properly 
chargeable  to  the  appropriation  out  of  which  his  ordinary 
traveling  expenses  are  usually  paid,  notwithstanding  the 
fact  that  he  may  be  called  and  testify  in  the  case  as  a  wit- 
ness. In  such  case  his  presence  as  a  witness  is  merely  inci- 
dental to  the  real  purpose  of  his  attendance,  and  he  may 
properly  be  regarded  as  present  in  his  official  character,  and 
while  so  traveling  he  should  render  his  account  covering  his 
expenses  to  the  department  by  whom  he  is  employed. 

On  the  other  hand,  when  a  salaried  government  employee 
is  subpoenaed  as  a  witness,  and  so  attends,  otherwise  than  as 
above  stated,  he  is  entitled  to  reimbursement  of  his  actual 
expenses  (section  850,  Revised  Statutes)  by  the  marshal  from 
the  appropriation  "  Fees  of  witnesses,  United  States  courts;" 
which  appropriation  (act  of  May  27, 1908,  35  Stat,  375,  376) 
is  as  follows: 

"  Fees  of  witnesses,  United  States  courts :  For  fees  of  wit- 
nesses and  for  payment  of  the  actual  expenses  of  witnesses, 
as  provided  by  section  eight  hundred  and  fifty.  Revised 
Statutes  of  the  United  States,  one  million  two  hundred  and 
fifty  thousand  dollars." 

The  above  is  the  rule  which,  in  my  opinion,  should  govern 
in  the  matter  of  the  appropriations  chargeable  with  the  trav- 
eling expenses  incurred  by  salaried  employees  of  the  Govern- 
ment in  such  cases,  but  it  is  evident  (from  the  meager  facts 
usually  presented  to  this  office  by  marshals)  that  I  can  not 
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undertake  to  determine,  in  each  and  every  one  of  the  nu- 
merous cases  in  which  my  opinion  is  asked,  the  exact  status 
of  the  employee  concerned  and  the  nature  of  the  trial  or 
prosecution.  It  is  the  duty  of  the  marshal  to  ascertain  the 
facts  in  the  particular  case,  and  to  apply  the  rule  or  prin- 
ciple announced  to  such  facts,  and  in  securing  the  facts  ho 
can  interview  or  correspond  with  the  employee  who  claims 
reimbursement  and  who  is  familiar  with  the  nature  of  the 
prosecution  as  well  as  the  regulations  of  his  own  department 
relative  to  his  duties. 

It  is  proper  to  suggest,  in  view  of  the  fact  that  this  ques- 
tion is  a  constantly  recurring  one  and  seems  to  be  imperfectly 
understood  by  the  various  employees  concerned,  as  well  a? 
by  the  marshals  generally,  thus  giving  rise  to  frequent  de- 
lays in  the  payment  of  witnesses  and  involving  this  office 
in  the  arduous  and  sometimes  impossible  task  of  sifting  the 
evidence  and  facts  relating  to  innumerable  cases,  that  it  is 
very  much  to  be  desired  that  the  Department  of  Justice  and 
the  other  departments  and  bureaus  of  the  Government  co- 
operate in  the  promulgation  of  proper  regulations  on  this 
subject  for  the  information,  guidance,  and  control  of  the 
employees  concerned  and  the  United  States  marshals. 

This  course  was  suggested  in  my  decision  of  April  30, 1908 
(45  MS.  Comp.  Dec,  764),  rendered  upon  the  request  of 
the  Postmaster-General  (through  the  Secretary  of  the  Treas- 
ury), in  which  I  said: 

"  The  principle  upon  which  each  case  should  be  decided 
has  thus  been  announced,  but  in  determining  which  appro- 
priation in  a  particular  case  is  liable,  the  accounting  officers 
must  necessarily  be  ffuided  to  a  great  extent  by  such  regula- 
tions as  have  been  already  or  shall  be  hereafter  promulgated 
by  tlie  Attorney-General  and  the  Postmaster-General,  and 
such  regulations,  if  in  harmony,  will  avoid  confusion  in  the 
settlement  of  accounts  under  the  appropriations  involved." 

It  is  understood  that  the  Postmaster-General,  acting  upon 
the  above  suggestion,  has  issued  instructions  for  the  guid- 
ance of  post-office  inspectors  in  the  matter  of  expenses  in- 
curred by  them  in  attending  upon  the  United  States  courts. 

In  the  particular  case  now  brought  to  my  attention  by  the 
marshal  there  are  no  facts  presented  to  show  conclusively 
that  the  witness  attended  other  than  as  an  ordinary  witness, 
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and,  unless  you  find  the  facts  to  be  different  from  those  now 
known  to  this  office,  you  are  authorized  to  pay  the  witness 
upon  the  order  of  the  United  States  commissioner.  It  is 
noticed  that  this  witness  makes  affidavit  to  the  fact  that- — 

"  *  ♦  ♦  he  has  not  received,  and  is  not  entitled,  by  the 
regulations  of  the  bureau  or  department  in  whose  service  he 
is  employed,  to  claim  or  receive,  and  will  not  claim  from  such 
bureau  or  department,  any  allowance  for  the  above  ex- 
penses." 

It  is  also  deemed  proper  to  state  that  in  accordance  with 
the  provisions  of  section  846,  Revised  Statutes : 

44  ♦  *  ♦  jjQ  accounts  of  fees  or  costs  paid  to  any  witness 
or  juror,  upon  the  order  of  any  jvdge  or  commissioner^  shall 
be  so  reexamined  as  to  charge  any  marshal  for  an  erroneous 
taxation  of  such  fees  or  costs." 


ADVANCE  OF  PUBLIC  FUNDS  BY  MARSHALS  TO 
PAY  FOR  TRAVELING  EXPENSES. 

A  United  States  marshal  is  not  authorized  to  use  public  money  in  his 
hands  as  a  disbursing  officer  to  pay  himself  or  his  office  deputies 
for  traveling  expenses  before  the  travel  has  been  performed  and 
the  expenses  arising  therefrom  have  been  actually  incurred. 

{Acting  Comptroller  Mitchell  to  O,  B,  Deans^  United  States 
marshal^  November  7, 1908.) 

I  am  in  receipt  of  your  letter  of  the  20th  ultimo,  requesting 
my  opinion  as  to  whether  you  are  authorized  to  advance 
public  money  to  yourself  and  to  your  office  deputies  to  pay 
the  estimated  expenses  of  contemplated  trips. 

It  is  noticed  that  you  fail  to  state  that  there  is  at  present 
a  demand  made  upon  you  as  a  disbursing  officer  for  such 
payment,  and  I  am  therefore,  strictly  speaking,  without  au- 
thority to  render  an  advance  decision  at  your  request;  how- 
ever, I  deem  it  proper  to  advise  you  that  such  traveling 
expenses  as  a  United  States  marshal  and  his  office  deputies 
are  entitled  to  when  traveling  on  official  business  are  ex- 
pressly provided  for  by  the  act  of  May  28,  1896  (29  Stat., 
182,  183),  which  act  clearly  contemplates  the  use  of  public 
money  to  reimburse  the  marshal  and  office  deputies  for  actual 
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expenses,  within  certain  limitations,  only  after  such  expenses 
have  been  actually  incurred  arid  paid  by  them. 
Section  10  (p.  182)  of  said  act  provides: 

"  When  any  of  such  office  deputies  is  engaged  in  the  service 
or  attempted  service  of  any  writ,  process,  subpoena,  or  other 
order  of  the  court,  or  when  necessarily  absent  from  the  place 
of  his  re^lar  employment,  on  official  business,  he  shall  be  al- 
lowed his  actual  traveling  expenses  only^  and  his  necessary 
and  actual  expenses  for  lodging  and  subsistence,  not  to  exceed 
two  dollars  per  day,  and  the  necessary  actual  expenses  in 
transporting  prisoners,  including  necessary  guard  hire;  and 
he  shall  make  and  render  accounts  thereof  as  hereinafter 
provided." 

Section  12  (p.  183)  of  the  same  act  provides: 

*'That  the  marshal,  when  attending  court  at  any  place 
other  than  his  official  residence,  and  when  engaged  in  the 
service  or  attempted  service  of  any  process,  writ,  or  sub- 
pKoena,  and  when  otherwise  necessarily  absent  from  his  offi- 
cial residence  on  official  business,  shall  be  allowed  his  neces- 
sary expenses  for  lodging  and  subsistence,  not  exceeding  four 
dollars  per  day,  and  his  actual  necessary  traveling  expenses. 
He  shall  also  be  allowed  the  actual  necessary  expenses  in 
transporting  prisoners,  including  necessary  guard  hire.  An 
account  of  such  expenses  shall  he  made  out  and  paid  as  here- 
inafter provided." 

Section  13  (p.  183)  of  said  act  provides  that  the  expense 
accounts  of  the  marshals  and  their  office  deputies  "  shall  be 
paid  by  the  marshal." 

From  the  above  it  is  seen  that  Congress  has  provided  that 
the  accounts  referred  to  shall  cover  actual  expenses  within 
the  limitations  prescribed,  and  when  "made  out"  shall  be 
paid  by  the  marshal,  there  being  no  language  used  in  the  act 
which  could  be  properly  construed  as  authorizing  a  marshal 
to  make  payments  to  himself  or  his  office  deputies  on  account 
of  traveling  expenses  before  such  expenses  are  actually  in- 
curred. It  is  clear  that  such  expenses  should  not  be  paid  out 
of  the  public  moneys  until  after  the  travel  has  been  actually 
performed,  and  until  after  a  properly  executed  voucher, 
•itemized  and  supported  by  receipts  when  necessary,  has  been 
presented  to  the  marshal.  * 

In  this  connection  your  attention  is  called  to  section  3648, 
Revised  Statutes,  which  statute  in  express  terms  prohibits 
the  advance  of  public  moneys,  and  to  the  further  fact  that 
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when  it  is  intended  by  Congress  that  judiciary  appropriations 
may  be  used  to  make  advances  of  money  to  defray  contem- 
plated traveling  expenses  such  intention  is  shown  by  the 
language  of  the  appropriation  itself,  which  in  such  case  ex- 
pressly waives  the  prohibition  of  section  3648.  See  appro- 
priation "  Traveling  and  miscellaneous  expenses,  Department 
of  Justice,"  act  of  May  27,  1908  (35  Stat,  374).  It  is 
noticed,  however,  that  the  appropriation  chargeable  with  the 
expenses  of  the  marshal  and  his  office  deputies  (act  of  May 
27,  1908,  35  Stat.,  375)  does  not  contain  such  waiver. 

In  view  of  the  above  I  am  of  opinion  that  you  are  not 
authorized  to  use  public  money  in  your  hands  as  a  disbursing 
officer  to  pay  yourself  or  your  office  deputies  for  traveling 
expenses  prior  to  the  time  when  the  travel  has  been  per- 
formed and  the  expenses  arising  therefrom  have  been  actu- 
ally incurred.    (See  11  Comp.  Dec,  341,  342;  13  id.,  503.) 


SIX  MONTHS'  GRATUITY  TO  WIDOWS  OR  OTHER 
DESIGNATED  BENEFICIARIES  OF  OFFICERS 
AND  ENLISTED  MEN  OF  THE  PHILIPPINE 
SCOUTS. 

The  Philippine  Scouts,  organized  under  authority  of  the  act  of 
February  2,  1901,  are  entitled  to  the  benefits  of  the  provision  of 
the  act  of  May  11,  1908,  which  allows  a  gratuity  of  six  months' 
pay  to  be  paid  to  the  widow  or  other  designated  beneficiary  upon 
the  death  of  an  officer  or  enlisted  man  on  the  active  list  of  the 
Army. 

{Acting   Comptroller  Mitchell   to   the  Secretary  of   War, 
November  9,  1908.) 

I  am  in  receipt  by  your  reference  of  October  23,  1908,  of 
a  communication  from  the  Paymaster-General  of  the  Army, 
wherein  request  is  made  for  a  decision  as  to  whether  enlisted 
men  of  the  Philippine  Scouts  are  entitled  to  the  benefits  of 
the  provision  in  the  act  of  May  11,  1908  (35  Stat,  108),  as 
follows : 

"That  hereafter  immediately  upon  oflScial  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Armv, 
the  Paymaster-General  of  the  Army  shall  cause  to  be  paid 


Digitized  by  VjOOQIC 


SIX  MONTHS*  GRATUITY  TO  WIDOWS  ET  AL.  305 

to  the  widow  of  such  officer  or  enlisted  man,  or  to  any  other 
person  previously  designated  by  him,  an  amount  equal  to 
six  months'  pay  at  the  rate  received  by  such  officer  or  enlisted 
man  at  the  date  of  his  death,  less  seventy-five  dollars  in  the 
case  of  an  officer  and  thirty-five  dollars  in  the  case  of  an 
enlisted  man." 

The  Philippine  Scouts  were  organized  under  authority  of 
the  act  of  February  2, 1901  (31  Stat,  748,  757),  entitled  "An 
act  to  increase  the  efficienpy  of  the  permanent  military  estab- 
lishment of  the  United  States,"  which  provides : 

"  Sec.  1.  That  from  and  after  the  approval  of  this  act  the 
Army  of  the  United  States,  including  tne  existing  organiza- 
tions, shall  consist  of  fifteen  regiments  of  cavalry  ♦  *  ♦ 
and  such  other  oncers  and  enlisted  men  as  may  hereinafter 
he  provided  for:    *    *    *." 

"Sec.  36.  That  when  in  his  opinion  the  conditions  in  the 
Philippine  Islands  justify  such  action  the  President  is  au- 
thorized to  enlist  natives  of  those  islands  for  service  in  the 
Army,  to  be  organized  as  scouts,  with  such  officers  as  he  shall 
deem  necessary  for  their  proper  control,  or  as  troops  or  com- 
panies, as  authorized  by  this  act,  for  the  Re^lar  Army. 
The  President  is  further  authorized,  in  his  discretion,  to 
form  companies,  organized  as  are  companies  in  the  Regular 
Armj,  in  squadrons  or  battalions,  with  officers  and  noncom- 
missioned officere  corresponding  to  similar  organizations  in 
the  cavalry  and  infantry  arms.  The  total  number  of  enlisted 
men  in  said  native  organizations  shall  not  exceed  twelve 
thousand,  and  the  total  enlisted  force  of  the  line  of  the  Army^ 
together  with  such  native  force^  shall  not  exceed  at  any  one 
time  one  hundred  thousand,    *    *    * 

"  Sec.  37.  That  the  President  is  authorized  to  organize  and 
maintain  one  provisional  regiment  of  not  exceeding  three 
battalions  of  infantry,  for  service  in  Porto  Rico,  the  enlisted 
strength  thereof  to  be  composed  of  natives  of  that  island  as 
far  as  practicable.  The  regiment  shall  be  organized  as  to 
numbers  as  authorized  for  mfantry  regiments  of  the  Reg- 
ular Army.  The  pay,  rations,  and  clothing  allowances  to 
be  authorized  for  the  enlisted  men  shall  be  fixed  by  the  Sec- 
retary of  War,  and  shall  not  exceed  those  authorized  for  the 
Regular  Army.  The  field  officers  shall  be  selected  from 
officers  of  the  next  lower  grades  in  the  Regular  Army  and 
shall,  while  so  serving  in  the  higher  grade,  have  the  rank, 
pay,  and  allowances  thereof.  The  company  and  regimental 
and  battalion  staff  officers  shall  be  appointed  by  the  Presi- 
dent. The  President  may,  in  his  discretion,  continue  with 
their  own  consent  the  volunteer  officers  and  enlisted  men  of 
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the  Porto  Eico  regiment  whose  terms  of  service  expire  by 
law  July  first,  nineteen  hundred  and  one.  Enlistments  for 
the  Porto  Rico  regiment  shall  be  made  for  periods  of  three 
years,  unless  sooner  discharged.  The  regiment  shall  be  con- 
tinued in  service  until  further  directed  by  Congress." 

In  a  decision  of  this  office  dated  July  12,  1906  (13  Comp. 
Dec,  72),  at  page  74,  it  was  said: 

"  While  the  said  Porto  Rico  Provisional  Regiment  of  In- 
fantry is  treated  by  Congress  as  separate  and  distinct  from 
the  Regular  Army,  and  not  as  forming  part  of  the  permanent 
military  establishment,  but  rather  as  an  organization  raised 
for  a  limited  period  and  for  temporary  purposes,  jret  section 
1  of  the  act  of  February  2,  1901,  supra^  declares  it  to  be  a 
part  of  the  Army  of  the  United  States." 

In  view  of  the  provisions  of  sections  1  and  36  of  the  act  of 
February  2,  1901,  supra^  I  am  of  the  opinion  that  the  Phil- 
ippine Scouts  are  entitled  to  the  benefits  of  the  above  provi- 
sion of  the  act  of  May  11,  1908,  when  brought  within  its 
terms. 


STOPPAGE    OF   ALLOTMENTS    OF   PAY   OF   EN- 
LISTED MEN  OF  NAVY. 

Where  an  enlisted  man  of  the  Navy,  who  has  made  a  monthly  aUot- 
ment  of  his  i>ay,  is  discharged,  and  the  paymaster  of  the  ship  from 
which  discharged  fails  to  notify  the  Auditor  for  the  Navy  Depart- 
ment thereof  with  a  view  to  the  8topi)age  of  the  allotment,  as 
required  by  section  1218  of  the  Navy  Regulations,  and  as  a  result 
of  such  failure  payments  are  made  to  the  allottee  for  a  period  of 
time  subsequent  to  the  discharge  of  the  grantor,  said  paymaster 
is  liable  for  the  payments  so  illegally  made,  and  the  amount  thereof 
is  properly  chargeable  against  him. 

{Decision  hy  Acting  Comptroller  Mitchell^  November  lOy 

1908.) 

George  W.  Reeves,  jr.,  Paymaster,  U.  S.  Navy,  appealed 
February  5,  1907,  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  No.  6232c,  dated  July  18, 
190G,  in  charging  him  as  follows: 

''Amount  allotment  more  paid  than  charged  against  the 
account  of  M.  H.  Murphy,  C.  P.,  U.  S.  S.  Franklin  3/03,  per 
letter  Navy  Pay  and  Allotment  Division  dated  Feb.  8,  190(> 
(Pav  Navv.  1908,  $50.00;  Pav  Navv,  1904,  $120;  Pav  NaiT, 
1905,  $50.00)— $220.00.'^ 
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He  also  appealed  from  a  disallowance  of  the  difference 
between  mounted  and  unmounted  pay  which  he  had  credited 
himself.  On  examination  of  the  settlement  it  appears  that 
the  difference  in  pay  was  not  disallowed,  but  merely  sus- 
pended.   The  appeal  as  to  that  item  is  therefore  dismissed. 

The  facts  connected  with  the  overpayment  of  $220  on  the 
allotment  are  these : 

M.  H.  Murphy,  coal  passer,  made  an  allotment  in  favor 
of  Mary  A.  Murphy  of  $10  per  month  for  forty-six  months, 
beginning  January,  1902.  It  was  regularly  charged  for 
thirteen  months,  including  January,  1903.  Murphy  was 
transferred  by  Paymaster  T.  W.  Leutze,  U.  S.  S.  Prairie^  to 
the  appellant  paymaster  of  the  U.  S.  S.  Franklin^  January 
13, 1903.  He  was  carried  on  the  rolls  of  the  Franklin  fifteen 
days,  to  January  28,  when  he  was  discharged.  The  navy 
pay  officer  whose  duty  it  was  to  pay  the  allotment  received 
no  notice  of  Murphy's  discharge  and  continued  to  pay  the 
monthly  allotments  until  November,  1904,  twenty-two  months 
after  he  was  out  of  the  service.  The  Auditor  charged  the 
amount  of  overpayment  against  the  appellant  for  the  reason 
that  the  overpayment  was  caused  by  his  neglect  to  give  notice 
to  the  Auditor  of  Murphy's  discharge,  as  required  by  article 
1218,  Navy  Regulations,  1900,  as  follows : 

"(4)  The  death,  discharge,  resignation,  forfeiture  of  pay 
by  sentence  of  court-martial,  or  desertion  of  a  person  who  nas 
an  allotment  running  shall  be  cause  for  stopping  the  same, 
and  the  pav  officer  of  the  ship  to  which  the  person  was  at- 
tached shall  notify  the  Auditor  for  the  Navy  Department  by 
the  first  opportunitv  that  may  occur ;  in  default  of  which  the 
pay  officer  will  be  held  liable  for  amounts  paid  by  the  pur- 
chasing pay  officer  in  consequence  of  such  neglect." 

The  appellant  claims  that  he  notified  the  Auditor  by  letter 
of  Murphy's  discharge.    He  states : 

"  It  is  held  by  both  my  clerk  and  self  that  the  regular  re- 
quest to  discontinue  this  allotment  was  duly  forwarded  to 
the  Auditor,  and  my  '  Register  of  Allotments,'  a  copy  of 
which  is  attached  hereto,  confirms  our  assertion.*' 

The  transcript  of  the  aUotment  register  furnished  merely 

shows  in  column  "  When  stopped  "  the  date  ''  January  28." 

The  Auditor  in  his  report  on  the  appeal  says : 

"  There  is  no  evidence  on  file  in  this  office  that  the  request 

to  discontinue  the  allotment  of  Murphy  was  ever  received. 
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If  it  had  been,  the  pay  office  would  have  received  an  acknowl- 
edgment of  the  fact,  and  the  records  of  this  office  fail  to  show 
that  an  acknowledgment  of  his  request  was  made  to  him,  or 
that  an  entry  was  noted  on  Murphy's  allotment  account,  as  is 
the  practice  in  such  cases.  The  paymaster  is  evidently  labor- 
ing under  a  wrong  impression  that  notice  of  the  discharge  of 
Murphy  was  sent  to  this  office.  If  it  was  sent,  it  must  have 
been  lost  in  transit.  Mr.  Reeves  had  been  long  enough  in  the 
service  to  know  that  it  was  the  universal  rule  of  this  office  to 
aclmowledge  the  receipt  in  all  cases  of  the  discontinuance  of 
allotments,  and  as  he  did  not  notify  the  office  that  he  had  not 
received  such  acknowledgment,  it  is  fair  to  assume  that  the 
office  never  received  the  notice  he  claimed  to  have  sent,  or  he 
never  sent  it.  On  account  of  the  great  rush  of  work  in  this 
office  about  that  period,  the  posting  of  allotments  was  very 
much  delayed." 

The  burden  rests  on  the  appellant  to  show  that  he  notified 
the  Auditor  of  Murphy's  discharge  as  required  by  the  regula- 
tions quoted.  The  statement  by  the  appellant  that  it  is  his 
recollection  as  well  as  that  of  his  clerks  that  the  notice  was 
sent,  in  the  absence  of  any  corroborative  evidence,  I  do  not 
think  is  sufficient  to  establish  the  fact  that  notice  was  sent,  in 
view  of  the  mail  facilities  between  Norfolk  and  Washington 
and  of  the  Auditor's  report  quoted  supra.  The  regulation 
required  the  appellant  to  notify  the  Auditor  for  the  Navy 
Department  of  Murphy's  discharge,  and  in  view  of  the  well- 
known  practice  of  the  Auditor  to  acknowledge  the  receipt  of 
such  notices  I  think,  in  the  absence  of  an  acknowledgment,  it 
was  the  duty  of  the  appellant  to  make  inquiry  as  to  whether 
it  had  been  received  in  order  to  protect  himself  from  liability. 

The  evident  purpose  of  the  regulation  is  to  protect  the 
Government  against  payments  being  made  to  persons  not 
entitled  to  receive  them.  If  I  am  correct  as  to  the  facts  in 
this  case,  then  it  appears  that  the  Government  has  paid  out 
$220  to  Murphy's  allottee  after  he  (Murphy)  was  discharged 
from  the  naval  service,  and  this  because  of  appellant's  failure 
to  notify  the  Auditor  of  Murphy's  discharge,  as  required  by 
the  regulation.    The  appellant  says : 

"  Granting  that  such  a  request  may  not  have  been  received 
by  the  Auditor,  I  respectfully  request  your  decision  as  to 
whether  evidence  of  neglect  in  the  office  of  the  Auditor  does, 
as  it  would  in  the  case  of  a  disbursing  officer,  relieve  me  of 
at  least  a  portion  of  the  loss  sustained  by  the  Government." 
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The  appellant's  accounts  for  the  third  quarter,  1903,  show- 
ing on  the  rolls  the  discharge  of  Murphy  on  January  28, 
1903,  were  received  by  the  Auditor  May  25,  1903.  These  ac- 
counts were  not  examined,  however,  for  more  than  a  year 
thereafter,  the  settlement  bearing  date  August  G,  1904.  The 
Auditor  states  in  a  letter  to  the  appellant  that  "  during  the 
month  of  December,  1904,  this  (his)  office  discovered  the 
allotment  was  not  being  charged,  etc."  I  am  of  opinion 
that  under  the  regulation  it  was  the  duty  of  the  appellant 
to  have  given  the  Auditor  a  direct  notice  of  Murphy's  dis- 
charge, and  that  he  can  not  relieve  himself  from  liability 
upon  the  ground  that  the  Auditor  might  have  discovered  that 
Murphy  had  been  discharged  and  that  payments  to  the 
allottee  were  still  being  continued,  and  because  of  such  dis- 
covery he  could  have  stopped  payments  being  made  to  the 
allottee.  The  Auditor  had  a  right  to  rely  upon  a  direct 
notice  being  given  to  him  of  Murphy's  discharge,  and  in  view 
of  the  regulation  it  is  not  just  to  him  or  to  the  Government  to 
relieve  the  paymaster  for  his  neglect  of  duty  by  holding  that 
the  Auditor  on  August  6,  1904,  had  constructive  notice  that 
Murphy  was  discharged  and  that  the  allottee  was  still  being 
paid.  It  appears  that  the  Auditor  did  not,  in  fact,  discover 
that  payments  were  being  made  to  the  allottee  until  in  De- 
cember, 1904.  It  is  a  matter  of  regret  that  this  loss  of  $220 
should  fall  upon  the  appellant,  but  as  I  view  the  facts  and 
the  law  he  is  legally  responsible  for  the  illegal  payments 
made  to  the  allottee,  for  if  he  had  notified  the  Auditor  of 
Murphy's  discharge,  as  required,  such  illegal  payments  would 
not  have  been  made.  The  settlement- made  by  the  Auditor 
is  affirmed. 


PAYMENT  OF  HIGHER  PASSENGER  RATE  RE- 
QUIRED BY  RAILROAD  COMPANY  THAN  FIXED 
BY  STATE  LAW. 

Where  a  railroad  company  refuses  to  transport  passengers  without 
payment  of  3  cents  ijer  mile  nnd  Issues  with  tickets  coui)ons 
entitling  passengers  to  recover  1  cent  per  mile  in  the  event  a 
judicial  decision  sustains  the  state  law  fixing  the  rate  at  2  cents 
per  mile,  a  government  employee  is  entitled  to  pay  the  3-cent 
rate  and  to  receive  credit  for  such  payment  in  his  account;  the 
refund  coupons  covering  the  Increase  of  rate  so  paid  to  be  trans- 
mitted with  the  expense  accounts  of  such  employee. 
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{Acting  Comptroller  Mitchell  to  tlie  Secretary  of  the  Inte- 
rior^ November  12^  1908.) 

I  am  in  receipt  of  your  letter  of  October  28,  1908,  as 
follows : 

"  Inclosed  please  find  a  communication,  addressed  to  the 
chief  disbursing  clerk  of  this  department,  by  the  Acting 
Commissioner  of  Pensions,  in  which  he  states  that  Mr.  L.  S- 
Perkins,  a  special  examiner  of  the  Pension  Bureau,  stationed 
at  Fort  Smith,  Ark.,  reports  that  on  the  19th  instant  the 
Frisco  Railway  System,  and  presumably  other  roads  operat- 
ing in  Arkansas,  raised  the  passenger  tariff  1  cent  per  mile, 
from  2  to  3  cents;  that  tickets  are  issued  with  coupons  en- 
titling the  passenger  to  recover  1  cent  per  mile  in  the  event 
that  judicial  decision  sustains  the  law  fixing  the  rate  at  2 
cents  per  mile.  He  also  requests  information  as  to  whether 
such  coupons  should  be  retained  by  him  or  attached  to  his 
expense  account. 

"  I  would  be  pleased  to  have  you  advise  me  as  to  what 
instructions  shall  be  given  the  Commissioner  of  Pensions  in 
regard  to  this  matter,  as  it  seems  to  call  for  an  expression  of 
opinion  from  you — first,  whether  or  not  the  railroad  com- 
pany aforesaid  has  the  right  to  raise  the  rate  for  passenger 
tariff;  second,  would  the  special  examiner  be  allowed  to  pay 
the  increased  rate;  and,  tnird,  should  such  coupons  be  re- 
tained by  the  special  examiners  or  be  attached  to  their 
expense  accounts? 

"  I  respectfully  request  that  jou  will  give  this  matter  the 
earliest  possible  consideration,  m  order  that  this  department 
may  know  what  instructions  to  give  its  agents  in  the  field 
as  to  future  payments  of  a  like  character." 

Mr.  Perkins's  communication  states  that — 

"  I'ickets  are  issued  with  a  coupon  to  be  retained  by  the 
passenger,  for  use  in  recovering  the  1  cent  per  mile  extra 
rate  in  case  the  railroad  is  compelled  by  law  to  restore  the 
old  rate." 

If  it  be  a  fact  that  the  railroad  company  requires  passen- 
gers to  pay  3  cents  per  mile  pending  a  decision  of  the  ques- 
tion whether  the  rate  should  be  2  cents  per  mile,  and  refuses 
to  transport  passengers  without  payment  of  the  3-cent  rate, 
I  am  of  opinion  the  employee  is  entitled  to  pay  the  3-cent  rate 
and  to  receive  credit  for  such  payment  in  his  account  (See 
decisions  of  May  21,  1906,  37  MS.  Comp.  Dec.,  620;  and  of 
October  26,  1906,  39  MS.  Comp.  Dec,  335.) 
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Where  the  expenditures  are  made  by  the  government  em- 
ployee on  account  of  the  United  States,  the  right  to  claim  a 
refund  of  the  extra  rate  is  in  the  United  States  and  not  in  the 
employee,  in  the  event  of  the  company  being  required  to  re- 
store the  old  rate;  and  hence  the  refund  coupons  should  be 
transmitted  with  the  employee's  expense  accounts ;  and  proper 
steps  should  be  taken  to  preserve  the  coupons  so  that  the  Gov- 
ernment may  secure  the  refund  in  the  event  the  railroad  com- 
panies' action  in  raising  the  rates  should  be  set  aside. 


REIMBURSEMENT  OF  SUM  EXPENDED  BY  AN 
OFFICER  OF  THE  ORGANIZED  MILITIA  FOR 
HIRE  OF  HORSE. 

A  retired  officer  of  the  Army  below  the  s^ade  of  major,  detailed  under 
the  provisions  of  the  act  of  April  23,  1004,  for  duty  with  the  or- 
ganized militia  and  assigned  to  duty  on  the  staff  of  the  com- 
mander in  chief  of  state  militia,  who  hired  a  horse  to  parade  with 
the  governor  of  the  State  and  commander  in  chief,  did  not  provide 
himself  with  a  suitable  mount  within  the  meaning  of  the  act  of 
May  11,  1908,  as  Interpreted  by  War  Department  regulation,  and 
is  not  entitled  to  reimbursement  of  any  part  of  the  sum  so  ex- 
pended by  him. 

(Decision  hy  Acting  Comptroller  Mitchell^  Novemher  13, 

1908.) 

Capt.  Ben  H.  Dorcy,  U.  S.  Army,  retired,  appealed  October 
13, 1908,  from  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  settlement  No.  51649,  dated  September  21,  1908. 

He  claimed  reimbursement  of  a  sum  expended  by  him  for 
hire  of  horse  to  parade  .with  the  governor  of  Michigan  on 
Decoration  Day,  1908 ;  amount  claimed,  $5. 

The  Auditor  disallowed  the  claim  because —     . 

"  His  duties  with  the  organized  Militia  of  Michigan  does 
not  require  him  to  be  mounted  in  the  sense  contemplated  in 
the  provisions  of  the  act  of  May  11,  1908/'' 

Paragraph  5  of  Special  Orders  No.  81,  War  Department, 
April  6,  1908,  reads: 

"At  the  request  of  the  governor  of  Michigan,  Capt.  Ben  II. 
Dorcy,  U.  S.  Army,  retired,  with  his  consent,  is  detailed, 
under  the  provisions  of  the  act  of  Congress  approved  April 
23,  1904,  tor  duty  with  the  organized  Militia  of  Michigan, 


Digitized  by  VjOOQIC 


312  DECISIONS  OF   THE   COMPTROLLER. 

and  will  report  accordingly  to  the  governor  of  Michigan  at 
Lansing,  Mich.  The  travel  directed  is  necessary  m  the 
military  service.     ♦     *     * 

"  By  order  of  the  Acting  Secretary  of  War." 

Paragraph  1  of  General  Orders  No.  23,  adjutant-general's 
office  of  Michigan,  April  17,  1908,  reads : 

"  Capt.  Ben  H.  Dorcy,  U.  S.  Army,  retired,  having  re- 
ported to  the  commander  in  chief  in  compliance  with  para- 
graph 5,  S.  O.  81,  c.  s.,  War  Department,  is  hereby  assigned 
to  duty  with  the  Michigan  National  Guard  as  special 
inspector  and  instructor,  and  any  other  duty  that  may  be 
assigned  to  him  by  the  adjutant-general.  He  will  be  at- 
tached to  the  staff  of  the  commanaer  in  chief.  He  will  be 
expected  to  make  such  suggestions  in  connection  with  this 
duty  as  may  appear  to  be  lor  the  best  interests  of  the  service. 
The  hearty  cooperation  of  all  officers  and  enlisted  men 
is  expected,  to  the  end  that  the  greatest  efficiency  may 
obtain.     ♦     *     * 

"By  order  of  the  governor." 

The  claimant,  in  his  appeal,  states : 

"On  Decoration  Day,  1908,  I  was  required  to  parade  with 
the  governor  and  staff — a  patriotic  duty  in  which  the  regular 
troops  always  observe.  As  I  do  not  maintain  a  horse,  and  it 
is  not  practicable  to  be  furnished  one  by  the  Quartermaster's 
Department,  I  hired  one  for  the  occasion,  claimed  reimburse- 
ment for  the  amount  paid,  $5.  This,  I  considered,  would 
be  cheaper  to  the  United  States  than  to  maintain  a  horse." 

The  act  of  April  23,  1904  (33  Stat.,  264),  provides: 

"And  the  Secretary  of  War  may  assign  retired  officers  of 
the  Army,  with  their  consent,  to  active  duty  in  recruiting, 
for  service  in  connection  with  the  organized  militia  in  the 
several  States  and  Territories  upon  the  request  of  the  gov- 
ernor thereof,  as  military  attaches,  upon  courts-martial, 
courts  of  inquiry  and  boards,  and  to  staff  duties  not  involving 
service  with  troops ;  and  such  officers  while  so  assigned  shall 
receive  the  full  pay  and  allowances  of  their  respective 
grades." 

The  act  of  May  11, 1908  (35  Stat,  108) ,  provides : 

"  That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any 
officer  below  the  grade  of  major  required  to  be  mounted  pro- 
vides himself  with  suitable  mounts  at  his  own  expense,  he 
shall  receive  an  addition  to  his  pay  of  one  hundred  and  fifty 
dollars  per  annum  if  he  provides  one  mount,  and  two  hun- 
dred dollars  per  annum  it  he  provides  two  mounts." 
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Paragraph  1292,  Army  Regulations,  1908,  as  amended  by 
General  Orders,  No.  153,  War  Department,  September  23, 
1908,  reads: 

"  Officers  below  the  grade  of  major  required  to  be 
mounted,  whether  permanently  or  temporarily,  will  be  fur- 
nished with  a  proper  mount  by  the  Quartermaster's  Depart- 
ment. Such  officers  may,  however,  provide  themselves  with 
suitable  mounts  at  their  own  expense  and  of  their  exclusive 
ownership,  and  any  officer  of  the  grades  indicated  who  so 
provides  nimself  shall  receive  an  additicjn  to  his  pay  of  $150 
per  annum  if  he  provides  one  mount,  and  $200  per  annum 
if  he  provides  two  mounts.  An  officer  claiming  additional 
pay  for  providing  his  own  mount^must  personally  certify  on 
each  account  that  he  was  suitably  mounted  at  his  own  ex- 
pense, and  is  the  actual  and  exclusive  owner  of  the  mount 
or  mounts  in  question.  In  case  an  officer  is  only  temporarily 
upon  duty  requiring  him  to  be  mounted,  the  authority  by 
which  he  was  placed  upon  such  duty  must  accompany  his 
first  voucher  and  be  cited  upon  subsequent  vouchers  upon 
which  additional  pay  is  claimed  accompanied  by  a  certificate 
that  he  has  continued  under  the  authority  cited  upon  the 
mounted  duty  in  question." 

What  duty  requires  an  officer  to  be  mounted  and  what  is  a 
suitable  mount  or  mounts  within  the  meaning  of  the  act  of 
May  11,  1908,  supra^  are  questions  primarily  to  be  deter- 
mined by  the  War  Department.     (See  14  Comp.  Dec,  855.) 

The  claimant  has  submitted  no  statements  of  the  military 
authorities  on  these  points,  but  even  if  he  had  submitted 
favorable  evidence  the  most  that  would  be  due  him  is  41§ 
cents.;  being  ^1^  of  $150.  This  is  the  rate  established  by 
said  act  of  May  11,  1908. 

The  War  Department  has  decided  (see  regulations,  supra) 
that  "  an  officer  claiming  additional  pay  for  providing  his 
own  mount  must  personally  certify  on  each  account  that  he 
was  suitably  mounted  at  his  own  expense,  and  is  the  actual 
and  exclusive  owner  of  the  mount  or  mounts  in  question^ 

The  above  regulation  was  made  to  carry  into  effect  the 
statute  quoted.  If  the  regulation  is  in  conflict  with  and  not 
in  pursuance  of  and  in  aid  of  the  statute  to  the  extent  that 
it  is  in  conflict  with  the  statute,  it  is  void.  It  was  made 
after  May  30,  1908,  the  day  the  services  for  which  this  claim 
is  made  were  rendered,  but  if  the  statute  requires  an  officer 
who  makes  claim  for  the  additional  pay,  because  he  provided 
himself  with  his  own  mount,  to  certify  that  he  was  suitably 
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mounted  at  his  own  expense,  and  that  he  was  the  actual  and 
exclusive  owner  of  the  mount  or  mounts,  it  is  binding  before 
as  well  as  after  the  promulgation  of  said  regulation.  The 
military  authorities  have  not  determined  that  claimant  was 
on  duty  requiring  him  to  be  mounted,  and  it  is  evident  that 
he  did  not  provide  himself  with  a  suitable  mount  within  the 
meaning  of  the  law  as  interpreted  by  the  War  Department 
in  the  regulation,  supra.  While  the  question  is  not  free  from 
doubt,  I  do  not  feel  justified  in  holding  that  the  regulation 
is  void  in  so  far  as  It  requires  the  officer  to  certify  that  he  is 
the  actual  and  exclusive  owner  of  the  mount  or  mounts  in 
question. 

I  am  of  opinion  that  claimant  is  not  entitled  to  reimburse- 
ment of  any  part  of  the  amount  claimed  by  him. 

The  action  of  the  Auditor  is  affirmed. 


PAYMENT  FOR  PACKING  AND  CRATING  BAG- 
GAGE OF  OFFICERS  OF  THE  REVENUE-CUT- 
TER SERVICE  ON  CHANGE  OF  STATIONS. 

The  provision  for  packing  and  crating  the  baggage  of  officers  of  the 
Army,  contained  in  the  act  of  May  11,  1908,  is  applicable  to  com- 
missioned officers  of  the  Revenue-Cutter  Service,  under  section 
3  of  the  act  of  April  12,  1902,  and  the  cost  of  such  packing  and 
crating  for  the  present  flscal  year  is  payable  from  the  appropria- 
tion "  Expenses  of  Revenue-Cutter  Service,  1909,"  as  an  incident 
to  the  transportation  thereof  as  freight. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
November  17^  1908.) 

I  have  received  your  communication  of  the  14th  instant 
requesting  my  decision  of  a  question  presented  by  you,  as 
follows : 

"  I  have  the  honor  to  request  your  decision  upon  the  fol- 
lowing question : 

"  Are  commissioned  officers  of  the  Revenue-Cutter  Service 
entitled  to  have  their  bag^ge,  within  the  weight  allowances 
prescribed  for  transportation  at  public  expense,  packed  and 
crated  at  the  expense  of  the  Government  when  tiiey  are  re- 
quired to  change  stations  under  orders  of  the  Department? 

"  The  act  of  April  12,  1902  (32  Stat.,  100),  provides: 

" '  Sec.  3.  That  the  commissioned  officers  of  the  United 
States  Revenue-Cutter  Service  shall  hereafter  receive  the 
same  pay  and  allowances,  except  forage,  as  ate  now  or  may 
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hereafter  be  provided  by  law  for  oiBcers  of  corresponding 
rank  in  the  Army,  including  longevity  pay.' 

"  Tlie  Army  appropriation  act  of  May  11,  1908  (35  Stat., 
119),  contains  the  following  provision: 

*' '  Transportation  of  the  Army  and  its  supplies :  For 
transportation  of  the  Army  and  its  supplies,  including  trans- 
portation of  the  troops  when  moving  either  by  land  or  water, 
and  of  their  baggage,  including  the  cost  of  packing  and 
crating.' 

''  Paragraph  1143,  Army  Regulations,  1908,  as  amended  by 
General  Orders,  No.  128,  of  1908,  reads: 

"  *  In  changing  station,  an  officer's  authorized  allowance 
of  baggage  will  be  turned  over  to  a  quartermaster  for  pack- 
ing and  crating,  and  for  transportation  as  freight  by  ordi- 
nary freight  lines.' 

"  It  would  appear  that  the  provision  of  the  army  appro- 
priation act  above  cited,  authorizing  the  packing  and  crating 
of  the  baggage  of  officers  of  the  Army  at  public  expense,  con- 
stitutes an  allowance  to  those  officers. 

"As  bearing  upon  this  (][uestion  your  attention  is  respect- 
fuUv  invited  to  your  decision  of  September  9,  1908,  relative 
to  the  packing  and  crating  of  the  baggage  of  officers  of  the 
Marine  Corps." 

The  act  of  May  27,  1908  (35  Stat.,  322),  entitled  "An  act 
making  appropriations  for  sundry  civil  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  nine,  and  for  other  purposes,"  provides,  under 
the  head  "  Revenue-Cutter  Service,"  as  follows : 

"  For  expenses  of  the  Revenue-Cutter  Service :  *  *  * 
contingent  expenses,  including  *  ♦  ♦  freight,  ♦  *  ♦ 
and  all  other  necessary  miscellaneous  expenses  which  are  not 
included  under  special  heads,  two  million  one  hundred  and 
ninety-one  thousand  dollars." 

The  right  of  an  officer  of  the  Army,  on  change  of  station, 
to  have  a  certain  amount  of  personal  baggage  packed  and 
crated  at  the  expense  of  the  United  States  is  for  the  present 
fiscal  year  recognized  both  by  law  and  regulations,  and  by 
virtue  of  section  3  of  the  act  of  April  12, 1902,  supra^  it  would 
seem  that  the  same  right  is  accorded  commissioned  officers  of 
the  Revenue-Cutter  Service,  when  changing  station  under 
orders  of  the  department,  in  the  same  manner  and  to  the  same 
extent  as  officers  of  the  Army  under  similar  circumstances. 
(See  1  Comp.  Dec,  32G;  11  id.,  3;  13  id.,  012.) 

In  the  Army  the  expense  of  packing  and  crating  baggage 
of  officers  is  provided  for  under  the  head  "  Transportation  of 
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the  Army  and  its  supplies,"  and  is  borne  by  the  appropria- 
tion for  Army  transportation.  It  may  thus  be  considered  as 
an  incident  of  the  transportation  of  the  baggage.  In  the 
Revenue-Cutter  Service  there  is  no  specific  authoritj^  of  law 
or  appropriation  for  the  packing  and  crating  of  baggage  of 
the  commissioned  oflScers  of  said  service,  but  only  for  freight. 
The  cost  of  packing  and  crating  of  personal  baggage  in  the 
Revenue-Cutter  Service  may  properly,  I  think,  be  considered 
as  an  incident  of  its  transportation  by  freight  and  the  ex- 
pense thereof  borne  by  the  same  appropriation  as  that  for 
freight. 

I  am  of  opinion  that  the  provision  for  packing  and 
crating  of  the  baggage  of  officers  of  the  Army  found  in  the 
Army  appropriation  act  of  May  11,  1908,  »upra^  for  the  fiscal 
year  1909,  is  applicable  to  commissioned  officers  of  the  Rev- 
enue-Cutter Service  for  said  fiscal  year,  and  that  the  cost  of 
packing  and  crating  of  personal  baggage  of  commissioned 
officers  of  the  Revenue-Cutter  Service  is  payable  from  the 
appropriation  "  Expenses  of  Revenue-Cutter  Service,  1909.'* 
(See  15  Comp.  Dec,  122.) 


WITHHOLDING  EXPENSES  OF  INTERMENT  FROM 
SIX  MONTHS'  GRATUITY  TO  WIDOWS  OR 
OTHER  DESIGNATED  BENEFICIARIES  OF  EN- 
LISTED MEN  OF  T,HE  ARMY.« 

Expenses  incurred  in  Alaslia  in  preparing  and  shipping  home  the  re- 
mains of  a  deceased  enlistetl  man  of  the  Army  are  not  a  fiartof  the 
expenses  of  interment  within  the  meaning  of  the  act  of  May  11, 
liK)8,  and  Army  Itegulations,  and  no  i>art  of  such  exiienses  should 
be  withheld  from  tlie  six  months*  gratuity  payable  to  the  widow  or 
other  designated  beneficiary  of  such  deceased  enlisted  man. 

(Assistant  Comptroller  Mitchell  to  Maj,  William  B. 
Rochester,  jr.^  paymaster,  United  States  Army,  NovemJ>er 
18,  1908.) 

I  have  received  your  communication  of  the  7th  instant,  re- 
questing my  decision  of  a  question  presented  by  you,  as 
follows : 

"  I  have  the  honor  to  inclose  herewith  papers  presented  to 

this  office  as  authority  for  payment  of  six  months'  pay  to 
•»  .-       _  - 

«  See  decision  of  March  31,  19()0,  to  be  found  on  page  597  of  thla 
volume,  where  this  decision  is  not  followed  in  a  Navy  case,  for  the 
reasons  therein  stated. 
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Mrs.  Mary  Luca,  widow  of  Santagapito  Luca,  late  chief 
musician,  band,  Tenth  Infantry,  under  act  of  Congress 
approved  May  11,  1908,  and  to  request  that  I  l>e  advised  as 
to  whether,  in  view  of  the  eighth  indorsement  from  the 
Quartermaster-General  of  the  Army,  any  amount  should  be 
withheld  for  cost  of  interment." 

It  appears  from  the  papers  submitted  that  the  above-named 
soldier  died  June  12,  1908,  at  Fort  William  H.  Seward, 
Alaska,  from  gunshot  wound  self-inflicted,  suicidal.  The 
War  I>epartment  holds  that  the  soldier's  death  was  due  to 
wounds  or  disease  contracted  in  line  of  duty.  It  appeaj^, 
further,  from  papers  submitted,  that  the  military  authorities 
at  Fort  William  H.  Seward  investigated  ctuise  of  soldier's 
death  and  found  that  he  shot  himself  while  suffering  from 
temporary  aberration  of  mind  due  to  worry  over  illness  of 
wife,  and  not  to  any  vicious  or  immoral  habits. 

The  quartermaster  at  Fort  William  H.  Seward,  Alaska, 
repca'ted  to  the  Quartermaster-General  of  the  Army,  August 
20,  1908,  that— 

"  The  expense  of  burying  the  remains  of  the  late  Santa- 

Sipito    Luca,   chief    musician,   band,    Tenth    Infantry,    to 
uartermaster  Department  was  as  follows: 
"  Metallic  casket  (cost  unknown). 

"  Shipment  of  remains  from  Fort  William  H.  Seward, 
Alaska,  to  Seattle,  Wash,,  $30.    No  other  expense." 

The  assistant  to  the  depot  quartermaster  at  San  Francisco, 
CaL,  reported  to  the  Quartermaster-General,  September  28, 
1908,  that— 

"  The  value  of  caskets  furnished  Fort  William  H.  Seward, 
Alaska,  to  be  $25.60." 

In  a  communication  dated  October  31,  1&08,  to  the  Pay- 
master-General of  the  Army,  the  Quartermaster-General  of 
the  Army  stated: 

"  That  the  cost  of  preparing  and  shipping  to  Seattle, 
Wash.,  of  the  within-mentioned  remains  of  Chief  Musician 
Santagapito  Luca,  band.  Tenth  United  States  Infantry,  who 
died  at  Fort  William  H.  Seward,  Alaska,  June  12,  1908,  of 
disease  contracted  in  line  of  duty,  and  the  cost  of  the  casket 
furnished  for  their  shipment  is  payable  from  the  special  ap- 
propriation '  Bringing  home  remains  of  officers  and  soldiers 
who  die  abroad '  (including  Alaska),  in  the  sundry  civil  act 
approved  March  4,  1907. 

"  It  would  therefore  appear  that  no  '  expenses  of  inter- 
ment '  were  sustained  by  the  Quartermaster's  Department  in 
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this  case  which  should  properly  be  withheld  from  the  six 
months'  pay  due  the  widow  of  this  soldier  under  the  terms 
of  the  Army  appropriation  act  approved  May  11, 1908." 

The  act  of  March  4,  1907  (34  Stat,  1347),  provides: 

"  Bringing  home  the  remains  of  officers  and  soldiers  who 
die  abroad :  To  enable  the  Secretary  of  War,  in  his  discre- 
tion, to  cause  to  be  transported  to  their  homes  the  remains  of 
officers  and  soldiers  who  die  at  military  camps  or  who  are 
killed  in  action,  or  who  die  in  the  field  or  hospital  in  Alaska 
and  at  places  outside  of  the  limits  of  the  United  States,  or 
who  die  while  on  voyage  at  sea,  twenty-two  thousand  dollars.'' 

The  act  of  May  11, 1908  (35  Stat,  108),  provides: 

"  That  hereafter  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Army 
the  Paymaster-General  of  the  Army  shall  cause  to  be  paid  to 
the  widow  of  such, officer  or  enlisted  man,  or  to  any  other 
person  previously  designated  by  him,  an  amount  equal  to  six 
months  pay  at  the  rate  received  by  such  officer  or  enlisted 
man  at  the  date  of  his  death,  less  seventy-five  dollars  in  the 
case  of  an  officer  and  thirty-five  dollars  in  the  case  of  an  en- 
listed man.  From  the  amount  thus  reserved  the  Quartermas- 
ter's Department  shall  be  reimbursed  for  expenses  of  inter- ' 
ment,  and  the  residue,  if  any,  of  the  amount  reserved  shall  be 
paid  subsequently  to  the  designated  person." 

Paragraph  165,  Army  Regulations,  1908,  reads: 

"  The  remains  of  deceased  enlisted  men  other  than  those 
on  the  retired  list  will  be  inclosed  in  coffins  and  transported 
by  the  Quartermaster's  Department  to  the  nearest  military 
post  or  national  cemetery  for  burial,  unless  the  commanding 
officer  deems  burial  at  place  of  death  to  be  proper,  when  a 
full  report  of  the  facts  and  reasons  will  be  made  to  The  Ad- 
jutant-General of  the  Army.  Thje  expense  of  transporting 
the  remains  to  the  nearest  post  or  national  cemetery  is  pay- 
able from  the  appropriation  for  Army  transportation.  In  the 
case  of  an  enlisted  man  who  has  been  killed  in  battle,  or  who 
has  died  at  a  military  camp  or  in  the  field  or  hospital  in 
Alaska  or  at  a  place  outside  the  continental  limits  of  the 
United  States,  or  wliile  on  voyage  at  sea,  the  remains  may, 
if  desired  by  the  relatives,  be  transported  to  the  home  of  the 
deceased  for  interment.  The  cost  of  such  transportation  will 
be  paid  from  funds  specially  appropriated  by  Congress  for 
that  purpose.  The  expense  of  burial,  other  than  the  cost  of 
transportation,  will  be  limited  to  $35  for  each  enlisted  man, 
and  will  be  restricted  to  the  cost  of  the  casket,  hire  of  a 
hearse,  and  the  reasonable  and  necessary  expenses  of  prepar- 
ing the  remains  for  burial." 
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The  above  act  of  May  11,  1908,  provides  for  withholding 
$35  in  the  case  of  an  enlisted  man  from  the  six  months'  pay 
granted  by  said  act,  to  cover  expenses  of  interment.  There 
do  not  appear  to  be  any  expenses  of  interment  in  this  case. 
The  expense  for  metallic  casket  in  Alaska  is  incidental 
to  the  bringing  home  of  the  remains,  and  is  not  a  part  of 
the  expenses  of  interment  as  contemplated  by  the  law  and 
Army  Regulations.  (See  13  Comp.  Dec,  844.)  The  cost  of 
transportation  can  not  be  considered  a  part  of  the  expenses 
of  interment  within  the  meaning  of  the  law  and  regulations. 

Upon  the  facts  submitted  I  am  of  opinion  that  nothing 
should  be  withheld  for  expenses  of  interment. 


NOTICE  UNDER  A  CONTRACT. 

Where  a  contract  proTldes,  as  a  condition  precedent  to  the  inspection 
of  the  articles  included  therein,  that  "  when  material  is  ready 
for  inspection  "  the  contractor  shall  "  notify  inspecting  engineer  '* 
at  the  address  named,  the  notice  of  such  fact  must  be  brought 
home  to  the  jmrty  to  be  notified  through  the  agency  of  the  mall 
or  some  other  agency,  and  a  notice  mailed  by  the  contractor,  but 
not  received  by  the  inspecting  engineer,  is  not  notice  within  the 
meaning  of  the  contract. 

{Decision  hy  Assistant  Comptroller  Mitchell^  November  19, 

19Q8.) 

The  National  Electrical  Supply  Company  filed  on  October 
28,  1908,  an  application  for  a  rehearing  in  the  matter  of 
settlement  No.  165087,  dated  September  4,  1908,  by  the 
Auditor  for  the  War  Department  of  its  claim  for  $166.05 
deducted  by  the  Isthmian  Canal  Commission  in  making  final 
payment  under  contract  of  April  13,  1907,  for  furnishing 
and  delivering  incandescent  lamps  at  Colon,  Isthmus  of 
Panama. 

Upon  revision  of  October  8,  1908,  of  the  Auditor's  settle- 
ment, made  at  request  of  claimant,  hereinafter  designated 
as  "  the  company,"  the  Auditor's  action  in  disallowing  item 
3  of  the  claim,  being  for  deduction  of  $160.55  as  liquidated 
damages  on  account  of  delay  in  delivery  of  the  lamps  for 
which  the  company  was  held  to  be  responsible,  was  afHrmed. 
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This  delay  was  due  largely  to  the  fact  that,  although  the 
contract  provided  for  delivery  at  Colon  not  later  than  eight- 
een days  from  April  15,  1907,  or  May  3,  1907,  the  commis- 
sion was  not  actually  notified  that  the  lamps  were  ready  for 
inspection  at  point  of  manufacture  until  June  12,  1907. 

With  reference  to  inspection  Article  III  of  the  form  of 
contract  attached  to  and  made  a  part  of  the  proposal,  and 
Washington  Order  No.  5988A  of  the  commission,  accepting 
said  proposal,  all  of  which  form  a  part  of  the  contract  papers, 
provide : 

"Article  III.  The  commission  reserves  the  right  to  make 
preliminary  inspection  of  articles  or  materials  to  be  furnished 
hereunder  at  the  point  of.  manufacture  or  purchase,  and  to 
there  determine  whether  the  materials  or  supplies  complv 
with  the  specifications,  and  may  at  such  time  reject  any  sucK 
materials  or  supplies  as  being  (ieficient  in  good  workmanship 
and  not  complymg  with  the  specifications;  but  final  inspec- 
tion and  acceptance  will  only  be  made  on  the  Isthmus  after 
delivery  as  above." 

"  When  material  is  ready  for  inspection  notify  inspecting 
engineer,  Isthmian  Canal  Commission,  24  State  street.  New 
York,  N.  Y." 

It  appears  from  the  facts  which  are  presented  that*  the 
company  claims  that  on  April  24,  1907,  in  pursuance  of  the 
requirement  of  the  commission's  order,  and  in  response  to  a 
communication  of  the  inspecting  engineer  at  New  York, 
dated  April  22,  1907,  notification  that  the  lamps  were  ready 
for  the  preliminary  inspection  was  written  and  mailed  to  the 
Isthmian  Canal  Affairs,  24  State  street.  New  York  Citv,  a 
carbon  copy  of  which  has  been  submitted,  and  reads  as 
follows : 

"April  24,  1907. 
"  Isthmian  Canal  ArPAiRS, 

"  ^4  State  street,  New  York  City, 
"  Sir  :  Referring  to  yours  of  April  22d  relative  to  inspec- 
tion order  988A,  beg  to  advise  that  same  can  be  made  at  once 
at  the  factory,  2115  Locust  street,  St.  Louis,  Mo. 
"  Yours,  very  truly, 

"  National  Electrical  Supply  Company, 

^'Second  Vice-President.^ 

This  letter  the  commission  declares  was  never  received, 
which  statement  seems  to  be  borne  out  by  the  fact  that  on 
May  15,  1907,  the  acting  inspecting  engineer  at  New  York 
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again  wrote  the  company  in  regard  to  the  inspection  of  the 
lamps,  and  called  attention  to  the  delay.  In  response  to 
the  latter  letter,  the  company,  on  May  16,  1907,  referring  to 
a  different  order  number  of  the  commission  (No.  5988,  instead 
of  the  correct  number,  Xo.  5988A),  reported  that  the  lamps 
were  not  ready  for  inspection,  and  it  was  not  until  June  12, 
1907,  that  notice  was  given  by  the  company  by  which  the 
acting  inspecting  engineer  at  New  York,  as  agent  of  the 
commission,  first  received  the  information  which  the  contract 
contemplated  should  be  imparted  to  him  as  a  condition  prec- 
edent to  the  preliminary  inspection  of  the  lamps. 

In  my  decision  of  October  8,  1908  (47  MS.  Comp.  Dec, 
130),  it  was  held  that: 

"  The  company  fails  to  prove  that  it  put  the  commission 
in  way  of  notice  on  April  24,  1907,  that  the  lamps  included 
in  the  contract  were  ready  for  inspection,  by  such  weight  of 
evidence  as  will  justify  me  in  holding  that  April  24,  1907, 
is  the  proper  date  of  notification.  The  burden  is  upon  the 
company  to  show  by  a  fair  preponderance  of  evidence* the 
fact  of  the  writing  and  mailing  of  said  letter,  and  adequate 
proof  of  this  fact  is  wanting." 

The  company  now  files  affidavits  of  its  president,  second 
vice-president,  and  stenographer,  dated  October  26,  1908, 
averring  that  the  notice  to  the  commission  of  the  readiness 
of  the  lamps  for  inspection  at  St.  Louis,  quoted  supra^  was 
written  and  signed  on  April  24,  1907.  These  affidavits  ex- 
plain the  process  of  dictation,  writing,  signing,  preparation 
for  mailing,  and  checking  up  of  correspondence  in  the  office 
of  the  company.  The  affidavit  of  the  second  vice-president 
further  avers  that  said  letter  of  April  24,  1907,  "  to  the  best 
of  his  knowledge  and  belief,  was  mailed  on  the  date  men- 
tioned." By  this  additional  evidence  the  company  seeks  to 
prove  the  proper  mailing  of  said  letter  and  to  establish  the 
fact  that  on  said  date  it  complied  with  the  following  pro- 
vision of  the  contract  (W.  O.  No.  5988A) : 

"  When  material  is  ready  for  inspection  notify  inspecting 
engineer.  Isthmian  Canal  Commission,  24  State  street,  New 
York,  N.  Y." 

It  is  noted  that  the  affidavits  above  mentioned  contain  no 
averment  that  the  envelope  containing  the  letter  was  properly 
stamped  and  addressed  or  that  the  letter  was  actually  mailed 
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or  placed  in  the  way  of  mailing,  but  merely  show  the  writing 
of  the  letter  and  intent  to  mail  same.  CJonceding,  however, 
that  said  letter  was  properly  mailed  on  April  24,  1907,  as 
claimed,  the  fact  remains  that  it  was  never  received  at  the 
New  York  office  of  the  commission  to  which  addressed,  and 
that,  notwithstanding  the  diligence  of  the  commission  in 
endeavoring  to  obtain  information  from  the  company  as  to 
when  the  lamps  could  be  inspected,  the  acting  inspecting 
engineer  was  not  actually  notified  as  to  that  fact  until  June 
12,  1907. 

By  the  terms  of  the  contract  the  company  was  to  notify 
the  inspecting  engineer  of  the  commission  at  24  State  street. 
New  York,  N.  Y.,  when  the  lamps  were  ready  for  inspection ; 
that  is,  information  was  to  be  imparted  to  the  inspecting 
engineer  of  a  fact  the  knowledge  of  which  was  essential  to 
enable  the  commission  to  proceed  to  fulfill  an  obligation 
under  the  contract.  The  provision  is  not  that  the  notice 
shall  be  mailed  to  the  inspecting  engineer,  but  that  he  shall 
be  notified^  i.  e.,  informed,  when  the  lamps  are  ready  for 
inspection,  and  this  is  permitted  to  be  done  by  the  delivery 
of  the  notice  through  the  agency  of  the  mail  or  some  other 
agency.  Unless,  then,  there  is  actual  delivery  of  the  letter 
of  notice  or  notice  is  otherwise  brought  home  to  the  party  to 
be  notified,  there  is  no  notice  within  the  meaning  of  the  pro- 
vision {Carpenter  v.  Providence  Washington  Insurance  Co.^ 
4  How.,  185,  219;  Haldans  v.  United  States^  69  Fed.  Rep., 
819,  822;  Allen  v.  Blunt,  2  Wood.  &  M.  (Mass.),  121,  131; 
Burhans  v.  Corey,  17  Mich.,  282 ;  Castner  v.  Farmers*  Mutual 
Fire  Insurance  Co.,  50  Mich.,  273,  277;  Rogers  v.  Burr,  105 
Ga.,  432,  445) .  The  burden  of  proof  that  notice  was  actually 
given  is  upon  him  who  is  chargeable  with  giving  it  {Stewart 
V.  District  of  Columbia,  19  Ct.  CI.,  98),  and  the  mailing  of  a 
notice  is  merely  presumptive  evidence  of  its  delivery,  which 
is  open  to  rebuttal  {Carpenter  v.  Providence  Washington 
Insurance  Co,,  supra;  Rosenthal  v.  Walker,  111  U.  S.,  185, 
193;  Schutz  V.  Jordan,  141  U.  S.,  213,  220;  Bonewell  v. 
Jacohson,  130  la.,  170,  174).  It  is  a  presumption  of  fact, 
not  of  law,  and  is  not  conclusive,  particularly  when  such  pre- 
sumption of  fact  is  confronted,  as  in  the  present  case,  by  the 
commission's  statement  that  said  letter  of  April  24,  1907, 
was  never  received,  and  by  the  evidence  of  the  company's 
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subsequent  failure  to  properly  notify  the  commission, 
through  its  designated  agent,  until  June  12,  1907,  although 
put  on  inquiry  with  respect  thereto  by  the  letter  of  May  15, 
1907,  above  referred  to. 

I  am  of  opinion  that  the  company  fails  to  prove  that  it 
notified  the  inspecting  engineer  of  the  commission  on  April 
24,  1907,  that  the  lamps  included  in  the  contract  were  ready 
for  inspection,  and  the  conclusions  reached  in  the  decision  of 
October  8,  1908,  are  adhered  to. 


VERIFICATION  OF  EXPENSE  ACCOUNTS. 

The  Secretary  of  the  Treasury  is  the  only  officer  of  the  Government 
who  has  authority  to  waive  or  revoke  the  requirement  of  para- 
graph 3  of  Treasury  Department  Circular  No.  52  of  1907,  which 
provides  that  expense  accounts  of  civilian  officers,  employees, 
and  agents  of  the  Grovemment  shall  be  verified  by  affidavit,  and 
without  such  a  waiver  the  accounting  officers  must  enforce  said 
regulation  where  the  vouchers  are  not  verified  by  affidavit,  but 
lire  supported  by  an  attached  statement  of  claimant  in  each  case 
that  there  was  no  notary  public  within  a  reasonable  distance. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
November  19, 1908.) 

Your  reference  of  November  14,  1908,  transmits  for  my 
consideration  a  letter  of  November  11  from  the  Secretary  of 
Commerce  and  Labor,  as  follows : 

"  I  have  the  honor  to  state,  at  the  instance  of  the  Light- 
House  Board,  that  the  following-named  vouchers  in  the  ac- 
count of  Lieut.  Col.  Edw.  Burr,  Corps  of  Engineers,  U.  S. 
Army,  engineer  of  the  first  and  second  light-house  districts, 
rendered  for  the  quarter  ended  September  30^  1908,  were  for 
reimbursement  of  expenses  incurred  on  official  duty  by  the 
persons  named,  employees  in  the  Light-House  Service: 

Appropriation^  repairs,  etc,  of  light-houses,  1909. 

Voucher  No.    66.— A.  A.  Luther. ^.35 

Voucher  No.  113.— O.  C.  Luther_._l 1.35 

Voucher  No.  131.— S.  S.  Dollver. 3.40 

Voucher  No.  145.— A.  A.  Luther. 13.35 

Voucher  No.  159.— W.  H.  Luther 3.25 

Voucher  No.  160.— T.  D.  Webster 2.75 

Voucher  No.  231.— W.  N.  Nelson .5.70 

Voucher  No.  260.— W.  W.  Sherman 4.65 

Voucher  No.  302.— A.  A.  Luther 8.02 

Voucher  No.  306.— A.  F.  Ome. 4.35 

Voucher  No.  316.— D.  Therrlautt 2.90 

Voucher  No.  345.— F.  E.  Tarr. 2.75 
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Appropriation,  expenses  of  fog  siffnals^  1909. 
Voucher  No.  43.— A.  M.  Merchant $5.55 

"  On  account  of  the  impracticability  of  reaching  a  notary 
public  without  excessive  expense  and  inconvenience,  the 
above-named  vouchers  were  not  verified  by  affidavit,  as  re- 
quired by  Treasury  Department  regulation ;  but  a  statement 
by  the  claimant  in  each  case  is  attached,  explaining  that  there 
was  no  notary  public  within  a  reasonable  distance. 

"The  Light-House  Board  therefore  respectfully  requ^ts 
that  the  regulation  referred  to  may  be  waived  in  these  in- 
stances, and  that  the  accounting  officers  of  the  Treasury  be 
authorized  to  pass  the  vouchers  in  question,  if  found  to  be 
correct  in  other  respects." 

The  vouchers  in  question  have  not  been  transmitted,  but  it 
is  Understood  that  the  accounts  of  Lieut  Col.  Edward  Burr, 
Corps  of  Engineers,  U.  S.  Army,  engineer  of  the  first  and 
second  light-house  districts,  claim  credit  for  payments  made 
on  said  vouchers  and  that  they  are  now  before  the  Depart- 
ment of  Commerce  and  Labor  for  administrative  examination 
preliminary  to  transmission  to  the  proper  Auditor  for  action. 
Under  section  8  of  the  act  of  July  31,  1894  (28  Stat.,  208), 
the  Comptroller  renders  his  decision  at  the  request  of  a  dis- 
bursing officer  or  the  head  of  any  executive  department  upon 
any  question  involving  a  payment  to  be  made  by  them  or 
under  them.  The  question  presented  by  the  inquiry  does  not 
involve  a  payment  about  to  be  made.  The  payments  have 
already  been  made  by  the  disbursing  officer,  and  under  such 
conditions  the  question  of  the  sufficiency  of  the  evidence  to 
support  the  payments  would  appear  1:0  be  a  matter  to  be 
passed  upon  by  the  proper  Auditor  in  the  first  instance  (12 
Comp.  Dec,  113).  However,  the  present  question  appears  to 
have  reference  largely  to  a  waiver  of  the  provisions  of  para- 
graph 3  of  Treasury  Department  Circular  Xo.  52  of  1907, 
which  provides  that  expense  accounts  of  the  civilian  officers, 
employees,  and  agents  of  the  Government  shall  be  verified  by 
affidavit.  The  vouchers  in  question  have  not  been  transmitted, 
and  from  the  present  submission  the  impracticability  of  veri- 
fication by  affidavit  does  not  clearly  appear,  but,  in  my  judg- 
ment, you  are  the  only  officer  of  the  Government  who  has 
authority  to  rescind  or  revoke  the  requirement  now  in  force 
requiring  that  such  class  of  accounts  be  verified  by  affidavit 
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(14  Comp.  Dec,  15) ;  and  therefore  the  waiver  of  the  regu- 
lation is  a  matter  to  be  determined  within  your  discretion. 
Without  such  a  waiver  the  accounting  officers  must  enforce 
the  regulations. 


FEES  OF  CLERKS  OF  COURT  FOR  SEARCHING 
COURT  RECORDS,  AFFIXING  SEAL  OF  COURT 
TO  COPIES  OF  COURT  RECORDS,  MAKING  EN- 
TRIES  IN  CLERK'S  BOOK  SHOWING  MISCELLA- 
NEOUS  FEES  EARNED  BY  HIM,  AND  ENTERING 
VENIRE;  COMMISSION  ON  EXCESS  OF  FEES 
AND  EMOLUMENTS. 

A  clerk  of  court  is  not  entitled  to  fees  for  searching  the  records  of 
the  court  for  the  purpose  of  making  transcripts  of  judgments  and 
Issuing  writs  of  fieri  facias  upon  instructions  of  the  TTnlted  States 
attorney,  in  addition  to  the  fees  for  transcribing  the  judgments 
and  issuing  the  writs,  such  search  being  incidental  to  the  prep- 
aration of  the  transcripts  and  not  "  required  "  within  the  meaning 
of  paragraph  16  of  section  828  of  the  Revised  Statutes. 

A  clerk  of  court  is  not  entitled  to  fees  for  affixing  the  seal  of  the 
court  to  certified  copies  of  an  order  adjourning  court,  under  an 
order  of  the  court  requiring  the  seal  to  be  affixed  to  certified 
copies  of  "  any  record,  order,  or  process  "  as  a  necessary  authen- 
tication thereof,  where  such  copies  are  for  the  use  and  informa- 
tion of  deputy  United  States  marshals  and  United  States  com- 
missioners only,  and  where  such  order  of  the  court  does  not 
specifically  require  the  seal  when  the  copies  are  for  the  use  and 
information  of  such  officers  of  the«court. 

A  clerk  of  court  is  not  entitled  to  folio  fees  for  entries  made  in  the 
clerk's  book  showing  miscellaneous  fees  earned  by  him,  in  excess 
of  fees  for  making  a  "  continuous  entry." 

There  being  no  statutory  provision  prescribing  a  fee  for  entering  a 
venire,  a  clerk  of  court  is  not  entitled  to  charge  a  fee  for  such 
service. 

The  receipt  by  a  clerk  of  court  of  the  fees  and  emoluments  allowed 
by  law  and  the  deposit  in  the  Treasury  of  the  excess  thereof,  as 
shown  by  his  emolument  returns.  Is  not  **  receiving,  keeping,  and 
paying  out  money  "  within  the  meaning  of  paragraph  17  of  sec- 
tion 828  of  the  Revised  Statutes,  so  as  to  entitle  the  clerk  to  a 
commission  upon  such  surplus  fees. 

{Derisian  hy  Comptroller  Tracewell^  November  23^  1908.) 

W.  S.  Hyams,  clerk  of  the  United  States  district  and  cir- 
cuit courts  for  the  western  district  of  North  Carolina,  ap- 
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pealed  October  31,  1908,  from  the  action  of  the  Auditor  for 
the  State  and  other  Departments  in  the  settlement  of  his  dis- 
trict court  account  for  the  quarter  ended  June  30,  1908,  and 
his  circuit  court  account  for  the  quarter  ended  March  31, 
1908,  and  that  certain  items  disallowed  by  the  Auditor  in 
said  accounts,  per  judicial  No.  6623,  dated  October  19,  1908, 
and  per  judicial  No.  6083,  dated  September  1,  1908,  re- 
spectively, be  now  allowed. 
The  items  are  as  follows: 

District  court, 

(1)  Charge  for  searching  the  records  of  the  court  in  cases  In 
which  transcripts  of  Judgments  were  furnished,  and  writs  of 

fieri  facias  were  to  issue $37.50 

(2)  Charge  for  seals  to  certified  copies  of  orders  adjourning 
court  for  information  of  3  deputy  United  States  marshals 

and  13  United  States  commissioners,  16,  at  20  cents 3.20 

(3)  Charge  for  separate  entries  of  clerk's  daily  earning  of 

fees  in  excess  of  folio  fees,  counted  as  one  continuous  entry..      1. 00 

(4)  Charge  for  entering  venire  In  addition  to  entering  the 
marshal's  return .75 

Circuit  court, 

(5)  Charge  of  1  per  cent  commission  on  $2,550.66,  being  ex- 
cess of  emoluments  for  calendar  year  1907 25.50 

The  items  will  be  considered  in  the  order  set  out: 
1.  The  clerk's  account  shows  that  he  charged  for  searching 
the  records  against  250  persons,  or  names,  at  15  cents  each, 
$37.50,  in  addition  to  charging  folio  fees  for  transcripts  of 
judgments,  $73.45,  and  fees  for  issuing  writs  of  fieri  faciaSj 
$121.  He  has  been  allowed  and  paid  the  fees  as  charged 
for  making  the  transcripts  and  for  issuing  the  fi.  fas,^  but 
the  Auditor  disallowed  the  charge  for  searching  the  records 
on  the  ground  that  the  praecipe  of  the  United  States  attor- 
ney, upon  which  the  fi.  fas.  were  issued,  specified  in  what 
cases,  upon  what  judgments,  and  against  what  defendants 
the  writs  were  to  issue  and  transcripts  to  be  made.  The 
clerk  claims  that  the  searches  were  necessary  in  order  to 
secure  the  data  upon  which  to  issue  the  fi.  fas.  and  the  tran- 
scripts, and  that  he  is  entitled  to  a  fee  of  15  cents  for  each 
name,  under  paragraph  16  of  section  828,  Revised  Statutes, 
which  provides: 

"  For  searching  the  records  of  the  court  for  judgments, 
decrees,  or  other  instruments  constituting  a  general  lien  on 
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real  estate,  and  certifying  the  result  of  such  search,  fifteen 
cents  for  each  person  against  whom  such  search  is  required 
to  be  made." 

It  will  be  noted  that  the  fee  prescribed  can  be  legally 
earned  only  when  the  search  against  the  particular  person 
"  is  required  to  be  made."  The  United  States  attorney  did 
not  request  the  clerk  to  make  the  searches  for  the  purpose  of 
issuing  the  /?.  /a«.,  or  for  any  other  purpose  that  I  know  of. 
The  United  States  attorney  keeps  in  his  office  ("  Instruc- 
tions of  the  Attorney-General,"  pars.  1202,  1203)  a  docket 
showing  every  step  and  proceeding  in  civil  and  criminal 
cases  from  the  beginning  to  the  conclusion  of  such  cases, 
and  his  prsecipe  to  the  clerk  should  have  been,  and  no  doubt 
was,  a  sufficient  indication  to  the  clerk  to  enable  him  to  issue 
the  /?.  fds.  If  the  clerk  incidentally  referred  to  his  own 
records  to  verify  names,  etc.,  he  was  fully  compensated  for 
such  service  when  he  received  the  fees  for  issuing  these  writs. 

It  is  virtually  admitted  that  the  United  States  attorney 
did  not  request  the  searches  to  be  made,  and  it  is  well  settled 
that  a  clerk  of  the  court  is  not  entitled  to  charge  for  searches 
made  by  him  unless  such  search  is  expressly  and  specifically 
"  required  "  to  be  made  by  another  person.  In  the  case  In  re 
Chambers  (44  Fed.  Rep.,  786-790)  the  court  said,  «  *  *  * 
the  fee  attaches,  not  to  the  fact  of  the  search,  but  to  the  fact 
that  such  search  is  made  by  the  clerk  on  the  requisitiori  of 
another^ 

It  appears  that  the  object  of  the  clerk  in  searching  the 
records  was  for  the  purpose  of  making  transcripts  of  the 
judgments  ordered  to  be  sent  to  the  several  counties  in  the 
jurisdiction,  in  accordance  with  the  statutes  of  the  State  of 
North  Carolina.  For  making  these  transcripts  he  has  been 
paid;  for  issuing  the  fi.  fas.  he  has  also  been  paid;  and  as 
the  service  rendered  in  examining  the  records  was  incidental 
to  the  preparation  of  the  transcripts  he  is  not  entitled  to 
separate  fees  for  looking  up  the  judgments.  This  view  is 
sustained  by  the  action  of  the  Court  of  Claims  in  the  case  of 
the  present  claimant  {Hyams  v.  United  States^  Court  of 
Claims,  No.  28615,  decided  April  22,  1908,  no  opinion), 
wherein  the  court  disallowed  the  clerk's  charge  "  for  search- 
ing the  records  of  the  court  for  judgments  in  /?.  fa.  and  sci, 
fa.  cases  and  securing  data  necessary  to  the  preparation  of 


Digitized  by  VjOOQIC 


328  DECISIONS  OF   THE  COMPTROLLER. 

transcripts  of  judgments."  The  only  difference  between  the 
claim  disallowed  by  the  Court  of  Claims  and  the  claim 
now  before  me  is  that  the  clerk  has  apparently  abandoned 
his  effort  to  secure  the  fees  as  arising  out  of  services  for 
obtaining  data  to  make  transcripts,  but  instead  now  seeks 
similar  fees  as  for  obtaining  data  upon  which  to  issue  /?.  fas, 
I  can  see  no  more  merit  in  the  present  claim  than  in  the  one 
decided  adversely  to  the  clerk  by  the  Court  of  Claims; 
therefore,  the  action  of  the  Auditor  in  disallowing  this  item 
is  affirmed. 

2.  In  this  item  tlie  Auditor  disallowed  the  clerk's  charges 
for  affixing  the  seal  of  the  court  to  certified  copies  of  an  order 
adjourning  the  May  term  of  the  court,  the  copies  being  for 
the  use  and  information  of  deputy  United  States  marshals 
and  United  States  commissioners. 

The  Auditor  allowed  the  charge  for  the  clerk's  certificate 
to  the  copies,  and  in  disallowing  the  charge  for  the  seals  fol- 
lowed the  decisions  of  this  office  (6  Comp.  Dec,  540;  14  id.^ 
551),  the  decision  of  the  Court  of  Claims  in  Singleton  \^ 
United  States  (22  Ct.  CL,  118),  and  the  decision  of  the  Su- 
preme Court  in  United  States  v.  Van  Duzee  (140  U.  S.,  169), 
wherein  it  was  held  that  certificates  of  a  clerk  of  a  federal 
court  to  orders  and  rules  in  certain  cases  are  sufficient  with- 
out seals.  Following  the  above  decisions  the  accounting  of- 
ficers have  invariably  disallowed  charges  for  seals  to  certified 
copies  of  orders  unless  such  copies  were  certified  to  persons 
other  than  the  officers  of  the  court,  for  it  is  obviously  unnec- 
essary for  the  court  to  use  its  seal  to  verify  certificates  to  it- 
self or  its  officers.  The  signature  of  the  clerk  in  such  cases 
is  sufficient,  and  the  affixing  of  the  seal  can  serve  no  purpose 
that  I  am  able  to  perceive  other  than  to  multiply  the  fees  of 
the  clerk. 

The  clerk  claims  the  fees  for  affixing  the  seals  upon  the 
ground  that  the  court  at  the  June  term,  1901,  made  an  order 
that  whenever  a  certified  copy  of  "  any  record,  order,  or  proc- 
ess "  of  the  court  was  required  or  ordered  that  the  seal  of  the 
court  should  be  attached  to  the  certificate  of  the  clerk  "  as 
a  necessary  and  proper  authentication  "  thereof.  I  do  not 
understand  that  this  general  order  referred  to  by  the  clerk 
made  it  mandatory  upon  him  to  affix  the  seal  except  where 
such  certified  copies  are  ordered  to  be  made  and  in  cases 
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where  the  seal  is  a  necessary  authentication  of  the  copies.  If 
the  court  had  made  an  order  expressly  directing  that  the  seal 
be  affixed  to  copies  for  the  use  and  information  of  its  officers,  I 
would  be  constrained  to  allow  the  charge  for  the  seal,  al- 
though in  such  caseJ  should  still  be  of  opinion  that  the  prac- 
tice was  unnecessary  and  that  it  would  entail  upon  the  Gov- 
ernment an  altogether  needless  expense;  the  responsibility 
therefor,  however,  would  rest  upon  the  court  making  such 
order  and  not  upon  the  Comptroller.  As  the  matter  now 
stands,  I  do  not  feel  justified  in  lightly  overturning  a  well- 
established  practice  of  long  standing  by  allowing  the  charge 
for  seals  in  the  present  case,  especially  when  the  only  pos- 
sible ground  for  so  doing  would  be  the  placing  of  a  doubtful 
construction  upon  an  order  of  the  court,  which  order  was 
evidently  designed  to  provide  for  the  affixing  of  the  seal  of 
the  court  only  in  such  cases  where  the  seal  was  necessary  to 
import  verity  to  the  clerk's  certificate. 

The  disallowance  of  this  item  by  the  Auditor  will,  there- 
fore, not  be  disturbed. 

3.  The  disallowance  of  the  charges  for  folio  fees  in  excess 
of  the  true  number  of  folios  counted  continuously  for  entries 
made  in  the  clerk's  book  showing  the  miscellaneous  fees 
earned  by  him  is  affirmed  under  my  decision  of  May  14, 
1906  (12  Comp.  Dec,  672),  and  under  the  ruling  of  the  Court 
of  Claims  in  the  case  of  Locke  v.  United  States  (Ct.  CI., 
No.  29491,  decided  February  28,  1908,  no  opinion).  It  is 
well  settled  that  a  clerk  is  not  entitled  to  a  separate  fee  for 
each  separate  entry  of  each  fee  earned  by  the  clerk  and 
entered  in  a  book  kept  by  him  to  show  his  daily  earnings, 
such  book  being  largely  useful  to  him  in  making  up  his 
accounts. 

4.  In  this  item  the  Auditor  allowed  the  clerk's  charges  for 
entering  the  marshal's  return  on  the  venire  and  for  filing  the 
venire,  but  disallowed  the  charge  for  entering  the  venire 
itself. 

There  is  no  fee  provided  in  the  clerk's  fee  bill  (section  828, 
Revised  Statutes)  for  entering  a  venire  or  a  subpoena.  Para- 
graph 1  of  section  828,  Revised  Statutes,  prescribes  a  fee  for 
^  issuing  and  entering  "  any  writ  except  a  venire  or  subpoena ; 
paragraph  2  prescribes  a  fee  for  issuing  a  subpoena;  while 
paragraph  10  prescribes  the  fee  for  issuing  a  venire,  which 
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fee  covers  the  service  of  ''  making  dockets  and  indexes,  is- 
suing venire,  taxing  costs,  and  all  other  services  on  the  trial 
or  argument  of  a  cause  *  *  *."  The  question  of  the  right 
of  a  clerk  to  the  payment  of  a  folio  fee  for  entering  a  venire 
is  similar  to  that  considered  by  me  in  my  decision  of  No- 
vember 21,  1902  (9  Comp.  Dec,  219,  223)*,  wherein  I  decided 
that  there  is  no  specific  compensation  provided  by  statute 
in  connection  with  the  return  of  subpoenas,  except  thai  for 
the  entry  of  the  return  itself,  I  can  find  no  specific  compen- 
sation provided  by  statute  for  entering  a  venire  and  am, 
therefore,  not  justified  in  overruling  the  disallowance  of  this 
item. 

5.  In  this  item  the  Auditor  disallowed  the  clerk's  charge 
of  1  per  cent  commission  on  the  sum  of  $2,550.66,  which  sum 
represented  his  excess  of  emoluments  for  the  calendar  year 
1907,  or,  in  other  words,  the  amount  of  fees  paid  to  the  clerk 
by  corporations  and  individuals  for  official  services  rendered 
by  the  clerk,  and  which  sum*  was  in  excess  of  the  amount 
which  the  clerk  was  entitled  to  retain  as  his  maximum  com- 
pensation and  for  his  office  expenses,  clerk  hire,  etc  This 
sum  of  $2,550.66  was  found  due  from  the  clerk  to  the  United 
States  by  the  Auditor  upon  the  settlement  of  the  clerk's 
emolument  returns,  and  he  was  required  under  the  law  to 
deposit  that  amount  in  the  Treasury. 

The  clerk's  contention  that  he  is  entitled  to  a  conmiission 
on  his  surplus  fees  when  so  deposited  is  a  novel  one,  and  I 
can  find  no  record  anywhere  of  a  clerk  ever  having  seriously 
claimed  or  been  allowed  a  commission  for  collecting  and 
accounting  to  the  Government  for  his  ordinary  and  usual 
fees.  The  clerk  argues  that  he  "  received  "  this  money 
(fees),  "kept"  it,  and  "paid"  it  out,  and  is  entitled  to  1 
per  cent  commission  thereon  under  paragraph  17  of  section 
828,  Revised  Statutes,  which  reads  as  follows: 

"  For  receiving,  keeping,  and  paying  out  money  in  pur- 
suance of  any  statute  or  order  of  court,  one  per  centum  on 
the  amount  so  received,  kept,  and  paid." 

The  courts  have  on  numerous  occasions  considered  claims 
made  by  clerks  for  commissions  arising  under  the  above 
paragraph,  but  generally  such  cases  have  dealt  only  with 
moneys  paid  into  the  court  upon  some  judgment  or  decree, 
and  for  receiving,  keeping,  and  paying  out  such  moneys  the 
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clerks  were  allowed  1  per  cent  commission,  such  commissions 
being  taxed  as  costs;  however,  I  have  been  unable  to  find 
any  case  where  a  judicial  expression  of  opinion  allowed  a 
clerk  a  commission  upon  his  fees,  whether  such  fees  were 
retained  by  him  or  paid  into  the  Treasury.  I  think  the  fact 
is  significant  that  for  more  than  sixty  years — ^that  is,  since 
clerks  have  been  required  by  statute  to  make  return  of  their 
official  emoluments— there  is  no  available  record  of  a  clerk 
making  such  a  claim.  It  is  at  the  same  time  clear  that  such 
fact  alone  would  not  operate  to  deprive  the  present  clerk  of 
the  fees  so  claimed,  provided  the  fee  bill  authorized  the  pay- 
ment thereof.  But  it  is  reasonable  to  conclude  that  no  such 
claim  has  heretofore  been  presented  because  it  had  been 
universally  held  and  accepted  by  the  clerks  that  the  fee  bill 
did  not  expressly  or  by  implication  provide  for  such  fees, 
and  that  the  matter  of  paying  in  their  surplus  fees  was  re- 
garded as  simply  a  payment  into  the  Treasury  of  a  balance 
found  due  the  United  States  upon  the  rendition  and  settle- 
ment of  their  accounts,  and  not  such  a  "  receiving,  keeping, 
and  paying  out  money  "  as  to  bring  it  within  the  meaning  of 
the  fee  bill.  This  generally  accepted  view  is,  in  my  opinion, 
correct,  for  I  can  find  no  statute  or  decision  to  warrant  me 
in  concluding  that  Congress  intended  that  a  clerk  should  be 
paid  fees  or  commissions  for  depositing  in  the  Treasury 
balances  due  the  Government  by  him. 

For  services  rendered  by  the  clerk  to  corporations  or  indi- 
viduals solely  for  their  benefit  the  clerk  is  required  to  charge 
and  collect  from  such  corporations  and  individuals  the  fees 
prescribed  by  law,  and  is  allowed  to  retain,  or  pay  to  himself, 
out  of  such  fees  a  certain  amount,  and  is  required  to  deposit 
the  surplus  into  the  Treasury.  The  fees  so  collected  really 
belong  to  the  Government,  subject  to  the  payment  of  the 
clerk's  legal  maximum  and  allowances.  So  far  as  the  private 
litigants  and  those  paying  in  the  fees  are  concerned,  the  fees 
are  paid  to  the  Government  when  paid  to  the  clerk,  but  the 
policy  of  the  Government  is  to  permit  the  clerk  to  retain  the 
fees  (making  returns  thereof  semiannually)  until  such  time 
as  it  can  be  determined  what  is  the  correct  amount  of  fees  and 
allowances  to  which  the  clerk  is  entitled  (section  844,  Revised 
Statutes).  As  soon  as  this  is  determined  the  clerk  is  required 
by  law  to  deposit  the  excess  of  fees  in  his  hands  into  the 
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Treasury  "  without  any  abatement  or  deduction  on  account  of 
salary,  fees,  costs,  charges,  expenses,  or  claim  of  any  descrip- 
tion whatever"  (section  3617,  Revised  Statutes).  It  is  ob- 
vious that  allowing  a  commission  to  the  clerk  upon  the  fees 
so  deposited  would  have  the  ultimate  eflFect  of  decreasing  the 
amount  of  surplus  fees  which  the  Government  should  receive, 
and  result  in  a  practice  of  compounding  fees,  or  of  allowing 
the  clerk  a  fee  for  collecting  and  accounting  for  a  fee.  If  the 
clerk  is  entitled  to  a  commission  on  his  surplus  fees  he  would 
be  just  as  much  entitled  to  such  commission  on  all  fees  re- 
ceived by  him,  whether  from  individuals  or  from  the  Govern- 
ment, and  irrespective  of  whether  the  total  amount  exceeded 
his  maximum  or  not,  as  well  as  on  his  allowances  for  office 
expenses  and  clerk  hire.  Or  if  the  clerk  should  be  paid  the 
commission  he  now  claims  it  would  follow  in  case  he  had  an 
excess  of  emoluments  for  the  present  year  just  equal  to  the 
amount  of  said  commission  that  said  amount  would  at  the 
end  of  the  year  be  paid  back  into  the  Treasury  by  the  clerk 
and  1  per  cent  commission  would  be  charged  upon  such  de- 
posit, thus  giving  rise  to  a  practice  where  the  Grovemment 
would  be  called  upon  to  pay  commission  on  commissions. 

I  regard  it  as  unnecessary  to  further  consider  this  matter, 
having  already  sufficiently  discussed  the  question  to  show  that 
the  clerk's  contention,  although  novel,  is  utterly  unsound, 
and  in  view  of  the  above  I  am  not  warranted  in  concluding 
otherwise  than  that  Congress  never  contemplated  that  a 
clerk  should  be  paid  fees  for  the  collection  and  accounting  for 
his  fees,  or  commissions  upon  his  commissions,  as  now  claimed 
by  the  present  clerk;  therefore,  the  action  of  the  Auditor, 
which  was  concurred  in  by  the  Department  of  Justice  upon 
the  administrative  examination  of  the  account,  is  affirmed. 


SALARIES  OF  CONSULS  WHILE  IN  TRANSIT. 

A  consular  officer  appointed  to  a  consular  post  and  directed  to  proceed 
from  his  residence  in  the  United  States  to  such  post  via  Washing- 
ton is  entitled  to  salary  while  In  transit  for  the  time  usually 
occupied  by  the  shortest  and  most  direct  route  from  his  residence 
to  Washington,  and  also  for  the  time  actually  and  necessarily 
occupied  in  malcin};  direct  transit  from  Washington  to  his  post 
of  duty  not  to  exceed  the  maximum  allowed  by  Consular  Regu- 
lations. 
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The  clay  on  which  a  consular  officer  arrlTOB  at  the  post  of  duty  to 
which  he  has  been  appointed  is  part  of  his  travel  period,  during 
which  he  is  in  a  travel  status,  and  allowance  of  salary  while 
awaiting  exequatur  does  not  b^in  until  the  next  day. 

{Decision  by  Comptroller  Tracewell^  November  26^  1908.) 

George  Nicolas  Ifft,  American  consul  at  Annaberg,  Ger- 
many, appealed  July  17, 1908,  from  the  action  of  the  Auditor 
for  the  State  and  other  Departments  in  the  settlement  of 
his  account  for  the  period,  July  16,  1906,  to  December  31, 
1906,  under  the  appropriation  "  Salaries,  consular  officers, 
while  receiving  instructions  and  in  transit,"  wherein  the 
Auditor,  per  certificate  No.  63114,  dated  July  31,  1907,  dis- 
allowed certain  charges,  as  follows : 

(1)  Amount  charged  by  him  for  salary  while  making  his  tran- 

sit from  his  home  at  Pocatello,  Idaho,  to  Annaberg, 
Germany,  in  excess  of  seventeen  days,  disallowed,  ns 
ttiat  period  is  considered  ample  in  which  to  make  the 
same  (eight  days'  salary) $G6. 66 

(2)  Amount  ctiarged  for  salary  while  awaiting  exequatur  for 

one  day,  October  21,  disallowed,  as  his  letter  dated  June 
21,  1907,  and  his  certificate  on  his  transit  account  show 
that  he  was  in  transit  to  his  post  on  that  day  (1  day's 
salary)  8.  SS 

The  act  of  June  16,  1906  (34  Stat.,  288),  provides  for  the 
payment  of : 

"  The  salaries  of  *  *  *  consuls  *  *  *  for  the 
periods  actually  and  necessarily  occupied  *  *  *  in  mak- 
ing transits  to  and  from  their  posts,  and  while  aivaiting 
recognition  and  authority  to  act^  in  pursuance  of  the  pro- 
visions of  section  seventeen  hundred  and  forty  of  the  Revised 
Statutes    *    *    *." 

Section  1740,  Revised  Statutes,  provides  inter  aliu: 

"No  *  *  *  consul  *  *  ♦  shall  be  entitled  to  com- 
pensation for  his  services,  except  from  the  time  when  he 
reaches  his  post  and  enters  upon  his  official  duties  to  the  time 
when  he  ceases  to  hold  such  office,  and  for  such  time  as  is 
actually  and  necessarily  occupied  in  receiving  his  instruc- 
tions, not  to  exceed  thirty  days,  and  in  making  the  direct 
transit  between  the  place  of  his  residence,  when  appointed, 
and  his  post  of  duty    *    *    *." 

Section  4  of  the  act  of  June  11,  1874  (18  Stat.,  70),  pro- 
vides that  the  Secretary  of  State  shall  establish  and  determine 
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the  maximum  amount  of  time  actually  necessary  to  make  the 
transit  between  each  consular  post  and  the  city  of  Washing- 
ton, and  that  the  allowance  for  time  actually  and  necessarily 
occupied  by  each  consular  officer  who  may  be  entitled  to 
such  allowance  shall  7iot  exceed  the  m^aximum  so  established 
"  with  the  addition  of  the  time  usually  occupied  by  the 
shortest  and  most  direct  mode  of  conveyance"  between 
Washington  and  the  consul's  residence  in  the  United  States. 
Paragraph  478,  Consular  Regulations  of  1896,  fixes  the 
maximum  amount  of  time  actually  necessary  to  make  the 
transit  between  Washington  and  any  consular  post  in  Ger- 
many as  twenty-five  days,  while  paragraph  470  provides: 

"*  *  *  The  transit  periods  prescribed  in  paragraph 
478  are  m^aximum  allowances  to  cover  delay  through  sickness 
or  other  unavoidable  cause.  It  is  not  contemplated  that  the 
whole  time  so  allotted  shall  be  ordinarily  employed  in  the 
transit    *     *     *;" 

and  paragraph  563  expressly  states  that — 

"  the  transit  m^ust  be  made  in  the  shortest  time  in  which  it 
can  be  accomplished  by  the  ordinary  routes  of  traveV* 

The  facts  in  this  case  show  that  Mr.  Ifft  was  appointed 
consul  for  the  United  States  at  Annaberg,  Germany,  on  June 
22, 1906,  at  a  salary  of  $3,000  per  annum.  At  the  time  of  this 
appointment  he  was  consul  at  Chatham,  Ontario,  which  con- 
sulate being  abolished  on  June  30, 1906,  he  was  permitted  to 
go  to  his  home  at  Pocatello,  Idaho,  and  receive  instructions 
there  for  thirty  days  prior  to  going  to  his  new  post  of  duty. 
On  September  19, 1906,  he  entered  upon  his  journey  to  Anna- 
berg, Germany,  where  he  arrived  October  21,  1906. 

Mr.  Ifft  charged  salary  amounting  to  $208.33  for  twenty- 
five  days,  the  maximum  period,  as  being  the  time  actually 
and  necessarily  occupied  in  making  the  transit,  and  also 
salary  for  three  days,  October  21,  22,  and  23, 1906,  amounting 
to  $24.99,  while  awaiting  exequatur.  The  Auditor  disallowed 
salary  in  transit  in  excess  of  seventeen  days,  also  salary  while 
awaiting  exequatur  in  excess  of  two  days,  for  the  reasons 
stated  in  his  disallowances  as  quoted  above. 

The  law  covering  this  subject  seems  plain,  and  in  accord- 
ance therewith  the  consul  in  the  case  now  before  me  is 
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entitled  to  salary  while  in  transit  for  the  time  usually  occu- 
pied by  the  shortest  and  most  direct  route  from  Pocatello  to 
Washington,  together  with  the  time  actually  and  necessarily 
occupied  in  making  the  direct  transit  from  Washington  to 
Annaberg,  and  in  case  of  sickness  or  other  unavoidable 
cause  the  days  during  which  he  was  so  actually  and  neces- 
sarily delayed,  the  whole  period,  however,  from  Washington 
to  Annaberg  not  to  exceed  a  maximum  of  twenty-five  days. 

In  the  present  case  there  is  no  evidence  to  show  that  the 
consul  was  delayed  in  making  the  transit  by  sickness  or  other 
unavoidable  cause.  From  his  statement  I  gather  that  he 
left  his  home  at  Pocatello  on  September  19,  1906,  and  went 
to  Salt  Lake  City,  Utah,  where  he  remained  two  days,  "  ar- 
ranging "  his  route  east;  then  he  traveled  to  Chicago,  where 
he  stopped  for  two  days,  "  arranging  "  his  steamer  reserva- 
tion; then  he  went  to  Shenango,  Pa.,  to  visit  his  mother, 
where  he  stayed  one  day ;  then  to  New  York  City,  where  he 
remained  two  days,  purpose  not  stated;  then  he  proceeded 
to  Washington,  where  he  remained  one  day  and  called  at  the 
State  Department;  he  then  returned  to  New  York  City, 
where  he  stayed  three  days.  On  October  4,  1906,  he  took 
passage  for  Germany,  arriving  at  Cuxhaven  (Hamburg)  on 
October  14,  and  on  the  next  day  went  to  Leipzig,  where  he 
remained  until  October  21,  on  which  day  he  proceeded  to 
and  arrived  at  Annaberg. 

The  consul  was  directed  by  the  Secretary  of  State  on 
August  29,  1906,  to  proceed  to  his  new  post  "  via  Washing- 
ton^'* and  it  is  reasonable  to  suppose  that  between  the  date 
of  the  receipt  of  such  instruction  and  September  19,  1906, 
the  day  on  which  his  travel  commenced,  the  consul  could 
have  sufficiently  planned  his  itinerary  and  arranged  his 
route  of  travel  so  as  to  avoid  a  loss  of  two  days  at  Salt  Lake 
City  (presuming  it  was  necessary  to  travel  via  such  place) 
and  two  days  at  Chicago;  likewise  the  delay  of  five  days  at 
New  York  City,  not  to  speak  of  the  six  or  seven  days  spent 
at  Leipzig.  No  explanation  has  been  made  as  to  the  neces- 
sity for  going  to  New  York  City  and  then  coming  back  to 
Washington  instead  of  traveling  to  New  York  via  Wash- 
ington in  the  first  instance. 
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The  Auditor  states  that  the  time  "  usually  occupied  in  go- 
ing from  Pocatello,  Idaho,  to  Annaberg,  Germany,  is  about 
as  follows: 

Hours.  Minutes. 

PocateUo  to  Granger  (Oregon  Short  Line) 4  40 

Granger  to  Chicago 29  5 

Chicago  to  New  York,  about 24    

Total  — 57  45 

Days. 
As  shown  by  the  Official  Guide  of  the  Railways,  or,  say,  from 

Pocatello  to  New  York 3 

New  York  to  Plymouth    (time-table,  Hamburg- American  Line, 

p.    3) 7-8 

Plymouth  to  Cherbourg  (110  geographical  miles,  the  Mercantile 

Atlas  of  the  World)  about  six  hours,  or i 

Cherbourg  to  Cuxhaven    (time-table,  Hamburg- American  Line, 

p.  2) 1 

Cuxliaven  to  Hamburg,  two  hours  (top  p.  3  of  same  time-table)  ; 

and  from  Hamburg  to  Anuaberg  by  rail,  about  ten  hours,  as 

the  distance  is  361  miles  (see  certificate  63114),  or i 

Total  not  exceeding 13  " 

The  Auditor,  however,  allowed  the  consul's  salary  for  sev- 
enteen days,  or  four  days  more  than  the  above  table  indicates, 
and  I  think  such  action  was  proper,  inasmuch  as  the  consul 
was  required  to  report  at  the  department  in  Washington, 
which  he  did  on  October  1,  1906.  That  day  should  be  al- 
lowed, and  I  do  not  think  it  unreasonable  to  allow  (i,nother 
day  at  New  York  in  preparing  to  take  passage  on  the  steamer, 
as  well  as  one  day  after  landing  at  Cuxhaven  (Hamburg). 
This  would  make  a  total  of  sixteen  days,  to  which  the  Auditor 
has  allowed  an  additional  day,  presumably  to  cover  railroad 
connections,  or  a  grand  total  of  seventeen  days  as  the  time 
actually  and  necessarily  consumed  in  making  the  transit. 

The  consul  presents  no  evidence  to  show  that  a  greater 
length  of  time  was  necessarily  consumed,  or  that  he  was  de- 
layed beyond  seventeen  days  by  reason  of  sickness  or  other 
unavoidable  cause — in  fact,  the  circumstances  tend  to  show 
that  ordinarily  the  travel  could  have  been  performed  in  less 
than  the  time  allowed,  but  in  cases  where  consuls  are  travel- 
ing to  their  posts  I  do  not  think  the  true  intent  of  the  law  is 
to  prohibit  them  from  making  the  usual  stops,  such  as  ordi- 
nary travelers  on  government  business  are  permitted  to  make. 
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The  facts  as  indicated  do  not  show  that  the  Auditor  allowed 
an  excessive  transit  period  nor  do  they  show  conclusively 
that  he  was  unwarranted  or  in  error  in  limiting  the  transit 
to  seventeen  days.  After  considering  all  the  facts  in  this 
case  I  think  the  allowance  made  by  the  Auditor  was  ample 
and  liberal,  as  it  should  have  been,  and  his  action  in  disal- 
lowing the  excess  over  seventeen  days'  transit  period  is  there- 
fore affirmed. 

In  regard  to  the  second  item,  the  facts  show  that  on  Octo- 
ber 21,  1906,  the  consul  was  at  Leipzig,  on  which  day  he  re- 
sumed his  travel  and  arrived  at  Annaberg.  He  actually  per- 
formed travel  on  that  day,  and  said  day  must  properly  be  re- 
garded as  a  part  of  his  transit  period.  As  indicated  above,  he 
has  already  been  allowed  seventeen  days  as  the  time  neces- 
sarily occupied  in  making  the  transit  to  his  post,  and  as  the 
day  of  his  arrival  is  included  in  such  transit  allowance  it  is 
obvious  that  he  is  not  entitled  to  salary  for  October  21  as  a 
day  on  which  he  was  awaiting  authority  to  act. 

It  has  been  decided  (14  Comp.  Dec,  729)  that  the  day 
upon  which  a  government  official,  traveling  under  proper 
orders,  arrives  at  the  end  of  his  journey  is  a  part  of  his  travel 
period.  On  such  day  the  official  is  regarded  as  being  in  a 
travel  status,  and  other  allowances  to  which  he  may  be 
entitled  after  completing  the  travel  do  not  begin  until  the 
next  day. 

In  view  of  the  above  the  action  of  the  Auditor  in  disallow- 
ing salary  for  October  21,  1906,  claimed  by  the  consul  as  a 
day  on  which  he  was  awaiting  exequatur,  is  affirmed. 


COMPENSATION  OF  COLLECTOR  OF  CUSTOMS. 

A  coUector  of  customs  is  not  entitled  to  compensation  for  services  ren- 
dered by  him  in  measuring  a  vessel  wlien  sucli  services  are  dis- 
approved by  the  Secretary  of  Commerce  and  Labor  as  having 
been  unnecessarily  rendered. 

The  Comptroller  of  the  Treasury  is  without  jurisdiction  to  review  the 
action  of  the  Secretary  of  Commerce  and  Lat>or  in  determining, 
under  authority  of  the  act  of  June  19,  1886,  as  modified  by  the 
act  of  February  14,  1903,  the  necessity  of  services  rendered  by  a 
collector  of  customs  in  measuring  a  vessel. 
86464— vol  15—09 22 
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{Decision  hy  Comptroller  Tracewell^  Novemher  27^  1908,) 

Fred  W.  Wight,  collector  of  customs  at  the  port  of  Waldo- 
boro,  Me.,  appealed  October  8,  1908,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  as  collector  of  customs  under  the  Depart- 
ment of  Commerce  and  Labor  for  the  quarter  ending  Decem- 
ber 31,  1907. 

The  Auditor's  certificate  of  settlement  is  numbered  349 
and  is  dated  April  13,  1908. 

The  appeal  is  as  follows  : 

"  On  October  9,  1907,  the  deputy  collector  of  customs  at 
Rockland,  Me.,  measured  a  new  schooner,  the  Dean  E,  Brovm^ 
charging  under  Cat.  400  fees  for  admeasurement  $23,  which 
item  was  disapproved  by  the  Acting  Secretary  of  the  Depart- 
ment of  Commerce  and  Labor  December  30,  1907,  and  dis- 
allowed in  my  settlement  with  the  Treasury  Department. 

"  I  now  appeal  for  a  revision  of  the  settlement  in  which 
the  above  disallowance  was  made,  from  the  fact  that  all 
vessels  in  this  district  have  been  measured  the  same,  and  the 
charges  have  been  the  same,  in  each  case  all  fees  being 
charged  as  per  Cat.  400,  and  think  there  should  be  no  differ- 
ence in  the  admeasurement  of  this  vessel  from  those  pre- 
viously built,  and  I  believe  that  I  am  entitled  to  this  amount, 
rather  than  have  it  deducted  from  the  few  fees  obtained  by 
me  in  this  district." 

The  Auditor  gave  as  his  reason  for  the  disallowance,  "  The 
item  was  disapproved  by  the  Acting  Secretary  of  Commerce 
and  Labor  under  date  of  December  30, 1907." 

Section  1  of  the  act  approved  June  19,  1886  (24  Stat.,  79), 
provides : 

"  That  on  and  after  July  first,  eighteen  hundred  and 
eighty-six,  no  feas  shall  be  charged  or  collected  by  collectors 
or  other  officers  of  customs,  or  by  inspectors  of  steam  vessels 
or  shipping  commissioners,  for  the  following  services  to  ves- 
sels of  the  United  States,  to  wit:  Measurement  of  tonnage 
and  certifying  the  same;  issuing  of  license  or  granting  of 
certificate  of  registry,  record,  or  enrollment,  including  all 
indorsements  on  the  same  and  bond  and  oath;  *  *  * 
collectors  or  other  officers  of  customs  *  *  *  who  are  paid 
wholly  or  partly  bv  fees  shall  make  a  detailed  report  of  such 
services,  and  the  tees  provided  by  laiv,  to  the  Secretary  of 
.the  Treasury,  under  such  regulations  as  that  officer  may 
prescribe ;  and  the  Secretary  of  the  Treasury  shall  allow  and 
pay,  from  any  money  in  the  Treasury  not  otherwise  appro- 
priated, said  officers  such  compensation  for  said  services  as 
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each  would  have  received  prior  to  the  passage  of  this  act 
*  *  *  Provided^  That  such  services  have,  m  the  opinion 
of  the  Secretary  of  the  Treasury,  been  necessarily  rendered." 

The  duties  devolving  upon  the  Secretary  of  the  Treasury 
were  transferred  by  section  10  of  the  act  approved  February 
14,  1903  (32  Stat,  829),  to  the  Secretary  of  Commerce  and 
Labor.     (See  14  Comp.  Dec,  746.) 

Article  1955,  Customs  Regulations,  1899,  contains  a 
schedule  of  fees  for  services  to  American  vessels.  In  said 
article  it  is  provided  that: 

"  If  more  than  one  of  the  spaces  enumerated  are  included 
in  one  poop  or  closed-in  space  above  the  upper  or  spar  deck, 
but  one  fee  can  be  charged  for  all  the  spaces  so  included." 

The  Secretary  of  Commerce  and  Labor  has  decided  under 
said  regulation  that  your  charge  for  measurement  of  more 
than  one  inclosed  space  in  the  measurement  of  the  schooner 
Dean  E.  Brown  is  not  authorized,  and  that  the  said  services 
were  not  necessarily  rendered.  He  has  accordingly  approved 
your  account  of  official  services  performed  for  American 
vessels  during  the  period  covered  by  the  said  account  under 
the  act,  8vpra^  in  the  amount  of  $67.95  instead  of  $70.70  as 
charged  by  you. 

Inasmuch  as  the  above  act  places  upon  the  Secretary  of 
Commerce  and  Labor  the  duty  of  determining  the  necessity 
for  the  services  rendered,  I  am  without  jurisdiction  to  review 
that  officer's  action  in  the  premises.  His  approval  of  the 
services  rendered  in  a  given  case  is  indicative  of  his  opinion 
that  the  said  services  were,  under  the  law,  necessarily  ren- 
dered ;  likewise  his  disapproval  of  an  account  indicates  that 
in  his  opinion  the  services  were  not  necessarily  rendered.  In 
either  case,  his  action  is  controlling  upon  the  accounting 
officers. 

The  action  of  the  Auditor  for  the  State  and  other  Depart- 
ments in  disallowing  $2.75  in  the  settlement  of  the  account 
under  consideration  is  affirmed. 


CONTINUOUS-SERVICE  PAY  OF  ENLISTED  MEN 
OF  THE  ARMY. 

An  enlisted  man  of  the  Army  honorably  discharged  at  the  termina- 
tion of  an  enlistment  period  prior  to  the  passage  of  the  act  of 
May  11,  1908,  and  reen listing  after  the  passage  of  said  act  within 
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three  months  from  the  date  of  his  discharge,  is  entitled  to  credit, 
in  computing  his  continuous-service  pay,  for  as  many  enlistment 
periods  served  as  is  found  by  dividing  the  time  actually  served 
by  three. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
Nooemher  28^  1908.) 

By  your  authority  I  have  received  a  communication  dated 
the  13th  instant  from  the  Paymaster-General  of  the  Army  re- 
questing my  decision  of  a  question  presented  by  him  as  fol- 
lows : 

"  I  have  the  honor  to  request  decision  as  to  the  proper 
method  of  computing  the  enlistment  period  of  men  dis- 
charged prior  to  the  act  of  May  11,  1908  (35  Stat,  108),  who 
reenhsted  within  three  months,  but  subsequent  to  May  11. 

"  Example :  Corporal  Lewis,  Troop  A,  Thirteenth  Cavalry, 
enlisted  P^ebruary  7,  1900,  discharged  February  6,  1903;  re- 
enlisted  February  12, 1903,  discharged  for  the  convenience  of 
the  Government  February  28, 1905 ;  reenlisted  March  1,  1905, 
discharged  February  29,  1908,  with  eight  years  and  eighteen 
days'  continuous  service ;  reenlisted  May  29, 1908. 

"  Corporal- Smith,  Forty-seventh  Company  Coast  Artillery 
Corps,  enlisted   for  the  Spanish-American   war  June   21, 

1898,  discharged  January  20,  1899;  reenlisted  February  17, 

1899,  discharged  February  16,  1902 ;  reenlisted  May  10,  1902, 
discharged  IVIay  9,  1905 ;  reenlisted  May  10,  1905,  discharged 
May  9,  1908,  with  nine  years  seven  months'  continuous  serv- 
ice; reenlisted  May  30,  1908. 

"  The  above  cases  have  been  presented  to  this  office  and 
decision  is  requested  regarding  the  correct  enlistment  period 
in  each  case,  as  it  involves  payments  to  be  made. 

"  By  direction  of  the  Secretary  of  War." 

The  act  of  May  11,  1908  (35  Stat,  109-110),  provides: 

"  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  an  enlistment  period  who  reenlists  within 
three  months  thereafter  shall  be  entitled  to  continuous-service 
pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pav  provided  for  in  this  act,  and  shall  be  as  follows, 
namely:  *  *  *  Pr^pyirf^rf,  That  hereafter  any  soldier  honor- 
ably discharged  at  the  termination  of  his  first  or  any  suc- 
ceeding enlistment  period  who  reenlists  after  the  expiration 
of  three  months  shall  be  regarded  as  in  his  second  enlistment ; 
*  *  *  that  the  present  enlistment  period  of  men  now  in 
service  shall  be  determined  by  the  number  of  years'  continu- 
ous service  they  have  had  at  the  date  of  approval  of  this  act, 
under  existing  laws,  counting  three  vears  to  an  enlistment, 
and  the  former  service  entitling  an  enlisted  man  to  reenlisted 
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pay  under  existing  laws  shall  be  counted  as  one  enlistment 
period     *     *     *." 

In  the  decision  of  June  11,  1908  (14  Comp.  Dec,  866),  it 
was  held  that  under  the  provisions  of  the  act  of  May  11, 
1908,  an  enlisted  man  of  the  Army  reenlisting  after  the  pas- 
sage of  said  act  within  three  months  after  an  honorable 
discharge  at  the  termination  of  an  enlistment  period  prior 
to  the  passage  of  said  act  is  entitled  to  have  his  service 
connted  as  continuous  within  the  meaning  of  the  provisions 
in  said  act  of  May  11,  1908,  granting  continuous-service  pay. 

The  act  of  May  11,  1908,  makes  the  enlistment  period  in 
the  Army  the  unit  for  the  purposes  of  pay.  It  makes  the 
payment  of  continuous-service  pay  dependent  upon  an  hon- 
orable discharge  at  the  termination  of  an  enlistment  period 
and  a  reenlistment  within  three  months  thereafter.  The  said 
act  does  not  provide  for  counting  service  in  the  Army  with- 
out regard  to  discharge  and  reenlistment  except  service 
rendered  prior  to  the  date  of  the  approval  of  the  act,  and 
there  the  act  contemplates,  I  think,  that  the  time  constituting 
an  enlistment  period  shall  be  three  full  years'  service;  and 
in  case  of  a  soldier  honorably  discharged  prior  to  May  11, 
1908,  and  reenlisting  after  said  date  within  three  months 
from  the  date  of  such  discharge,  the  number  of  enlistment 
periods  which  he  has  served  is  determined  by  dividing  the 
time  he  has  actually  served  by  three,  and  the  integer  in  the 
quotient  will  represent  the  number  of  enlistment  periods  to 
his  credit.  To  illustrate:  A  soldier  who  had  served  seven 
years  continuously  and  been  honorably  discharged  and  re- 
enlisted  as  indicated  above  is  entitled  to  credit  for  two 
enlistment  periods  served,  and  upon  his  reenlistment  enters 
upon  his  third  enlistment  period ;  a  soldier  who  has  served 
eleven  years  continuously  and  been  so  discharged  and  re- 
enlisted  is  entitled  to  credit  for  three  enlistment  periods 
served,  and  upon  his  reenlistment  enters  upon  his  fourth 
enlistment  period. 

Referring  to  the  two  specific  cases  submitted,  I  am  of 
opinion  that  Corporal  Lewis  is  entitled  to  be  paid  as  of  his 
third  enlistment  period  for  his  reenlistment  beginning  May 
29,  1908,  and  that  Corporal  Smith  is  entitled  to  be  paid  as 
of  his  fourth  enlistment  period  for  his  reenlistment  begin- 
ning May  80,  1908. 
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COST  OF  TELEGRAMS. 

A  State  law  requiring  telegraph  companies  doing  business  in  that 
State  to  show  conspicuously  on  each  and  every  telegram  delivered 
the  time  it  was  filed  for  transmission  and  the  time  it  was  received 
at  its  destfnntion  is  an  exercise  of  the  police  powers  of  such 
State,  and  does  not  authorize  a  telegraph  comi>any,  coming  under 
the  provisions  of  section  5263  and  5266  of  the  Revised  Statutes, 
to  charge  the  Government  for  the  extra  words  necessary  to  con- 
vey the  information  required  by  such  law. 

A  State  can  not  increase  by  taxation  the  price  of  a  message  of  the 
Government  on  a  telegraph  line,  coming  under  the  provisions  of 
sections  5263  and  5266  of  the  Revised  Statutes,  where  the  rate 
per  word  has  been  fixed  by  the  Postmaster-General,  and  a  State 
can  not  by  indirection  increase  the  cost  of  a  government  telegram 
by  requesting  the  telegraph  company  to  add  words  to  a  message 
not  required  by  the  Government  in  the  transaction  of  Its  business 
and  charge  the  Government  therefor. 

(Comptroller  Tracewell  to  the  Poatrndster-General^  Novem- 
ler  28,  1908.) 

I  am  in  receipt  of  your  commimicatioH,  dated  October  21, 
1908,  in  which  you  request  my  decision  upon  the  following 
question : 

"  On  April  8,  1908,  the  general  assembly  of  the  State  of 
Maryland  passed  an  act  requiring  telegraph  companies  en- 
gaged in  the  business  of  transmitting  communications  by  tele- 
graph in  the  State  of  Maryland  to  show  conspicuously  on 
each  and  every  telegram  delivered  the  time  it  was  filed  for 
transmission  and  the  time  it  was  received  at  its  destination. 

"Acting  under  the  terms  of  that  act  the  Western  Union 
Telegraph  Company  of  Baltimore  city  in  a  bill  of  account 
amounting  to  $1.96,  rendered  to  the  superintendent  of  the 
Railway  Mail  Service,  included  charges  on  several  telegrams 
from  and  to  points  in  Maryland  covering  the  extra  words 
necessary  to  convey  the  information  required  by  the  law  in 
question. 

"  Will  you  please  give  this  matter  consideration  and  advise 
me  at  an  early  date  of  your  decision  as  to  whether  the  extra 
charges  amounting  to  $1.96  should  be  paid  by  this  depart- 
ment?" 

Section  5263,  Revised  Statutes,  provides: 

"Any  telegraph  company  now  organized,  or  which  mav 
hereafter  be  organized,  under  the  laws  of  any  State  shall 
have  the  right  to  construct,  maintain,  and  operate  lines  of 
telegraph  through  and  over  any  portion  of  the  public  domain 
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of  the  United  States,  over  and  along  any  of  the  military  or 
post  roads  of  the  United  States  ^^ich  have  been  or  maj^ 
hereafter  be  declared  such  by  law,  and  over,  under,  or  across 
the  navigable  streams  or  waters  of  the  United  States;  but 
such  lines  of  telegraph  shall  be  so  constructed  and  maintained 
as  not  to  obstruct  the  navigation  of  such  streams  and  waters, 
or  interfere  with  the  ordmary  travel  on  such  military  or 
post  roads," 

Section  5266,  Revised  Statutes,  provides : 

"  Telegrams  between  the  several  departments  of  the  Gov- 
ernment and  their  officers  and  agents,  in  their  transmission 
over  the  lines  of  any  telegraph  company  to  which  has  been 
given  the  right  of  way,  timber,  or  station  lands  from  the  pub- 
lic domain  Siall  have  priority  over  all  other  business,  at  such 
rates  as  the  Postmaster-General  shall  annually  fix.  And  no 
part  of  any  appropriation  for  the  several  departments  of  the 
Government  shall  oe  paid  to  any  company  which  neglects  or 
refuses  to  transmit  such  telegrams  in  accordance  with  the 
provisions  of  this  section." 

The  act  approved  June  23,  1879  (21  Stat,  31),  provides 
that: 

"  *  *  *  Telegrams  are  authorized  to  be  transmitted  by 
railroad  companies  which  may  have  telegraph  lines,  and 
which  shall  file  their  written  acceptance  of  the  restrictions' 
and  obligations  imposed  on  telegraph  companies  by  title 
sixty-five  of  the  Revised  Statutes,  for  the  Government  and 
for  the  general  public,  at  rates  to  be  fixed  by  the  Govern- 
ment, according  to  the  provisions  of  title  sixty-five  of  the 
Kevised  Statutes." 

In  the  absence  of  an  affirmative,  statement  to  that  effect 
it  is  taken  for  granted  that  the  Western  Union  Telegraph 
Company  has  filed  a  written  acceptance  with  the  Postmaster- 
General  of  the  restrictions  and  obligations  of  an  act  of  Con- 
gress entitled: 

"An  act  to  aid  in  the  construction  of  telegraph  lines  and  to 
secure  to  the  Government  the  use  of  the  same  for  postal,  mili- 
tary and  other  purposes"  (July  24,  1866,  14  Stat.,  221). 

The  court  has  held  (see  Telegraph  Company  v.  Texas ^  105 
U.  S.,  460)  that  a  State  can  not  increase  by  taxation  the  price 
of  a  message  of  the  Government  on  a  telegraph  line,  coming 
under  the  provisions  of  sections  5263  and  5266,  Revised  Stat- 
utes, where  the  rate  per  word  has  been  fixed  by  the  Postmas- 
ter-General, and  it  follows,  necessarily,  that  a  State  can  not 
by  indirection  increase  the  cost  of  a  government  telegram  by 
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requesting  the  telegraph  company  to  add  words  to  a  message* 
*not  required  by  the  Government  in  the  transaction  of  its  busi- 
ness and  charge  the  Grovernment  therefor.  It  does  not,  how- 
ever, appear  that  the  State  of  Maryland  has  attempted  to  au- 
thorize the  telegraph  company  to  charge  the  Government  or 
other  persons  for  the  words  required  by  the  law  to  be  placed 
on  each  telegram.  The  state  law  appears  to  be  an  exercise  of 
its  police  powers,  and  there  is  nothing  contained  in  it  that 
the  telegraph  company  is  authorized  to  charge  its  customers 
for  obeying  the  law. 

It  is  sufficient  in  this  case  to  hold  that  the  telegraph  com- 
pany is  not  authorized  to  charge  the  Government  for  obeying 
the  police  regulation  of  the  State  of  Maryland  relative  to 
sending  telegrams. 


FURNISHING  ARTICLES  OF  EQUIPMENT  TO 
GOVERNMENT  EMPLOYEES. 

The  appropriation  "  Contingent  expenses,  Department  of  Ck)mmerce 
and  Labor,"  which  specifically  includes  the  Alaskan  fur-seal  and 
salmon  fisheries  services,  is  applicable  to  the  reimbursement  of 
an  employee  of  the  Bureau  of  Fisheries,  ordered  to  make  field 
investigations  in  Alaska  and  authorized  "to  purchase  such 
articles  as  may  be  necessary,"  for  the  purchase  of  equipment 
required  by  him  in  the  prosecution  of  his  ofllcial  work ;  the  equip- 
ment so  purchased  being  held  and  treated  as  government  property 
for  use  of  the  Alaskan  salmon  fisheries  service  generally,  and  not 
for  his  personal  exclusive  use. 

The  Government  may  maintain  a  supply  of  equipment  from  an  avail- 
able appropriation  for  issue  to  its  employees  generally  when 
engaged  upon  the  work  to  which  such  appropriation  is  applicable, 
without  regard  to  the  employment  and  compensation  of  such 
employees;  but  as  conditions  precedent  to  the  supplying  of  per- 
sonal furnishings  for  the  exclusive  use  of  a  particular  employee 
of  the  Government  as  an  incident  of  his  employment,  the  contract 
of  employment  must  provide  therefor  and  the  compensation  must 
be  fixed  by  r^ulation  and  not  by  law. 

{Decision  by  Comptroller  Tracewell^  November  30^  1908.) 

W.  L.  Soleau,  disbursing  clerk,  Department  of  Commerce 
and  Labor,  appealed  October  23,  1908,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  making  cer- 
tain disallowances  in  the  settlement  of  his  account  for  the 


Digitized  by  VjOOQIC 


EQUIPMENT  FOB  EMPLOYEES.  345 

quarter  ended  March  31,  1908,  per  miscellaneous  certificate 
of  settlement  No.  769,  dated  October  7, 1908. 
The  appeal  is  as  follows : 

"  In  the  statement  of  diflFerences  which  accompanied  settle- 
ment No.  769  (miscellaneous  fiscal  officers)  of  my  accounts 
for  the  quarter  ended  March  31, 1908,  under  bond  dated  July 
1,  1907,  the  Auditor  for  the  State  and  other  Departments 
made  the  following  disallowances  from  vouchers  paid  by  me : 

"Appropriation  '  Contingent  expenses,  Department  of 
Commerce  and  Labor,  1908,'  voucher  No.  67577,  M.  C.  Marsh. 
It  appears  that  the  oilskin  apron  and  gloves  were  purchased 
for  Mr.  Marsh's  personal  use  while  performing  work  for  the 
department.  This  the  CoinptroUer  rules  (10  Comp.  Dec., 
134)  would  be  a  gratuity.  Had  these  furnishings  been  pur- 
chased for  the  stock  of  the  department^  to  be  used  by  any 
employee  when  detailed  to  work  requiring  their  use,  the 
purchase  would  have  been  allowed  (Appeal  9681,  Dec.  3, 
1903).  The  amount  is  disallowed  as  personal  furnish- 
ings—$2.50. 

"Appropriation  *  Contingent  expenses.  Department  of 
Commerce  and  Labor,  1907,'  voucher  No.  67577,  M.  C. 
Marsh.  Rubber  boots.  The  amount  is  disallowed  as  in 
item  above — ^$5.50. 

"  The  disallowance  covered  claim  under  date  of  June  17, 
1907,  for  rubber  boots,  $5.50,  and  under  date  of  August  8, 
1907,  oilskin  apron  and  one  pair  gloves,  $2.50,  included  in 
voucher  submitted  by  M.  C.  Marsh,  an  employee  of  the 
Bureau  of  Fisheries,  who,  during  the  time  covered  by  the 
voucher,  was  engaged  in  investigations  in  the  field. 

*'  I  desire  to  appeal  from  the  disallowance  of  the  Auditor 
for  the  State  and  other  Departments,  for  the  reason  that  the 
decision  cited  by  him  in  support  of  his  disallowance  does  not 
seem  to  me  to  apply  to  the  case  in  which  the  disallowance  is 
made.  At  the  time  the  charges  for  oilskin  aprons  and  gloves 
and  rubber  boots  in  Mr.  Marsh's  voucher  were  made,  he  was 
engaged  in  an  investigation  in  connection  with  the  salmon 
fisheries  of  Alaska,  and  the  use  of  rubber  boots  and  oilskin 
aprons  and  gloves  was  indispensable  in  his  work,  and  these 
articles  were  required  by  him  only  by  reason  of  his  official 
work-  Rubber  boots  and  other  articles  of  the  nature  above 
referred  to,  when  purchased  hj  regular  or  temporary  em- 
ployees of  the  Bureau  of  Fisheries  and  not  worn  out  during 
the  special  investigations  for  which  they  are  purchased,  are 
returned  to  the  stock  of  the  bureau  and  reassigned  when 
needed  to  other  members  of  the  bureau's  force  engaged  in 
similar  work.  There  is  no  apparent  reason  for  the  distinc- 
tion made  by  the  Auditor  for  tne  State  and  other  Departments 
between  the  purchase  of  furnishings  by  an  employee  direct 
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and  the  purchase  of  furnishings  for  the  stock  of  the  depart- 
ment, to  be  used  by  any  employee  when  detailed  to  work  re- 
quiring their  use.  When  employees  of  the  Bureau  of  Fish- 
eries are  engaged  in  scientific  work  in  the  field,  and  the  use 
of  rubber  boots  or  other  similar  furnishings  becomes  neces- 
sary, they  are  often  not  in  a  position  to  have  a  purchase  of 
stock  articles  made  by  the  Bureau  of  Fisheries  or  any  of  the 
stations  of  the  bureau,  and  are  not  conveniently  near  stations 
where  they  could  be  supplied  with  stock  articles,  and  to 
compel  them  to  await  stocK  purchases  would  involve  a  long 
delay  and  would  very  often  absolutely  prevent  the  investiga- 
tion upon  which  thejr  are  engaged. 

"  Your  special  action  on  this  decision  is  respectfully  re- 
quested, as  claims  on  account  of  articles  of  the  nature  above 
referred  to  are  made  in  many  of  the  vouchers  submitted  to 
me  for  payment  by  employees  of  the  Bureau  of  Fisheries, 
and  the  fact  that  credit  on  account  of  such  payments  has 
been  refused  by  the  Auditor  for  the  State  and  other  Depart- 
ments prevents  my  making  payment  and  compels  the  em- 
ployee to  pay  for  materials  used'  in  his  official  work  from  his 
private  funds." 

The  Auditor  submits  the  following  statements: 

"  In  response  to  your  reference  of  the  27th  instant,  of  the 
appeal  of  William  L.  Soleau,  disbursing  clerk  of  the  Depart- 
ment of  Commerce  and  Labor,  I  inclose  herewith  the  voucher 
in  which  the  disallowance  occurred  and  the  statement  of 
differences. 

"  The  decision  quoted  in  the  disallowance  (10  Comp.  Dec, 
134)  is  that  the  Government  can  not  furnish  coachman's 
gloves  and  carriage-washer's  boots  to  employees  of  the  De- 
partment of  Commerce  and  Labor. 

"  Your  decision  of  December  3, 1903,  appeal  No.  9681,  per- 
mits the  immigration  service  to  use  its  appropriation  in  ac- 
quiring a  stock  of  rubber  boots  for  flushing  down  floors  at  the 
Ellis  Island  station. 

"  Your  decision  of  April  16,  1906,  to  the  Secretary  of  the 
Smithsonian  Institution,  holds  that  in  the  absence  or  specific 
agreement  in  the  emplo3anent  contract  the  Institution  can 
not  provide  uniform  caps  for  laborers  in  the  National 
Museum. 

"  Your  decision  of  January  11,  1908,  to  the  disbursing 
clerk  of  the  Department  of  Commerce  and  Labor  answers  in 
the  negative  his  inquiry  as  to  his  right  to  reimburse  an  em- 
ployee for  rental  of  a  fur  overcoat,  the  occasion  for  the  rental 
being  an  official  trip  under  weather  conditions  of  exceptional 
severity. 

"  The  office  has  been  unable  to  find  in  this  group  of  cases 
a  working  rule  for  determining  what  the  Government  may 
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provide  for  the  personal  use  of  its  employees,  and  what  it 
may  not.  The  Auditor  in  his  disallowance  cited  the  decision 
in  10th  Comptroller  specifically  because  it  seems  to  have  been 
lately  supported  by  the  fur  overcoat  case.  It  is  suggested  as 
desirable  that  in  your  action  on  the  present  appeal  occasion 
be  taken  to  mark  out  more  clearly  the  line  between  personal 
furnishings  and  official  equipment." 

The  voucher  in  question  involves  payments  from  the  appro- 
priation "Contingent  expenses,  Department  of  Commerce 
and  Labor,"  for  the  fiscal  years  1907  and  1908.  The  appro- 
priation is  in  the  same  language  in  the  appropriation  acts 
for  both  years  so  far  as  the  Alaskan  fur  and  salmon  fisheries 
are  concerned,  and  is  as  follows : 

"  For  contingent  and  miscellaneous  expenses  of  the  offices 
and  bureaus  of  the  department,  including  the  Alaskan  fur- 
seal  fisheries  and  the  Alaskan  salmon  fineries  services,  for 
which  appropriations  for  contingent  and  miscellaneous  ex- 
penses are  not  specifically  made  *  *  *  and  all  other  mis- 
cellaneous items  and  necessary  expenses  not  included  in  the 
foregoing,  sixty  thousand  dollars.^'  (Act  of  June  22,  1906, 
34  Stat.,  446;  act  of  Feb.  26, 1907,  34  Stat,  991.) 

The  Secretary  of  Commerce  and  Labor  under  date  of  June 
4,  1907,  ordered  the  travel  in  question  and  authorized  certain 
expenditures  as  follows: 

^'  You  are  also  authorized  to  purchase  such  articles  of 
equipment,  hire  such  boats,  and  employ  such  temporary 
assistants  as  may  be  necessary    *    *    *. 

"  Your  necessary  and  actual  expenses  will  be  refunded  to 
vou  on  presentation  of  proper  vouchers."  (See  sec.  3683, 
Kev.  Stat.;  4  Comp.  Dec.,  291;  5  id.,  152;  18  Op.  Att.  Gen., 
424.) 

At  the  time  the  expenditures  were  made  Mr.  Marsh  was 
employed  as  salmon  agent  in  Alaska  with  compensation  fixed 
by  law. 

There  is  a  dear  distinction  between  personal  furnishings 
purchased,  or  permitted  to  be  purchased,  for  the  exclusive 
use  of  a  particular  employee  of  the  Government  as  a  mere 
incident  to  his  employment  and  the  purchase  of  articles  of 
equipment  from  an  appropriation  available  therefor,  which 
equipment  is  held  and  accounted  for  as  public  property,  and 
which  is  issued  to  employees  of  the  Government  generally 
when  engaged  upon  the  work  the  appropriation  is  intended 
to  accomplish.     As  conditions  precedent  to  the  supplying 
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of  personal  furnishings  to  an  employee  of  the  Government, 
the  contract  of  employment  must  provide  therefor  and  the 
compensation  must  be  fixed  by  regulation  and  not  by  law  (10 
Gomp.  Dec,  134).  The  case  is  entirely  different  where  the 
Government  maintains  a  supply  of  equipment  from  an  avail- 
able appropriation  which  is  furnished  employees  generally 
and  for  which  an  accounting  is  required.  In  the  latter  the 
status  of  the  employee  with  reference  to  employment  and 
compensation  is  not  material.    (See  27  MS.  Comp.  Dec.,  775.) 

The  fact  that  the  purchase  was  made  by  the  employee 
himself,  and  in  the  absence  of  specific  directions  as  to  the 
final  disposition  of  the  articles,  afforded  an  indication  to 
the  Auditor  that  they  were  intended  solely  for  personal  use. 
In  the  absence  of  a  qualifying  statement,  the  Auditor  was 
justified  in  his  conclusions.  I  think,  however,  that  if  the 
Secretary  of  Commerce  and  Labor  desires  to  make  purchases 
of  official  equipment  in  the  manner  thus  employed  he  may 
do  so  under  such  circumstances  of  remoteness  of  situation 
and  the  impracticability  of  securing  them  otherwise,  as  set 
forth  above. 

In  view  of  your  statements  and  with  the  understanding 
that  the  equipment  in  question  was  purchased  for  the  use 
of  the  Alaskan  salmon  fisheries  service  generally,  that  it  was 
not  for  the  personal  exclusive  use  of  this  particular  em- 
ployee, and  that  it  is  to  be  held  and  treated  as  government 
property  after  having  served  the  purposes  of  its  present 
assignment,  I  am  of  the  opinion  that  the  amount  of  the 
purchases  may  now  be  allowed. 

The  action  of  the  Auditor  is  disapproved. 


PAYMENT  FOR  MEDICAL  TREATMENT  OF  DIS- 
CHARGED AMERICAN  SEAMEN. 

The  act  of  December  21,  1898,  does  not  relieve  a  vessel  and  her  own- 
ers of  their  liability  under  the  maritime  law  for  the  expenses  of 
the  maintenance  and  cure  of  an  American  seaman  who  falls  sick 
in  the  service  of  a  vessel. 

Where  an  American  seaman  falling  sick  in  the  service  of  a  vessel  Is 
placed  in  a  hospital  by  directions  of  the  master  of  the  vessel,  who 
pays  all  the  expenses  of  the  seaman  therein  until  the  date  on 
which  such  seaman  was  regularly  discharged  before  the  United 
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States  consulur  officer  on  account  of  illness  incapacitating  hlni 
for  service,  and  expenses  for  board  and  lodging  and  for  medical 
aid  in  said  hospital  are  incurred  by  such  seaman  auhaequent  to 
the  date  of  his  discharge,  the  vessel  is  liable  for  the  expenses  so 
incurred  by  the  seaman  while  remaining  in  the  hospital  for  cure, 
notwithstanding  his  discharge,  and  the  consul  is  not  author Issed 
to  assume  and  pay  a  claim  therefor. 

{Decision  by  Comptroller  Tracewell^  Novemher  30^  1908.) 

The  Auditor  for  the  State  and  other  Departments  reported 
November  16,  1908,  for  approval,  disapproval,  or  modifica- 
tion, his  decision  as  follows : 

"  Ezra  E.  Keed,  a  seaman  of  the  American  schooner  John 
W.  Dana^  Tva^  on  January  25,  1908,  placed  in  a  hospital  in 
Habana,  Cuba,  by  directions  of  the  master  of  the  said 
schooner,  who  paid  all  his  expenses  therein  until  February 
10,  1908,  on  which  latter  date  the  said  seaman  was  regularly 
discharged  before  the  United  States  consular  officer  at  Ha- 
bana, on  account  of  illness  incapacitating  him  for  service, 
the  consular  officer  reporting  him  as  '  sick ;  sent  to  hospital.' 
The  question  is  now  pending  before  this  office  whether  or  not 
the  United  States  is  liable  for  his  expenses  for  board  and 
lodging  and  for  medical  aid  in  the  said  hospital  incurred 
subsequent  to  his  said  discharge  on  February  10,  1908,  ex- 
tending to  March  24,  1908,  and  amounting  to  $43.  I  hold 
that  the  United  States  is  liable  therefor,  and  further  action 
thereon  is  suspended  for  vour  approval,  disapproval,  or  modi- 
fication under  section  8,  act  of  eJuly  31, 1894  (28  Stat.,  208). 

"  Section  4577,  Revised  Statutes,  provides : 

" '  It  shall  be  the  duty  of  the  consuls,  vice-consuls,  com- 
mercial agents,  and  vice-commercial  agents,  from  time  to 
time,  to  provide  for  the  seamen  of  the  United  States  who 
may  be  lound  destitute  within  their  districts,  respectively, 
sufficient  subsistence  and  passages  to  some  port  in  the  United 
States  in  the  most  reasonable  manner,  at  the  expense  of  the 
United  States,  subject  to  such  instructions  as  the  Secretary 
of  State  shall  give.'' 

"  Section  4581,  Revised  Statutes,  as  amended  by  section  16, 
act  of  December  21,  1898,  provides :  '  If  the  seaman  is  dis- 
charged on  account  of  injurv  or  illness,  incapacitating  him 
for  service,  the  expenses  of  his  maintenance  and  return  to  the 
United  States  shall  be  paid  from  the  fund  for  maintenance 
and  transportation  of  destitute  American  seamen.'  The  fund 
here  described  as  '  for  the  maintenance  and  transportation  of 
destitute  American  seamen '  is  evidently  that  known  by  and 
appropriated  for  '  relief  and  protection  of  American  seamen,' 
and  the  words  '  maintenance  and  transportation '  in  the  act 
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of  December  21,  1898,  are  meant  to  cover  the  same  meaning 
and  items  which  prior  to  the  passage  of  the  said  act  had  been 
included  under  the  phraseology,  '  relief  and  protection '  as 
applied  to  destitute  American  seamen. 

" '  Maintenance '  is  defined  (Webster's  International  Dic- 
tionary) as: 

"'1.  The  act  of  maintaining,  sustenance;  support;  de- 
fense; vindication. 

"'2.  That  which  maintains  or  supports;  means  of  sus- 
tenance ;  supply  of  necessaries  and  conveniences.' 

"  Under  the  first  definition  above, '  The  act  of  maintaining,' 
it  is  necessary  that  the  meaning  of  '  maintaining '  should  be 
ascertained,  and  we  find  that '  maintain  '  is  defined  as: 

" '  1.  To  hold  or  keep  in  anv  particular  state  or  condition; 
to  support;  to  sustain;  to  uphold;  to  keep  up;  not  to  suffer 
to  fail  or  decline.' 

******* 

"'4.  To  bear  the  expense  of;  to  support;  to  keep  up;  to 
supply  with  what  is  needed.' 

"Then  '  to  supply  with  what  is  needed '  for  a  sick  man  is 
to  supply  medical  aid  and  medicines — ^more  necessary  for  his 
needs  than  food. 

"  It  must  be  remembered  that  this  statute  is  providing  for 
the  relief  of  a  seaman  who  '  is  discharged  on  account  of  in- 
iury  or  illness,  incapacitating  him  for  service.'  It  can  scarcely 
be  urged  that  '  that  w^hich  maintains  or  supports '  a  man  in 
robust  health  would  be  suitable  for  his  maintenance,  or  that 
a  'supply  of  necessaries . and  conveniences'  adapted  to  the 
wants  of  the  former  would  meet  his  requirements. 

"  If,  however,  you  should  hold  that  '  maintenance '  is  here 
synonymous  with  '  subsistence,'  I  would  call  your  attention 
to  the  fact  that  the  charge  in  question  appears  to  cover  sub- 
sistence, lodging,  and  medical  aid  at  the  cost  of  $1  per  day, 
and  that  the  amount  does  not  appear  to  be  susceptible  of  "a 
division  into  separate  amounts  for  these  three  items.  If  the 
(Tovernment  is  liable  for  his  '  maintenance ' — subsistence, 
equivalent  to  '  board  and  lodging,'  and  not  for  his  medical 
aid — for  how^  much  of  the  total  charge  of  $43  would  the  Gov- 
ernment be  liable? 

"Again,  I  would  call  your  attention  to  the  fact  that  the 
Consular  Regulations  made  under  the  provisions  of  sections 
1752  and  457T,  Revised  Statutes,  have  the  same  binding  force 
and  effect  of  statutorv  law.  {United  States  v.  Eliason^  16 
Pet,  291 ;  Ex  parte  Reed.  100  U.  S.,  13;  United  States  v.  Bar- 
rows et  flZ.,  10  Int.  Rev.  Rec,  86;  Harvey  v.  United  States^  3 
Ct.  CI.,  38;  Opinions  of  Attorneys-General,  vol.  22,  p.  572; 
4  Lawrence  Dec,  p.  415;  6  MS.  Comp.  Dec,  547.)  Under 
section  1752  it  is  made  the  '  duty  of  all  such  (diplomatic  and 
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consular)  officers  to  conform  to  such  regulations,  orders,  and 
instructions.'    Under  section  4577,  Revised  Statutes,  it  is  the 

*  duty  of  consuls  ♦  *  *  to  provide  for  the  seamen  of  the 
United  States  who  may  be  found  destitute  within  their  dis- 
tricts, respectively,  sufficient  subsistence  and  passage  *  *  * 
at  the  expense  oi  the  United  States,  subject  to  such  instruc- 
tions as  the  Secretary  of  State  shall  give^  who  in  pursuance 
of  this  authority  has  provided  under  these  regulations  (par. 
259)  :  '  It  is  the  duty  of  consular  officers,  from  time  to  time, 
to  provide  for  the  seamen  of  the  United  States  who  may  be 
found  destitute  within  their  districts,  respectively,  sufficient 
subsistence  and  passage  to  some  port  of  the  United  States,' 
etc.,  wherein  it  is  evident  that  the  word  '  subsistence '  is  used 
not  to  mean  food  alone,  but  is  synonymous  rather  with  '  nec- 
essary relief  because  ne  also  provided  (par.  272,  Consular 
Regulations) :  *  The  relief  afforded  will  comprise  lodging, 
subsistence,   clothing,   medical   attendance,   and   medicines. 

*  *  *  The  medical  attendance  and  medicines  should  be 
found  at  a  hospital,  if  there  be  one  in  the  place,'  etc.,  which 
regulations  are  issued  under  the  directions  of  sections  1752 
and  4577,  Revised  Statutes. 

**  Thus,  the  consular  officer  is  required  under  the  Consular 
Regulations,  if  not  under  the  statute,  to  furnish  medical  aid 
and  medicines  to  such  seamen  as  may  be  found  destitute 
within  his  district.  The  seaman  in  question  was  destitute  by 
operation  of  law,  he  having  been  discharged  by  reason  of 
sickness.    (Section  16,  act  of  December  21, 1898.) 

"  In  your  decision  of  January  11, 1900  (6  Comp.  Dec.,  603), 
you  held :  '  It  seems  clear  that  the  act  makes  very  material 
changes  in  the  law  relating  to  the  relief  of  American  seamen, 
so  far  as  the  application  of  wages  is  concerned,  and  at  this 
I>oint  of  the  discussion  two  conclusions  may  be  very  posi- 
tively stated: 

♦  «***** 

" '  2.  Shipwrecked  seamen  and  seamen  who  are  discharged 
on  account  of  injury  or  illness  incapacitating  them  for  service 
are  entitled  to  relief  and  transportation  to  the  United  States, 
irrespective  of  any  question  of  wages.  In  the  former  case, 
they  are  declared  by  law  to  be  "  destitute  seamen  "  and  en- 
titled to  relief,  and  in  the  latter  case  it  is  provided  that  the 
expenses  of  their  maintenance  and  return  to  the  United  States 
'*  shall  be  paid  from  the  fund  for  maintenance  and  transpor- 
tation of  destitute  American  seamen,"  which  precludes  the 
idea  of  any  payment  of  the  same  from  arrears  of  wages  or 
extra  wages. 

"'In  uiese  directions,  at  least,  the  act  of  December  21, 
1898,  appears  to  be  a  complete  reversal  of  the  former  policy. 
There  is  now  no  direct  statutory  requirement  as  to  the  appli- 
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cation  of  arrears  of  wages  and  extra  wages  toward  the  relief 
of  the  seamen,  and  in  the  case  of  shipwrecked  seamen  and 
such  as  are  discharged  on  account  of  mjury  or  illness,  inca-* 
pacitating  them  for  service,  the  law  itself  makes  definite  pro- 
vision, irrespective  of  any  wages  due  them  on  discharge. 

" '  In  the  amendment  to  section  4581,  found  in  section  16 
of  the  same  act,  "  injury  incurred  on  the  vessel "  is  Toade  an 
exception  to  the  requirement  of  on€  montJCa  extra  wageSy 
and  "  injury  or  illness^  incapacitating  him  for  service  is 
made  a  ground  for  relief  by  the  Unitea  States.    *    ♦     ♦ 

" '  Shipwrecked  seamen  and  seamen  discharged  on  account 
of  injury  or  illness  incapacitating  them  for  service  are  en-- 
titled  to  relief  at  the  expense  of  the  United  States  under 
the  provisions  of  sections  3  and  16  of  the  cu^t  of  December  21^ 
189S.    *     *    *• 

"  'A  reading  of  the  sections  of  the  act  of  1898  relating  to 
the  discharge  of  seamen  shows  very  clearly  that,  while  refter- 
ing  the  seamen^s  wages  in  all  cases  from  the  burden  of  reliefs 
and  casting  the  burden  in  two  cases  wholly  upon  the  United 
States^  it  is  the  intention  of  Congress  in  nearly  every  other 
case  to  throw  the  burden  of  the  relief  and  transportation 
of  American  seamen  upon  the  vessels  from  which  they  are 
discharged.' 

"  In  your  said  decision  you  quoted  from  the  report  to 
Congress  of  the  Committee  on  Merchant  Marine  and  Fish- 
eries on  the  bill  which  was  subsequently  enacted  as  the  act  of 
December  21,  1898,  which  'shows  clearly  the  intention  of 
the  act  to  change  existing  law  and  practice,'  as  follows: 

" '  If  he  is  discharged  on  account  of  injury  or  illness  he 
shall  become  a  charge  upon  the  United  States  and  returned 
to  the  United  States  from  the  fund  for  distressed  seamen. 
The  United  States  ought  to  treat  its  distressed  seamen 
abroad  as  generously  as  Great  Britain  does.' 

"  Your  attention  is  invited  to  the  fact  that  under  the  pro- 
visions of  section  4581  as  amended  bv  the  acts  of  June  26, 
1884  (23  Stat,  55),  and  April  4,  1888  (25  Stat.,  80),  'any 
expense  *  *  *  for  reasonable  charges  for  medical  care 
and  nursing  *  *  *  shall  be  paid  from  the  fund  in  the 
Treasury  for  the  maintenance  and  transportation  of  destitute 
American  seamen '  whenever  the  seaman  should  become 
destitute.  While  the  detail  in  the  phraseology  of  this  sec- 
tion is  omitted  as  amended  by  section  16,  ^ct  of  December  21, 
1898,  it  is  only  reasonable  to  infer  that  this  amendment '  cast- 
ing the  burden  ♦  *  *  wholly  upon  the  United  States' 
in  case  of  discharge  by  reason  of  illness  incapacitating  him 
from  service  did  not  deprive  such  a  seaman  of  any  rights 
he  had  under  the  act  of  April  4, 1888,  but  was  intended  only 
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to  take  from  his  liability  in  declaring  that  his  wages  should 
not  be  applicable  to  his  expenses,  and  that  Congress  intended 
to  include  under  the  general  term  'maintenance'  all  the 
iierm  included  in  that  section  prior  thereto,  or,  in  the  words 
of  the  report  of  the  committee  above  quoted, '  he  shall  becomo 
a  charge  upon  the  United  States.' 

"My  decision  herein  is  in  accordance  with  the  uniform 
practice  which  has  obtained  in  the  settlement  of  accounts 
for  relief  and  protection  of  American  seamen  since  1803 — 
more  than  one  hundred  years — ^in  this  office  and  in  yours, 
and  the  necessity  of  this  reference  to  you  arises  only  from  the 
apparent  conflict  of  this  decision  with  yours  of  March  4, 
1908,  in  a  letter  addressed  to  the  honorable  the  Secretary  of 
State,  it  being  supposed  in  this  office  that  your  said  decision 
was  rendered  merely  to  cover  the  peculiar  facts  presented  in 
that  particular  case  and  applicable  to  that  case  alone,  and 
that  it  was  not  intended  to  cover  the  broad  proposition  of  law 
that  in  no  case  could  medical  aid  be  supplied  at  the  expense 
of  the  United  States  by  a  consular  officer  to  seamen  who  may 
be  discharged  on  account  of  injury  or  illness,  incapacitating 
them  for  service." 

The  vessel  and  her  owners  are  liable  in  case  a  seaman  falls 
sick  or  is  injured  in  the  service  of  the  ship  to  the  extent  of 
his  maintenance  and  cure.  ( The  Osceola^  189  U.  S.,  158, 175 ; 
The  Iroquois,  194  U.  S.,  240,  241.) 

In  The  Osceola^  supra,  the  court  said  (p.  175) : 

"  Upon  a  full  review,  however,  of  English  and  American 
authorities  upon  these  questions,  we  think  the  law  may  be 
considered  as  settled  upon  the  following  propositions : 

"  1.  That  the  vessel  and  her  owners  are  liable,  in  case  a 
seaman  falls  sick,  or  is  wounded,  in  the  service  of  the  ship 
to  the  extent  of  his  maintenance  and  cure    *     *     *." 

In  the  case  of  The  Iroquois,  supra,  the  court  said  (p.  241) : 

"  The  duty  to  provide  proper  medical  treatment  and  at- 
tendance for  seamen  falling  ill  or  suffering  injury  in  the  serv- 
ice of  the  ship  has  been  imposed  upon  the  shipowners  by  all 
maritime  nations." 

The  liability  for  maintenance  and  cure  for  injury  or  sick- 
ness incurred  in  the  service  continues  after  discharge.  {The 
W.  L.  White,  25  Fed.  Rep.,  503;  McCarron  v.  Dominion 
Atlantic  Ry.  Co.,  134  Fed  Rep.,  762.) 

A  discharge  on  account  of  sickness  or  injury  under  the 
act  of  December  21,  1898  (30  Stat.,  759),  does  not  relieve 
the  vessel  from  its  liability  for  the  maintenance  and  cure  of 
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a  seaman  falling  sick  or  injured  in  its  service.  (14  Comp. 
Dec,  570,  573,  and  cases  cited  therein.) 

The  facts  stated  by  the  Auditor  show  that  the  seaman  was 
placed  in  the  hospital  in  Habana,  Cuba,  by  direction  of  the 
master  of  the  vessel,  January  25,  1908,  and  his  expenses 
therein  were  paid  until  February  10,  1908.  On  the  latter 
date  the  seaman  was  regularly  discharged  before  the  United 
States  consular  officer  at  Habana  on  account  of  illness  inca- 
pacitating him  for  service,  the  consular  officer  reporting  him : 
"  Sick ;  sent  to  hospital." 

This  shows  clearly  that  he  was  placed  in  the  hospital  for 
treatment  by  the  vessel  in  compliance  with  its  duty  to  fur- 
nish maintenance  and  cure,  and  that  the  expenses  sought  to 
be  paid  are  a  part  of  the  expenses  of  effecting  his  cure.  The 
vessel  continued  liable  for  them  while  he  remained  in  the 
hospital  for  cure,  notwithstanding  his  discharge.  The  claim 
is  not  one,  therefore,  which  the  consul  was  authorized  to 
assume  and  pay. 

There  is  no  essential  difference  between  the  question  in  the 
case  now  presented  by  the  Auditor  and  the  question  decided 
in  14  Comp.  Dec,  570. 

The  decision  of  the  Auditor  is  therefore  disapproved. 


FEES  OF  CLERKS  OF  COURT. 

In  order  to  entitle  a  clerk  of  court  to  the  commission  proylded  in 
paragraph  17  of  section  828  of  the  Revised  Statutes  for  "  receiv- 
ing, keeping,  and  paying  out  money  in  pursuance  of  any  statute 
or  order  of  the  court,'*  the  money  must  actually  pass  through  his 
hands. 

A  clerk  of  court  is  entitled  to  the  proper  fee  for  filing  a  receipt  show- 
ing payment  into  a  subtreasury  of  the  United  States  of  the 
amount  reallased  upon  a  Judgment  of  the  court. 

{Decision  hy  Comptroller  Tracewell^  November  80^  1908.) 

The  Attorney-General  appealed,  November  21,  1908,  from 
the  action  of  the  Auditor  for  the  State  and  other  Depart- 
ments in  the  settlement  of  the  account  of  G.  H.  Smalley,  clerk 
of  the  United  States  district  court,  iBfth  district,  Territory 
of  Arizona,  for  the  quarter  ended  June  30,  1908,  per  judicial 
No.  6447,  dated  October  7,  1908,  and  requested  that  certain 
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items  charged  by  the  clerk  and  allowed  by  the  Auditor  be 
now  disallowed,  if,  in  my  opinion,  the  facts  warrant  such 
action. 

The  items  consist  of  commissions  at  the  rate  of  2  per  cent 
claimed  by  the  clerk,  amounting  to  $41.46,  for  services  in  the 
matter  of  receiving,  keeping,  and  paying  out  moneys  realized 
upon  the  judgment,  $2,000,  and  costs,  $73.18,  in  the  case  of 
United  States  v.  Arizona  Copper  Company^  and  the  fee  of 
20  cents  for  filing  the  receipt  given  at  the  United  States  sub- 
treasury^  New  York  City,  where  the  money  was  deposited 
by  the  attorneys  of  the  defendant  company. 

Paragraph  17  of  the  clerk's  fee  bill,  section  828,  Revised 
Statutes,  provides: 

"  For  receiving,  keeping,  and  paying  out  money  in  pur- 
suance of  any  statute  or  order  of  court,  one  per  centum  on  the 
amount  so  received^  kept^  and  paid.^^ 

Under  the  provisions  of  the  act  of  August  7,  1882  (22 
Stat.,  344),  the  clerks  of  the  United  States  courts  in  Arizona 
and  New  Mexico  claim  fees  in  double  the  amount  of  those 
prescribed  in  section  828,  supra. 

The  clerk  states  that  the  moneys  on  which  he  charged 
commissions  as  above  did  not  come  into  his  hands;  in  other 
words,  he  did  not  receive,  keep,  or  pay  out  the  same,  but  is 
of  opinion  that  the  said  moneys  should  have  passed  through 
his  hands,  and  therefore  he  should  be  allowed  commissions 
thereon. 

I  am  unable  to  agree  with  the  clerk's  contention.  There 
can  be  no  doubt  as  to  the  meaning  of  the  provision  in  the 
fee  bill,  the  language  employed  therein  to  convey  the  inten- 
tion of  Congress  being  clear  and  explicit,  and  to  entitle  a 
clerk  to  the  above  commission  he  must  receive,  keep,  and  pay 
out  money.  The  commission  is  intended  to  compensate  a 
clerk  for  his  services  in  receiving  the  money,  in  safely  keep- 
ing the  same,  and  in  properly  disbursing  it.  The  clerk  in  the 
present  case  performed  none  of  these  services. 

The  uniform  and  better  opinion  of  the  courts  is  that  in 
order  for  a  clerk  to  earn  the  commission  provided  in  para- 
graph 17  of  section  828,  Revised  Statutes,  the  money  must 
actually  pass  through  his  hands,  {Upton  v.  Triblecock^  4 
Dill.,  232,  note;  Leech  v.  Kay^  4  Fed.  Rep.,  72;  Easton  v. 
Ilouston  <6  T,  C,  Railway  Company^  44  Fed.  Rep.,  718; 
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Trust  Company  v.  Dart^  91  Fed.  Rep.,  451;  Johnson  v. 
Southern  Building  <&  Loan  Assn.^  95  Fed.  Rep.,  922.)  In 
the  case  of  United  States  v.  Kurtz  (164  U.  S.,  49^  53)  the  Su- 
preme Court  is  of  opinion  that  the  commission  "  was  intended 
to  compensate  the  clerk  for  his  services  and  responsibility  in 
the  receipt,  the  safe-keeping,  and  the  proper  disbursement  of 
the  money    *     *     *.'' 

In  view  of  the  above,  the  action  of  the  Auditor  in  allowing 
these  commissions  is  therefore  overruled,  and  the  amount 
allowed  is  now  disallowed  and  will  be  recharged  in  accord- 
ance with  this  decision. 

As  to  the  charge  for  filing  the  receipt  there  is  nothing  to 
show  that  the  receipt  was  not  actually  filed  by  the  clerk,  but 
the  clerk's  account  shows  that  he  did  actually  file  this  paper, 
and  as  the  fee  charged  does  not  exceed  that  prescribed  by 
law  {McGrew  v.  United  States^  23  Ct.  CL,  273)  for  such 
service  the  allowance  by  the  Auditor  in  regard  to  this  item 
will,  therefore,  not  be  disturbed. 


TENTAGE  FOR  ORGANIZED  MILITIA. 

The  Secretary  of  War  is  authorized  to  determine  whetlier  tentage, 
issued  by  the  War  Department  upon  the  requisition  of  the  gov- 
ernor of  a  State  for  the  organized  militia  of  that  Stat^,  shall  be 
charged  to  the  appropriation  "  Arming  and  equipping  the  militia," 
made  by  section  1661  of  the  Revised  Statutes,  as  amended,  or  to 
the  appropriation  "Arms,  uniforms,  equipments,  etc.,  organized 
militia,"  made  by  section  8  of  the  act  of  May  27,  1908,  and  when 
he  has  made  his  determination,  the  cost  of  such  tentage  will  be 
charged  accordingly. 

{Decision  hy  Assistant  Comptroller  Mitchell^  Not^emher  30^ 

1908,) 

The  Secretary  of  War  appealed  September  24,  1908,  from 
the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment No.  5736,  dated  August  14,  1908. 

Under  date  of  July  20,  1908,  the  Quartermaster-General 
of  the  Army  addressed  the  Chief  of  the  Division  of  Militia 
Affairs,  War  Department,  as  follows : 

"  You  are  respectfully  informed  that,  in  compliance  with 
the  directions  of  the  Secretary  of  War  dated  July  10,  1908, 


Digitized  by  VjOOQIC 


TENTAGE   FOR  MILITIA.  357 

the  articles  of  tentage  called  for  by  the  governor,  State  of 
North  Carolina,  in  his  requisition  dated  July  1,  1908,  have 
been  issued  from  the  supply  depots  of  this  department. 

"  The  value  of  the  property  is  ^,553.85,  and  I  respectfully 
'  request  that  early  action  be  taken  to  reimburse  the  appro- 

S nation  for  clothing  and  equipage  for  the  fiscal  year  ending 
une  30,  1909,  to  the  amount  stated,  from  the  appropriation 
'Arming  and  equipping  the  militia.'  " 

Said  request  was  by  order  of  the  Secretary  of  War  referred 
to  the  Auditor  for  settlement.  By  the  above-numbered  set- 
tlement the  Auditor  transferred  among  other  sums  the  sum 
of  $4,553.85,  cost  of  tentage  furnished  the  State  of  North 
Carolina  from  the  appropriation  "Arming  and  equipping  the 
militia  "  to  the  credit  of  the  appropriation  "  Clothing  and 
camp  and  garrison  equipage,  1909."  It  is  now  desired  by 
the  State  authorities  that  the  appropriation  "Arming  and 
equipping  the  militia  "  made  by  section  1661,  Revised  Stat- 
utes, as  amended,  be  not  required  to  bear  the  burden  of  tliis 
expense,  but  that  it  be  charged  to  the  State's  allotment  under 
the  appropriation  "Arms,  uniforms,  equipments,  etc.,  organ- 
ized militia,"  made  by  section  8  of  the  act  of  May  27,  1908 
(35  Stat.,  401).  The  reasons  for  the  transfer  are  set  forth 
in  an  indorsement  of  the  Assistant  Secretary  of  War  dated 
October  17,  1908,  as  follows: 

"  Respectfully  returned  to  the  Assistant  Comptroller, 
Treasury  Department,  Washington,  with  the  information 
that  the  state  authorities  have  the  prescriptive  initial  au- 
thority to  elect  the  allotment  to  which  the  cost  of  supplies 
shall  be  charged.  The  value  of  the  articles  referred  to  herein 
was  oriffinallv -charged  to  the  State's  allotment  under  section 
1661  or  the  Kevised  Statutes,  as  amended^  from  the  appro- 
priation '  Arming  and  equipping  the  militia,'  but  it  being 
subsequently  ascertained  that  the  balance  to  the  credit  of  the 
State  in  respect  of  that  allotment  would  be  insufficient  for 
its  requirements,  request  was  made  that  the  charge  be  trans- 
ferred to  the  allotment  for  the  State  under  the  act  of  May 
27,  1908.  The  Quartermaster-General  had  in  the  meantime 
made  application  for  reimbursement  under  section  1661  of 
the  Revised  Statutes,  as  amended,  of  the  appropriation  of  his 
department,  and  transfer  settlement  was  made  on  August  14, 
1908,  whereupon  the  jurisdiction  of  the  Auditor  for  the  War 
Department  ceased. 

"  It  is  recommended  that  the  transfer  of  the  charge  be  made 
as  requested." 
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Section  1661,  Revised  Statutes,  as  amended  by  the  act  of 
June  22,  1906  (34  Stat,  449),  provides: 

"  That  the  sum  of  two  million  dollars  is  hereby  annually 
appropriated,  to  be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  for  the  purpose  of  providing 
arms,  ordnance  stores,  quartermaster  stores,  and  camp  equi- 
page for  issue  to  the  militia,  such  appropriation  to  remain 
available  until  expended." 

Section  8  of  the  act  of  May  27, 1908,  amending  and  reenact- 
ing  section  13  of  the  act  of  January  21,  1903  (32  Stat,  777), 
provides : 

"  That  the  Secretary  of  War  is  hereby  authorized  to  pro- 
cure, by  purchase  or  manufacture,  and  issue  from  time  to 
time  to  the  organized  militia,  under  such  regulations  as  he 
may  prescribe,  such  number  of  the  United  States  service  arms, 
together  with  all  accessories  and  such  other  accouterments, 
eauipments,  uniforms,  clothing,  equipage,  and  military  stores 
or  all  kinds  required  for  the  Army  of  the  United  States,  as 
are  necessary  to  arm,  uniform,  and  equip  all  of  the  organized 
militia  in  the  several  States,  Territories^  and  the  District  of 
Columbia,  in  accordance  with  the  requirements  of  this  act, 
without  charging  the  cost  or  value  thereof,  or  anjr  expense 
connected  therewith,  against  the  allotment  of  said  otate, 
Territory,  or  the  District  of  Columbia,  out  of  the  annual 
appropriation  provided  by  section  1661  of  the  Revised  Stat- 
utes as  amended,  or  requiring  payment  therefor,  and  to  ex- 
change, without  receiving  anv  money  credit  therefor,  ammu- 
nition or  parts  thereof  suitable  to  the  new  arms,  round  for 
round,  for  corresponding  ammunition  suitable  to  the  old 
arms  heretofore  issued  to  said  State,  Territory,  or  the  Dis- 
trict of  Columbia  by  the  United  States:  *  ♦  *  To  provide 
means  to  carry  into  effect  the  provisions  of  this  section,  the 
necessary  money  to  cover  the  cost  of  procuriAg,  exchanging, 
or  issuing  of  arms,  accouterments,  equipments,  uniforms, 
clothing,  equipage,  ammunition,  and  military  stores  to  be 
exchanged  or  issued  hereunder  is  hereby  appropriated  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated: 
Provided^  That  the  sum  expended  in  the  execution  of  the  pur- 
chases and  issues  provided  for  in  this  section  shall  not  exceed 
the  sum  of  two  million  dollars  in  any  fiscal  year    *    *    *." 

I  am  of  opinion  that  the  law  vests  the  authority  in  the 
Secretary  of  War  to  determine  whether  the  tentage  in  ques- 
tion shall  be  charged  to  the  appropriation  "  Arming  and 
equipping  the  militia  "  made  by  section  1661,  Revised  Stat- 
utes, as  amended,  or  to  the  appropriation  "  Arms,  uniforms, 
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equipments,  etc.,  organized  militia  "  made  by  section  8  of 
the  act  of  May  27,  1908,  and  that  he  having  determined  that 
the  cost  of  said  tentage  should  be  charged  to  the  last-named 
appropriation,  the  transfer  will  be  made  accordingly. 

Upon  a  revision  of  the  above-described  account  I  find  that 
there  is  due  from  the  appropriation  "  Arms,  uniforms,  equip- 
ments, etc.,  organized  militia  "  to  the"  appropriation  "Arming 
and  equipping  the  militia  "  the  sum  of  $4,553.86. 

Settlement  adjusting  appropriations  will  be  made  by  the 
Auditor  accordingly. 


LIQUIDATED  DAMAGES  FOR  DELAY  IN  COMPLE- 
TION OF  CONTRACT. 

Where  the  provision  of  a  contract  to  the  effect  that  "  the  party  of  the 
second  part  may  •  ♦  •  deduct  as  liquidated  damages,  and  not 
as  a  penalty,  twenty-five  dollars  ($25)  for  each  and  every  day's 
delay  In  completing  the  work"  was  meant  to  create  a  liability 
on  the  part  of  the  contractor  to  pay  such  damages,  and  not  to 
give  a  discretion  in  charging  them  nor  an  option  in  paying  them, 
the  words  **  may  deduct  liquidated  damages  "  have  the  same  effect 
as  if  they  read  "  shall  deduct  liquidated  damages." 

{Comptroller  Tracewell  to  Lieut.  Commander  W,  A.  Edgar^ 
V.  S.  Navy^  December  2,  1908.) 

I  am  in  receipt  of  your  letter  of  November  18,  1908,  mak- 
ing an  inquiry  as  follows : 

"  I  have  the  honor  to  request  your  decision  as  to  the  proper 
amount  to  be  withheld  from  or  paid  by  the  Racine  Boat 
Manufacturing  Company  because  of  the  noncompletion  of 
their  contract  for  the  construction  of  Light- Vessel  No.  89 
within  the  prescribed  time. 

"  Under  the  terms  of  the  contract  the  light-vessel  should 
have  been  completed  and  delivered  on  Feoruary  17,  1908, 
and  the  contract  contains  the  following  provision  for  liqui- 
dated damages: 

"'  *  *  *  In  case  the  completion  of  said  light-vessel 
shall  be  delayed  beyond  said  period,  the  party  of  the  second 
part  may,  in  view  of  the  difficulty  of  estimatmg  with  exact- 
ness the  damages  which  will  result,  deduct  as  liquidated 
damages,  and  not  as  a  penalty,  twenty- five  dollars  ($25)  for 
each  and  every  day's  delay  in  completing  tlie  work  after  the 
dat^  when  the  same  is  to  be  completed  under  the  terms  of 
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this  contract,  and  until  said  light-vessel  shall  be  completed 
and  ready  for  delivery    *    *    *.' 

"  The  light-vessel  was  completed  and  ready  for  delivery  to 
the  Government  on  October  16, 1908,  and  I  can  not  find,  upon 
investigation,  that  the  Government  has  sustained  any  actual 
damage  as  a.  result  of  this  delay,  except  that  there  was  an 
additional  cost  to  the  Government  for  inspection,  amounting 
to  $1,039. 

"As  the  contract  states  that  liquidated  damages  amounting 
to  $25  per  day  may  be  deducted,  owing  to  the  difficulty  in 
estimatmg  the  actual  damage,  and  does  not  specificallv  state 
that  these  liquidated  damages  shall  be  deducted,  ana  as  in 
this  case  the  actual  damage  can  be  closely  estimated,  I  re- 
spectfully request  to  be  informed  if  it  would  be  proper  to 
deduct  only  the  amount  of  the  actual  damage  sustained, 
instead  of  the  liquidated  damages  at  the  rate  of  $25  per  day, 
which  would  amount  to  $6,050?' 

By  contract  dated  March  30,  1907,  the  Racine  Boat  Manu- 
facturing Company,  as  party  of  the  first  part,  covenanted  and 
agreed  with  the  United  States,  as  party  of  the  second  part, 
to  furnish  all  the  materials  and  labor  necessary  to  construct, 
equip,  and  deliver  in  accordance  with  plans  and  specifications 
attached  to  and  made  a  part  of  the  contract,  the  single-screw 
steam  Light- Vessel  No.  89,  within  ten  calendar  months  from 
the  date  of  approval  of  the  contract  by  the  Secretary  of  Com- 
merce and  Labor,  in  consideration  of  the  sum  of  $37,500. 
The  contract  was  approved  by  the  Secretary  of  Commerce 
and  Labor  April  17,  1907,  and  the  period  within  which  the 
vessel  should  have  been  completed  expired  February  16, 
1908.  It  was  not  completed  until  October  16,  1908.  The 
contract  made  provision  in  the  event  of  delay  in  comple- 
tion as  follows: 

"  Time  is  to  be  considered  as  of  the  essence  of  the  contract, 
and  in  case  the  completion  of  said  light-vessel  shall  be  de- 
layed beyond  said  period,  the  party  of  the  second  part  may, 
in  view  of  the  difficulty  of  estimating  with  exactness  the 
damages  which  will  result,  deduct  as  liquidated  damages, 
and  not  as  a  penalty,  twenty- five  dollars  ($25)  for  each  and 
every  day's  delay  in  completing  the  work  after  the  date  when 
the  same  is  to  be  completed  under  the  terms  of  this  contract 
and  until  said  light-vessel  shall  be  completed  and  ready  for 
delivery,  and  such  deduction  may  be  made  from  time  to  time 
from  any  payment  or  payments  due  hereunder:  Provided^ 
however^  That  if  the  party  of  the  first  part  shall,  in  the 
judgment  of  the  Secretary  of  Commerce  and  Labor,  by 
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reason  of  fire,  flood,  freshet,  ice,  or  other  force  or  violence  of 
the  elements,  by  any  strike  or  stand  out  of  workmen  employed 
in  the  construction  of  the  light-vessel,  or  by  the  act  of  the 
party  of  the  second  part,  and  through  no  fault  of  the  party 
of  the  first  part,  be  prevented  from  completing  the  work 
within  the  time  required  by  the  provisions  of  this  contract, 
such  additional  time  may,  in  writing,  be  allowed  the  party  of 
the  first  part  for  the  completion  of  the  work  as,  in  the  judg- 
ment of  the  Secretary  of  Commerce  and  Labor,  shall  be 
just,  reasonable,  and  proper;  it  being  further  agreed  be- 
tween the  parties  hereto  that  the  decision  of  the  Secretary 
of  Commerce  and  Labor  as  to  the  existence  of  the  causes 
excusing  failure  to  complete  said  light- vessel  within  the  time 
required  by  the  terms  of  the  contract,  and  also  as  to  the 
additional  time  which  may  be  allowed,  shall  be  final  and 
conclusive  upon  both  parties  to  the  contract." 

The  stipulation  that  "  the  party  of  the  second  part  may 

*  *  *  deduct  as  liquidated  damages,  and  not  as  a  pen- 
alty, twenty -five  dollars  ($25)  for  each  and  every  dayV 
delay  in  completing  the  work  "  appears  to  be  the  reason  for 
the  inquiry  whether  there  is  a  right  to  charge  liquidated 
damages.  The  meaning,  however,  is  not  to  be  determined 
by  looking  at  these  words  alone,  nor  by  adhering  to  their 
strict  grammatical  import.  We  are  to  ascertain,  if  we  can, 
what  was  the  intention  of  the  parties,,  and  this  can  only  be 
done  by  examining  and  considering  all  parts  of  the  contract. 
By  its  terms  time  was  to  be  considered  an  essential  feature 
of  the  contract  and  delay  in  completion  a  damage  to  the 
Government.  These  damages  were  said  by  the  contract  to 
be  difficult  of  estimating  with  exactness,  and  for  that  reason 
the  parties  liquidated  them  by  their  agreement.  Hence  the 
provision  for  deducting  the  liquidated  damages  was  meant 
to  create  a  liability  on  the  part  of  the  contractor  to  pay  them ; 
and  was  not  meant  to  give  a  discretion  in  charging  them,  nor 
an  option  in  paying  them.  This  being  the  purpose,  as  shown 
by  the  contract,  the  words  "  may  *  *  *  deduct "  liqui- 
dated damages  have  the  same  effect  as  if  they  read  "  akaUr 

*  *  *  deduct "  liquidated  damages.  {Long  Island  R.  R. 
Co.  V.  Conklin^  32  Barb.  (N.  Y.),  381.)  Where  the  contract 
provides  for  liquidated  damages,  it  will  not  be  permitted  the 
officers  of  the  Government  to  attempt  to  show  that  the  de- 
fault of  the  contractor  has  caused  no  loss  to  the  Govem-^ 
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ment.  (11  Comp.  Dec,  113;  13  id.^  853.)  The  causes  oi  me 
delay  in  completion  of  the  vessel  have  not  been  shown.  In 
the  absence  of  any  action  by  the  Secretary  of  Commerce  and 
Labor  on  the  delay  causes  entitling  the  contractor  to  addi- 
tional time  under  the  terms  of  the  contract,  in  settlement 
with  the  contractor  it  should  be  charged  as  liquidated  dam- 
ages $25  for  each  and  every  day's  delay  in  completing  the 
^ork. 


EFFECT  OF  DEFAULT  BY  GOVERNMENT  ON  PRO- 
VISION OF  CONTRACT  FOR  LIQUIDATED  DAM- 
AGES; APPROVAL  OF  CONTRACT. 

'Where  a  contract  provides  for  the  completion  of  the  work  within  n 
particular  period  of  time  therein  specified  and  for  liquidated 
damages  for  delay  in  completion,  and  the  Government  prevented 
the  commencement  of  the  worlc  until  approximately  forty  days 
after  the  time  stipulated  for  commencement,  such  default  on  the 
part  of  the  Government  operates  as  a  waiver  of  the  time  limita- 
tion and  nullifies  the  provision  for  liquidated  damages.  The  con- 
tractor should  be  allowed  a  reasonable  time,  under  all  the  cir- 
cumstances, in  which  to  complete  the  work,  and  for  any  delay 
caused  by  him  beyond  such  reasonable  time  he  should  be  charged 
with  the  actual  damages  accruing  to  the  Government. 

'Where  a  contract,  which  contains  a  provision  to  the  effect  that  it 
**  shall  be  subject  to  the  approval  of  the  Quartermaster-G^ieral, 
U.  S.  Army,"  was  approved  by  the  commanding  general  of  the 
department  where  made,  as  directed  by  War-Department  order 
and  regulation,  and  both  parties  to  the  contract  treated  said 
provision  of  the  contract  as  complied  with,  such  approval  of  the 
contract  is  sufficient  to  make  it  binding. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  IFar, 
December  5,  1908,) 

By  reference  of  a  communication  from  Juan  de  la  Cruz, 
•dated  August  14,  1908,  with  indorsements  thereon,  the  Quar- 
termaster-General, by  your  authority,  requests  my  decision 
upon  the  question  as  to  the  proper  amount  to  be  charged  to 
the  contractor  as  liquidated  damages  under  a  contract  for 
the  construction  of  a  company  scout  post  at  Macabebe,  P.  I. 

The  material  facts  are  as  follows: 

On  February  11,  1908,  Lieut.  Col.  W.  H.  Miller,  Deputy 
Quartermaster-General,  U.  S.  Army,  for  and  on  behalf  of 
the  United  States,  party  of  the  first  part,  and  Juan  de  la 
Cruz,  party  of  the  second  part,  entered  into  a  contract  where- 
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by  they  covenanted  and  agreed  to  and  with  each  other  as 
follows : 

"Articub  1.  That  the  said  Juan  de  la  Cruz  shall  furnish 
all  labor  and  material  necessary  to  construct  and  complete  in 
every  detail  seven  (7)  bamboo,  apitong  or  amuquis,  and  nipa 
buildings  for  a  one  (1)  company  scout  post  at  Macabebe, 
Pampanga,  P.  I.,  in  accordance  with  the  plans  and  specifica- 
tions hereto  attached  and  made  a  part  of  this  agreement. 

"Article  2.  It  is  further  agreed  that  in  case  of  the  failure 
of  the  said  party  of  the  second  part  to  complete  in  all  re- 
spects the  work  called  for  in  this  agreement  on  or  before  the 
date  stipulated  for  such  completion,  the  loss  resulting  to  the 
United  States  from  such  failure  is  hereby  fixed  at  twenty- 
five  (25.00)  pesos,  Philippines  currency,  per  day  for  each 
and  every  day  the  work  remains  incomplete  after  such  date, 
and  it  is  hereby  stipulated  that  the  party  of  the  first  part 
may  withhold  such  amount  as  liquidated  damages  from  any 
money  due  or  that  may  become  due  the  said  party  of  the 
second  part  by  the  United  States,  and  should  the  amount 
due  the  said  party  of  the  second  part  be  insufficient  to  cover 
the  loss  at  the  above  rate,  then  the  said  party  of  second  part 
shall  pay  the  excess  over  the  amount  due.     *     *     * 

"Article  4.  That  work  on  this  contract  shall  commence 
on  or  before  the  eighteenth  day  of  February,  nineteen  hun- 
dred and  eight,  shall  be  carried  forward  with  reasonable 
dispatch,  and  be  completed  on  or  before  the  fifteenth  day  of 
July,  nineteen  hundred  and  eight.     *     *     * 

"Article  9.  That  this  contract  shall  be  subject  to  the  ap- 
proval of  the  Quartermaster-General,  U.  S.  Army." 

The  following  is  a  translation  of  the  contractor's  letter : 

"  The  contractor  of  barracks  in  construction  at  this  town 
respectfully  states: 

"That  the  continuous  rains  have  been  the  cause  of  non- 
compliance of  contract  agreed  upon  with  me  by  the  laborers, 
who  in  spite  of  their  efforts  will  be  unable  to  furnish  the 
work  on  the  30th  instant  as  stipulated  in  the  contract;  the 
land  was  overflowed  of  waters,  being  practically  impossible 
to  secure  the  foundations  with  cement.  For  these  reasons, 
and  having  confidence  in  your  kindness,  I  beg  to  request 
that  I  be  given  thirty  days'  time  for  the  completion  of  these 
barracks.'*^ 

The  second  indorsement  on  said  letter  was  made  by  First 
Lieut.  Alfred  Ballin,  Philippine  Scouts,  in  command  of  the 
post  at  Macabebe,  P.  I.,  and  is  as  follows : 

"  It  is  believed  that  the  following  are  the  principal  reasons 
which  prevented  the  contractor  from  completing  the  contract 
on  time. 
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"  1.  The  telegraphic  order  from  the  chief  quartermaster 
of  the  division  prohibiting  the  contractor  from  commencing 
the  work  until  the  leases  had  been  executed,  interfered  with 
the  plans  of  the  contractor  and  the  expedition  of  the  work 
to  a  certain  extent;  it  caused  the  latter  to  be  deprived  of 
about  forty  days  during  the  best  season  of  the  year  for  con- 
struction purposes. 

"  2.  Owmg  to  exceptional  heavy  falls  of  rain  during  July 
and  August,  the  progress  of  construction  was  interrupted 
from  time  to  time. 

"  3.  Failure  on  the  part  of  the  contractor,  owin^  to  his  lack 
of  loiowledge  of  American  methods  of  construction  to  fully 
understand  the  plans  and  specifications,  caused  a  number  of 
errors  during  the  course  of  construction,  and  the  rectifica- 
tion of  the  same  consumed  additional  time. 

"4.  The  absolute  certain  knowledge,  gained  after  signing 
the  contract,  that  he  would  lose  a  considerable  amount  of 
money  in  the  execution  of  the  contract,  and  lack  of  available 
funds,  caused  the  contractor  to  economize  in  the  employment 
of  skilled  labor,  using  only  local  carpenters  instead  of  em- 
ploying Chinese  or  Japanese  mechanics  as  he  had  at  first 
contemplated. 

"As  the  only  road  leading  from  this  town  to  the  new  post 
is  at  present  impassible  for  wheel  transportation,  and  as  it 
will  in  all  probability  remain  so  until  about  October  10, 
1908,  thereby  preventing  the  removal  of  this  command  to 
the  post  prior  to  that  time  even  if  the  latter  should  be  com- 
pleted at  an  earlier  date,  and  after  due  consideration  of  the 
aforecited  reasons,  it  is  recommended  that  if  practicable  and 
no  loss  is  incurred  by  the  Government,  the  within  request  be 
granted." 

By  article  9  of  the  contract,  quoted  supra,  it  was  provided 
that  the  contract  should  be  subject  to  the  approval  of  the 
Quartermaster-General,  United  States  Army.  It  was  in- 
stead, however,  approved  on  February  17, 1908,  by  Maj.  Gen. 
Leonard  Wood,  U.  S.  Army,  then  in  command  of  the  De- 
partment of  the  Philippines. 

By  War  Department  General  Order  No.  14,  dated  Sep- 
tember 15,  1903,  it  was  directed  that  thereafter  contracts 
made  in  the  Philippine  Islands  for  furnishing  all  supplies 
for  the  Army,  and  for  rendering  services  other  than  per- 
sonal, should  be  made  subject  to  the  approval  of  the  com- 
manding-general of  the  division  or  department  where  made, 
and  that  blank  contract  forms  when  used  as  above  should  be 
modified  accordingly,  and  this  provision  was  subsequently 
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incorporated  into  the  Army  Eegulations.  It  therefore  ap- 
pears that  the  commanding  general  of  the  Department  of 
the  Philippines  was  the  proper  officer  to  approve  contracts 
sach  as  the  one  before  me  and  article  9  of  the  printed  con- 
tract form  quoted  supra  should  have  been  changed  to  read : 

"  That  this  contract  shall  be  subject  to  the  approval  of  the 
CSommanding-General,  Department  of  the  Phiuppines," 

which  would  have  been  in  accordance  with  the  now  settled 
practice.  The  reason  and  sense  of  the  contemplated  transac- 
tion, as  it  must  have  been  understood  by  the  parties,  is  also 
manifest  from  the  contract,  which  provides  that  the  work 
shall  commence  but  seven  days  after  the  agreement  was 
entered  into. 

In  Monroe  v.  United  States  (184  U.  S.,  524)  and  Darragh 
V.  United  States  (33  Ct.  CI.,  377)  it  was  held  that  where  the 
agreement  provides  that  it  shall  be  subject  to  the  approval 
of  a  particular  officer  such  approval  is  a  condition  precedent 
and  there  is  no  binding  contract  until  the  same  is  given.  But 
where  it  appears  that  both  of  the  parties  have  treated  the 
condition  as  complied  with  there  has  been  a  sufficient  ap- 
proval to  take  the  agreement  out  of  the  operation  of  the 
rule.     (See  Uiiited  States  v.  Speed,  8  Wall.,  77.) 

The  contract  expressly  provides  that  the  work  thereunder 
shall  commence  "on  or  before  the  eighteenth  day  of  Feb- 
ruary, nineteen  hundred  and  eight,"  and  be  completed  "  on 
or  before  the  fifteenth  day  of  July,  nineteen  hundred  and 
eight."  Time  was  of  the  essence  of  the  agreement,  and  it 
was  stipulated  that  liquidated  damages  should  accrue  to  the 
United  States  if  the  contract  was  not  completed  on  a  day 
certain. 

It  appears  that  the  Government  delayed  the  contractor  in 
the  commencement  of  the  work  about  forty  days  during  the 
best  season  of  the  year  for  construction  purposes  in  the  Phil- 
ippine Islands  by  its  failure  to  consummate  the  necessary 
leases  to  the  land  upon  which  the  buildings  were  to  be 
erected.  As  a  natural  result  of  this  delay,  so  caused  by  th^ 
Government,  the  contractor  was  forced  to  construct  the 
cement  foundations  of  the  buildings  during  the  wet  season, 
when  heavy  rains  materially  obstructed  the  progi'ess  of  the 
work  and  increased  its  cost  to  the  contractor. 
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In  the  leading  English  case  of  Holme  v.  Guppy  (3  Meeson 
&  Welsby,  386,  389),  the  plaintiffs  had  entered  into  a  written 
contract  to  build  a  brewery  for  the  defendants  within  four 
months  and  a  half  after  the  date  of  the  contract,  and  in 
case  of  default  by  the  plaintiffs  in  completing  same  within 
that  time  they  were  to  forfeit,  as  liquidated  damages,  £40  per 
week  for  each  week  the  work  was  delayed  after  the  time 
specified  for  completion.  The  plaintiffs  were  delayed  four 
weeks  in  the  commencement  of  the  work  by  reason  of  the 
defendants'  failure  to  give  them  possession,  and  during  the 
progress  of  the  work  they  were  also  delayed  one  week  by  the 
default  of  their  own  workmen  and  four  weeks  by  the  delay 
of  the  defendants'  workmen,  and  the  work  was  not  com- 
pleted until  after  the  specified  time.  The  court  held  that 
the  defendants  were  not  entitled  to  deduct  any  sum  as  liqui- 
dated damages.    In  the  course  of  the  decision  the  court  said : 

"It  is  clear,  from  the  terms  of  the  agreement,  that  the 
plaintiffs  undertake  that  they  will  compfete  the  work  in  a 
given  four  months  and  a  half;  and  the  particular  time  is 
extremely  material,  because  they  probably  would  not  have 
entered  into  the  contract  unless  they  had  had  those  four 
months  and  a  half,  within  which  they  could  work  a  greater 
number  of  hours  a  day.  Then  it  appears  that  they  were  dis- 
abled by  the  act  of  the  defendant  from  the  performance  of 
that  contract;  and  there  are  clear  authorities  that  if  the 
party  be  prevented,  by  the  refusal  of  the  other  contracting- 
party,  from  completing  the  contract  within  the  time  limited, 
he  is  not  liable  in  law  for  the  default.  It  is  clear,  therefore^ 
that  the  plaintiffs  were  excused  from  performing  the  agree- 
ment contained  in  the  original  contract ;  and  there  is  nothing 
to  show  that  they  entered  into  a  new  contract  by  which  to 
perform  the  work  in  four  months  and  a  half,  ending  at  a 
later  period.  The  plaintiffs  were  therefore  left  at  large;  and 
consequently  they  are  not  to  forfeit  anything  for  the  delay.'* 

See  also  Russell  v.  Da  Bandeira  (13  Com.  Bench,  N.  S., 
148),  Dodd  V.  Churton  (1  Q.  B.,  562),  and  Wells  v.  Army  & 
Navy  Cooperative  Society  (86  L.  T.,  764). 

In  King  Iron  Bridge  and  Manufg.  Co.  v.  City  of  St.  Lomxs 
(43  Fed.  Rep.,  768,  769)  the  plaintiff  had  entered  into  a 
contract  with  the  defendant  on  November  18,  1887,  to  do 
certain  construction  work  on  the  superstructure  of  the  main 
spans  of  a  bridge,  on  stone  piers  to  be  built  by  the  defendant, 
and  it  was  stipulated  that  the  work  under  the  contract  should 
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be  commenced  within  one  week  after  written  notice  so  to  do 
had  been  given  to  the  plaintiff  by  the  defendant  and  be  com- 
pleted within  ten  months  thereafter.  It  was  also  agreed  that 
if  the  plaintiff  should  fail  to  complete  the  work  within  the 
time  limited  certain  deductions  should  be  made,  according 
to  a  graduated  scale,  as  liquidated  damages.  Notice  to  begin 
the  work  was  given  plaintiff  on  December  12,  1887,  but  the 
stone  piers  were  not  completed  by  the  defendant  or  made 
ready  to  receive  the  superstructure  until  November  12,  1888^ 
and  the  work  embraced  by  the  contract  was  not  completed  by 
the  plaintiff  until  June  17,  1889. 

The  court  held  that  the  defendant  was  not  entitled  to 
deduct  anything  as  liquidated  damages  for  the  delay.  In 
the  course  of  the  decision  the  court  said : 

"  The  result  is  that  the  provision  awarding  damages  in  a 
given  sum  should  there  be  delay  in  completing  the  contract,, 
was  as  effectually  eliminated  from  the  contract  as  if  the 
parties  had  canceled  it  by  express  agreement;  and  it  is 
wholly  immaterial  whether  we  say  the  provision  in  question 
was  waived,  or  that  the  defendant  is  estopped  from  insisting 
on  the  provision.  In  either  event,  the  result  is  the  same. 
The  citv,  by  its  own  default,  having  rendered  performance 
impossible  within  the  time  limited,  has  lost  its  right  to  claim 
the  deductions  specified  in  the  contract." 

In  the  case  of  Ittner  v.  United  States^  decided  by  the  Court 
of  Claims  April  13,  1908  (No.  29642),  the  claimant  had 
entered  into  a  contract  with  the  United  States  for  the  con- 
struction of  a  building,  the  contract  providing  that  the  work 
should  commence  on  or  before  April  6,  1903,  and  be  com- 
pleted on  or  before  January  1,  1904,  and  that  $20  per  day 
as  liquidated  damages  should  be  charged  to  the  plaintiff  if 
the  work  was  not  completed  within  the  time  specified.  The 
contract  further  provided  that  the  same  should  be  subject 
to  the  approval  of  the  Quarterpiaster-General,  United  States 
Army,  but  the  contract  was  not  approved  by  that  officer  until 
April  28, 1903,  twenty-two  days  after  plaintiff  was  obligated 
to  begin  work.  The  court  held  that  this  failure  on  the  part 
of  the  Government  to  comply  with  all  the  conditions  requisite 
to  enable  plaintiff  to  perform  his  part  of  the  contract  oper- 
ated as  a  waiver  of  the  time  provisions  in  said  contract,  and 
that  the  plaintiff  was  then  entitled  to  a  reasonable  time  in 


Digitized  by  VjOOQIC 


368  DECISIONS  OF  THE   COMPTROLLER. 

which  to  complete  the  work.  (See  District  of  Columbia  v. 
Camden  Iron  Worka^  181  U.  S.,  453,  and  Dannat  et  al.,  v. 
FuUer,  120  N.  Y.,  554.) 

In  14  Comp.  Dec.,  819,  it  was  held  that  default  on  the 
part  of  the  Government  in  failing  to  furnish  a  contractor 
certain  drawings  called  for  by  the  contract  until  fourteen 
days  after  the  time  stipulated  for  the  commencement  of  the 
work,  and  in  further  delaying  the  contractor  by  failing  to 
jnake  the  required  inspection  at  the  proper  timo,  operated 
as  a  waiver  of  time  provision  in  the  contract  and  nullified 
the  covenant  providing  that  liquidated  damages  should  be 
charged  to  the  contractor  if  the  work  was  not  completed  on 
time,  and  that  after  such  default  on  the  part  of  the  Govern- 
ment the  contractor  was  bound  to  perform  within  a  reason- 
able time. 

In  Hudson  on  Building  and  Engineering  Contracts  (3d 
€d.),  vol.  1,  page  524  et  seq.,  it  is  said: 

"  Liquidated  damages  stipulated  for  at  a  rate  of  each  day 
or  week  of  delay  in  completing  the  works  must  begin  to  run 
from  some  definite  date;  Kemp  v.  Rose  (1858),  1  Giff.,  258. 
It  follows,  therefore,  that  if  there  is  no  date  in  the  contract, 
or  if  the  date  in  the  contract  has  for  some  reason  ceased  to 
be  the  proper  date  for  the  completion  of  the  works,  there  is 
no  date  from  which  liquidated  damages  can  run,  and,  there- 
fore, all  right  to  recover  liquidated  damages  had  gone ;  Dodd 
V.  Churton  (1897),  1  Q.  B.,  562." 

See  also  Wait  on  Engineering  and  Architectural  Juris- 
prudence, page  270,  and  cases  therein  cited. 

The  contract  in  the  case  presented  provided  that  the  work 
should  be  performed  during  a  particular  period  of  time 
therein  specified,  and  this  provision  means  that  the  contractor 
shall  complete  the  work  within  that  period  of  time,  and  it 
also  means  that  he  shall  have  that  particular  period  of  time 
within  which  to  complete  it.  The  contractor  had  the  right 
to  rely  on  this  covenant  in  the  contract  providing  for  the 
commencement  and  completion  of  the  work,  and  was  jus- 
tified in  making  preparation  to  perform  his  part  of  the  con- 
tract in  strict  accordance  with  its  tenor. 

The  default  on  the  part  of  the  Government  in  preventing 
the  commencement  of  the  work  until  approximately  forty 
days  after  the  time  stipulated  for  such  commencement  oper- 
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ated  as  a  waiver  of  the  provision  in  the  contract  as  to  time 
and  nullified  the  provision  for  liquidated  damages. 

I  do  not  think  this  case  is  analogous  to  the  recent  case  of 
Morse  Dry  Dock  c6  Repair  Co.  v.  Seaboard  Transp.  Co.  (161 
Fed.  Rep.,  99). 

I  am  of  opinion  that  you  are  authorized  to  allow  the  con- 
tractor in  this  case  a  reasonable  time  under  all  the  circum- 
stances for  the  completion  of  the  work  required  by  the 
specifications,  having  regard  to  the  express  stipulations  as 
to  time  in  the  original  contract,  and  to  the  difficulties  flowing 
from  the  bad  weather  conditions  which  were  encountered  by 
the  contractor  through  the  Government's  failure  to  have  the 
leases  executed  and  approved  by  the  time  prescribed  for  the 
commencement  of  the  work.  Should  the  work  not  be  com- 
pleted within  a  reasonable  time,  under  all  of  the  circum- 
stances, the  actual  damages  accruing  to  the  Government  after 
the  expiration  of  such  reasonable  time  should  be  charged 
to  the  contractor  in  the  final  settlement  of  his  account. 


COMMUTATION  OF  RATIONS  AND  EXPENSES  OF 
MEALS  OF  SURFMEN  WHILE  TRAVELING. 

A  surfman  while  necessarily  absent  from  his  station  on  official  duty 
or  business  may  be  reimbursed  for  expenses  of  his  meals  from 
the  appropriations  for  the  Life-Saving  Service,  notwithstanding 
the  provisions  of  the  act  of  March  26,  1008,  allowing  a  daily 
ration  or  commutation  therefor  to  surfmen ;  but  where  the  surf- 
man  is  so  absent  for  an  entire  day,  and  is  furnished  with  meals 
or  reimbursed  for  the  expenses  thereof,  he  should  not  be  paid 
commutation  of  rations  for  that  day. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
December  8,  1908.) 

I  have  received  your  communication  of  the  3d  instant,  as 
f  oUows : 

"  Respectfully  referred  to  the  Comptroller  of  the  Treas- 
ury with  request  for  his  decision  whether  thie  within  bill  can 
prof^rly  be  paid  from  the  appropriations  for  the  Life-Sav- 
ing Service.  The  question  presented  is  whether  a  surfman 
in  the  Life-Saving  Service,  who,  under  section  2  of  the  act 
86464— vol  15—09 ^24 
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approved  March  26,  1908,  is  entitled  to  receive  commutation 
of  rations  at  the  rate  of  30  cents  per  day,  is  also  entitled  to 
be  reimbursed  for  the  expenses  of  his  meals  while  necessarilv 
absent  from  the  station  on  official  duty  or  business.  Surf- 
man  Eidlebach  was  allowed  commutation  of  rations  for  Sep- 
tember 20,  1908,  on  the  station  pay  roll  for  the  month  of 
September,  1908. 
"  It  is  requested  that  these  papers  be  returned." 

It  appears  from  the  accompanying  papers  that  William  A. 
Hutchings,  superintendent  of  the  ninth  life-saving  district, 
paid  the  Beach  Hotel,  at  Port  Lavaca,  Tex.,  50  cents  for  the 
supper  of  Charles  Eidlebach,  surfman  in  charge  of  the  sup- 
ply boat  that  met  the  said  district  superintendent  on  his 
official  visit  to  Saluria  Life-Saving  Station,  ninth  life-saving 
district,  and  included  it  in  his  account  for  traveling  ex- 
penses. 

A  surfman  when  performing  duty  under  orders  which 
necessarily  requires  his  absence  from  his  station  is  in  the 
status  of  a  traveler,  and  is  entitled  to  reimbursement  for  his 
necessary  expenses  incurred  in  the  performance  of  such  duty. 
The  expenses  in  this  case,  however,  were  paid  by  the  super- 
intendent of  the  ninth  life-saving  district  as  a  part  of  his 
traveling  expenses  in  visiting  the  Saluria  Life-Saving  Sta- ' 
tion  in  said  district.  The  surfman  having  been  required  to 
leave  his  station  and  meet  the  district  superintendent  with 
the  supply  boat  at  Port  Lavaca,  Tex.,  his  expenses  for  travel 
in  performing  this  duty  are  properly  chargeable  to  the 
United  States  unless  he  is  required  to  provide  his  own  food 
when  paid  a  commutation  of  rations  under  section  2  of  the 
act  of  March  26,  1908  (35  Stat.,  46),  which  provides: 

"  That  every  keeper  of  a  life-saving  station  and  every  surf- 
man in  the  Life-Saving  Service  of  the  United  States  shall 
be  entitled  to  receive  one  ration  per  day  or,  in  the  discretion 
of  the  Secretary  of  the  Treasury,  commutation  therefor  at 
the  rate  of  thirty  cents  per  ration." 

A  surfman  who  is  in  the  status  of  a  traveler  on  public  busi- 
ness is  not  required  by  this  act  to  provide  subsistence  for 
himself  when  traveling  at  his  own  expense,  but  may  be  re- 
imbursed for  such  expenses  therefor  as  are  actually  and 
necessarily  incurred.     (See  8  Comp.  Dec,  450.) 

You  are  therefore  advised  that  a  surfman  while  neces- 
sarily absent  from  his  station  on  official  duty  or  business  may 
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be  reimbursed  for  expenses  of  his  meals,  notwithstanding  tlie 
provisions  of  the  act  of  March  26,  1908. 

"Whether  in  case  he  is  paid  commutation  of  rations  instead 
of  being  furnished  rations  any  deduction  should  be  made  for 
the  period  he  is  absent  is  not  so  clear.  The  ration  provided, 
or  the  commuted  value  thereof,  is  intended  to  provide  food 
for  him  for  a  whole  day.  It  is  treated  as  a  unit  allowance 
for  a  day,  and  I  am  of  the  opinion  that  he  should  not  be 
charged  with  a  ration  furnished  unjess  he  is  furnished  food 
for  a  whole  day,  or  he  is  reimbursed  for  meals  for  a  whole 
day  while  absent  from  his  station  on  official  duty  or  business. 
If  he  is  so  absent  for  an  entire  day  and  is  furnished  with 
meals  or  reimbursed  for  the  expenses  thereof,  he  should  ndt 
be  paid  commutation  of  rations  for  that  day  (8  Comp.  Dec, 
450,458). 

The  act  of  May  27,  1908  (35  Stat.,  321),  provides: 

"  For  pay  of  crews  of  surfmen  employed  at  the  life-saving 
and  lifeboat  stations;  *  *  *  traveling  expenses  of  officers 
under  orders  from  the  Treasury  Department  >  *  *  *  and 
contingent  expenses,  including  freight,  storage,  rent,  *  *  ♦ 
advertising,  and  all  other  necessary  expenses  not  included 
under  any  other  head  of  life-saving  stations  on  the  coasts  of 
the  United  States,  one  million  nine  hundred  and  sixty-seven 
thousand  one  hundred  and  fifty-seven  dollars." 

You  are  advised  that  such  expenses  as  are  properly  in- 
curred for  the  subsistence  of  surfmen  while  necessarily  absent 
from  their  station  on  official  duty  or  business  would  be  prop- 
erly chargeable  to  the  appropriations  for  the  Life-Saving 
Service. 

It  appears  in  this  case  that  the  expenses  paid  were  the 
traveling  expenses  of  the  surfman.  As  such  he  should  have 
paid  them  and  rendered  the  account  therefor  himself.  But 
as  they  appear  to  have  been  paid  by  the  district  superin- 
tendent with  a  full  knowledge  of  the  facts,  and  in  good  faith 
under  the  belief  that  they  constituted  a  legitimate  part  of 
his  traveling  expenses  and  are  very  small  in  amount,  I  do 
not  see  that  any  useful  purpose  would  now  be  subserved  by 
requiring  the  surfman  to  submit  separate  account  therefor. 

You  are  therefore  advised  that  you  are  authorized  to  pay 
the  claim  if  otherwise  correct. 
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DESIGNATION  OF  BENEFICIARY  TO  RECER'E 
GRATUITY  OF  SIX  MONTHS'  PAY  OF  ENLISTED 
MAN  OF  ARMY. 

A  beneficiary  designated  by  an  enlisted  man  of  the  Army,  who  subse- 
quently died  of  disease  contracted  in  the  line  of  duty,  to  receive 
six  months'  pay  in  accordance  with  the  provisions  of  the  act  of 
May  11,  1908,  such  designation  not  having  been  completed  in  the 
manner  contemplated  by  the  regulations  governing  the  designa- 
tion of  beneficiaries,  but  "being  supported  by  statements  of  the  com- 
manding officer  of  the  soldier  that  it  was  made  up  at  the  dictation 
of  the  soldier  and  that  it  represented  his  wishes  In  the  matter, 
is  entitled  to  receive  payment  of  the  six  months*  pay  due  under 
*  said  act  of  May  11,  1908,  provided  the  account  is  approved  by  the 
Secretary  of  War  before  payment. 

(Assistant  Comptroller  Mitchell  to  Lieut.  Col.  H.  L.  Rogers^ 
post  paymaster^  U.  S,  Army^  Decemher  8^  1908.) 

I  have  received  your  communication  of  the  4th  instant, 
requesting  my  decision  of  a  question  presented  by  you  as 
follows : 

"I  have  the  honor  to  inclose  herewith  papers,  received 
at  this  office,  relating  to  payment  of  six  months'  pay  upon 
death  of  an  officer  or  enlisted  man  on  the  active  list  of  the 
Army  under  -the  act  of  May  11,  1908,  in  case  of  the  late 
John  A.  Duffy,  sergeant  Battery  F,  Second  Field  Artillery, 
and  to  request  that  I  be  advised  if  the  certificate  of  the  sol- 
dier's commanding  officer,  appearing  on  beneficiary  card, 
will  be  sufficient  to  cover  payment  of  the  amount  involved 
to  Mrs.  Joseph  Gallagher,  a  sister  of  the  late  Sergeant 
Duffy." 

The  act  of  May  11,  1908  (35  Stat,  108),  provides: 

"  That  hereafter,  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Army, 
the  Paymaster-General  of  the  Army  shall  cause  to  be  paid 
to  the  widow  of  such  officer  or  enlisted  man,  or  to  any  other 
person  previously  designated  by  him,  an  amount  equal  to 
six  months'  pay  at  the  rate  received  by  such  officer  or  enlisted 
man  at  the  date  of  his  death,  less  seventy-five  dollars  in  the 
case  of  an  officer  and  thirty-five  dollars  in  the  case  of  an 
enlisted  man.  From  the  amount  thus  reserved  the  Quarter- 
master's Department  shall  be  reimbursed  for  expenses  of 
interment,  and  the  residue,  if  any,  of  the  amount  reserved 
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shall  be  paid  subsequently  to  the  designated  person.  The 
Secretarj'  of  War  shall  establish  regulations  requiring  each 
officer  and  enlisted  man  to  designate  the  proper  person  to 
whom  this  amount  shall  be  paid  in  case  of  his  death,  and 
said  amount  shall  be  paid  to  that  person  from  funds  appro- 
priated for  the  pay  or  the  Army." 

It  appears  from  evidence  filed  that  Sergeant  Duffy  was 
enlisted  Februarj^  26,  1908,  and  that  he  died  October  9,  1908, 
of  disease  contracted  in  the  line  of  duty.  The  unsigned 
beneficiary  card  submitted  reads  as  follows: 

"  I,  John  A.  Duffy,  a  corporal  of  Battery  F,  Second  Field 
Artillery,  on  the  active  list  of  the  United  States  Army,  born 
on  the  l7th  day  of  October,  1885,  in  Philadelphia,  Pa.,  and 
enlisted  on  the  26th  day  of  February,  1908,  do  hereby  desig- 
nate Mrs.  Joseph  Gallagher,  who  is  my  sister,  and  whose 
address  is  Germantown,  Philadelphia,  Pa.,  as  the  person  to 
whom  shall  be  paid  the  six  months'  pay  authorized  by  the 
act  of  Congress  approved  May  11,  1908,  in  the  event  of  my 
death  from  wounds  or  disease  contracted  in  the  line  of  duty. 
This  designation  revokes  any  and  all  previous  designations 
for  the  like  purpose." 

The  certificate  of  the  commanding  officer  on  the  face 
thereof  is  as  follows : 

"  Made  up  as  above  at  the  dictation  of  Corporal,  subse- 
quently Sergt.,  John  A.  Duffy,  Battery  F,  Second  Field 
Artillery,  but  not  signed  prior  to  his  death. 

Edward  A.  Stuart, 
Captain  Second  Regiment  Field  Artillery^ 
Commaafiding  Battery  F^  Second  Artillery. '^^ 

The  instructions  or  regulations  governing  the  designation 
of  beneficiaries  under  said  act  of  May  11, 1908,  read: 

"  1.  The  execution  of  the  signature  will,  in  the  case  of  an 
officer,  be  witnessed  by  the  next  superior  commander,  and  in 
the  case  of  an  enlisted  man  by  the  recruiting  officer,  com- 
manding officer,  or  other  available  commissioned  officer.  If 
a  commissioned  officer  is  not  available,  the  signature  will  be 
duly  witnessed  and  attested  by  a  notary  public  or  other  offi- 
cial provided  with  a  seal  and  authorized  by  law  to  administer 
oaths  for  general  purposes. 

"2.  Names  and  addresses  will  be  leffibly  written.  Names 
in  full,  and  street  and  house  number  (if  any)  will  be  given. 

"3.  One  of  these  forms  will  be  prepared  and  forwarded 
in  the  case  of  every  officer  and  enlisted  man.  AH  officers 
upon  appointment  and  all  recruits  upon  enlistment  will,  at 
the  time  of  their  appointment  or  enlistment,  make  the  pre- 
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scribed  designation,  which  in  the  case  of  an  officer  will  be 
forwarded  to  the  Adjutant-General  of  the  Army,  with  the 
officer's  letter  accepting  his  appointment,  and  in  the  case  of 
a  recruit  will  he  forwarded  with  his  enlistment  paper. 

''  4.  Designations  duly  made  and  filed  will  continue  to  be 
valid  and  sufficient,  unless  revoked,  as  long  as  the  officers  or 
enlisted  men  making  the  designations  continue  upon  the 
active  list  of  the  Army. 

"  5.  Should  an  officer  or  enlisted  man  desire  to  change  a 
beneficiary  previously  designated  by  him  and  to  make  a 
new  designation,  he  may  do  this  by  filling  in  and  forwarding 
to  the  Adjutant-General  of  the  Army  another  designation 
on  the  prescribed  form,  properly  completed/' 

The  soldier's  commanding  officer  stated  to  the  Adjutant- 
General  of  the  Army,  November  21,  1908,  that: 

"  Sergt.  John  A.  Duffy  was  quite  a  young  man,  and  it  is 
the  general  belief  that  he  had  never  been  married.  Upon 
being  required  to  do  so,  he  named  the  beneficiary  stated  on 
the  inclosed  card,  which  was  prepared  under  his  dictation. 
Before  it  was  signed,  however,  he  became  ill  and  died  sud- 
denly. I  feel  convinced  that  this  card,  though  unsigned, 
represents  Sergeant  Duffy's  wishes  in  the  matter." 

The  beneficiary  card  was^not  completed,  that  is  to  say, 
signed  by  the  designator  in  the  manner  contemplated  by  the 
regulations,  but  in  view  of  the  statements,  supra^  of  the  com- 
manding officer  of  the  soldier's  battery  and  the  fact  that  the 
law  does  not  specifically  declare  how  the  designation  shall 
be  made,  I  am  of  opinion  that  payment  of  the  six  months' 
pay  due  under  the  act  of  May  11,  1908,  supra,  may  be  made 
to  Mrs.  Joseph  Gallagher,  sister,  provided  the  account  is 
approved  by  the  Secretary  of  War  before  payment. 


EXTRA-DUTY  PAY  OF  ENLISTED  MAN  OF  THE 
ARMY  WHO  PERFORMS  THE  DUTIES  OF 
TROOP  CLERK. 

An  enlisted  man  of  the  Amiy  who  was  detailed  for  special  duty  as 
troop  clerk  was  not  in  the  performance  of  extra  duty  within  the 
meaning  of  the  law  and  regulations  covering  the  payment  of 
extra-duty  pay,  and  he  Is  not  entitled  to  additional  compensation 
for  his  services  as  troop  clerk. 
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{Decision  by  Assistant  Comptroller  Mitchell^  December  9y 

1908.) 

Thomas  A.  Brady  appealed  October  6,  1908,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  260404,  dated  November  30,  1907. 

He  claimed  extra-duty  pay  for  services  as  troop  clerk 
while  serving  as  sergeant  of  Troop  H,  Eleventh  United 
States  Cavalry. 

The  Auditor  disallowed  the  claim  because — 

"The  records  of  the  War  Department  fail  to  show  that 
soldier  was  on  extra  duty  as  troop  clerk.  He  was  detailed 
for  special  duty  as  such,  but  there  is  no  law  authorizing 
additional  compensation  for  detail  on  special  duty." 

The  military  records  show  that  claimant  was  first  enlisted 
September  3,  1901,  and  was  discharged  September  2,  1904,  a 
.sergeant;  he  reenlisted  October  1,  1904,  and  was  discharged 
September  30, 1907.  The  records  show  that  claimant  was  on 
extra  duty  as  school-teacher  from  October  30, 1904,  to  March 
31,  1905,  and  from  September  26,  1905,  to  October  5,  1906. 
He  was  paid  extra-duty  pay  for  these  periods,  as  shown  by 
the  records.  The  records  also  show  that  claimant  was  on 
.special  duty  as  troop  clerk  from  May  2,  1904,  to  August  31, 
1904;  from  March  31,  1905,  to  April  16,  1905;  and  from 
August  24,  1905,  to  September  26,  1905.  It  is  for  these 
periods,  when  reported  on  special  duty,  that  claim  is  now 
asserted  for  extra-duty  pay. 

Sections  1235  and  1236,  Revised  Statutes,  provide : 

"  Sec.  1235.  Working  parties  of  soldiers  shall  be  detailed 
for  employment  as  artificers  or  laborers,  in  the  construction 
of  permanent  military  works  or  public  roads,  or  in  other  con- 
stant labor  only  upon  the  written  order  of  a  commanding 
oflBcer,  when  such  detail  is  for  ten  or  more  days. 

'•  Sec.  1236.  Details  to  special  service  from  forces  in  the 
field  shall  be  made  only  with  the  consent  of  the  commanding 
officer  of  the  forces." 

Section  1287,  Revised  Statutes,  as  amended  by  the  acts  of 
July  5,  1884  (23  Stat,  110),  and  March  3,  1885  (23  Stat., 
356),  provides: 

"  When  soldiers  are  detailed  for  employment  as  artificers 
or  laborers  in  the  construction  of  permanent  military  works, 
public  roads,  or  other  constant  labor  of  not  less  than  ten  days* 
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duration,  they  shall  receive,  in  addition  to  their  regular  pay, 
the  following  compensation:  (Fifty  cents  per  day  for  me- 
chanics, artisans,  school-teachers,  and  clerks  at  Army,  divi- 
sion, and  department  headquarters,  and  thirtv-five  cents  per 
day  for  other  clerks,  teamsters,  laborers,  and  other  enlisted 
men  on  extra  duty.)  This  allowance  of  extra  pay  shall  not 
apply  to  the  troops  of  the  Ordnance  Department." 

Paragraph  167,  Army  Regulations,  1904,  in  force  covering 
the  periods  of  this  claim,  reads : 

"  Enlisted  men  detailed  to  perform  specific  services  which 
remove  them  temporarily  from  the  ordinarv  duty  roster  of 
the  organization  to  which  they  belong  will  be  reported  on 
extra  duty  if  receiving  increased  compensation  therefor, 
otherwise  on  special  duty.  They  will  not  be  placed  on  extra 
dutj^,  except  as  bakers  or  to  perform  the  necessary  routine 
services  in  the  Quartermaster's  and  Subsistence  Departments* 
without  the  sanction  of  the  department  commander;  they 
will  not  be  emploved  on  extra  duty  in  time  of  war,  nor  in 
time  of  peace  for  labor  in  camp  or  garrison  which  can  prop- 
erly be  performed  by  fatigue  parties.  Allotments  of  funds 
for  payment  of  extra-duty  men  at  department  headquarters 
and  depots  under  the  control  of  department  commanders  will 
only  be  made  with  the  approval  of  the  Secretary  of  War. 
Duty  of  a  military  character  must  be  performed  without 
extra  compensation." 

In  an  opinion  dated  the  2d  instant  rendered  to  the  Adju- 
tant-General of  the  Army  and  concurred  in  by  the  Secretary 
of  War,  in  this  case  and  three  others  submitted  by  this  office^ 
the  Judge- Advocate-General  of  the  Army  makes  the  distinc- 
tion between  "extra"  and  '^special"  duty,  and  says: 

"  The  distinction  between  '  extra  '  and  '  special '  duty  is  as 
old  as  the  military  establishment.  The  law  has  always  pro- 
vided rations,  fuel,  clothing,  and  barrack  accommodation  to 
enlisted  men,  but  it  has  never  made  specific  provision  for 
preparing  and  serving  the  food,  cutting  and  nandling  the 
fuel,  carmg  for  the  stoves  and  heating  and  lighting  appa- 
ratus, altermg  and  repairing  uniform,  or  for  the  police  and 
security  of  the  squad  rooms,  or  for  keeping  the  company 
records,  rosters,  and  books.  It  is  assumed  that  all  these  serv-  . 
ices,  being  for  the  benefit  of  the  enlisted  men,  will  be  ren- 
dered by  the  enlisted  men  themselves.  It  has  also  been  as- 
sumed that,  save  for  the  small  allowance  now  made  by  law 
to  company  cooks  and  mess  sergeants,  the  services  would  be 
rendered  without  cost  to  the  public,  as  they  relate  exclusively 
to  the  comfort  and  welfare  of  the  enlisted  men. 
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"  The  term  '  special  duty '  has  always  been  applied  to  the 
services  above  described,  which  are  rendered  by  enlisted  men 
in  connection  with  the  interior  administration  of  companies 
and  other  organizations.  This  for  the  reason  above  stated^ 
that  they  relate  solely  to  the  comfort  and  convenience  of  the 
men  themselves  and  the  safety  of  the  public  property  per- 
taining to  the  company,  together  with  the  private  property 
belonging  to  the  enlisted  men  who  constitute  its  membership. 
The  cookmg  of  food,  the  preparation  and  serving  of  rations^ 
the  police  of  the  kitchen  and  dining  room,  the  preparation 
of  reports  and  returns  and  the  keeping  of  company  books,, 
the  cleaning,  heating,  and  the  maintenance  of  order  in  the 
squad  rooms,  the  care  of  the  gun  racks  and  other  public 
property,  the  police  of  the  stables,  the  feeding  of  the 
animals,  etc..  are  among  the  scirvices  rendered  by  enlisted 
men  which  lall  under  the  general  term  and  description  of 
*  special  duty.'  Each  man  is  expected  to  attend  to  these  duties 
himself,  or  to  contribute,  by  his  labor,  to  their  complete  per- 
formance; but  the  experience  of  more  than  a  century  has 
been  that  the  several  duties  above  described  are  of  such  a 
character  that  they  can  be  performed  to  better  advantage  by 
one  or  several  men,  detailed  for  that  purpose  from  time  to 
timcj  than  by  the  entire  membership  of  the  company.  No 
pay  IS  due,  for  the  reasons  above  stated.  The  services  pertain 
to  the  company,  and  are  rendered  by  the  enlisted  men  as  an 
incident  or  their  enlistment  contracts.  Consideration  for  the 
service  rendered  takes  the  form  of  excusing  those  who  per- 
form special  duty  from  a  portion  of  the  guard  duty,  drill, 
fatigue^  or  detacned  service  that  is  recjuired  by  regulations 
and  existing  orders;  the  principle  being  that,  if  one  man 
cooks  for  the  company,  cares  for  the  squad  room,  acts  as 
company  clerk,  or  as  room  or  stable  orderly,  his  comrades  do 
his  duty  for'  him  in  consideration  of  the  benefit  which  the 
entire  membership  of  the  company  derives  from  the  service 
rendered  by  the  individual. 

*  -  *  «  «  *  *  « 

"  There  is  a  kind  of  service,  not  always  strictly  military 
in  character,  which  it  has  been  found  necessary  to  require  of 
troops,  and  which,  since  1819,  has  been  designated  as  '  extra 
duty.'  This  duty  has  consisted  in  opening  and  repairing 
roads,  constructing  fortifications,  barracks,  storehouses,  and 
other  buildings  at  cantonments  and  military  posts,  the  mak- 
ing of  surveys,  the  construction  and  repair  of  bridges,  etc. 
The  works  so  described  had  no  connection  with  the  interior 
administration  of  companies  as  above  described,  and  was 
performed  by  the  assignment  of  several  companies,  battal- 
ions, regiments  or  brigades,  the  strength  or  the  working 
party  depending  upon  the  importance,  character,  and  neces- 
sity of  the  work  to  be  done.    As  this  constituted  no  part  of  a 
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soldier's  duty  proper,  provision  for  the  payment  of  enlisted 
men  engagea  m  such  work  was  made,  at  a  relatively  early 
day,  in  the  following  enactment : 

"'Whenever  it  shall  be  found  expedient  to  employ  the 
Army  at  work  on  fortifications,  in  surveys,  in  cutting  roads, 
and  other  constant  labor,  of  not  less  than  ten  days,  the  non- 
commissioned officers,  musicians,  and  privates  so  employed 
shall  be  allowed  15  cents,  and  an  extra  gill  of  whisky  or 
spirits,  each,  per  day,  while  so  employed.'  Act  of  March  2, 
1819  (3  Stat.  L.,  488). 

"  In  the  act  of  May  19,  1846  (9  Stat.  L.,  13),  the  rate  of 
extra-duty  pay  was  fixed  at  15  cents,  with  a  commutation 
of  the  spirit  ration,  which  was  to  be  paid  in  cash. 

«  «  «  «  *  «  « 

"  There  is  another  form  of  extra  duty  upon  which,  for  a 
number  of  years  past,  it  has  been  found  necessary  and  expedi- 
ent to  employ  enlisted  men.  At  every  military  post  the 
constant  services  of  certain  classes  of  tradesmen,  including 
carpenters,  painters,  plumbers,  tinners,  packers,  teamsters, 
clerks  in  the  supply  departments,  etc.,  are  required.  These 
services,  if  considerable  in  amount,  are  obtained  by  contract, 
or  from  civil  employees  in  the  operation  of  their  contracts 
of  employment.  But  in  a  majority  of  cases  it  has  been  found 
that  they  can  be  better  rendered  by  enlisted  men,  in  the  form 
of  extra-duty  services.  The  services  rendered  by  these  de- 
tailed soldiers  are  not  rendered  to  their  comrades,  and  do 
not  inure  directly  to  their  comfort  and  convenience ;  they  are 
rendered  to  the  public  and  might  be  obtained,  as  has  been 
seen,  by  contract  or  from  employees  in  the  operation  of 
contracts  of  employment.  As  these  services  are  not  a  part 
of  a  soldier's  duties,  those  who  render  them  are  entitled  to 
compensation  therefor,  and  such  compensation  has  been  fixed 
by  Congress  in  the  clause  making  provisions  for  extra-duty 
pay  in  the  annual  acts  of  appropriation  for  the  support  of 
the  Army. 

"  From  what  has  been  said  it  will  appear  that  since  1819 
the  terms  special  duty  and  extra  duty  have  had  a  definite 
meaning  in  the  administration  of  the  militarv  establishment. 
The  term  extra  duty  has  related  to  constant  labor,  extending 
over  a  period  of  not  less  than  ten  days,  not  connected  with 
the  interior  administration  of  a  company,  regiment,  or  other 
organization,  and  for  this  service  compensation  in  the  form 
of  extra-duty  pay  has  been  allowed  by  law.  The  term 
special  duty^  since  the  organization  of  the  Government  under 
the  Constitution,  has  related  to  service  clearly  connected  with 
the  administration  of  companies,  battalions^  regiments,  etc, 
or  with  the  comfort  and  welfare  of  the  enlisted  men  belong- 
ing to  such  organizations.    It  is  a  duty  which  belongs  to  the 
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organization — ^to  the  enlisted  men  of  the  company  or  regi- 
ment, and  not  to  the  public.  As  the  amount  required  of  each 
member  is  so  small,  it  can  be  better  and  more  efficiently  per- 
formed by  one  or  more  persons  than  by  many.  For  that 
reason  the  practice  of  more  than  a  century  has  been  to  allow 
the  services  included  under  the  denomination  '  special  duty ' 
to  be  performed  by  enlisted  men  detailed  particularly  K)r 
that  purpose.  As  the  detailed  men  render  a  service  which 
ordinarily  devolves  upon  all  members  of  the  organization, 
the  consideration  therefor  takes  the  form  of  temporary  ex- 
emption from  drill,  guard  duty,  detached  service,  etc.,  dur- 
ing the  period  of  the  detail.  From  the  nature  of  the  service 
rendered,  no  money  compensation  has  ever  been  expected 
or  allowed,  as  the  service  rendered  is  to  the  men  of  the 
organization  and  not  to  the  public.    ♦    *    ♦  " 

In  support  of  his  claim  and  appeal  for  extra-duty  pay  the 
claimant  calls  attention  to,  and  relies  upon,  the  decisions  of 
the  Court  of  Claims  in  the  case  of  Holthaus  v.  The  United 
States  (42  Ct.  Cls.,  544),  and  of  this  office  in  the  Narkle  Case 
(14  Comp.  Dec,  151).  Both  Holthaus  and  Narkle  were 
enlisted  men  of  the  Marine  Corps. 

Private  Holthaus  first  presented  his  claim  for  extra-duty 
pay  while  detailed  as  clerk  to  the  commanding  officer  at 
Marine  Barracks,  Washington,  D.  C.,  to  the  Auditor  for  the 
Navy  Department,  and  the  same  was  disallowed  by  that 
officer  June  4, 1904,  upon  the  ground  that  enlisted  men  of  the 
Marine  Corps  detailed  for  service  as  clerks  at  the  several 
marine  stations  are  not  entitled  to  extra-duty  pay.  The 
Auditor  subsequently  reported  to  this  office  as  follows : 

"  The  appeal  of  C.  Lewis  Holthaus,  private,  U.  S.  Marine 
Corps,  for  extra  pay  while  serving  as  clerk  in  the  office  of 
the  commanding  officer  of  the  Marine  Barracks  at  Washing- 
ton, D.  C,  is  herewith  returned  with  all  the  papers. 

"  The  acting  commandant  of  the  Marine  Corps  reports 
May  6,  1904,  that— 

"*'  The  claimant  *  *  *  was  not  credited  with  extra- 
duty  pay  on  the  rolls  of  the  Marine  Barracks,  Washington, 
D.  C,  between  May  21,  1900,  and  September  1,  1903,  both 
dates  inclusive,  because  it  had  not  been  the  custom  to  allow 
extra  compensation  to  enlisted  men  of  the  Marine  Corps  so 
employed.     Nor  is  it  at  present  the  custom. 

" '  2.  The  Marine  Barracks,  Washington,  D.  C,  is  a  mili- 
tary post  within  the  meaning  of  the  Comptroller's  decision 
in  the  case  of  Herman  Shaw,  corporal,  U.  S.  Marine  Corps 
(9  Comp.  Dec,  p.  716).' 
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"  The  quartermaster  of  the  Marine  Corps  reports  that '  no 
application  for  such  pay  was  ever  made  to  his  office.'  He 
also  states  that  payment  by  his  office  of  extra-duty  pay  to 
enlisted  men  regularly  detailed  thereon  by  competent  author- 
ity is  made  only  on  the  written  order  of  the  commandant  of 
tKe  corps ;  that  no  written  order  was  issued  to  Private  Holt- 
haus  to  perform  extra  duty  as  clerk  for  the  period  in  ques- 
tion, and  in  no  instance  has  an  enlisted  man  detailed  by  the 
commanding  officer  of  a  post  on  daily  or  special  duty  as  clerk 
or  otherwise  for  periods  not  less  than  ten  consecutive  days 
received  extra-duty  pay  from  his  office. 

"  It  has  not  been  tne  practice  of  paying  enlisted  men  extra- 
duty  pay  while  serving  as  clerks  at  the  several  marine  sta- 
tions. 

On  appeal  to  this  office  the  Auditor's  action  was,  on  June 
23, 1904,  affirmed  (10  Comp.  Dec.,  858).  It  was  held  by  this 
office,  quoting  from  the  syllabus,  that — 

"An  enlisted  man  of  the  Marine  Corps  is  not  entitled  to 
extra-duty  pay  while  detailed  as  a  clerk  to  the  commanding- 
officer  at  the  Marine  Barracks,  Washington,  D.  C,  unless 
such  detail  was  made  by  written  order  of  his  commanding 
officer,  and  was  sanctioned  by  the  commandant  of  the  Marine 
Corps." 

Subsequently  Holthaus  brought  a  suit  for  extra-duty  pay 
in  the  Court  of  Claims,  where  it  was  found  by  the  court 
that— 

"The  name  of  the  claimant  was  continuously,  from  the 
21st  day  of  May,  1900,  to  the  1st  day  of  September,  carried 
upon  the  muster  rolls  as  being  on  special  duty  as  clerk  at 
the  commanding  officer's  office  at  the  marine  barracks. 

"  This  roll  had  to  be  and  was  approved  monthly  by  the  said 
commanding  officer  and  sent  by  him  to  the  headquarters  of 
the  Marine  Corps.  In  the  performance  of  his  clerical  duties 
he  kept  all  pay  accounts  of  the  command,  including  every- 
thing pertaining  to  the  accounts  of  the  enlisted  men,  and 
compiled  the  reports  on  public  property,  ordnance  stores, 
and  whatever  kind  of  reports  are  made  in  the  office  of  the 
commanding  officer  and  general  correspondence  of  the  com- 
manding officer.  The  employment  of  the  claimant  on  this 
duty  was  known  to  the  Commandant  of  the  United  States 
Marine  Corps,  both  from  the  receipt  and  muster  rolls  at  his 
office  and  also  personally." 

Upon  such  findings  of  fact  the  court  held  as  a  conclusion 
of  law  that  Private  Holthaus  was  entitled  to  recover  from 
the  United  States  extra-duty  pay  as  claimed  by  him. 
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In  the  Narkle  case,  decided  by  this  office,  it  appeared  that 
"Narkle  was  detailed  on  special  duty  as  clerk  in  the  command- 
ing officer's  office  at  the  marine  barracks,  where  he  was  then 
serving,  continuously  from  September  5  to  December  7. 
1903,  and  as  clerk  to  the  examining  board  at  said  barracks 
from  March  13  to  31, 1904,  and  that  the  duty  was  performed 
by  the  verbal  order  of  the  commanding  officer  of  said  bar- 
racks ;  in  other  words,  it  was  held  that  the  facts  in  his  case, 
as  submitted  by  the  Auditor  for  the  Navy  Department,  were 
substantially  the  same  as  those  in  the  Holthaus  ease.  Upon 
the  facts  thus  appearing  this  office  decided,  in  view  of  the 
decision  of  the  Court  of  Claims  in  the  Holthaus  case,  that 
Narkle  was  entitled  to  the  extra-duty  pay  covering  the 
periods  stated. 

In  the  present  case  it  appears  that  the  claimant  was  on 
special  duty  as  troop  clerk  by  the  verbal  orders  of  the  troop 
commander.  It  does  not  appear  that  his  detail  on  such 
duty  was  with  the  sanction  of  the  department  commander 
or  that  such  sanction  was  necessary  to  place  him  on  the  duty 
which  he  was  performing.  The  services  which  claimant 
rendered  related  solely  to  the  interior  administration  of  the 
troop  of  which  he  was  a  member,  were  for  his  individual 
benefit  along  with  the  other  enlisted  men  of  his  troop,  and 
were  such  as  could  properly  be  required  of  him  under  his 
enlistment  contract  without  extra  compensation  therefor. 
The  duties  were  rendered  as  an  incident  of  his  enlistment 
contract,  and  as  such  must  be  without  additional  compensa- 
tion. 

In  the  cases  of  Holthaus  and  Narkle,  while  they  were  nomi- 
nally on  special  duty^  yet,  as  a  matter  of  fact,  they  appear 
to  have  been  on  extra  duty  within  the  meaning  of  the  law 
end  regulations  covering  the  payment  of  extra-duty  pay, 
having  in  view  the  distinction  made  by  the  War  Department 
between  "  extra  "  and  "  special "  duty. 

I  am  of  opinion  that  the  case  of  claimant  upon  the  facts 
appearing  therein  is  not  controlled  by  the  decisions  in  the 
Holthaus  and  Narkle  cases,  and  that  the  claim  asserted  for 
extra-duty  pay  must  be  disallowed  upon  the  ground  that  he 
was  not  in  the  performance  of  extra-duty  within  the  mean- 
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ing  of  the  law  and  regulations  covering  the  payment  of  extra- 
duty  pay. 

The  action  of  the  Auditor  is  affirmed. 


PAYMENT  OF  EXPENSES  OF  CONSTABLES  FOR 
SERVING  WARRANTS  ISSUED  BY  JUSTICE  OF 
THE  PEACE. 

The  approprla'tlon  "Miscellaneous  expenses.  United  States  courts," 
Is  properly  chargeable  with  the  amount  claimed  by  a  constable, 
and  approved  by  an  order  of  the  United  States  district  court,  for 
serving  on  defendants  warrants  of  arrest  for  violation  of  the  pro- 
visions of  section  5438  of  the  Revised  Statutes,  issued  by  a  Jus- 
tice of  the  peace  under  and  in  conformity  to  the  provisions  of 
section  1014  of  the  Revised  Statutes,  when  authorized  and  ap- 
proved by  the  Attorney-General. 

{Decision  by  Comptroller  Tracewell^  December  12^  1908.) 

The  Auditor  for  the  State  and  other  Departments  has 
reported  under  date  of  the  1st  instant  for  approval,  dis- 
approval, or  modification  under  section  8  of  the  act  of 
July  31,  1894  (28  Stat.,  208),  the  following  decision  making 
an  original  construction  of  the  statutes : 

"  This  office  has  before  it  for  settlement  a  claim  of  D.  A. 
Watson,  a  constable  of  Crawford,  Nebr.,  in  the  amount  of 
$6.30,  for  fees  charged  for  serving  warrants,  including  mile- 
age to  serve,  on  behalf  of  the  United  States,  issued  by  a 
justice  of  the  peace,  ex  officio  United  States  commissioner. 
The  facts  and  nistory  of  the  case  are  fully  set  forth  in  the 
claim  and  accompanying  correspondence.  The  amount  of 
the  claim  has  been  approved  bv  the  Attorney-General  as 
payable  from  the  appropriation  for  '  Miscellaneous  expenses, 
United  States  courts,  1908.' 

"  The  appropriation  for  '  Miscellaneous  expenses.  United 
States  courts,  1908,' provides : 

" '  For  payment  or  such  miscellaneous  expenses  as  may  be 
authorized  bv  the  Attorney-General  for  the  United  States 
courts  and  their  officers,  including  the  furnishing  and  col- 
lecting of  evidence  where  the  United  States  is  or  may  be  a 
party  in  interest,  and  moving  of  records,     *     *     *.' 

"  It  will  be  noticed  that  the  above  appropriation  provides 
for  three  clas>:es  of  expenses  to  be  paid  from  it:  moving  of 
records ;  furnishing  and  collecting  evidence  where  the  United 
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States  is  or  may  be  a  party  in  interest ;  and  payment  of  such 
miscellaneous  expenses  as  may  be  authorized  by  the  Attorney- 
General  for  the  united  States  courts  and  their  oncers. 

''  It  is  submitted  that  the  items  charged  in  the  claim  fall 
under  no  one  of  the  above-mentioned  classes  of  expenses  and 
provided  for  in  the  appropriation  above.  While  they  have 
oeen  approved  by  the  Attorney-General  as  miscellaneous 
expenses  of  the  courts,  yet  the  Comptroller  has  held  that  the 
'  form  must  give  wajr  to  the  facts,'  and  the  facts  are  that  the 
charges  are  for  service  of  process^  as  shown  by  the  charges 
themselves.  Service  of  process  is  not  a  miscellaneous  ex- 
pense for  'United  States  courts  and  their  officers,'  but  a 
specific  item,  the  compensation  for  which  is  provided  for 
exclusively  by  the  appropriation  for  '  Salaries,  fees,  and 
expenses  of  marshals.  United  States  courts ;'  but  it  has  been 
held  that  this  appropriation  is  only  applicable  to  United 
States  marshals  or  their  deputies,  and  can  not,  therefore,  be 
chargeable  with  this  claim.  Consequently  it  is  apparently 
obvious  that  the  appropriation  for  '  Miscellaneous  expenses, 
United  States  courts,'  should  not  be  charged  with  these  items 
of  fees  for  service. 

"As  to  the  right  of  a  state  or  county  constable  to  serve 

grocess  for  the  United  States  and  to  receive  compensation 
rom  the  United  States  therefor,  in  his  capacity  of  a  state 
officer  and  without  having  been  deputized  or  authorized  as. 
a  United  States  officer;  the  question  on  this  point  alone 
without  any  conditions  or  special  circumstances,  has  never,. 
to  the  knowledge  of  this  office,  been  determined.  The  only 
decision  approaching  this  matter  is  found  in  13  Comp.  Dec, 
236.  See  also  decision  of  the  Comptroller  of  the  Treasury  in 
the  case  of  W.  D.  Fossett,  United  States  marshal  for  the 
district  of  Oklahoma,  August  30,  1905. 

**  Section  1014,  Revised  Statutes,  United  States,  relates 
only  to  the  manner  of  executing  the  laws  or  mode  oi  process 
and  not  to  the  serving  of  process  and  charging  compensa- 
tion therefor  by  state  officers.  A  justice  of  the  peace  has 
certain  authority  under  the  Revised  Statutes  of  the  United 
States  to  issue  warrants  of  arrest,  but  it  is  not  believed  that,, 
in  absence  of  affirmative  law,  his  constable  has  any  authority 
to  serve  the  warrants  issued  by  him  in  a  United  States  case, 
for  violations  of  United  States  statutes. 

"  This  question  is  not  free  from  doubt  and  should  be  set- 
tled in  order  to  establish  practice. 

"This  office  desires  a  decision  on  the  bare  question  of 
whether  a  state  or  county  constable  can,  of  himself,  in  his 
capacity  as  such  constable,  without  being  affected  by  condi- 
tions or  circumstances,  serve  process  issued,  or  perform  serv- 
ice on  behalf  of  the  United  States,  and  receive  compensation 
therefor  from  the  United  States. 
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"This  office  is  of  opinion  that  the  claim  of  Mr.  Watson 
should  not  be  allowed  under  the  appropriation  for  *  Miscel- 
laneous expenses,  United  States  courts,  1908,'  nor  under  any 
other  appropriation  made  by  the  United  States,  and  so 
decides. 

I  gather  from  the  correspondence  relative  to  the  expenses 
in  question  that  the  constable  is  claiming  compensation  for 
services  rendered  the  United  States  in  connection  with  the 
arrest  and  apprehension  of  three  persons  charged  with  vio- 
lating the  provisions  of  section  5438,  Revised  Statutes.  The 
warrants  which  were  served  by  the  constable  were  issued  by 
a  justice  of  the  peace  upon  the  request  and  complaint  of  an 
officer  of  the  United  States  Army  under,  and  in  conformity 
to,  the  provisions  of  section  1014,  Revised  Statutes,  which 
section  reads  as  follows : 

"  For  any  crime  or  offense  against  the  United  States,  the 
•offender  may,  by  any  *  ♦  *  justice  of  the  peace  *  ♦  ♦ 
of  any  State  where  he  may  be  found,  and  agreeably  to  the 
usual  mode  of  process  against  offenders  in  such  State,  and 
at  the  expanse  of  the  United  States^  be  arrested  and  impris- 
oned, or  bailed,  as  the  case  may  be,  for  trial  before  such 
court  of  the  United  States  as  by  law  has  cognizance  of  the 
offense    ♦    *    *." 

The  constable  who  served  the  warrants  in  the  present  case 
was  the  regularly  acting  constable  for  the  trial  justice  court 
out  of  which  the  warrants  issued,  and  such  service  as  he  and 
the  trial  justice  performed  were  for  the  benefit  of  the  United 
States. 

The  claim  of  the  trial  justice  for  services  rendered  by  him, 
in  issuing  the  warrants,  etc.,  has  already  been  properly  audi- 
ted and  paid  (1  Comp.  Dec,  54),  and  it  would  seem  that 
payment  to  the  constable  for  his  services  in  actually  making 
the  arrests  is  equally  a  proper  charge  against  the  United 
States,  providing  there  is  an  appropriation  available  for 
that  purpose,  section  1014,  supra^  making  the  Government 
liable  for  the  expenses  incident  to  the  arrest  of  such  offend- 
ers upon  warrants  issued  by  a  justice  of  the  peace. 

The  appropriation  "  Miscellaneous  expenses.  United 
States  courts"  (35  Stat.,  377),  referred  to  by  the  Auditor, 
makes  express  provision  for  the  "  payment  of  such  miscella- 
neous expenses  as  may  be  authorised  by  the  Attorney-General 
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for  the  United  States  courts  and  their  officers,  including  the 
furnishing  and  collecting  of  evidence  where  the  United 
States  is  or  may  be  a  party  in  interest."  That  the  service 
rendered  by  the  constable  was  a  service  sanctioned  by  the 
United  States  district  court  for  the  district  of  Nebraska  as  a 
step  in  the  administration  of  justice  by  the  court  is  evi- 
denced by  the  following  order  entered  by  said  court  upon  its 
records,  a  fact  not  adverted  to  by  the  Auditor: 

"  In  the  United  States  District  Court,  District  of 
Nebraska — Chadron  Division. 

"Whereas  D.  A.  Watson,  constable  in  and  for  Dawes 
County,  at  Crawford,  and  in  the  Chadron  Division,  for  the 
District  of  Nebraska,  has  forwarded  an  account  for  his  offi- 
cial services  in  the  case  of  V.  S,  v.  B,  J.  Hackemell^  C.  G. 
Abbott  and  Chaa.  E.  Henderson^  duly  certified  by  oath  at- 
tached to  the  account,  and  the  district  attorney  has  submitted 
said  account  for  approval  in  open  court,  and  it  appearing  to 
the  court  that  the  services  therein  charged  have  been  actually 
and  necessarily  performed  as  therein  stated;  and  it  being 
proved  to  the  satisfaction  of  the  court  that  the  services 
therein  charged  have  been  actually  and  necessarily  per- 
formed as  therein  stated ;  *  *  *  and  whereas  the  charges 
in  said  account  appear  to  be  just  and  according  to  law^  it  is 

"  Ordered^  that  said  account,  amounting  to  six  and  30/100 
dollars  ($6.30),  be,  and  the  same  is  hereby  approved  this 
day  of  August  31, 1908.    Wm.  H.  Munger,  Judged 

I  think  the  above  order  is  entitled  to  consideration  as 
developing  the  fact  that  the  court  regarded  the  claim  of 
the  constable  as  a  proper  expense  incident  to  the  business 
of  the  court,  and  legally  payable  by  the  Government. 

It  moreover  appears  that  the  claim  was  expressly  author- 
ized and  approved  by  the  Attorney-General  in  the  sum  of 
$6.30  as  being  a  miscellaneous  expense  of  the  United  States 
courts  payable  out  of  the  appropriation  "  Miscellaneous  ex- 
penses, United  States  courts." 

In  view  of  the  foregoing  I  am  of  opinion  that  the  ap- 
propriation "  Miscellaneous  expenses.  United  States  courts," 
is  properly  chargeable  with  the  amount  claimed  by  the  con- 
stable for  serving  the  warrants  of  arrest  described  herein,  and 
the  decision  of  the  Auditor  is  accordingly  disapproved. 
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PAY  OF  ENLISTED  MAN  OF  NAVY  ABSENT 
WITHOUT  tEAVE. 

An  enlisted  man  of  the  Navy  absent  from  Iiis  station  and  duty  without 
leave  is  not  entitled  to  pay  for  the  time  so  absent,  but  upon  his 
apprehension  and  delivery  to  the  naval  authorities  he  Is  there- 
after entitled  to  pay  unless  It  shall  be  forfeited  by  sentence  of  a 
court-martial. 

{Decision  hy  Assistant  Comptroller  Mitchell^  December  16^ 

1908.) 

F.  B.  Colby,  paymaster,  U.  S.  Navy,  appealed  November 
27,  1908,  from  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  making  a  disallowance  in  his  accounts  by  settle- 
ment No.  693-D,  dated  October  7,  1908,  of  $2.20,  as  follows: 

#733,  A.  Cairns,  Jr.,  C.  P.,  pay  for  3  da.  at  $22  per  mo.  disal- 
lowed. S.  C.  M.  Memo,  states  this  man  was  O.  L.  8  da. 
(Nov.  29-Dec.  7),  but  was  checked  only  5  da.  in  2/08 $2.20 

The  appellant  had  checked  Cairns  his  pay  for  five  days' 
absence  without  leave,  while  the  Auditor  charged  him  with 
three  days  more. 

It  is  shown  by  sufficient  evidence  that  Cairns  was  granted 
leave  from  the  U.  S.  S.  Alabama^  then  at  New  York,  on 
November  27,  1907,  from  which  he  was  to  return  on  Novem- 
ber 29.  He  did  not  return  on  that  day,  but  was  apprehended 
and  delivered  on  board  the  U.  S.  S.  Lancaster  at  League 
Island  December  3,  1907;  was  transferred  to  the  U.  S.  S. 
Georgia  December  4,  and  from  her  to  the  U.  S.  S.  Alabama 
at  Hampton  Boads,  Va.,  December  8, 1907. 

Under  date  December  9  the  commanding  officer  of  the 
Alabama  directed  the  appellant  to  check  against  the  account 
of  A.  Cairns,  C.  P.,  pay  and  rations  from  November  28  to 
December  2,  1907,  for  absence  without  leave.  He  was  so 
checked. 

Cairns  was  tried  by  court-martial  on  December  11,  1907, 
upon  the  charge  of  absence  from  station  and  duty  without 
leave,  November  29  to  December  8,  1907.  He  was  convicted 
and  sentenced  to  confinement  in  double  irons  on  bread  and 
water  for  eight  days,  with  full  ration  every  third  day,  and  to 
lose  thirty  days'  pay,  amounting  to  $22. 
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Cairns  was  not  entitled  to  pay  for  the  time  absent  without 
leave.  But  when  he  was  delivered  to  the  naval  authorities 
on  December  3,  1907,  he  became  subject  to  their  control  and 
to  such  duty  as  might  be  assigned  to  him  and  was  thereafter 
entitled  to  pay.  (3  Comp.  Dec.,  676;  9  id.,  231,  517,  568.) 
Any  further  forfeiture  of  pay  could  only  be  by  sentence  of  a 
court-martial  as  a  punishment  for  an  offense  against  naval 
discipline. 

The  appellant  checked  Cairns's  pay  until  his  delivery  to 
the  naval  authorities.  I  am  of  opinion  that  this  was  correct. 
The  Auditor's  settlement  is  therefore  disaffirmed  and  a  dif- 
ference is  found  in  favor  of  the  appellant  of  $2.20. 


PAYMENT  OF  JUDGMENTS  OF  UNITED  STATES 
COURTS  ON  COMPROMISE  AGREEMENT. 

In  the  absence  of  a  specific  appropriation  therefor  the  payment  under 
section  3220  and  3689,  Revised  Statutes,  of  Judgments  rendered 
by  the  United  States  circuit  courts  and  United  States  court  of 
appeals  in  the  Porto  Rican  bay  rum  cases,  as  the  basis  of  a  com- 
promise of  such  judgments  under  section  3229  of  the  Revised 
Statutes,  is  not  authorized. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
December  19,  1908.) 

I  have  received  your  letter  of  the  19th  instant,  as  follows: 

"  A  proposition  has  been  made  looking  to  a  coqipromise 
in  the  Porto  Rican  bay  rum  cases.  The  proposition  involves 
the  payment  within  ten  days  from  the  date  of  the  compro- 
mise of  all  judgments  rendered  by  the  United  States  circuit 
courts  and  United  States  circuit  court  of  appeals  against  the 
Government.  It  is  therefore  necessary  to  determine  whether 
or  not  there  is  an  existing  appropriation  from  which  such 
judgments  can  be  paid. 

"  I  request  your  opinion  as  to  what  appropriation,  if  anv, 
is  available  for  the  payment  of  such  judgments.  An  early 
reply  will  be  appreciated." 

The  act  of  April  27,  1904  (33  Stat.,  422),  provides: 

"That  hereafter  estimates  for  the  payinent  of  all  judg- 
ments against  the  United  States,  including  judgment  m 
Indian  depredation  claims  and  of  United  States  courts, 
shall  be  transmitted  to  Congress  through  the  Treasury  De- 
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partment  as  other  estimates  of  appropriations  are  required 
to  be  transmitted." 

In  the  absence  of  special  provision  of  law  to  the  contrary 
judgments  of  the  kind  indicated  in  your  communication 
would  have  to  be  transmitted  to  Congress  for  appropriation 
(8  Comp.  Dec,  263).  See  also  on  the  general  proposition 
the  decision  of  this  office  in  14  Comp.  Dec,  316. 

Section  3220  of  the  Revised  Statutes  authorizes  the  Com- 
missioner of  Internal  Revenue  to  remit,  refund,  and  pay 
back  taxes  erroneously  collected,  and  section  3689  of  the 
Revised  Statutes  makes  an  appropriation  to  pay  such  claims 
when  allowed.  Under  section  3229  of  the  Revised  Statutes 
the  Commissioner  of  Internal  Revenue  may,  with  the  advice 
of  the  Secretary  of  the  Treasury,  compromise  any  civil  or 
criminal  case  arising  under  the  internal-revenue  laws.  No 
specific  provision,  however,  appears  to  have  been  made  for 
the  payment  of  the  judgments  on  such  compromise.  In  the 
absence  of  such  a  provision  I  am  of  the  opinion  that  judg- 
ment claims  can  not  be  paid  under  the  provisions  of  sections 
3220  and  3689  of  the  Revised  Statutes. 

The  payment  of  judgment  claims  under  these  sections 
could  not  therefore  be  made  the  basis  of  a  compromise  under 
section  3229  except  on  condition  that  an  appropriation  there- 
for should  be  made  by  Congress. 

You  are  therefore  advised  in  reply  to  your  specific  question 
that  there  is  no  appropriation  available  to  pay  the  judg- 
ments indicated. 


PROVISION  IN  CONTRACT  FOR  PER  DIEM  FOR- 
FEITURE AS  "LIQUIDATED  DAMAGES"  CON- 
STRUED TO  BE  A  PENALTY. 

The  provision  of  a  contract  for  the  forfeiture  of  a  sum  of  money  as 
"  liquidated  damages "  for  each  and  every  day's  delay  in  com- 
pletion of  the  entire  work  or  any  particular  portion  of  the  work 
within  the  time  specified  is  a  stipulation  for  a  penalty,  enforceable 
only  to  the  extent  of  the  actual  loss  and  damages  sustained  by 
the  United  States  on  account  of  the  contractor's  delay  in  com- 
pletion. 

Where,  as  a  part  of  the  provision  of  a  contract  for  the  forfeiture 
of  a  sum  of  money  as  "  liquidated  damages  **  for  each  and  every 
day's  delay  in  completion  of  the  work,  a  right  is  given  to  the 
United  States  to  designate  any  particular  portion  of  the  work 


Digitized  by  VjOOQIC 


PKOVISION   FOR  A   PENALTY.  389 

for  completion  wltliin  a  reasonable  time  subject  to  sucli  for- 
feiture, the  fact  that  the  United  States  did  not  take  advantage  of 
its  right  to  thus  designate  portions  of  the  work  for  completion 
does  not  alter  the  nature  of  the  forfeiture  provision  or  make  It 
any  the  less  a  provision  for  a  penalty. 
Whether  the  term  **  forfeiture  "  shall  be  construed  to  import  a  penalty 
or  liquidated  damages  must  be  determined  by  the  circumstances 
in  which  such  term  is  used. 

{Decision  hy  Comptroller  Tracewell^  Dece',nher  23,  1908.) 

The  Remington  and  Sherman  Company  appealed  Septem- 
ber 2,  1908,  from  the  disallowance  by  the  Auditor  for  the 
Treasury  Department,  Certificate  No.  4932,  June  18,  1908, 
of  $7,173.80  claimed  to  be  due  under  the  contract  of  Septem- 
ber 20, 1900,  for  new  money  vaults  and  toilet  room,  and  work 
incident  thereto,  in  the  subtreasury  building  at  New  York, 
N.  Y. 

The  material  facts  from  which  this  claim  arises  appear  to 
be  as  follows : 

The  said  contract  of  September  20,  1900,  entered  into  be- 
tween O.  L.  Spaulding,  Acting  Secretary  of  the  Treasury,  for 
and  in  behalf  of  the  United  States,  of  the  first  part,  and  the 
Remington  and  Sherman  Company,  of  the  second  part,  pro- 
vided for  the  completion  of  the  work  thereunder,  in  accord- 
ance with  the  plans  and  specifications  and  to  the  satisfaction 
of  the  Supervising  Architect  of  the  Treasury,  in  the  follow- 
ing terms : 

"  It  is  further  covenanted  and  agreed  that  the  entire  work 
shall  be  completed  on  or  before  March  15,  1901;  that  any 
particular  portion  of  the  work  herein  provided  for  shall  be 
completed  within  such  reasonable  time  as  may  be  hereafter 
definitely  specified  by  the  said  party  of  the  first  part  in 
written  notice  to  the  said  party  or  the  second  part ;  and  that 
should  the  said  party  of  the  second  part  fail  to  complete  the 
entire  work  or  any  particular  portion  of  the  work  within 
the  time  so  specified,  then  the  said  party  of  the  second  part 
shall  forfeit  to  the  said  party  of  the  first  part  twenty  and 
20/100  dollars  per  diem,  as  liquidated  damages,  for  eacli  and 
every  day  thereafter  until  the  completion  of  the  same ;  pro- 
vided, that  if,  through  any  fault  of  the  party  of  the  first 
part,  the  party  of  the  second  part  is  delayed  in  the  execution 
of  the  work  included  in  this  contract,  the  party  of  the  second 
part  shall  be  allowed  one  day  additional  to  the  time  above 
stated  for  each  and  every  day  of  such  delay  so  caused,  the 
same  to  be  ascertained  by  the  Supervising  Architect;  pro- 
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vided  further,  that  no  claim  shall  be  made  or  allowed  for 
damages  which  may  arise  out  of  any  delay  caused  by  the 
party  of  the  first  part." 

The  "general  conditions,"  attached  to  and  made  a  part 
of  the  contract,  contain  the  following  provision : 

"  Delays.  Each  bidder  must  submit  his  proposal  with  the 
distinct  understanding  that,  in  case  of  its  acceptance,  time 
for  the  completion  of  the  work  shall  be  considered  as  of  the 
essence  of  the  contract,  and  that  for  the  cost  of  all  extra  in- 
spection, and  for  all  amounts  paid  for  rents,  salaries  of  con- 
tingent force,  and  other  expenses  entailed  upon  the  Govern- 
ment by  delay  in  completing  the  contract,  the  United  States 
shall  be  entitled  to  the  fixed  sum  of  one  twenty-fifth  of  1 
per  cent  of  the  contract  price,  as  liquidated  damages,  com- 
puted, estimated,  and  agreed  upon,  for  each  and  every  day's 
delay  not  caused  by  the  Unitea  States.  Provided,  however, 
that  the  collection  of  said  sum  may,  in  the  discretion  of  the 
Secretary,  be  waived  in  whole  or  in  part ;  and  that  the  con- 
tractor is  to  be  entitled  to  one  day.  in  addition  to  said  stipu- 
lated time,  for  each  day's  delay  tnat  may  be  caused  by  the 
Government." 

In  consideration  of  the  fulfillment  of  the  covenants  and 
agreements  of  the  contract  by  the  party  of  the  second  part 
the  United  States  agreed  to  pay  the  sum  of  $73,000. 

At  the  date  fixed  by  the  contract  for  completion,  March  It), 
1901,  but  a  small  portion  of  the  work  had  been  completed. 
The  contractor  was  permitted,  however,  to  go  on  with  the 
work,  and  the  same  was  substantially  completed  on  July  15, 
1903,  a  delay  of  two  years  and  four  months.  Notification  of 
settlement  under  the  contract  was  made  by  the  Secretary  of 
the  Treasury  to  the  contractor  on  March  5,  1904,  as  follows : 

"  You  are  allowed  in  the  settlement  the  benefit  of  four 
months  of  the  delay  in  completion  of  the  work,  thereby  leav- 
ing you  yet  two  years,  or  seven  hundred  and  thirty  days,  in 
default,  at  $29.30  per  day,  the  amount  stipulated,  aggi*egat- 
ing  $21,316;  and  I  have  to  advise  you  that,  in  view  or  all  the 
circumstances  surrounding  the  case,  the  department  on  the 
1st  instant  waived  the  provision  in  said  contract  stipulating 
the  per  diem  amount  of  liquidated  damages  for  delay  in 
completion  of  the  work,  except  in  so  far  as  to  charge  against 
you  only  so  much  of  the  $21,316  as  equals  the  amount  found 
outstanding  in  j^our  favor,  as  shown  by  the  books  of  the 
department,  namely,  $7,173.80,  which  amount  has  been  for- 
feited by  the  nonfulfillment  of  the  terms  of  the  contract  in 
question." 
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On  March  16,  1904,  the  contractor  protested  to  the  Secre- 
tary of  the  Treasury  against  the  above  settlement,  and  asked 
for  further  consideration  of  the  matter,  whiqh,  it  is  under- 
stood, was  denied  by  the  depai*tment. 

On  April  3,  1908,  claim  was  submitted  by  the  contractor 
to  the  Auditor  for  the  $7,173.80  declared  by  the  Secretar}'^  of 
the  Treasury  to  have  been  forfeited  to  the  Government  under 
the  terms  of  the  contract,  on  the  ground  that  the  forfeiture 
clause,  although  referring  to  the  forfeiture  as  "  liquidated 
damages,''  was  in  the  nature  of  a  provision  for  a  penalty, 
enforceable  only  to  the  extent  of  the  actual  damages  sus- 
tained by  the  United  States  on  account  of  the  contractor's 
delay. 

In  disallowing  the  claim  the  Auditor  upheld  the  settle- 
ment as  made  by  the  Secretary  of  the  Treasury.  The  Audi- 
tor called  attention  to  an  error  in  said  settlement,  whereby 
the  daily  rate  to  be  forfeited  as  "  liquidated  damages  "  was 
placed  at  $29.20,  or  one  twenty-fifth  of  1  per  cent  of  the 
contract  price  stipulated  in  the  ''  general  conditions,"  instead 
of  $20.20  stipulated  in  the  contract,  and  added : 

"  This,  however,  does  not  affect  the  result  of  the  Secre- 
tary's action,  as  it  was  clearly  his  intent  to  waive  all  above 
the  amount  found  outstanding  in  vour  favor,  as  shown  by 
the  books  of  the  department,  namely,  $7,173.80." 

Whether  the  provision  for  the  forfeiture  as  "  liquidated 
damages  "  of  $20.20  per  day  for  each  day's  delay  beyond  the 
time  specified  in  the  contract  for  its  completion  can  be  en- 
forced as  written,  depends  upon  whether  said  provision  is 
to  be  regarded  as  providing  for  a  penalty  or  for  liquidated 
damages.  The  term  "  forfeiture  "  is  generally  construed  by 
the  courts  to  import  a  penalty,  but  not  necessarily  so,  particu- 
larly when  used  in  connection  with  the  term  "  liquidated 
damages,"  and  its  meaning  must  be  determined  by  the  cir- 
cumstances in  which  it  is  used.  (Van  Buren  v.  Digqes^ 
52  U.  S.,  461, 477;  Chaude  v.  Shepard,  122  N.  Y.,  397;  Kdgar 
cfe  Thompson  Works  v.  United  States.  34  Ct.  Cls.,  205.) 

The  paragraph  from  the  "general  conditions,"  quoted 
Hupra^  which  is  made  a  part  of  the  contract,  clearly  indicates 
the  original  intention  of  the  Government  to  liquidate  all 
the  damages  which  it  would  suffer  from  the  contractor's 
default  in  completion  of  the  work  as  a  whole^  but  in  agreeing 
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upon  a  daily  rate  to  be  charged  against  the  contractor  for 
default  as  to  time  the  parties  have  used  language  in  the  con- 
tract that  can.  not  be  otherwise  construed  than  as  showing 
their  meaning  to  be  to  provide  for  a  penalty.  In  cases  of 
conflict  between  the  specifications  and  the  contract  the  latter 
is  controlling.     (5  Comp.  Dec,  349;  8  id.y  240.) 

The  forfeiture  clause  of  the  contract  contains  a  covenant 
to  the  effect  that  the  party  of  the  first  part  may  single  out 
any  particular  portion  of  the  work  and  require  its  comple- 
tion within  a  specified  reasonable  time  thereafter,  and  that 
for  any  failure  on  the  part  of  the  party  of  the  second  part 
to  complete  on  time  such  portion  or  portions  of  work  so 
designated  he  would  forfeit  as  "liquidated  damages"  the 
same  amount  per  diem  as  for  failure  to  complete  the  work  as 
a  whole.  In  other  words,  the  contract  provides  for  the 
same  amount  per  diem  not  only  for  breach  of  different  parts 
of  the  contract  of  presumably  various  degrees  of  importance 
and  injury,  but  also  for  breach  of  a  part  of  the  contract  as 
for  breach  of  the  entire  contract.  "  Such  a  rule  would  not 
only  put  the  same  value  on  a  small  part  as  on  a  large  part, 
but  would  put  the  same  value  on  any  part  as  on  the  whole." 
{Lyman  v.  Bahcock^  40  Wis.,  503,  518.)  The  enforcement 
of  such  a  provision,  penal  in  its  nature,  would  be  unjust  and 
is  not  upheld  by  the  courts,  since  its  enforcement  would 
sanction  the  recovery  of  a  sum  agreed  to  be  paid  alike  for 
any  one  lesser  breach  as  for  any  one  important  breach. 
(Bignall  v.  Gould,  119  U.  S.,  495,  498;  Sun  Printing  <k 
Publishing  Association  v.  Moore,  183  U.  S.,  642,  664,  672; 
Jaquith  V.  Hudson,  5  Mich.,  123;  Daily  v.  Litchfield,  10 
Mich.,  29,  37;  Hooper  v.  Savannah  &  Memphis  R.  R.  Co., 
69  Ala.,  529,  536;  Keehle  v.  Keeble,  85  Ala.,  552,  557,  558; 
Mansur  <&  Tehhets  Implement  Co,  v.  The  Tissier  Arms  d 
Hdu\  Co.,  136  Ala.,  597,  600;  8  Comp.  Dec,  487;  46  MS. 
Comp.  Dec,  500,  July  24,  1908.) 

The  penal  nature  of  the  provision  of  the  contract  in 
question  is  further  shown  by  the  fact  that,  in  the  event  of 
the  contractor's  delay  in  completion  of  any  one  or  more  of 
the  designated  portions  of  the  work  or  of  the  entire  work, 
said  delay  periods  could  have  run  simultaneously,  thus  multi- 
plying the  per  diem  forfeiture  for  so  many  of  the  delay 
days  as  the  delays  in  parts  or  the  whole  of  the  work  might 
be  coincident.     The  fact  that  the  party  of  the  first  part  did 
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not  take  advantage  of  its  right  to  thus  designate  portions 
of  the  work  for  completion  does  not  alter  the  nature  of  the 
forfeiture  provision  as  a  whole  or  make  it  any  the  less  a  pro- 
vision for  a  penalty. 

I  am  of  opinion  that  the  provision  of  the  contract  for  the 
forfeiture  of  $20.20  per  diem  as  "  liquidated  damages  "  for 
each  and  every  day's  delay  in  completion  of  the  entire  work 
or  any  particular  portion  of  the  work  within  the  time  speci- 
fied is  in  reality  a  stipulation  for  a  penalty  and  enforceable 
only  to  the  extent  of  the  actual  loss  and  damages  sustained 
by  the  United  States  on  account  of  the  contractor's  delay  in 
completion  of  the  contract  within  the  time  originally  set 
therefor. 

In  response  to  a  request  of  this  office  for  information  as 
to  the  actual  damages  sustained  by  the  United  States  on  ac- 
count of  the  contractor's  delay  in  this  case,  the  Secretary  of 
the  Treasury  has  referred  the  following  itemized  statement 
submitted  by  the  Supervising  Architect  of  the  Treasury: 

Services  of  chief  engineer  and  superintendent,  one-tenth 
day,  13  times  per  month  for  twenty-four  months,  at  $2,900 
per  annum $249.60 

Services  of  assistant  superintendent,  one-tenth  day,  13  times 
per  month  for  twenty-four  months,  at  $2,000  per  annum. _        171. 60 

Services  of  Carpenter  Damers,  detailed  as  acting  inspector, 
he  having  some  knowledge  of  steel  work,  thirty  days,  at 
$3.50  per  day 105. 00 

Services  of  Ironworker  Stream  as  acting  inspector,  six  days, 
at  $2.50  per  day 15.00 

Services  of  temporary  watchmen  during  the  period  of 
delay 610.  00 

Traveling  expenses  of  representatives  of  this  department 
who  inspected  the  work  during  the  period  of  delay 87. 95 

Temporary  ventilation  during  the  period  of  delay 68.90 

ronstruction  of  temporary  door  made  necessary  by  delay__        100. 00 

Total 1,  408.  05 

With  reference  to  the  above  items  for  services  of  chief 
engineer  and  superintendent  and  of  assistant  superintendent, 
calculated  upon  the  basis  of  services  for  one-tenth  day,  13 
times  per  month,  for  twenty-four  months,  at  $2,900  and 
$2,000,  respectively,  per  annum,  and  following  the  govern- 
ment salary  tables  in  use  prior  to  July  1,  1904,  the  totals  of 
^id  items  amount  to  $247.90  and  $170.96,  respectively,  in- 
stead of  $249.60  and  $171.60  as  above  stated,  and  said  items 
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are  correspondingly  corrected.  Correct  total  of  all  said 
items,  $1,405.71. 

In  addition  to  the  above  the  chief  engineer  and  superin- 
tendent of  United  States  public  buildings  at  New  York,  in 
his  report  to  the  Supervising  Architect  which  accompanies 
the  latter's  statement,  calls  attention  to  an  item  of  damage, 
amounting  to  $1,575,  covering  the  services  of  Robert  W. 
Hunt  and  Co.  as  mill  and  shop  inspectors  during  ten  and  one- 
half  months  of  the  delay  period.  The  aggregate  of  all  the 
damages  thus  specified  by  the  Secretary  of  the  Treasury  is 
$2,980.71. 

The  appellant  will  be  allowed  the  difference  between  the 
$7,173.80  declared  forfeited  by  the  Secretary  of  the  Treasury 
as  aforesaid  and  the  said  actual  damages  of  $2,980.71,  and 
a  certificate  of  differences  will  issue  accordingly  in  favoi  of 
appellant  in  the  sum  of  $4,193.09. 


COMPENSATION  OF  MACHINIST  IN  THE  BUREAU 
OF  ENGRAVING  AND  PRINTING  FOR  INJURY 
RECEIVED. 

Whether  or  not  the  claim  of  a  machinist  in  the  Bureau  of  Engraving 
and  Printing  for  compensation  for  injury  that  disabled  him 
from  performing  his  worl£  comes  within  the  provisions  of  the 
act  of  May  30,  1908,  is  for  the  Secretary  of  Ck)mmerce  and  I^bor 
to  decide. 

The  Secretary  of  Commerce  and  Labor  Is  required  by  the  terms  of 
the  act  of  May  30,  1908,  to  find  from  the  evidence  whether  a 
claim  submitted  under  said  act  for  compensation  for  time  lost 
on  account  of  injuries  received  in  the  course  of  employment  Is 
established,  and  his  construction  of  the  act  in  this  respect  will 
be  followed  unless  such  construction  raises  a  question  of  law 
independent  of  fact  and  is  clearly  wrong. 

If  the  Secretary  of  Commerce  and  I^abor  has  decided  or  should 
decide  that  the  employees  of  the  Bureau  of  Ehigraving  and 
Printing  are  entitled  to  compensation  while  absent  on  account 
of  injuries  received  in  the  course  of  employment  under  the  act 
of  May  30,  1908,  their  pay  during  such  absence  Is  governed  by 
said  act  and  they  can  be  paid  only  such  comi)en8ation  as  is 
approved  for  absence  on  account  of  such  injuries  under  the 
provisions  of  said  act. 

{Comptroller  Trace  well  to  the  Secretary  of  th^  Treasury^ 
December  26,  1908.) 
By  your  reference  of  the   15th   instant  you   request  nfy 
decision   of   the   question   presented   in   a   letter   from   the 
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Director  of  the  Bureau  of  Engraving  and  Printing,  dated 
December  8,  1908,  as  follows : 

"  I  inclose  herewith  a  claim  of  Mr.  Patrick  H.  Shanley 
for  compensation  for  injury  that  disabled  him  from  per- 
forming his  work  of  machinist  in  the  Bureau  of  Engraving 
and  Prmting,  from  August  24  to  September  14,  1908,  in- 
clusive. 

"  In  his  affidavit  to  the  claim  Mr.  Shanley  states  that  he 
received  no  compensation  from  the  Government  for  any 
part  of  the  period  for  which  the  claim  is  made.  The  fact 
IS,  however,  that  Mr.  Shanley  was  paid  on  the  rolls  of  the 
bureau  for  the  full  period  of  absence  while  continuously 
unable  to  resume  work,  but  the  time  of  absence  represented 
by  such  payment  was  deducted  from  his  regular  annual 
leave.  This  deduction  of  time,  I  assume,  is  his  ground  for 
stating  that  he  received  no  compensation  for  any  part  of 
the  period.  I  have  the  honor  therefore  to  submit  the  ques-. 
tion  to  be  decided  by  proper  authority  whether  the  deduction 
of  time  from  Mr.  Shanley's  annual  leave  is  to  be  regarded 
as  an  offset  to  the  payment. 

"My  signature  to  a  certificate  to  the  claim  is  withheld 
pending  your  instructions  in  the  matter." 

The  act  of  May  30, 1908  (85  Stat.,  556),  provides: 

''That  when,  on  or  after  August  first,  nineteen  hundred 
and  eight,  anv  person  employed  by  the  United  States  as 
an  artisan  or  laborer  in  any  of  its  manufacturing  establish- 
ments, arsenals,  or  navy-vards,  or  in  the  construction  of 
river  and  harbor  or  fortification  work  or  in  hazardous  em- 
ployment on  construction  work  in  the  reclamation  of  arid 
lands  or  the  management  and  control  of  the  same,  or  in 
hazardous  employment  under  the  Isthmian  Canal  Commis- 
sion, is  injured  in  the  course  of  such  employment,  such  em- 
ployee shall  be  entitled  to  receive  for  one  year  thereafter, 
unless  such  employee,  in  the  opinion  of  the  Secretary  of 
Commerce  and  Labor,  be  sooner  able  to  resume  work,  the 
same  pay  as  if  he  continued  to  be  employed,  such  payment 
to  be  made  under  such  regulations  as  the  Secretaiy  of  Com- 
merce and  Labor  may  prescribe:  Proinded^  That  no  com- 
pensation shall  be  paid  under  this  act  where  the  injury  is 
due  to  the  negligence  or  misconduct  of  the  employee  injured, 
nor  unless  said  injury  shall  continue  for  more  than  nfteeii 
days.  All  questions  of  negligence  or  misconduct  shall  be 
determined  1^  the  Secretary  of  Commerce  and  Labor.    *  *  * 

"  Sec  3.  That  whenever  an  accident  occurs  to  any  em- 
ployee embraced  within  the  terms  of  the  fii^st  section  of  this 
act  and  which  results  in  death  or  a  probable  incapacity  for 
work,  it  shall  be  the  duty  of  the  official  superior  of  such 
employee  to  at  once  report  sucli  accident  and  the  injury  re- 
sulting therefrom  to  the  head  of  his  bureau  or  independent 
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office,  and  his  report  shall  be  immediately  communicated 
through  regular  official  channels  to  the  Secretary  of  Com- 
merce and  Labor.     *     *     * " 

What  such  report  shall  contain  is  then  specified.  One  of 
these  is,  "  any  other  matters  required  by  such  rules  and  regu- 
lations as  the  Secretary'  of  Commerce  and  Labor  may  pre- 
scribe." It  is  also  provided  that  "  the  head  of  each  depart- 
ment or  independent  office  shall  have  power,  however,  to 
charge  a  special  official  with  the  duty  of  making  such 
reports." 

Section  4  of  the  act  provides  that : 

''  *  *  *  In  the  case  of  incapacity  for  work  lasting  more 
than  fifteen  days,  the  injured  party  desiring  to  take  the  bene- 
fit of  this  act  shall,  within  a  reasonable  period  after  the 
expiration  of  such  time,  file  with  his  official  superior,  to  be 
forwarded  through  regular  official  channels  to  the  Secreta,ry 
of  Commerce  and  Labor,  an  affidavit  setting  forth  the 
grounds  of  his  claim  for  compensation,  to  be  accompanied 
by  certificate  of  the  attending  physician  as  to  the  cause  and 
nature  of  tlie  injury  and  probaole  duration  of  the  incapacity, 
or  the  nonproduction  of  the  certificate  shall  be  satisfactorily 
accounted  for.  If  the  Secretary  of  Commerce  and  LaboV 
shall  find  from  the  report  and  affidavit  or  other  evidence 
produced  by  the  claimant  or  his  or  her  legal  representatives, 
or  from  such  additional  investigation  as  the  Secretary  of 
Commerce  and  Labor  may  direct,  that  a  claim  for  compensa- 
tion is  established  under  this  act,  the  compensation  to  be 
paid  shall  be  determined  as  provided  under  this  act  and 
approved  for  pavment  bv  the  Secretary  of  Commerce  and 
I^bor.     ♦     *     ♦' 

"  Sec.  7.  That  the  United  States  shall  not  exempt  itself 
from  liability  under  this  act  by  any  contract,  agreement,  rule, 
or  regulation,  and  any  such  contract,  agreement,  rule,  or 
regulation  shall  be  pro  tanto  void. 

"  Sec.  8.  That  all  acts  or  parts  of  acts  in  conflict  herewith 
or  providing  a  different  scale  of  compensation  or  otherwi* 
regulating  its  payment  are  hereby  repealed." 

It  appears  from  the  statement  of  the  Director  of  the 
Bureau  of  Engraving  and  Printing  that  Mr.  Shanley  has 
already  been  paid  compensation  as  if  he  had  been  actually 
employed  during  the  period  in  question.  His  absence  on 
account  of  the  injury  was  charged  to  his  annual  leave  of 
absence. 

If  Mr.  Shanley  is  an  employee  who  is  embraced  within 
the  provisions  of  the  act  of  May  30,  1908,  mpra^  the  pay- 
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ment  to  him  was  unauthorized,  for  the  reason  that  said  act 
is  exclusive  and  persons  entitled  to  compensation  under  it, 
for  time  lost  on  account  of  injuries  received  in  the  course 
of  their  employment,  can  only  be  paid  in  the  manner  and 
in  accordance  with  the  conditions  named  in  said  act  (15 
Comp.  Dec,  115,  161). 

The  cases  cited  were  decisions  rendered  upon  the  request 
of  the  Chairman  of  the  Isthmian  Canal  Commission  con- 
struing the  act  of  May  30,  1908,  supra^  as  it  applied  to  that 
service.  In  the  second  of  these  decisions,  dated  September 
26,  1908,  this  office  said  (p.  164)  : 

"An  employee  who  comes  within  the  provisions  of  the 
act  of  May  30,  1908,  is  not  entitled  to  receive  pay  by  virtue 
of  the  terms  of  his  contract,  but  can  only  be  paid  under  the 
terms  and  conditions  and  upon  compliance  with  the  act  of 
May  30,  1908." 

In  view  of  the  fact,  however,  that  the  claim  for  such  com- 
pensation must  be  submitted  to  the  Secretary  of  Commerce 
and  Labor,  who  is  required  to  find  from  the  reports  and 
affidavit  or  other  evidence  whether.a  claim  for  compensation 
under  said  act  is  established,  I  am  of  the  opinion  that  his 
construction  of  said  act  as  to  the  class  of  claims  embraced 
within  it  should  be  followed  by  this  office  unless  such  con- 
struction raises  a  question  of  law  independent  of  fact  and  is 
clearly  wrong.  {Bates  &  Guild  Co,  v.  Payne^  194  U.  S., 
106,  109.)  Whether  or  not  this  is  a  claim  that  comes  within 
the  provision  of  this  act  is  not  therefore  decided. 

Mr.  Shanley  having  been  paid  compensation  for  the  time 
for  which  he  now  claims  pay  under  the  act  of  May  30,  1908, 
and  having  now  submitted  a  claim  for  pay  under  said  act, 
you  should  require  him  to  refund  the  amount  paid  to  him 
as  erroneously  paid  and  transmit  his  claim  for  adjudication 
under  the  provision  of  said  act.  If  this  should  be  done  he 
would  have  standing  to  his  credit  the  number  of  days  leave 
that  he  lost  on  account  of  said  injury.  In  this  way,  and  in 
this  way  only,  should  Mr.  Shanley  be  given  the  benefit  of 
the  leave  with  which  he  was  charged  while  he  was  absent 
injured. 

If  the  Secretary  of  Commerce  and  Labor  has  decided  or 
should  decide  that  the  employees  of  the  Bureau  of  Engi-aving 
and  Printing  are  entitled  to  compensation  while  absent  on 
account  of  injuries  received  in  the  course  of  employment 
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under  the  act  of  May  30,  1908,  only  such  compensation  as 
is  approved  for  absence  on  account  of  such  injuries  under  the 
provisions  of  said  act  should  be  paid  to  said  employees.  If 
they  come  within  the  provision  of  said  act  their  pay  is 
governed  by  it  and  they  can  only  be  paid  under  it. 


BOUNTY  TO  ENLISTED  MEN  OF  NAVY  DIS- 
CHARGED BEFORE  EXPIRATION  OF  ENLIST- 
MENT PERIOD. 

The  bounty  act  of  July  4,  1864,  applies  alike  to  soldiers  in  tlit*  Army 
and  enlisted  men  of  the  Navy. 

An  enlisted  man  of  the  Navy,  who  was  discharged  after  service  of 
more  than  nine  months  of  his  enlistment  for  one  year.  Is  not 
entitled  to  more  tlian  two  installments  of  the  bounty  provided 
in  the  act  of  July  4,  1864,  for  a  one-year  enlistment. 

{Decision  hy  Assistcunt  Comptroller  Mitchell^  December  28, 

1908.) 
I  have  received  the  following  communication   from  the 
Auditor  for  the  Navy  Department  dated  December  11, 1908: 

"  As  requested  in  your  decision  December  9, 1897  (4  Comp. 
Dec,  313),  I  have  the  honor  to  transmit  herewith  the  papers 
in  the  claim  of  David  W.  Clark,  for  bounty,  for  such  action 
as  you  may  please  to  take. 

"The  facts  are  as  follows: 

"  David  W.  Clark,  enlisted  in  the  Navy  September  3, 1864, 
for  one  year  and  was  discharged  from  the  service  June  9, 
1865,  by  reason  of  reduction  of  the  naval  forces.  While  in 
the  service  he  was  paid  $65  bounty  and  presented  a  claim  to 
this  office  for  the  balance  of  the  $100  authorized  to  persons 
enlisting  into  the  Navy  for  one  year,  act  July  1,  1864  (13 
Stat.,  342),  section  4.  In  the  adjustment  of  his  claim  he  was 
allowed  $1.66  balance  due  on  second  installment  of  bounty 
and  claim  for  the  third  installment  was  disallowed  because 
he  had  not  served  nine  months. 

"Appeal  was  made  to  the  Comptroller  for  a  revision  of 
the  claim  and  on  March  31,  1908,  the  Comptroller  dismissed 
the  appeal  because  it  had  not  been  filed  within  one  year  from 
date  of  settlement,  appeal  No.  14876. 

"Upon  a  further  examination  I  find  that  the  claimant 
served  from  September  3,  1864,  to  June  9,  1865,  nine  months 
and  six  days. 

"The  Secretary  of  the  Navy,  in  letters  to  the  accounting 
officers  dated  September  24,  1866,  and  January  14,  1867, 
held: 
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" '  That  a  man  discharged  peremptorily,  because  his  services 
are  no  longer  required,  is  considered  as  having  completed  his 
term  of  service,  and  is  entitled  to  the  same  bounty  he  would 
have  received  had  he  completed  his  actual  term.' 

"  The  Second  Comptroller  allowed  claims  under  this  ruling 
where  the  men  have  served  to  within  three  months  of  their 
full  term  of  enlistment. 

"I  have  therefore  reopened  Clark's  claim  and  allowed 
him  $33.84,  being  the  balance  of  the  $100  bounty  due  for  his 
enlistment  in  the  naval  service  for  one  year.'' 

The  settlement  reopened  by  the  Auditor  was  No.  3517, 
made  by  his  predecessor  January  31,  1903. 

In  his  original  application  the  claimant  stated  that  he 
enlisted  on  the  gunboat  Victory^  No.  33,  on  or  about  Septem- 
ber 20,  1864,  and  was  discharged  June  9,  1865,  and  that  his 
discharge  was  lost.  The  Auditor  was  informed  by  the 
Bureau  of  Navigation,  Navy  Department,  January  7,  1903, 
that  the  records  of  the  bureau*  show  that  David  W.  Clark 
enlisted  as  a  volunteer  in  the  Navy  September  3,  1864,  on 
board  the  Victory  and  that  he  was  discharged  by  reason  of 
the  reduction  of  the  naval  force. 

Enlisted  men  of  the  Navy  were  first  allowed  bounty  by 
the  act  of  July  1, 1864  (13  Stat,  342),  as  follows: 

"  Sec.  4.  And  he  it  further  enacted^  That  persons  hereafter 
enlisted  into  the  naval  service  or  Marine  Corps  during  the 
present  war  shall  be  entitled  to  receive  the  same  bounty  as 
if  enlisted  in  the  Army    *     *     *." 

The  act  under  which  the  bounty  was  claimed  in  this  case 
and  allowed  by  the  Auditor  is  the  act  of  July  4,  1864  (13 
Stat.,  379),  which  provides  as  follows:  ' 

"That  the  President  of  the  United  States  may,  at  his 
discretion,  at  any  time  hereafter  call  for  any  number  of 
men  as  volunteers  for  the  respective  terms  of  one,  two,  and 
three  years  for  militarv  service;  and  any  such  volunteer, 
or,  in  case  of  draft,  as  hereinafter  provided,  any  substitute, 
shall  be  credited  to  the  town,  township,  ward  of  a  city, 
precinct,  or  election  district,  or  of  a  county  not  so  subdivided, 
towards  the  quota  of  which  he  may  have  volunteered  or 
engaged  as  a  substitute ;  and  every  volunteer  who  is  accepted 
and  mustered  into  the  service  for  a  term  of  one  year,  unless 
sooner  discharged,  shall  receive,  and  be  paid  by  the  United 
States,  a  bounty  of  one  hundred  dollars;  and  if  for  a  term 
of  two  years,  unless  sooner  discharged,  a  bounty  of  two 
hundred  dollars;  and  if  for  a  term  of  three  years,  unless 
sooner  discharged,  a  bounty  of  three  hundred  (iollars;  one- 
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third  of  which  bounty  shall  be  paid  to  the  soldier  at  the 
time  of  his  being  mustered  into  the  service,  one-third  at  the 
expiration  of  one-half  of  his  term  of  service  and  one- third 
at  the  expiration  of  his  term  of  service;  and  in  case  of  his 
death  while  in  service,  the  residue  of  his  bounty  unpaid 
shall  pe  paid  to  his  widow,  if  he  shall  have  left  a  widow ; 
if  not,  to  his  children,  or  if  there  be  none,  to  his  mother,  if 
she  be  a  widow." 

The  President  issued  his  proclamation  July  18,  1864  (13 
Stat.,  747),  calling  for  volunteers  under  this  act. 

It  was  uniformly  held  by  the  Second  Comptroller,  begin- 
ning August  30, 1866  (1  Dig.  Second  Comp.  Dec.,  section  197, 
201;  2  w/.,  132),  that  volunteers  in  the  Army  under  the  act 
of  July  4,  1864,  supra^  discharged  before  the  expiration  of 
their  terms  of  enlistment  because  their  services  were  no 
longer  necessary,  were  only  entitled  to  the  proportion  of  the 
bounty  which  had  actually  matured  at  the  date  of  discharge. 
The  same  ruling  has  also  been  made  in  this  office.  (1  Comp. 
Dec,  489,  491;  8  id,,  543;  12  id.,  600;  13  id.,  186.)  And  this 
interpretation  of  the  laws  is  in  accordance  with  opinions  of 
the  Attorney-General.  (11  Op.  Att.  Gen.,  223;  see  also  13 
U.,  192,  202.) 

In  an  opinion  rendered  by  the  Attorney-General  to  the 
Secretary  of  War  May  6,  1865  (11  Op.  Att.  Gen.,  223),  in 
construing  the  act  of  July  4,  1864,  supra,  it  was  said : 

"  I  am  of  opinion  that  a  volunteer  accepted  and  mus- 
tered into  the  service  under  the  statute  of  July  4,  1864, 
whether  for  a  term  of  one  year,  or  of  two  years,  or  of  three 
years,  if  he  is  mustered  out  of  the  service  for  the  reason 
mentioned  before  the  expiration  of  the  term  of  service  for 
which  he  enlisted,  is  entitled  only  to  receive  the  proportion 
of  the  bounty  allowed  him  by  the  statute,  whether  one-third 
or  two-thirds  thereof,  which  had  actually  accrued  before  the 
date  of  his  discharge.  If,  for  instance,  he  volunteered  for 
two  years,  and  is  mustered  out  before  the  expiration  of  his 
first  year  of  service,  he  can  not  claim  either  the  second  or 
the  third  installment  of  the  bounty  of  $200,  which  would  have 
been  payable  to  him  had  he  contmued  in  the  service  till  the 
expiration  of  the  two  years  for  which  he  enlisted.  The  vol- 
unteer only  who  at  the  time  of  his  discharge  has  completed 
one-half  of  the  term  of  service  for  which  he  enlisted,  is 
entitled  to  the  second  installment  of  one-third  of  the  amount 
of  bounty  given  to  him  by  the  act ;  and  he  is  entitled  to  no 
more  of  that  bounty.  If  he  is  discharged  on  the  next  day 
after  the  expiration  of  one-half  of  his  term  of  enlistment, 
the  second  installment  of  the  bounty  is  due  and  payable  to 
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him.  The  Government  can  not  reclaim  if  it  has  been  paid, 
nor  withhold  it  if  it  remain  unpaid.  But  the  discharge  pre- 
cludes him  from  receiving  the  third  installment.  That  only 
is  due  to  a  volunteer  who  may  have  served  through  the  whole 
term  for  which  he  enlisted." 

As  enlisted  men  of  the  Navy  are  entitled  by  the  act  of 
July  1,  1864,  axipra^  to  receive  the  ^^  same  bounty  as  if  en- 
listed in  the  Army,"  it  follows  necessarily  that  the  decisions 
referred  to  have  the  same  application  to  enlisted  men  in  the 
Navy  as  to  enlisted  men  in  the  Army.  It  would  not  be  proper 
nor  lawful  to  give  one  interpretation  to  the  bounty  act  of 
July  4,  1864,  in  its  application  to  soldiers  in  the  Army  and 
a  different  interpretation  in  applying  it  to  enlisted  men  of 
the  Navy. 

David  W.  Clark  served  more  than  nine  months  of  his  en- 
listment for  one  year,  and  under  the  terms  of  the  act  he  is 
entitled  to  two-thirds  of  the  bounty  of  $100,  one-third,  $33.33 
on  muster  in,  and  one-third,  $33.33,  on  the  expiration  of  one- 
half  of  his  term  of  service,  making  $66.66.  He  had  been 
paid  $65,  and  a  balance  of  $1.66  was  allowed  him  by  settle- 
ment No.  3517  of  January  31,  1903.  The  fact  that  he  served 
nine  months  of  his  year  for  which  enlisted  does  not  entitle 
him  to  the  third  installment  of  the  bounty  any  more  than  a 
service  of  seven  months  or  of  eight  months  would.  Following 
the  opinions  of  the  Attorney-General  and  the  uniform  hold- 
ing of  this  office  referred  to,  I  am  of  opinion  that  he  is  not 
entitled  to  more  than  the  two  installments  which  he  has  been 
paid. 

The  Auditor's  settlement  No.  44564,  dated  December  10, 
1908,  of  which  he  has  advised  me,  is  revised  upon  my  own 
motion  and  a  difference  is  found  in  favor  of  the  United 
States  of  $33.34. 

PAYMENT  TO  ESTATE  OF  DECEASED  CLERK  OF 
COURT  OF  FEES  AND  EMOLUMENTS  ACCRU- 
ING SUBSEQUENT  TO  HIS  DEATH;  PAYMENT 
OF  EXPENSES  OF  OFFICE  OF  CLERK  OF 
COURT  WHILE  CONDUCTED  BY  DEPUTY. 

Where  upon  the  death  of  a  clerk  of  the  United  States  district  or 
circuit  court  his  deputy  continues  In  office  and  performs  the 
duties  thereof  "  In  the  name  of  the  deceased  cleric "  pending  the 
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appointment  of  a  successor  to  the  late  clerk,  said  deceased 
.clerk's  estate  is  not  entitled  to  be  paid  the  personal  compensa- 
tion of  the  office  accruing  subsequent  to  his  death. 

The  death  of  a  clerk  of  court  operates,  so  far  as  his  compcfisation  is 
concerned,  as  a  removal  from  office  as  effectually  as  though  he 
had  been  removed  by  the  court,  and  sections  558  and  C24  of  the 
Kevised  Statutes  do  not  have  the  effect  of  reviving  the  office  In 
the  name  of  the  deceased  clerk  for  the  purpose  of  paying  his 
estate  the  personal  compensation  attached  to  the  office  and  ac- 
cruing subsequent  to  his  death. 

The  expenses  of  conducting  the  office  of  clerk  of  court  by  the  deputy 
after  the  death  of  the  former  clerk  and  pending  the  appointment 
of  a  new  clerk  are  proi)er  charges  against  the  fees  and  emolu- 
ments of  the  office  when  approved  by  the  Attorney-General. 

{Decidon  by  Comptroller  Tracewell,  December  30^  1908.) 

The  Auditor  for  the  State  and  other  Departments  has  re- 
ported under  date  of  the  1st  instant  for  approval,  disap- 
proval, or  modification  under  section  8  of  the  act  of  July 
81,  1894  (28  Stat.,  208),  the  following  decision  making  an 
original  construction  of  the  statutes  : 

"  This  office  has  under  consideration  the  accounts  of  Wil- 
liam McCauley,  late  clerk  Ignited  States  circuit  and  district 
courts  for  the  western  district  of  Virginia,  for  services  from 
April  1,  1908,  to  June  30,  1908.  This  office  also  has  under 
consideration  the  emolument  returns  for  the  said  period, 
not  yet  audited. 

"  Mr.  McCauley  died  on  May  29, 1908,  and  his  deputy  con- 
tinued to  transact  the  business  of  the  office  until  the  quali- 
fication of  Mr.  McCauley's  successor,  July  1,  1908. 

"  In  the  settlement  of  the  fee  accounts  per  certificates  Nos. 
6953  and  6954,  this  office  allowed  personal  compensation  to 
the  clerk  for  tlie  period  ending  May  29,  the  date  of  his  death, 
and  suspended  all  claims  for  services  after  that  date  for 
the  reason  that  compensation  for  personal  services  ceases  on 
the  death  of  the  person  rendering  such  services;  and  this 
office  so  decides. 

"  In  the  emolument  account  office  expenses  and  clerk  hire 
are  considered  allowable  for  the  entire  quarter,  but  sections 
558  and  624,  Revised  Statutes,  United  States,  do  not  seem  to 
warrant  allowance  of  personal  compensation  to  the  clerk 
subsequent  to  his  death  and  this  office  .so  decides." 

Sections  558  and  624,  Revised  Statutes,  provide  for  the 
appointment  of  deputy  clerks  for  the  United  States  district 
and  circuit  courts  and  that  (the  language  of  both  statutes 
being  the  same) : 
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"  In  case  of  the  death  of  the  clerk,  his  deputy  or  deputies 
shall,  unless  removed,  continue  in  office  and  perform  the 
duties  of  the  clerk,  in  his  name,  until  a  clerk  is  appointed  and 
qualified ;  and  for  the  default  or  misfeasances  in  office  of  any 
such  deputy,  whether  in  the  lifetime  of  the  clerk  or  after 
his  death,  the  clerk,  and  his  estate,  and  the  sureties  in  his 
official  bond  shall  be  liable ;  and  his  executor  or  administrator 
shall  have  such  remedy  for  any  such  default  or  misfeasances 
committed  after  his  death  as  the  clerk  would  be  entitled  to 
if  the  same  had  occurred  in  his  lifetime." 

Under  our  system  of  government  the  well-established  rule 
is  that  the  death  of  the  incumbent  of  an  office  renders  the 
office  vacant  and  thereafter  the  deceased  officer,  or  his  estate, 
is  not  entitled  to  receive  the  salary  or  emoluments  of  such 
office  which  accrue  subsequent  to  his  death. 

The  question  to  be  determined  in  the  present  case,  there- 
fore, is  whether  or  not  sections  558  and  624,  siipra^  have  the 
effect  of  reviving  the  office  of  clerk  of  the  court  in  the  name 
of  the  deceased  clerk  for  the  purpose  of  paying  his  estate 
the  compensation  attached  to  such  office. 

The  primary  object  of  the  statutes  is  to  provide  for  the 
appointment  of  deputies  in  the  office  of  clerk  of  the  court 
and  to  provide  a  way  in  which  the  office  would  be  kept 
open  for  the  transaction  of  the  business  of  th©  courts  not- 
withstanding the  death  of  the  clerk,  and  pending  the  ap- 
pointment of  his  successor.  The  intention  of  Congress  is 
clear  that  no  interregnum  shall  exist  by  reason  of  the  death 
of  the  clerk  that  would  so  operate  as  to  close  the  clerk's 
office.  It  is  obvious  that  were  the  office  of  clerk  of  the  court 
closed  upon  the  death  of  the  clerk,  and  pending  the  ap- 
pointment of  a  new  clerk,  great  embarrassment  might  arise 
therefrom,  resulting  possibly  in  interrupting  the  orderly 
administration  of  justice  and  interfering  with  the  rights 
of  litigants  in  the  court.  Therefore  Congress  in  express 
language  has  provided  that  in  case  the  clerk  should  die 
the  "  deputy "  previously  appointed  should  "  continue  in 
office  and  perform  the  duties  of  the  clerk,  in  his  name,  until 
a  clerk  is  appointed  and  qualified."  The  statutes  referred  to 
are  silent  as  to  compensation  and  it  is  only  reasonable  to 
suppose  that  had  Congress  intended  that  the  estate  of  the 
deceased  clerk  should  receive  the  compensation  attached  to 
the  office  and  accruing  subsequent  to  his  death  and  before 
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another  clerk  was  appointed  such  intention  would  have  been 
expressed,  especially  in  view  of  the  fact  that  such  payment 
to  his  estate  would  be  in  contravention  of  the  policy  of  our 
Government  in  compensating  public  oflScials.  There  is  cer- 
tainly no  express  authority  of  law  requiring  such  payment 
to  be  made  to  a  deceased  clerk's  estate,  and  it  is  equally 
certain  that  a  clerk  of  a  district  or  circuit  court  has  no  such 
title,  interest,  or  tenure  in  respect  to  his  office  that  is  trans- 
mitted in  case  of  his  death  to  his  executors  or  administrators 
which  would  authorize  payment  to  them  of  personal  com- 
pensation out  of  the  earnings  (fees)  of  the  office  for  any 
period  subsequent  to  his  death. 

I  am  of  opinion  that  the  statutes  do  not  revive  the  office 
in  the  name  of  the  deceased  clerk  for  the  purpose  of  paying 
his  estate  the  personal  compensation  attached  to  the  office 
and  accruing  subsequent  to  his  death ;  that  the  death  of  the 
clerk  terminates  his  right  to  subsequent  emoluments  of  the 
office,  and,  so  far  as  his  compensation  is  concerned,  operates 
as  a  removal  from  office  as  effectually  as  though  he  had  been 
removed  by  the  court.  I  understand  that  this  opinion  is  in 
harmony  with  the  uninterrupted  practice  of  the  Auditors 
office  since  the  enactment  of  the  statutes  upon  this  subject, 
the  Auditor  having  informed  me  that  the  records  of  his 
office  show  no  case  where  a  deceased  clerk  claimed  or  was 
paid  compensation  which  accrued  subsequent  to  the  clerk's 
death. 

On  the  other  hand,  it  is  clear  that  the  expenses  of  conduct- 
ing the  office  by  the  deputy  after  the  death  of  the  former 
clerk  and  pending  the  appointment  of  a  new  clerk  are  proper 
charges,  against  the  fees  and  emoluments  of  the  office,  for 
even  had  the  former  clerk  lived  such  expenses  would  have 
been  so  payable  before  the  clerk  could  have  retained  as  his 
personal  compensation  any  of  the  fees  collected.  It  has  been 
decided  that  a  deputy  marshal  who,  under  section  789,  Re- 
vised Statutes,  continues  in  office  upon  the  death  of  the 
marshal  and  performs  the  duties  of  the  office  of  maTshal  in 
the  name  of  the  deceased  marshal  until  a  new  marshal  is 
appointed,  is  entitled  to  salary  during  such  continuance 
(4  Comp.  Dec,  718).  In  such  a  case  it  is  clear  that  the 
marshal's  salary  ceases  upon  his  death,  although  the  office  is 
conducted  in  his  name,  and  the  deputy's  salary  is  paid. 
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The  proper  amount  payable  as  the  expenses  of  the  office  of 
clerk  of  the  court  is  a  matter  which  under  a  long-continued 
practice  is  determined  by  the  Attorney-General,  and  is 
allowable  only  when  approved  by  him,  his  discretion  in  such 
a  matter  not  being  ordinarily  questioned,  and  in  the  present 
case  the  office  expenses  when  so  approved  by  the  Attorney- 
General  will  be  allowed  out  of  the  fees  and  emoluments  of 
the  office. 

For  the  reasons  stated  above  the  decision  of  the  Auditor  is 
approved. 


CONTRACT  FOR  PAYMENT  OF  DAMAGES  TO 
PRIVATE  PROPERTY. 

The  execution  of  a  contract  with  a  railroad  company,  which  proposes 
to  make  the  Government  liable  for  any  and  all  damages  to  the 
property  of  said  railroad  company  arising  from  accident  or  injury 
thereto  by  reason  of  the  use  along  its  railway  lines  of  velocipede 
cars  by  government  employees,  is  unauthorized. 

Under  the  act  of  March  3,  1905,  amending  section  3679  of  the  Revised 
Statutes,  no  officer  of  the  Government  has  a  right  to  ma  Ice  a  con- 
tract on  its  behalf  involving  the  payment  of  an  indefinite  and  un- 
certain sum  that  may  exceed  the  appropriation,  and  which  is  not 
capable  of  definite  ascertainment  by  the  terms  of  the  contract, 
but  is  wholly  dependent  upon  the  happening  of  some  contingency 
the  consequence  of  which  can  not  be  defined  by  the  contract. 

No  officer  of  the  Government  has  a  right  to  bind  it  by  contract  for 
damages  resulting  from  the  negligence  of  its  employees. 

(Comptroller  Tracewell  to  the  Secretat^  of  Commerce  and 
Labor ^  January  4,  1909.) 

I  have  received  your  letter  of  the  19th  ultimo  as  follows : 

"The  Superintendent  of  the  Coast  and  Geodetic  Survey 
has  referrea  to  the  department  for  consideration  a  form  of 
agreement,  inclosed  herewith,  which  is  entered  into  each 
season  with  railroad  companies  by  chiefs  and  members  of 
leveling  parties  to  secure  the  privilege  of  using  velocipede 
cars  along  railway  lines  where  leveling  operations  are  being 
conducted.  This  privilege  is  regarded  as  of  great  value  by 
the  bureau,  and  one  that  results  in  a  large  curtailment  of 
the  expense  of  this  work. 
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*'The  agreement  submitted  is  one  that  was  entered  into 
by  the  members  of  a  leveling  party  for  the  exercise  of  this 
privilege  on  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Rail- 
road between  Las  Vegas,  Nev.,  and  Milford,  Utah,  and  was 
siffned  by  all  of  the  members  of  the  party  on  March  26,  1908. 
The  consideration  that  led  to  the  refei'ence  of  this  matter 
grows  out  of  the  presence  in  the  agreement  of  the  following 
stipulation  drafted  by  the  company : 

"  'And  the  said  parties,  and  each  of  them,  do  further  here- 
by agree  and  undertake  to  hold  and  save  the  railroad  com- 
pany, its  successors  and  assigns,  harmless,  and  indemnify 
from,  and  to  pay  to  it  any  and  all  loss  or  damage  which  may 
result  to  its  property  by  reason  of  any  accident  or  injury  to 
it  in  any  way  arising  from  the  use  of  said  velocipede  cars  or 
in  consequence  of  the  traversing  of  the  said  portion  of  the 
said  railroad  for  the  said  purposes,  or  otherwise.' 

"  It  is,  of  course,  quite  possiole  that  the  use  of  these  veloci- 
pede cars  might  result,  directly  or  indirectly,  in  an  accident 
which  would  entail  a  loss  to  the  company  of  many  thousands 
of  dollars.  In  his  letter  of  reference  Superintendent  Titt- 
man  calls  attention  to  the  fact  that  the  men  engaged  in  this 
work  are  not  usually  men  of  means,  so  that  the  security 
actually  provided  by  this  stipulation  in  reality  amounts  to 
very  little.  But,  as  he  states,  if  the  agreement  were  enforced 
the  young  men  involved  would  be  placed  in  a  very  serious 
situation,  inasmuch  as  the  judgment  which  the  companv 
might  secure  would  hang  over  them  for  a  long  time,  rfe 
therefore  suggests,  for  the  purpose  of  giving  the  desire<l 
security,  the  plan  of  substituting  for  the  clause  above  quoted 
one  which  would  acknowledge  the  Government's  ownership 
of  these  velocipede  cars  and  the  application  of  the  general 
law  relating  to  damages  in  such  cases  as  might  arise. 

"  The  department  recognizes  the  fact  that  the  liability 
which  the  individual  members  of  this  leveling  party  have 
assumed  is  one  for  which  no  compensation  is  given  in  return, 
notwithstanding  the  large  curtailnient  of  expense  to  the 
Government  in  the  prosecution  of  this  work.  It  is  therefon* 
thought  that  this  liability  should  be  borne  by  the  Govern- 
ment, if  at  all.  But  the  department  is  in  doubt  as  to 
whether  the  appropriation  'for  field  expenses'  (35  Stat., 
335),  out  of  which  the  expense  of  this  work  is  paid,  or  any 
other  general  appropriation  of  the  Coast  and  Geodetic  Sur- 
vey, is  available  for  the  payment  of  any  damages  that  might 
result,  directly  or  indirectly,  from  the  use  of  these  velocipede 
cars.  I  therefore  have  the  honor  to  request  your  decision  a< 
to  whether  an  agreement  of  the  character  indicated  may 
legally  be  executed  by  the  department  under  any  existing 
appropriation.     *     ♦     ♦ " 
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The  act  of  May  27,  1908  (35  Stat.,  335),  provides: 

"  For  continuing  *  *  *  the  line  of  exact  levels  be- 
tween the  Atlantic,  Pacific  and  Gulf  coasts ;  ♦  *  ♦  fifty 
thousand  dollars." 

The  act  of  March  3,  1905  (33  Stat,  1257),  provides: 

"  That  section  thirty-six  hundred  and  seventy-nine  of  the 
Revised  Statutes  is  hereby  amended  to  read  as  follows : 

" '  Sec.  3679.  No  department  of  the  Government  shall  ex- 
pend, in  any  one  fiscal  year,  any  sum  in  excess  of  appropria- 
tions made  by  Congress  for  that  fiscal  year,  or  involve  the 
Grovemment  in  any  contract  or  obligation  for  the  future  pay- 
ment of  money  in  excess  of  such  appropriation  unless  such 
contract  or  obligation  is  authorized  by  law.  *  *  *  AH 
appropriations  made  for  contingent  expenses  or  other  gen- 
eral purposes,  except  appropriations  for  the  fulfillment  of 
contract  obligations  expressly  authorized  by  law,  or  for  ob- 
jects required  or  authorized  by  law  without  reference  to  the 
amounts  annually  appropriated  therefor,  shall,  on  or  before 
the  beginning  of  each  fiscal  year,  be  so  apportioned  by 
monthly  or  other  allotments  as  to  prevent  undue  expendi- 
tures in  one  portion  of  the  year  that  may  require  deficiency 
or  additional  appropriations  to  complete  the  service  of  the 
fiscal  year  *  *  *.  Any  person  violating  any  provision  of 
this  section  shall  be  summarily  removed  from  office  and  may 
also  be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars or  by  imprisonment  for  not  less  than  one  month.' " 

The  damages  that  might  result  from  the  use  of  the  veloci- 
pede cars  are  necessarily  of  an  uncertain  and  indefinite  nature 
and  such  as  might  cause  the  appropriation  to  be  exceeded. 
They  might  also  result  from  the  negligence  of  the  employees 
of  the  Government. 

Under  the  act  of  March  3,  1905,  supra^  no  officer  of  the 
(jovernment  has  a  right  to  make  a  contract  on  its  behalf 
involving  the  payment  of  an  indefinite  and  uncertain  sum 
that  may  exceed  the  appropriation,  and  which  is  not  capable 
of  definite  ascertainment  by  the  terms  of  the  contract,  but  is 
wholly  dependent  upon  the  happening  of  some  contingency 
the  consequence  of  which  can  not  be  defined  by  the  contract. 

On  the  other  hand,  no  officer  of  the  Government  has  a 
right  to  bind  it  by  contract  for  damages  resulting  from  the 
negligence  of  its  employees.  {Bigby  v.  United  States^  188 
U.  S.,  400,  409.) 

You  are  therefore  advised  that  you  would  not  be  author- 
ized to  make  the  contract  indicated. 
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FEES  OF  DEPUTY  MARSHALS  FOR  SERVING 
WRITS  OF  DECLARATION  AND  NOTICE  IN 
EJECTMENT  CASES. 

A  declaration  and  notice  (or  summons)  In  a  suit  In  ejectment,  which 
do  not  issue  out  of  the  office  ot  a  clerk  of  court  as  two  separate 
writs  with  the  seal  of  the  court  affixed  to  each,  constitute  but  one 
writ,  for  the  service  of  which  there  can  be  allowed  but  one  fee, 
under  section  829  of  the  Revised  Statutes,  for  each  person  on 
whom  service  is  made. 

The  payment  by  a  marshal  to  his  field  deputies  of  the  authorized  fees 
for  serving  writs  issuing  out  of  United  States  courts  Is  in  the 
nature  of  a  disbursement  by  him  from  funds  advanced  out  of  the 
appropriation  "  Salaries,  fees,  and  expenses.  United  States  courts," 
and  the  accounting  officers  of  the  Treasury  are  authorized  by  law 
to  examine  and  audit  the  account  of  a  marshal  wherein  he 
claims  credit  for  such  disbursements,  notwithstanding  the  cases  in 
which  said  services  were  rendered  are  civil  cases. 

The  question  of  the  fees  to  be  allowed  a  field  deputy  marshal  for  the 
service  of  process  does  not  Involve  the  question  of  the  fees  to  be 
charged  private  litigants,  the  latter  being  for  the  determination 
of  the  court  upon  the  taxation  of  costs. 

{Decision  by  Comptroller  Tracewell^  January  5,  1909.) 

S.  Brown  Allen,  United  States  marshal  for  the  western 
district  of  Virginia,  appealed  December  1,  1908,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments 
in  the  settlement  of  his  account  under  the  appropriation 
"  Salaries,  fees,  and  expenses  of  marshals,  United  States 
courts,"  for  the  quarter  ended  December  31,  1907,  wherein 
the  Auditor  disallowed,  per  judicial  certificate  No.  963, 
dated  November  11,  1908,  certain  fees  paid  by  the  marshal 
to  Field  Deputy  H.  W.  Jones  (voucher  15,  pp.  1  and  2)  for 
the  service  of  process. 

The  deputy's  voucher  shows  that  in  the  case  of  The  Doug- 
las Land  Company  v.  Lydia  E.  Prints  et  al.^  which  was  a 
suit  in  ejectment,  he  served  a  declaration  and  notice  on  two 
defendants,  and  for  such  service  claimed  three-fourths  of 
fees  charged  at  the  rate  of  $4  for  each  person  on  whom  he 
served  a  declaration  and  notice.  The  deputy  also  made  a 
similar  charge  of  $4  for  each  service  of  a  declaration  and 
notice  on  seventeen  (17)  defendants  in  the  ejectment  suit 
of  The  Douglas  Land  Company  v.  Sherman  Wingler^  et  al. 
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The  total  fees  charged  by  the  deputy  in  the  two  cases  for 
the  service  on  19  defendants  amounted  to  $76,  being  at  the 
rate  of  $4  for  each  person  served,  of  which  amount  the 
marshal  paid  the  deputy  $57  as  being  three- fourths  of  the 
fees  earned. 

The  Auditor  allowed  the  marshal  credit  for  the  sum  of 
$28.50  paid  to  the  deputy  and  disallowed  the  remaining 
$28.50  for  the  reason  that  the  service  of  each  ^^  declaration 
and  notice  "  constituted  the  service  of  a  single  writ,  for  which 
the  fee  bill  allows  a  fee  of  $2  and  not  $4  as  claimed  by  the 
marshal. 

Section  829,  Revised  Statutes  (the  marshals^  fee  bill), 
paragraph  1,  provides: 

"  For  service  of  any  warrant,  attachment,  summons,  ca- 
pias, or  other  writ,  *  *  ♦  two  dollars  for  each  person  on 
whom  service  is  made." 

The  marshal  contends  that  the  declaration  and  notice  (or 
summons)  constitute  two  writs,  or,  in  other  words,  the 
declaration  is  one  writ  for  the  service  of  which  a  fee  of  $2 
is  allowable,  and  the  notice  (or  summons)  constitutes  a  sep- 
arate writ  for  the  service  of  which  a  fee  of  $2  is  also  allow- 
able. The  marshal  also  contends  that  the  cases  in  which  the 
deputy  made  the  services  being  civil  cases,  or  suits  between 
private  litigants,  "the  Auditor  is  without  jurisdiction* to 
disallow  these  fees."  He  states  that  the  Government  is  in 
no  way  interested  in  the  subject-matter  of  the  suit  or  in  the 
final  result,  that  neither  the  plaintiff  nor  the  defendant  raised 
any  question  as  to  his  "  charges,"  and  that  the  money  has  been 
paid  to  the  clerk  of  the  court.  * 

I  am  unable  to  agree  with  either  of  the  marshal's  conten- 
tions. 

As  to  the  question  of  jurisdiction  it  is  clear  that  the  ac- 
counting oflBcers  are  authorized  by  law  to  examine  and  audit 
the  account  of  the  marshal  wherein  he  claims  credit  for  the 
disbursement  of  money  drawn  directly  from  the  United 
States  Treasury  and  placed  in  his  hands  for  the  purpose  of 
paying  certain  legal  obligations  of  the  Government,  among 
which  are  the  authorized  fees  of  his  field  deputies  earned  in 
serving  v^^'its  issued  mit  of  the  United  States  covrfs.  It  is 
true  that  the  private  litigants  for  whose  benefit  the  deputy 
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in  the  present  case  rendered  services  have  paid  the  marshal 
$4:  for  each  of  the  19  persons  served,  or  a  total  of  $76, 
which  amount  the  marshal  paid  over  to  the  clerk  of  the  court, 
as  required  by  law,  to  be  deposited  by  the  clerk  into  the 
United  States  Treasury  as  a  miscellaneous  receipt  of  the 
Government,  but  the  money  paid  to  the  deputy  by  the  mar- 
shal, and  for  which  credit  was  claimed  in  the  marshal's  ac- 
count, was  paid  by  the  marshal  in  his  capacity  as  a  disbursing 
oflBcer  from  funds  advanced  to  him  out  of  the  appropriation 
''  Salaries,  fees,  and  expenses  of  marshals,  United  States 
courts." 

A  field  deputy  is  entitled  to  be  paid  by  the  marshal  out  of 
the  above  appropriation  three-fourths  of  the  legal  fee  of  $2 
for  the  service  of  any  duly  issued  writ  for  €ach  person  on 
whom  service  is  made,  whether  the  writ  is  issued  in  a  civil  or 
criminal  case  (except  a  venire,  subpcrna,  or  execution,  for 
which  other  fees  are  prescribed  by  the  fee  bill).  It  will  be 
seen  that  the  deputy's  compensation  for  serving  the  writs 
indicated  is  governed  by  the  fee  bill  and  is  paid  out  of  an 
appropriation  made  by  Congress,  and  does  not  depend  upon 
the  amount  the  marshal  collects  from  private  litigants  in 
cases  where  the  writ  is  duly  issued  under  the  seal  of  the  court. 
It  is  the  marshal's  duty  to  collect  the  proper  statutory  fees 
in  such  cases  from  the  private  litigants  and  to  turn  same  over 
to  the  clerk  of  the  court  for  deposit  in  the  Treasury,  but  his 
failure  to  collect  the  correct  amount  does  not  operate  to  de- 
prive the  deputy  of  his  full  earnings  under  the  law,  or  justify 
the  accounting  officers  in  allowing  credit  to  a  marshal  in  the 
settlement  of  his  account  for  a  payment  to  a  deputy  in  excess 
of  the  fees  prescribed  by  law  for  the  service  performed. 

There  can  be  no  question  as  to  the  jurisdiction  of  the 
accounting  officers  to  determine  whether  the  marshal  has  paid 
the  deputy  the  proper  statutory  fees  where  credit  is  claimed 
by  the  marshal  in  his  account  showing  such  disbursement  of 
government  funds,  and  such  jurisdiction  attaches  where  the 
Government  is  not  a  party  to  the  suit  as  well  as  where  it  is. 
This  is  well  decided  by  this  office  in  a  case  referred  to  by  the 
marshal  (3  Comp.  Dec,  239-241),  wherein  it  was  held  that : 

c6*  *  ♦  Tj^^  marshal  and  all  his  deputies  are  paid 
directly  by  the  United  States  for  all  services  rendered  by 
them  either  to  the  United  States  or  to  private  litigants  in 
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civil  cases.  The  amount  of  fees  which  a  field  deputy  is  to 
receive  is  prescribed  by  the  clause  in  section  11  of  the  act  of 
May  28,  1896  (29  Stat,  182),  and  is  the  same  in  all  cases, 
whether  the  United  States  are  a  party  or  not.  This  com- 
pensation does  not  depend  upon  tne  amount  which  may  be 
taxed  either  against  the  defendant  in  a  criminal  case  or  the 
unsuccessful  party  in  civil  proceedings,  which  is  governed  by 
the  provisions  of  section  6,  and  is  to  be  collected  and  paid  to 
the  clerk  of  the  court.     *     *     * 

"What  amount  you  (a  marshal)  should  charge  private 
parties  in  such  cases  is  a  question  not  within  my  (the  Comp- 
troller's) jurisdiction,  but  is  clearly  one  for  the  determination 
of  the  court  upon  the  taxation  of  costs." 

The  marshal  particularly  calls  attention  to  the  last  para- 
graph of  said  decision  (as  quoted  above),  and  states  that  the 
court  has  not  yet  taxed  the  costs  in  the  cases  wherein  he  paid 
the  deputy  the  fees  now  under  consideration,  and  therefore 
the  Auditor  was  without  jurisdiction  to  disallow  any  part  of 
the  payment  made  to  the  deputy  by  the  marshal. 

It  is  evident  that  the  marshal  has  confused  the  lack  of 
jurisdiction  of  the  Comptroller  to  render  advance  decisions 
to  a  marshal  upon  the  question  of  what  he  shall  charge  pri- 
vate parties  for  services  rendered  for  their  benefit  and  upon 
their  request  by  his  deputy,  and  the  undoubted  right  of  the 
accounting  officers  to  pass  upon  the  legality  of  payments 
made  to  the  deputy  by  the  marshal  and  charged  in  the  latter's 
account  against  the  Government. 

I  do  not  consider  it  necessary  to  further  discuss  the  ques- 
tion of  the  Auditor's  jurisdiction  to  allow  or  disallow  the 
items  in  controversy,  there  being  no  doubt  in  my  mind  that 
under  the  law  he  is  possessed  of  such  jurisdiction. 

I  shall  next  inquire  whether,  in  exercising  such  jurisdic- 
tion, the  Auditor  has  committed  error  in  allowing  credit  in 
the  marshal's  account  for  the  service  of  "  the  declaration  and 
notice"  at  the  rate  of  only  $2  for  each  person  on  whom 
service  was  made. 

In  my  decision  of  August  18,  1900  (7  Comp.  Dec.,  106), 
In  re  Allen ^  I  considered  the  question  of  whether  a  declara- 
tion and  notice  in  a  suit  in  ejectment  in  the  western  district 
of  Virginia  was  such  process  for  the  service  of  which  a 
deputy  marshal  was  entitled  to  fees  under  section  829,  Re- 
vised Statutes,  supra^  and  in  that  case  I  held  tliat,  inasmuch 
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as  the  paper  was  issued  and  signed  by  the  attorneys  in  the 
case,  and  was  not  issued  and  signed  by  the  clerk  of  the  court 
under  its  seal,  such  paper  was  not  process,  or  a  writ,  within 
the  meaning  of  section  911,  Revised  Statutes,  and  therefore  a 
deputy  was  not  entitled  to  fees  for  serving  such  paper. 
Section  911,  Revised  Statutes,  provides  that: 

"All  writs  and  processes  issuing  from  the  courts  of  the 
United  States  shall  be  under  the  seal  of  the  court  from  which 
they  issue,  and  shall  be  signed  by  the  clerk  thereof.     *     *    ♦  '^ 

From  the  facts  in  this  case  it  appears  that  the  declaration 
and  notice  did  not  issue  out  of  the  clerk's  oflBce  as  two  sepa- 
rate writs  with  the  seal  of  the  court  affixed  to  each,  but  the 
marshal,  in  answer  to  my  inquiry,  informs  me  that  "  none  of 
the  papers  in  this  case,  or  any  similar  case,  are  under  the 
seal  of  the  court,  except  the  summons."  This  is  conclusive  of 
the  fact  that  the  declaration  and  notice  (or  sxmimons)  consti- 
tuted but  one  writ,  and  for  the  service  of  such  writ  there  can 
be  allowed  but  one  fee  for  each  person  on  whom  service  was 
made.  Section  829,  Revised  Statutes,  supra,  fixes  such  fee 
at  $2,  and  the  Auditor  was  right  in  disallowing  any  amount 
paid  by  the  marshal  to  the  deputy  in  excess  of  the  rate  pre- 
scribed by  said  section. 

In  this  connection  reference  is  made  to  my  communication 
addressed  to  the  present  claimant,  April  29,  1908  (45  MS. 
Comp.  Dec,  704),  wherein  a  letter  written  by  Judge  Mc- 
Dowell, United  States  district  court,  western  district  of 
Virginia,  was  quoted,  in  which  the  judge  expressed  the  opin- 
ion that  "  the  notice  appended  to  the  declaration  "  having 
been  issued  and  signed  by  the  clerk  of  the  court  under  the 
seal  of  the  court  should  be  properly  regarded  as  a  writ,  but 
that  "  the  declaration  in  ejectment  is  in  no  sense  a  writ "  and 
that  he  could  see  no  reason  for  holding  that  "  the  service  of 
this  one  paper — although  consisting  of  declaration  and  no- 
tice— could  properly  be  treated  as  the  service  of  two  writs." 
The  marshal  was  informed  at  the  time  that  I  concurred  in 
the  view  entertained  by  the  judge.  I  see  no  reason  for 
changing  the  view  then  expressed,  and  I  fail  to  see  wherein 
the  question  now  raised  by  the  marshal  as  to  the  nature  of 
the  service  varies  in  any  essential  particular  from  that  con- 
sidered by  Judge  McDowell. 
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In  view  of  the  foregoing,  the  action  of  the  Auditor  in  dis- 
allowing the  items  in  question,  amounting  to  $28.50,  is 
aflirmed. 

Nothing  herein  is  intended  in  any  way  to  modify  or  over- 
rule my  decisions  in  Attends  case  (7  Comp.  Dec,  211) ;  Mac- 
DougaWa  case,  August  15,  1907  (42  MS.  Comp.  Dec,  552)  ; 
and  Compton^s  case  (13  Comp.  Dec,  170). 


PAY   OF   PER   DIEM   EMPLOYEES    FOR   LEGAL 
HOLIDAYS. 

A  per  diem  employee  of  the  Department  of  Agriculture,  serving  under 
a  temporary  appointment  limited  to  six  months,  and  having  been 
continuously  employed  whenever  his  services  were  required,  is 
entitled  to  pay  for  Thanksgiving  Day,  although  no  services  were 
performed  by  him  on  that  day. 

{Comptroller  TraceweU  to  A,  Zappone^  disbursing  clerk^ 
Department  of  Agriculture^  January  12^  1909 J) 

I  have  received  your  letter  of  January  4,  1909,  in  which 
you  request  my  decision  upon  a  question  therein  presented 
as  follows: 

'*  I  have  the  honor  to  ask  to  be  advised  whether  I  may 
properly  pay  the  inclosed  voucher,  amounting  to  $3.50,  in 
favor  of  William  Stare,  carpenter,  Bureau  of  Plant  Industry 
of  this  department,  covering  pay  for  one  day,  November  26, 
1908,  Thanksgiving  Day.  Mr.  Stare  was  temporarily  ap- 
pointed a  carpenter  at  $3.50  per  day,  on  July  17, 1908.  "  This 
appointment  was  terminated  October  16,  1908.  He  was  re- 
appointed October  17, 1908,  on  a  temporary  civil  service  cer- 
tificate, which  is  limited  to  six  months,  and  he  has  been  on 
duty  ever  since.  While  his  appointment  is  a  temporary  one, 
his  service  has  been  continuous  to  a  certain  degree.  Mr. 
Stare  performed  no  service  on  November  26.  Please  return 
the  inclosed  voucher  with  your  reply." 

The  act  of  January  6, 1885  (23  Stat.,  516),  provides: 

"That  the  employees  of  the  Navy- Yard,  Government 
Printing  Office,  Bureau  of  Printing  and  Engraving,  and  all 
other  per  diem  employees  of  the  Government  on  duty  at 
Washington,  or  elsewhere  in  the  United  States,  shall  be  al- 
lowed the  following  holidays,  to  wit :  The  first  day  of  Janu- 
ary, the  twenty-second  day  of  February,  the  fourth  day  of 
July,  the  twenty-fifth  day  of  December,  and  such  days  as 
may  be  designated  by  the  President  as  days  for  national 
thanksgiving,  and  shall  receive  the  same  pay  as  on  other 
days." 
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One  of  the  questions  considered  in  8  Coinp.  Dec.,  322,  was 
whether  persons  "  receiving  pay  by  the  day  or  hour  who  have 
been  certified  by  the  Civil  Service  Commission  to  be  con- 
tinuously employed  for  a  period  not  exceeding  six  vhonth%^ 
and  who  were  required  to  work  on  a  day  which  the  law  de- 
clared to  be  a  holiday,  were  entitled  to  pay  for  such  day  in 
addition  to  the  pay  to  which  they  were  entitled  by  the  statute. 
The  question  was  answered  in  the  affirmative.  In  this  case 
it  was  said  that : 

"  The  act  *  ♦  *  granting  certain  holidays  to  employees 
of  your  office  (the  Public  Printer)  with  pay  does  not  confer 
any  discretion  upon  you.  The  act  is  self-executing.  When 
one  of  these  holidays  arrives,  it  is  only  a  question  as  to 
whether  a  person  is  an  employee  of  your  office  on  that  date. 
If  he  is,  the  law  does  the  rest.    It  grants  him  a  holiday  with 

pay." 

Applying  .the  same  principle  to  the  act  of  January  6, 1885, 
aupra^  and  to  the  case  under  consideration,  the  only  question 
is,  was  Mr.  Stare  such  an  employee  as  to  bring  him  within 
the  operation  of  the  statute  ?  He  was  temporarily  appointed 
a  carpenter  on  July  17, 1908,  which  appointment  terminated 
October  16,  1908.  On  October  17,  1908,  he  was  reappointed 
on  a  temporary  civil  service  certificate,  which  is  limited  to 
six  months,  and  had  been  on  duty  ever  since. 

I  am  of  opinion  that  the  law  includes  all  employees  who 
are  continuously  engaged  whenever  their  services  can  be 
utilized.  From  the  statement  given  by  you  Mr.  Stare  was  so 
employed.  I  therefore  have  the  honor  to  advise  you  that  you 
are  authorized  to  pay  the  voucher  submitted,  providing  it  is 
correct  in  other  respects. 


PAY  OF  AN  OFFICER  OF  THE  ORGANIZED  MILI- 
TIA FOR  SERVICES  IN  CONNECTION  WITH 
JOINT  MANEUVERS  OF  THE  REGULAR  ARMY 
AND  THE  MILITIA. 

An  officer  of  a  regiment  of  organized  militia  participating  in  Joint 
maneuvers  with  the  Regular  Army,  upon  invitation  of  the  Secre- 
tary of  War,  who  was  not  duly  mustered  by  an  officer  of  the  Reg- 
ular Army,  as  required  by  the  act  of  June  12,  1906,  is  not  entitled 
to  pay  for  his  services,  notwithstanding  that  he  was  on  duty  under 
orders  of  proper  state  authorities. 
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(Decisian  by  Assistant  Comptroller  Mitchell^  January  12^ 

1909.) 

The  Secretary  of  War  appealed  January  2,  1909,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  358902,  dated  May  26,  1908,  of  the  claim  of  Capt. 
William  H.  Palmer,  Seventh  Regiment  of  the  National 
Guard  of  the  State  of  New  York. 

Captain  Palmer  claimed  pay  from  June  8  to  15,  1907, 
amounting  to  $44.44,  arising  out  of  his  service  at  Fort  Wads- 
worth,  New  York  Harbor,  in  connection  with  the  joint  ma- 
neuvers of  the  Regular  Army  and  the  militia  at  said  place. 

The  Auditor  disallowed  the  claim  because — 

"Officer  was  not  mustered  by  an  officer  of  the  Regular 
Army  as  required  by  the  act  of  June  12,  1906  (34  Stat., 
249)." 

The  adjutant-general  of  the  State  of  New  York  stated  to 
the  War  Department  December  19,  1908,  that : 

"  Upon  invitation  of  the  Secretary  of  War,  the  Seventh 
Regiment  was  designated  by  the  governor  to  act  as  coast 
artillery  supports,  and  took  station  at  Forts  Hamilton  and 
Wadsworth,  Captain  Palmer  being  assigned  to  latter  post. 
Through  misunderstanding  this  officer  appears  to  have  neg- 
lected to  present  himself  for  muster,  and  on  this  ground  claim 
is  rejected.  There  is  no  question  but  that  Captain  Palmer 
was  on  duty  under  competent  orders,  and  it  would  appear  to 
be  a  hardship  to  deprive  him  of  pay  upon  what  may  oe  con- 
sidered a  technicality. 

"If  upon  evidence  submitted  herewith  it  is  found  to  be 
practicable  to  have  Captain  Palmer  present  himself  for  mus- 
ter at  such  post  as  mav  be  designated  bv  the  Secretary  of 
War,  a  way  may  be  lound  to  reopen  the  case  before  the 
Comptroller  of  the  Treasury." 

It  appears  from  the  papers  of  the  case  that  the  maneuvers 
in  question  covered  the  period  from  June  8  to  16,  1907,  and 
that  Captain  Palmer  was  present  during  the  whole  of  said 
period,  though,  as  stated  by  the  adjutant-general,  he  was 
not  mustered  hy  an  offlcer  of  the  Regular  Army, 

In  a  letter  dated  December  11,  1908,  addressed  to  the 
adjutant-general  of  the  Seventh  Regiment  of  New  York 
National  Guard,  Captain  Palmer  says  that  the  reason  he  was 
not  mustered  was  that  before  the  regiment  began  the  tour  of 
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duty  at  Fort  Wadsworth  verbal  instructions  were  received  by 
the  adjutant  of  the  regiment  from  the  adjutant-general  of 
the  State  that  the  inspectors  of  small-arms  practice  were  not 
to  be  mustered  for  pay  by  the  United  States,  in  consequence 
of  which  he  was  not  so  mustered.  It  appears  that  Captain 
Palmer  was  an  inspector  of  small-arms  practice  connected 
with  the  ordnance  department  of  the  Seventh  Regiment  of 
the  New  York  National  Guard. 

Maj.  Charles  E.  Ly decker,  of  the  Seventh  Regiment  of 
New  York  National  Guard,  certifies  that  Captain  Pabner 
was  actually  present  and  performed  duty  as  acting  conmiis- 
sary  of  the  battalion  of  said  regiment  under  his  command  at 
Fort  Wadsworth,  New  York  Harbor,  from  June  8  to  15, 
1907,  inclusive,  said  battalion  during  that  period  of  time 
participating  in  field  instruction  with  the  Regular  Army  in 
connection  with  coast-defense  exercises. 

Section  15  of  the  act  of  January  21,  1903  (32  Stat,  777), 
provides : 

"  Sec.  15.  That  the  Secretary  of  War  is  hereby  authorized 
to  provide  for  participation  by  any  part  of  the  organized 
militia  of  any  State  or  Territory  on  the  request  of  the  gov- 
ernor thereof  in  the  encampment,  maneuvers,  and  field  in- 
struction of  any  part  of  the  Regular  Army  at  or  near  any 
military  post  or  camp  or  lake  or  seacoast  defenses  of  the 
United  States.  In  such  case  the  organized  militia  so  partici- 
pating shall  receive  the  same  pay,  subsistence,  and  transporta- 
tion as  is  provided  by  law  for  the  officers  and  men  of  the 
Regular  Army,  to  be  paid  out  of  the  appropriation  for  the 
pay,  subsistence,  and  transportation  of  the  Army." 

The  act  of  June  12,  1906  (34  Stat,  249),  provides: 

"  For  paying  the  expenses  of  regiments,  battalions,  squad- 
rons, and  batteries  of  the  organized  militia  *  *  * ,  which 
may  be  authorized  by  the  Secretary  of  War  to  participate  in 
such  brigade  or  division  encampments  as  may  oe  established 
for  field  instruction  of  the  troops  of  the  Regular  Army  as 
provided  in  sections  fifteen  and  twenty-one  of  the  act  of 
January  twenty-first,  nineteen  hundred*  and  three,  entitled 
'An  act  to  promote  the  efficiency  of  the  militia ;  and  for  other 
purposes,'  seven  hundred  thousand  dollars:  Provided^  That 
hereafter  when  any  portion  of  the  organized  militia  *  *  ♦ 
participates  in  the  encampment,  maneuvers,  and  field  instruc- 
tion of  any  part  of  the  Regular  Army,  under  the  provisions 
of  section  fifteen  of  the  act  of  January  twenty-first,  nineteen 
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hundred  and  three,  they  may,  after  being  duly  mustered  by 
an  officer  of  the  Regular  Army,  be  paid  at  any  time  after  such 
muster  for  the  period  from  the  date  of  leaving  the  home 
rendezvous  to  date  of  return  thereto  as  determined  in  ad- 
vance, both  dates  inclusive,  and  such  payment,  if  otherwise 
correct,  shall  pass  to  the  credit  of  the  paymaster  making  the 
same." 

•  In  the  decision  of  this  office  of  May  25,  1907   (41  M^^. 
Comp.  Dec,  970),  it  was  said: 

"  The  militiamen  are  entitled  to  pay  under  the  acts  quoted 
while  participating  in  the  encampments  established  for  field 
instructions.  The  time  which  they  should  be  regarded  as 
participating  is  indicated  in  the  act  of  June  12,  1906,  supra^ 
as  '  the  period  from  the  date  of  leaving  the  home  rendezvous 
to  date  of  return  thereto  as  determined  in  advance,  both 
dates  inclusive.' 

"The  paymaster  is  authorized  to  pay  them  on  this  basis 
and  for  this  period  at  any  time  '  after  being  duly  mustered 
by  an  officer  of  the  Regular  Army.' 

^'This  statute  clearly  contemplates  that  the  encampment 
will  be  for  a  fixed  period,  and  that  the  payment  should  be 
made  for  this  period.  The  act  having  specified  a  period  that 
would  include  service  in  the  organization  '  from  the  date  of 
leaving  the  home  rendezvous  to  the  date  of  return  thereto  as 
determined  in  advance,'  I  am  of  the  opinion  that  the  mem- 
bers of  the  organization  can  not  be  considered  as  participat- 
ing in  said  encampments  prior  to  the  date  of  leaving  the  home 
rendezvous  or  subsequent  to  the  date  that  is  determined  in 
advance  as  the  date  of  return  thereto.  The  fixing  of  these 
dates  to  determine  the  period  of  payment  was,  in  my  opin- 
ion, intended  to  include  all  payments  made  for  the  period 
fixed  as  authorized  payments  within  the  meaning  of  the  acts 
of  January  21, 1903,  and  June  12, 1906,  supra^  and  to  exclude 
all  payments  made  for  services  not  within  the  period  fixed  as 
not  authorized." 

The  above  act  of  June  12, 1906,  prescribes  that  payment  to 
the  militia  participating  in  joint  maneuvers  of  the  militia  and 
Regular  Army  shall  be  made  therefor  "  after  being  duly  mus- 
tered by  an  officer  of  the  Regular  Army."  As  Captain  Pal- 
mer was  not  mustered  as  prescribed  in  said  statute,  I  am  of 
opinion  that  there  is  no  authority  of  law  for  paying  him  for 
the  period  for  which  he  now  claims. 

The  action  of  the  Auditor  in  disallowing  his  claim  is 
affirmed. 

86464— vol  15—09 27 


Digitized  by  VjOOQIC 


418  DECISIONS  OF   THE  COMPTBOLLER. 

FAILURE  OF  A  CONSUL  TO  EXECUTE  THE 
REQUIRED  BOND. 

A  consular  officer,  who  was  appointed  and  took  the  oath  of  office,  but 
died  before  the  execution  of  the  bond  required  by  section  1697  of 
the  Revised  Statutes,  and  without  having  received  his  comniisslou, 
is  not  entitled  to  an  allowance  of  salary  for  the  period  between 
the  date  of  oath  and  his  death. 

{Comptroller  Tracewell  to  the  Secretary  of  State^  January 

12,  1909.) 

I  am  in  receipt  of  your  letter  of  the  17th  ultimo  as  follows : 

"Thomas  W.  Haskins,  while  assistant  Chinese  secretary 
to  the  legation  of  the  United  States  at  Peking,  China,  was 
appointed  consul  at  Swatow,  China,  and  took  the  oath  of 
office  as  such  on  July  1,  1908.  He  was  detailed  for  duty  at 
Shanghai  as  deputy  consul-general  under  the  law,  and  was 
in  transit  to  his  post  at  Shanghai,  having  proceeded  as  far 
as  Pei-tai-ho,  where  he  was  awaiting  the  arrival  of  his  ship, 
when  he  died  on  July  12,  1908. 

"  On  November  14  last  the  Auditor  for  this  department 
was  requested  to  allow  salary  to  Mr.  Haskins  for  the  period 
from  July  1  to  12, 1908,  although,  owing  to  his  death,  he  had 
not  executed  an  official  bond.  The  reply  of  the  Auditor  was 
as  follows: 

" '  Replying  to  your  letter  of  November  14,  1908,  relative 
to  settling  an  account  and  allowing  to  Mr.  Thomas  Haskins 
the  amount  due  to  him  for  transit  salary  as  consul  to 
Swatow,  China,  I  find  that  under  the  statutes  as  construed 
by  the  Comptroller  of  the  Treasury  I  am  unable  to  settle 
this  account  for  the  reason  that  there  was  no  bond  filed  by 
Mr.  Haskins.' 

"  It  was  decided  in  the  Eaton  case  (169  U.  S.,  331)  that 
the  statute  requiring  a  bond  is  directory  only,  and  not  manda- 
tory. There  is  no  question  but  that  Haskins  would  have  been 
allowed  salary  for  the  period  mentioned  in  the  settlement  of 
his  accounts  had  he  lived  and  filed  a  bond  in  due  course  of 
time. 

"  Sureties  on  the  bond  of  a  consul  are  remiired  to  be  actual 
residents  of  the  United  States,  and  Mr.  Haskins  could  not 
have  furnished  an  acceptable  bond  with  sureties  residing 
abroad.  He  was  in  a  foreign  land,  and  could  not  qualify 
under  the  law  by  filing  a  lawful  bond  as  readily  as  could  an 
officer  appointed  while  in  the  ITnited  States.  It  is  the  prac- 
tice of  tnis  department  upon  the  appointment  of  a  consul  to 
transmit  to  him  an  official  form  or.  bond  for  executimi,  no 
other  form  being  accepted  by  the  department.    A  form  of 
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Ixmd  was  sent  to  Mr.  Haskins  anil  was  returned,  not  having 
reached  him  during  his  lifetime. 

"Mr.  Haskins  took  the  oath  of  office  and  proceeded  in 
transit  to  his  post.  He  had  done  everything  tnat  he  could 
do  to  qualify  as  consul  up  to  the  time  of  his  death.  In  the 
case  of  Taylor  (8  Comp.  Dec.,  199)  vou  say: 

*' '  It  was  his  duty  to  fully  quality  himself  by  taking  the 
oath,  and  unless  it  was  impossible  for  him  while  alive  to 
comply  with  the  law,  the  burden  of  his  neglect  must  fall 
upon  him,  and  I  do  not  think  that  his  death  would  relieve 
him  of  the  consequences  of  his  failure.' 

"  It  was  '  impossible '  for  Mr.  Haskins  '  while  alive  to 
comply  with  the  law ; '  he  was  without  doubt  in  the  service 
of  the  Government,  and  it  would  appear  that  he  was  clearly 
entitled  to  compensation.  I  have  therefore  to  request  that 
you  will  please  inform  me  whether  in  your  opinion  Mr.  Has- 
kins shoiild  not  be  allowed  the  salary  in  question  in  the 
settlement  of  his  accounts. 

"  It  would  seem  that  in  cases  like  this,  where  the  consul  is 
in  a  foreign  land  when  appointed  and  dies  before  his  bond 
can  be  executed  and  approved,  an  exception  might  be  made 
to  the  usual  strict  requirement  without  detriment  to  the  in- 
terests of  the  United  States." 

Section  1697,  Revised  Statutes,  provides  that : 
"  Every^  ♦  ♦  ♦  'consul  *  *  ♦  before  hi  receives  his 
camnii8st07ij  or  enters  upon  the  duties  of  his  office^  shall  give 
a  bond  to  the  United  States,  with  such  sureties,  who  shall  be 
permanent  residents  of  the  United  States,  as  the  Secretary 
of  State  shall  approve,    *     *     *." 

It  has  been  repeatedly  held  that  consular  officers  are  not 
entitled  under  the  above  statute  to  salary  or  compensation 
where  they  have  failed  to  give  the  bond  required.  (Dainese 
V.  United States.n  Ct.  CL,  04;  10 Op.  Att.  Gen.,  251;  18  id., 
157;  Williams  v.  United  States,  23  Ct.  CL,  46;  PercivaVs 
case,  Bowler's  First  Comp.  Dec.,  282 ;  In  re  Jones,  3  Comp. 
Dec.,  447.) 

In  the  case  of  United  States  v.  Eaton  (169  U.  S.  331), 
referred  to  by  the  Secretary  of  State,  it  was  held  that 
the  requirement  as  to  giving  bond  by  a  consular  officer  before 
entering  upon  the  duties  of  his  office  was  directory,  and  in 
that  case,  where  the  officer  did  actually  give  bond,  he  was 
entitled  to  compensation  for  a  period  during  which  he  per- 
formed the  duties  of  the  office  before  his  official  bond  was 
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received  and  approved.     This  office  in  considering  the  prin- 
ciple decided  in  the  Eaton  case  said: 

"  A  more  reasonable  meaning  to  be  given  to  this  general 
expression  of  the  Supreme  Court,  which  was  constnung  the 
meaning  of  the  word  '  before '  as  used  in  a  statute,  seems 
to  be  that  the  provision  is  directory  as  to  the  time  of  per- 
formance, and  not  that  it  is  not  mandatory  as  to  the  act 
itself.  It  is  nowhere  suggested  in  the  Eaton  case  that  the 
requirement  as  to  the  giving  of  the  bond  was  merely  direct- 
ory, but  it  was  only  held  that  the  requirement  as  to  the 
giving  of  the  same  before  entrance  upon  duty  was  directory 
only.  All  the  provisions  of  a  statute  are  meant  to  be  obeyed, 
or  they  would  not  be  enacted."     (8  Comp.  Dec,  201.) 

In  the  present  case  Mr.  Haskins's  commission  was  never 
delivered  to  him  and  he  failed  entirely  to  execute  the  bond 
required  by  the  statute. 

My  attention  has  been  called  to  the  case  of  Glavey  v. 
United  States  (182  V.  S.,  595),  wherein  it  was  decided  that 
a  "  special  inspector  of  foreign  steam  vessels  "  was  entitled 
to  the  salary  of  such  office  although  he  had  failed  to  execute 
an  official  bond,  but  in  that  case  it  is  observed  that  although 
it  was  provided  by  the  act  of  August  7,  1882  (22  Stat.,  346). 
that  such  officer  should  "  execute  a  proper  bond,"  the  bond 
itself  was  to  be  "  in  such  form  and  upon  such  conditions  as 
the  Secretary  of  the  Treasury  may  prescribe,"  and  that  there 
was  no  inhibition  as  to  his  entering  upon  the  duties  of  the 
office  before  he  gave  such  bond.  In  that  case  the  bond  was 
not  given  for  the  reason  that  the  Secretary  of  the  Treasurv 
failed  to  prescribe  the  form  of  the  bond  or  the  conditions 
thereof  and  did  not  require  any  bond  of  such  inspector.  It 
will  be  readily  seen  that  the  law  and  the  facts  in  the  Glavey 
case  differ  materially  from  those  in  the  case  now  under  con- 
sideration, and  I  do  not  think  that  any  interpretation  of  the 
decision  in  that  case  which  would  make  it  applicable  to  the 
case  of  Mr.  Haskins  so  as  to  entitle  him  to  salary,  in  view 
of  the  provisions  of  section  1697,  su-pra^  and  his  absolute 
failure  to  give  a  bond,  is  warranted  or  justifiable. 

Neither  do  I  think  that  the  fact  of  an  appointee's  absence 
from  the  United  States  when  appointed,  or  his  death  prior 
to  his  qualifying  under  such  appointment,  could  operate  to 
relieve  him  of  the  conditions  imposed  by  the  statute,  and 
thereby  entitle  him  to  salary  that  he  clearly  would  not  have 
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been  entitled  to  receive  had  he  been  in  the  United  States 
when  appointed  and  had  he  lived.  It  is  probably  true  that 
Mr.  Haskins's  failure  to  comply  with  the  law  is  attributable 
to  no  neglect  on  his  part,  but  rather  to  the  fact  that  he  died 
within  a  few  days  after  his  appointment.  At  the  same  time 
it  is  plain  that  his  failure  to  qualify  w*as  not  due  to  any 
fault  on  the  part  of  the  Government  or  the  Secretary  of 
State.  Therefore,  under  the  circumstances,  it  must  be-  re- 
garded that  his  failure  to  qualify  in  the  oflSce  to  which  he 
had  been  appointed  so  as  to  entitle  him  to  salary  was  his 
personal  misfortune,  a  matter  over  which  the  Government 
had  no  control. and  for  which  it  is  in  no  sense  responsible. 

In  view  of  the  above  I  have  the  honor  to  answer  your 
question  in  the  negative. 


WAIVER  OF  LIQUIDATED  DAMAGES. 

Where  a  contract,  containing  a  provision  for  liqnidnted  damages  for 
delay  in  completion  of  tbe  work  tiierein  included,  furtlier  provides 
that  the  deduction  of  such  liquidated  damiiges  shnll  not  be  made 
where  the  head  of  deiiartment  **  is  satisfled  that  such  delay  has 
been  caused  by  the  act  of  the  party  of  the  second  part  (the  (»ov- 
emment),  or  by  circumstances,  including  fire,  water,  and  strikes 
of  employees,  beyond  the  control  of  the  party  of  the  first  part  (the 
contractor),"  the  delay  causes  on  account  of  which  tbe  liquidated 
damages  may  be  waived  are  not  restricted  by  those  specifically 
named  in  the  contract;  and  the  Secretary  of  Agriculture  having 
determined,  under  authority  of  such  a  provision  for  the  waiver  of 
liquidated  damages  in  a  contract  for  certain  work  under  his  de- 
partment, that  no  deduction  for  damages  for  delay  in  completion 
of  the  contract  should  be  made  from  the  contract  price,  his  dwi- 
slon  u\H)n  the  questions  of  fact  involved  is.  in  tbe  absence  of  fraud 
or  mistake,  conclusive  upon  the  accounting  officers. 

{Decision  by  Comptroller  Trace  well  ^  January  Vh  1909.) 

John  A.  Miller  appealed  November  IG,  1008,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments 
in  settlement  Xo.  1683,  dated  October  19,  1908,  wherein  the 
Auditor  disallowed  in  part  his  claim  for  balance  due  under 
a  certain  contract  for  the  erection  of  a  building  at  La  Crosse, 
Wis.,  for  the  Department  of  Agriculture. 
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The  material  facts  in  the  case  are  as  follows : 
On  March  19,  1907,  John  A.  Miller,  party  of  the  first  part, 
and  the  United  States,  party  of  the  second  part,  entered  into 
a  contract  by  which  it  was  covenanted  and  agreed,  among 
other  things,  as  follows : 

"  First.  The  party  of  the  first  part,  for  the  consideration 
hereinafter  mentioned,  agrees  to  and  with  the  party  of  the 
second  part  as  follows: 

"  1.  To  furnish  all  the  labor  and  materials  and  do  and 
perform  all  the  work  required  for  the  erection  and  completion 
of  a  two  story  and  basement  brick  building  at  La  Crosse, 
Wis.,  for  the  United  States  Department  of  Agriculture,  in 
strict  and  full  accordance  with  the  requirements  of  the  specifi- 
cation for  the  work  and  the  drawing  or  drawings  hereto 
annexed  or  signed  by  the  parties  hereto,  and  such  other  detail 
drawings  as  may  from  time  to  time  be  furnished  by  the  party 
of  the  second  part,  which  specification  and  drawing  or  draw- 
ings shall  be  deemed  to  constitute  a  part  of  this  agreement 

with  the  like  effect  as  if  the  same  were  incorporated  herein. 
«     *     * 

"2.  To  commence  said  work  promptly  on  April  1,  1907, 
or  as  soon  thereafter  as  notice  is  received  of  the  execution  of 
this  contract  by  the  party  of  the  second  part ;.  to  carry  on  the 
same  in  such  order  and  at  such  times  and  seasons  and  with 
such  force  as  shall  from  time  to  time  be  directed  by  the  Secre- 
tary of  Agriculture;     *     *     * 

"  3.  To  complete  said  work  in  all  its  parts  in  one  hundretl 
days  from  April  1,  1907,  excluding  Sundays  and  legal  holi- 
days, or  one  hundred  days  from  the  date  of  the  receipt  of 
the  notice  referred  to  in  subdivision  2  hereof.  Time  is  to  be 
considered  as  of  the  essence  of  the  contract,  and  in  case  the 
completion  of  said  work  shall  be  delayed  beyond  said  period, 
the  party  of  the  second  part  may,  in  view  of  the  difficulty  of 
estimating  with  exactness  the  damages  which  will  result, 
deduct  as  liquidated  damages,  and  not  as  a  penalty,  five 
dollars  ($5)  for  each  and  every  day  during  the  continuance 
of  such  delay  and  until  such  work  shall  be  completed,  and 
such  deduction  may  be  made  from  time  to  time  from  any 
payment  due  thereunder:  Provided^  howrrer^  That  where 
the  Secretary  of  Agriculture  is  satisfied  that  such  delay  has 
been  caused  by  the  act  of  the  party  of  the  second  part,  or 
by  circumstances,  including  fire,  water,  and  strikes  of  em- 
ployees, beyond  the  control  of  the  party  of  the  firnt  part, 
then  said  deduction  shall  not  be  made  and  an  e?ctension  of 
time  equal  to  said  delay  shall  be  allowed  ff)r  the  comnli^tion 
of  said  work. 

"Second.  The  party  of  the  si»coTid  part,  upon  condition 
that  the  party  of  the  first  part  faithfully  perform  each  and 


Digitized  by  VjOOQIC 


WAIVER  OF   LIQUIDATED  DAMAGES.  423 

every  provision  hereof,  agrees  to  pay  to  the  party  of  the  first 
part  the  sum  of  nine  thousand  seven  hundred  thirtv-two 
/A  ($9,732.50)." 

The  evidence  shows  that  notice  of  the  execution  of  the 
contract  b}'  the  party  of  the  second  part,  as  provided  for  in 
subdivisions  "2  and  3,  article  1,  of  the  contract,  supi^a^  was 
giv^i  to  the  contractor  on  April  6,  1907.  The  building  was 
completed  by  the  contractor  and  accepted  by  the  Government 
on  October  22,  1907,  a  delaj'^  of  eighty  days  beyond  the  time 
required  for  completion  under  the  terms  of  the  contract. 

On  January  16, 1908,  the  Acting  Chief  of  the  United  States 
Weather  Bureau  addressed  the  following  communication  to 
the  Secretary  of  Agriculture: 

"  I  have  the  honor  to  recommend  that  that  part  of  the  con- 
tract between  the  Department  of  Agriculture  and  John  A. 
Miller,  of  La  Crosse,  Wis.,  for  the  construction  of  the  Weather 
Bureau  observatory  building  in  La  Crosse,  which  provides 
that  $5  per  day  be  deducted  from  the  contract  price  for  each 
day  that  the  building  remained  unfinished  at  the  termination 
of  the  one  hundred  days  named  in  the  contract,  be  waived. 
The  building  was  completed  in  October  and  has  been  occu- 
pied since  October  22.  Final  settlement  has  been  delayed 
pending  certain  alterations  in  the  building  that  were  directed 
at  the  time  of  the  final  inspection  in  order  to  accomplish  full 
compliance  with  the  specifications.  Mr.  Miller  was  called 
on  to  explain  the  delay  in  the  completion  of  the  building  at 
the  specified  time.  His  reply  is  herewith.  The  Weather 
Bureau  was  occupying  quarters  in  the  government  building 
at  La  Crosse  prior  to  removal  to  its  own  building,  and  the 
delay  in  the  completion  of  the  structure  caused  no  financial 
loss  or  material  inconvenience  to  the  Government."' 

The  contractor's  explanation  of  the  delay,  referred  to  by 
the  Acting  Chief  of  the  Weather  Bureau,  supra^  as  accom- 
panying his  letter  of  January  IG,  1908,  to  the  Secretary  is  as 
follows : 

"  Yours  of  the  14th  instant  asking  for  explanation  why 
the  Weather  Bureau  building  was  not  completed  at  the  time 
specified,  will  say  I  have  hacT  considerable  trouble  in  getting 
material.  The  Bedford  stone  seem  to  have  been  lost  or  side- 
tracked bv  the  railroad,  as  it  took  about  three  weeks  to  find 
them.  Tlie  yellow  pine  flooring  used  on  the  building  were 
lost  about  twenty-two  days  and  were  finally  located  at 
Davenport.  The  brick  were  longer  time  coming  than  ex- 
pected, which  delayed  the  building  considerably.    There  were 
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quite  a  few  changes  made  in  the  building.  The  heating  sys- 
tem was  taken  from  the  original  bid  and  let  to  another  con- 
tractor. The  hardware  did  not  come  for  nearly  three  weeks 
after  we  had  the  most  of  finish  put  on.  The  mantels  were 
lost  in  transportation;  one  of  them  we  could  not  find  at  all, 
and  had  to  order  a  new  one  made,  they  coming  from  Knox- 
ville,  Tenn. 

"Hoping  this  explanation  will  meet  with  your  approval 
and  have  your  kind  consideration. 
"  I  am,  yours  respectfully, 

"John  A.  Miller.'' 

The  recommendation  made  by  the  Acting  Chief  of  the 
Weather  Bureau  that  deductions  for  the  delay  be  waived  was 
approved  by  the  Secretary  of  Agriculture,  and  a  voucher, 
without  deduction  for  liquidated  or  other  damages,  was  stated 
in  favor  of  the  contractor  for  the  balance  due  him  ($972.50) 
under  his  said  contract.  Payment  of  said  voucher  was  on 
September  21,  1908,  approved  by  the  Secretary  of  Agricul- 
ture as  follows: 

"  This  expense  was  authorized  by  me  and  Ls  approved  for 
$972.50,  and  forwarded  to  the  Auditor  for  the  State  and  other 
Departments  for  settlement. 

"James  Wilson, 
^^  Secretary  of  Agriculture,'^'^ 

The  Auditor  allowed  on  said  claim  the  sum  of  $572.50  and 
disallowed  $400  for  reasons  stated  as  follows : 

'"  The  contract  stipulated  that  the  building  should  be  fin- 
ished within  one  hundred  days,  exclusive  of  Sundays  and 
legal  holidays,  from  April  6,  1907,  and  provided  for  the 
payment  by  the  contractor  of  $5  per  day  as  liquidated  dam- 
ages for  each  and  every  day  the  completion  or  the  building 
was  delayed  beyond  the  said  one  hundred  days.  The  build- 
ing was  completed  and  turned  over  to  the  Government  Octo- 
ber 22,  1907.  The  Secretary  of  Agriculture  has  waived  the 
liquidated  damages  and  approved  the  claim  for  the  full 
amount,  not,  however,  for  any  of  the  reasons  provided  in  the 
contract,  such  as  delay  caused  by  action  of  the  department 
or  circumstances  including  fire,  water,  and  strikes  of  em- 
ployees, beyond  the  control  of  the  contractor,  but  for  the 
reason  that  the  Government  suffered  no  financial  loss  or  ma- 
terial inconvenience  on  account  of  the  delay. 

"  It  has  been  held  by  the  Comptroller,  in  a  similar  case, 
that  a  statement  by  the  agent  of  the  Government  that  the  de- 
fault of  a  contractor  has  caused  no  financial  loss  to  the  Gov- 
ernment would  not  release  the  contractor  from  his  liability 
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for  liquidated  damages.     (13  Comp.  Dec,  853,  and  the  de- 
cisions cited  therein;  12  id.^  466.) 

*'  In  computing  the  time  that  the  contractor  was  in  default 
Sundays  and  legal  holidays  are  included.  (13  Comp.  Dec, 
267;  121  Fed.  Rep.,  609.)'' 

From  this  disallowance  claimant  has  appealed,  giving 
substantially,  though  at  greater  length  and  more  in  detail, 
the  same  reasons  as  given  in  his  letter  of  December  17,  1907, 
above  quoted,  why  the  alleged  damages  waived  by  the  Secre- 
tary of  Agriculture  should  not  now  be  deducted  from  his 
claim  for  services  performed  under  the  contract. 

The  Secretary  of  Agriculture  clearly  had  the  right  under 
the  proviso  in  subdivision  3,  article  1,  of  the  contract,  supra^ 
to  determine  from  the  facts  in  the  case  whether  or  not  any 
deduction  from  the  amount  due  to  the  contractor  should  be 
made  for  the  contractor's  delay  in  completing  the  contract, 
and  his  right  to  waive  the  deduction  is  not  as  restricted  as 
the  Auditor's  disallowance  would  seem  to  intimate.  The 
delay  causes  were  not  restricted  to  those  named  in  said  sub- 
division 3,  article  1,  of  the  contract,  viz,  to  "  fire,  water,  and 
strikes  of  employees."  These  words  are  not  words  of  limi- 
tation when  they  are  preceded  by  the  word  "  including^ 
The  very  use  of  the  word  "  including  "  negatives  any  such 
idea.  If  the  delay  were  not  caused  by  the  Government, 
"  the  circumstances,  including  fire,  water,  and  strikes  of  em- 
ployees," which  would  entitle  the  contractor  to  the  benefit  of 
the  dispensation  in  the  proviso,  supra^  are  not  necessarily 
per  se  beyond  the  control  of  the  contractor.  The  contract 
lodged  in  the  Secretary  of  Agriculture  the  right  to  determine 
this  question  and  provides  that  no  deductions  for  delay  shall 
be  made  if  the  Secretary  himself  "  is  satisfied "  that  such 
delay  has  been  caused  by  the  act  of  the  Government,  "  or  by 
circumstances,  including  fire,  water,  and  strikes  of  employees, 
beyond  the  control  of  the  party  of  the  first  part "  (the  con- 
tractor). The  Auditor  correctly  states  the  law%  in  my  opin- 
ion, in  saying  that  where  a  contract  specifically  provides  for 
liquidated  damages  for  a  breach  thereof  the  damages  can 
not  ordinarily  be  waived  in  favor  of  the  contractor  and 
against  the  Government;  and  this  is  true  (where  the  contract 
itself  has  not  specifically  given  authority  for  their  waiver) 
even  though  it  appears  that  no  actual  damage  to  the  Govern- 
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inent  has  resulted  from  the  breach.  The  parties  having 
effectually  in  law  liquidated  in  the  contract  itself  the  prob- 
able damages  that  will  result  to  the  Government  from  a 
breach  of  the  contract,  an  officer  of  the  Government  has  no 
legal  right,  in  the  absence  of  a  right  expressly  given  by  the 
contract,  to  inquire  into  the  damages  which,  in  his  opinion, 
have  actually  resulted  from  the  breach.  Where,  however,  as 
ill  this  case,  a  right  to  waive  deductions  for  delay  in  com- 
pleting a  contract  is  given  in  the  contract  itself,  it  is  im- 
material, so  far  as  the  right  itself  is  concerned,  whether  the 
deductions,  which  otherwise  should  be  made,  are  for  liqui- 
dated damages  or  for  damages  of  some  other  and  different 
character.  The  essential  thing  to  know  is,  can  the  damages 
be  waived?  In  the  view  I  have  taken  of  this  case  it  is 
unnecessary  to  determine  whether  the  contract  was  one  pro- 
viding, in  the  event  of  its  breach,  for  liquidated  damages  or 
one  for  a  penalty.  The  Secretary  of  Agriculture  evidently 
intended  to  waive,  and  did  waive,  all  right  or  claim  of  right 
to  make  any  deductions  from  the  contract  price  for  erect- 
ing this  building;  and,  in  the  absence  of  fraud  or  mistake, 
neither  of  which  is  suggested  in  this  case,  his  decision  on  the 
questions  of  fact  involved  is  conclusive,  and  his  action  in  the 
premises,  under  the  very  general  authority  given  him  in 
subdivision  3,  article  1,  of  the  contract,  supra^  will  not  now 
be  revised  by  me.  The  action  of  the  Auditor  is  therefore 
overruled  and  a  certificate  of  differences  for  $400  will  ac- 
cordingly issue. 


ADDITIONAL  COMPENSATION  OF  PER  DIEM  EM- 
PLOYEES OF  THE  GOVERNMENT  PRINTING 
OFFICE  FOR  SUNDAY  WORK. 

The  payment  to  per  diem  employees  of  the  Government  Printing  OflBce 
required  to  worlv  oii  Sundays  of  extra  prices  for  such  services  in 
excess  of  the  maximum  rates  fixed  by  law  is  unauthorized. 

The  act  of  January  12,  1895,  providing  for  public  printing  and  binding, 
for  the  employment  of  persons  in  the  Government  Printing  OflBfe 
in  connection  therewith,  and  for  their  comi>ensation  at  certain 
maximum  rates,  is  a  general  act,  suiierseding  the  special  act  of 
January  13,  1888,  which  authorized  the  payment  of  extra  prices 
for  work  ordered  in  emergencies  and  i)erformed  on  Sundays  or 
legal  holidays,  or  between  the  hours  of  midnight  and  8  ante 
meridian. 
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{Comptroller  Tracewell  to  the  Public  Printer^  Janiuii^y  H^ 

J  909.) 

I  have  received  your  letter  of  the  13th  instant  as  follows : 

"  I  have  the  honor  to  submit  for  a  decision  from  your 
ofBce  the  question  raised  by  the  following  statement  of  facts : 

"  On  Sunday,  January  10,  it  became  necessary  for  the  Pub- 
lic Printer  to  direct  that  certain  employees,  some  of  whose 
compensation  is  specifically  provided  Jor  by  law,  should 
remain  on  duty  during  the  day.  This  emergency  was  occa- 
sioned by  the  Printing  Office  oeing  required  to  publish  the 
proceedings  of  Congress,  which  was  in  session  on  the  above- 
mentioned  date,  in  order  that  the  proceedings  might  be  de- 
livered at  the  usual  hour  the  following  morning.  About 
40  employees  were  required  to  work  on  Sunday;  and  it  is 
probable  that  the  same  condition  may  occur  a  number  of 
times  between  this  date  and  the  adjournment  of  Congress. 

"  Chapter  23,  Stat.  L.,  act  of  January  13,  1883  (22  Stat., 
402),  provides: 

" '  That  for  extra  work,  ordered  in  emergencies,  and  per- 
formed on  Sundays  or  legal  holidays,  or  between  the  hours 
.of  midnight  and  eight  ante  meridian,  excepting  that  done  by 
regular  organized  night  forces,  the  Public  Printer  is-  hereby 
authorized  to  pay  such  extra  prices  as  the  customs  of  the 
trade  and  the  justice  of  the  case  may  require.' 

"  It  has  been  the  practice  in  the  Government  Printing 
Office  for  a  great  many  j-ears  to  pay  per  diem  employees,  en- 
gaged on  Sunday  work,  at  a  rate  of  compensation  50  per  cent 
nigher  than  the  usual  per  diem  compensation  for  a  secular 
day;  and  the  additional  compensation  thus  allowed  has  been 
accounted  for  by  computing  the  earnings  of  the  emplovees 
affected  on  the  basis  of  their  having  worked  one  and  a  half 
hours  for  each  hour  of  actual  service,  the  pay  per  hour  being 
figured  at  the  usual  day  rate.  The  practice  or  allowing  this 
rate  of  additional  compensation  for  Sunday  work  is  in  har- 
mony with  the  custom  of  the  various  trades  throughout  the 
country.  Only  in  cases  of  gi'eat  emergency,  absolute  neces- 
sity, or  when  specifically  required  by  Congress,  is  work  per- 
formed by  this  office  on  Sunday. 

*'  Upon  consideration  of  the  premises,  is  the  Public  Printer 
authorized  to  continue  the  practice  so  long  in  vogue,  of  pay- 
ing for  Sunday  work  at  the  rate  of  50  per  cent  higher  than 
the  usual  per  diem  rate?  As  action  on  several  sets  of  pay- 
rolls is  suspended  pending  receipt  of  your  decision  in  this 
matter,  I  will  greatly  appreciate  the  very  earliest  reply 
which  your  convenience  will  permit." 
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The  act  of  February  16,  1877  (19  Stat.,  231),  provided : 

"  That  from  and  after  the  close  of  the  present  session  of 
Congress  the  Public  Printer  shall  pay  no  greater  price  for 
composition  than  50  cents  per  thousand  ems  and  40  cents  per 
hour  for  time  work  to  printers  and  bookbinders." 

The  act  of  January  13,  1883,  quoted  by  you,  provided  for 
the  payment  of  such  extra  prices  as  the  custom  of  the  trade 
and  the  justice  of  the  case  may  require  for  extra  work, 
ordered  in  emergencies  and  performed  on  Sundays  or  legal 
holidays,  or  between  the  hours  of  midnight  and  8  ante 
meridian. 

The  act  of  March  3,  1891  (26  Stat,  1084),  provides  for  20 
per  cent  increase  for  night  work. 

The  act  of  January  12,  1895  (28  Stat.,  601),  entitled  "An 
act  providing  for  the  public  printing  and  binding  and  the 
distribution  of  public  documents  "  is  a  general  act  and  was 
intended  to  cover  the  entire  subject,  and  provides: 

"  Sec.  39.  The  Public  Printer  shall  pay  no  greater  price 
for  composition  than  fifty  cents  per  thousand  ems,  to  press- 
men fifty  cents  per  hour,  and  forty  cents  per  hour  for  time 
work  to  printers  and  bookbinders:  Provided^  That  the  pay 
of  all  employees  of  the  Government  Printing  Office  engaged 
on  night  work  (between  the  hours  of  five  o'clock  post  merid- 
ian and  eight  o'clock  ante  meridian)  shall  be  twenty  per 
centum  in  addition  to  the  amount  paid  for  day  labor." 

"  Sec.  49.  The  Public  Printer  may  employ,  at  such  rates 
of  wages  as  he  may  deem  for  the  interest  of  the  Government 
and  just  to  the  persons  employed,  such  proofreaders,  laborers, 
and  other  hands  as  may  be  necessary  for  the  execution  of 
the  orders  for  public  printing  and  binding  authorized  by 
law ;  but  he  shall  not,  at  any  time,  employ  in  the  office  more 
hands  than  the  absolute  necessities  of  the  public  work  may 
require." 

Section  46  provides  that  the  employees  of  the  Government 
Printing  Office  shall  be  allowed  legal  holidays  with  pay. 

"  Sec.  100.  All  laws  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed." 

The  act  of  June  6.  1900  (31  Stat.,  643),  provides: 

"  That  the  Public  Printer  may  hereafter,  in  his  discretion, 
pay  all  printers,  bookbinders,  leather  parers  employed  in  the 
Government  Printing  Office  at  the  rate  of  fifty  cents  per  hour 
for  time  actually  employed." 

It  will  be  noted  that  in  the  acts  passed  subsequently  to  the 
act  of  January  13,  1883,  no  reference  is  made  to  it  and  no 
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provision  is  made  authorizing  the  payment  of  extra  prices 
for  work  ordered  in  emergencies  and  performed  on  Sundays 
or  legal  holidays,  or  between  the  hours  of  midnight  and  8 
ante  meridian. 

In  a  note  under  section  39  of  the  act  of  January  12,  1895, 
page  2549  of  the  Compiled  Statutes  of  1901,  the  acts  of  Feb- 
ruary  16,  1877,  January  13,  1883,  and  March  3,  1891,  are 
referred  to  as  having  been  superseded  by  said  section. 

It  seems  evident  from  an  examination  of  the  act  of  Janu- 
ary 12,  1895,  that  it  was  intended  to  cover  the  whole  subject 
of  printing  and  binding  and  the  manner  in  which  persons 
should  be  employed  and  the  compensation  to  be  paid  fixed. 

It  expressly  repeals  all  laws  in  conflict  with  its  provisions. 
It  was  intended  as  a  system  of  laws  to  cover  the  subject  of 
printing  and  binding. 

The  rule  of  construction  that  applies  in  such  case  is  set- 
tled by  the  court  in  the  case  of  United  States  v.  Tynen.  11 
Wall,  88,  92,  as  follows: 

'*  When  there  are  two  acts  on  the  same  subject  the  rule  is 
to  give  effect  to  both  if  possible.  But  if  the  two  are  repug- 
nant in  any  of  their  provisions,  the  latter  act,  without  any 
repealing  clause,  operates  to  the  extent  of  the  repugnancy 
as  a  repeal  of  the  first,  and  even  where  two  acts  are  not  in 
express  terms  repugnant,  yet,  if  the  latter  act  covers  the 
whole  subject  of  the  first  and  embraces  new  provisions, 
plainly  showing  that  it  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  the  act." 

This  rule  is  cited,  quoted,  and  applied  in  the  case  of  Dis- 
trict of  Columbia  v.  Ilutton,  143  U.  S.,  18,  27,  and  controls 
the  decision  in  this  case,  unless  the  other  riUe  that  a  general 
act  is  not  to  be  construed  as  applying  to  cases  covered  by  a 
prior  special  act  upon  the  same  subject  applies.  {United 
States  V.  Nix,  189  U.  S.,  199,  205.) 

In  this  case  the  court  said  (p.  205) : 

"On  this  principle  we  held  in  Townsend  v.  Little  (109 
U.  S.,  504)  that  special  and  general  statutory  provisions  may 
subsist  together,  the  former  qualifying  the  latter." 

The  practice  in  the  Government  Printing  Office  has  been 
to  apply  the  provision  of  the  special  act  of  January  13,  1883, 
to  the  cases  covered  by  it,  notwithstanding  the  general  pro- 
visions of  the  act  of  Januarj''  12,  1895,  do  not  refer  to  or 
provide  for  any  such  payments.     The  act  of  January  13, 
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1883,  is  the  only  provision  that  authorizes  a  payment  bf 
extra  prices  for  extra  work  ordered  in  emergencies  or  in  any 
way  refers  to  such  payments.  It  also  specially  excepts  from 
its  operation  work  done  by  the  regularly  organized  night 
force.  WTiile  this  act  is  an  independent  act  within  itself, 
relating  to  a  particular  class  of  work  to  be  done  at  an  un- 
usual time  to  do  work,  it  is,  however,  a  component  part  of 
the  system  of  laws  that  was  in  force  governing  the  public 
printing  and  binding  on  January  12,  1895. 

I  am  of  the  opinion,  therefore,  that  the  act  of  Januaiy 
13,  1883,  must  be  considered  as  a  part  of  the  system  of  laws 
for  which  the  act  of  January  12,  1895,  supra^  was  intended 
as  a  substitute,  and  that  it  is  not  such  special  statute  as 
brings  it  within  the  rule  stated  in  the  case  of  United  States 
V.  Nir,  189  U.  S.,  199,  205,  snpra. 

It  is  therefore  superseded  by  the  act  of  January  12,  1895, 
and  as  this  act  does  not  contain  any  authority  for  you  to 
make  the  payments  indicated  in  your  letter,  notwithstanding 
the  prior  practice  of  your  office,  you  are  advised  that  you 
vou  would  not  be  authorized  to  do  so. 


COMPUTATION  OF  FOREIGN-SERVICE  PAY  OF 
OFFICERS  OF  ARMY  FURNISHING  THEIR  OWN 
MOUNTS. 

An  officer  of  the  Army  below  the  grade  of  major  required  to  be 
mounted,  who  Is  serving  at  a  foreign  station  within  the  meaning 
of  the  act  of  June  30,  1902,  and  who  provides  himself  with  suit- 
able mount  or  mounts  at  his  own  exiiense  while  on  such  service, 
is  entitled  to  Iiave  the  increased  pay  for  such  foreign  service  com- 
puted on  the  additional  pay  he  receives  because  of  providing  him- 
self with  his  own  mount  or  mounts. 

(Decision   hy  Assistant  Comptroller  Mitchell^  January  Ik 

WOO,) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated 
the  15th  ultimo,  making  an  original  construction  of  a  statute, 
as  follows: 

"  In  the  examination  of  paymasters'  accounts  now  befoiT 
this  office  for  settlement,  the  question  arises  as  to  whether  an 
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officer  of  the  Army  on  foreign  service,  required  to  be  mounted 
and  furnishing  his  own  mount,  is  entitled  to  receive  10  per 
cent  increase  on  the  addition  to  his  pay  for  furnishing  his 
own  horse,  under  act  of  May  11,  1908,  while  on  such  foreign 
sen-ice.  The  proviso  in  the  Army  appropriation  act  of 
March  2,  1901  (31  Stat.,  903),  authorizing  increased  pay  for 
foreign  service  reads  as  follows : 

**  *That  hereafter  the  pay  proper  of  all  officers  and  enlisted 
men  serving  beyond  the  limits  of  the  States  comprising  the 
Union,  and  the  Territories  of  the  United  States  contiguous 
thereto,  shall  be  increased  ten  per  centum  for  officers  and 
twenty  per  centum  for  enlisted  men  over  and  above  the  rates 
of  pay  proper  as  fixed  by  law  for  time  of  peace,  and  the  time 
of  such  service  shall  be  counted  from  the  date  of  departure 
from  said  States  to  the  date  of  return  thereto.' 

"  That  portion  of  the  act  of  May  11,  1908  (35  Stat,  108), 
which  provides  for  additional  allowance  to  an  officer  who 
furnished  his  own  horse,  reads  as  follows : 

"*That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any  officer 
below  the  grade  of  major  required  to  be  mounted  provides 
himself  with  suitable  mounts  at  his  own  expense  ne  shall 
receive  an  addition  to  his  pay  of  one  hundred  and  fifty  dol- 
lars per  annum  if  he  provides  one  mount,  and  two  hundred 
dollars  per  annum  if  he  provides  two  mounts.' 

"  The  specific  question  thus  presented  is  whether  the  addi- 
tion" to  an  officer's  pay  for  furnishing  his  own  mount  is  or  is 
not ''  pay  proper '  within  the  meaning  of  the  act  of  March  2, 
1901,  supra. 

"  In  the  Mills  case  (197  U.  S.,  227)  the  Supreme  Court 
said: 

"  '  The  words  "  pay  proper,"  we  see  no  reason  to  think,  are 
to  be  construed  differently  from  the  word  "  pay."  The  term 
means  compensation,  which  may  properly  be  described  or 
designated  as  '*  pay,"  as  distinguished  from  allowances,  com- 
mutations for  rations,  or  other  methods  of  compensation  not 
specificallv  described  as  pay.' 

"  In  the  case  of  United  States  v.  Landers  (92  U.  S.,  80) 
the  Supreme  Court  said: 

*" '  Under  the  term  "  allowances"  everything  was  embraced 
which  could  be  recovered  from  the  Government  by  the  soldier 
in  consideration  of  his  enlistment  and  services,  except  the 
stipulated  monthly  compensation  designated  as  pay.' 

^A  comprehensive  judicial  definition  as  to  what  part  of  an 
officer's  compensation  is  pay  and  what  part  is  allowances  is 
found  in  the  case  of  Sherhnme  v.  United  States  (16  Ct.  CI., 
401).    In  this  case  the  court  said: 

"  *  Pay  is  a  fixed  and  direct  amount  given  by  law  to  persons 
in  the  military  service,  in  consideration  of  and  as  compensa- 
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tion  for  their  personal  service.  Allowances,  as  they  are  now 
called,  or  emoluments,  as  they  were  formerly  termed,  are 
indirect  or  contingent  remuneration,  which  may  or  may  not 
be  earned,  and  which  is  sometimes  in  the  nature  of  compensa- 
tion and  sometimes  in  the  nature  of  reimbursement.  Both 
pay  and  allowances  are  compensation  for  services  while  in 
service,  and  the  system  of  making  a  portion  of  the  compensa- 
tion contingent  was  at  the  time  of  the  passage  of  tne  act 
1870  common  to  all  armies.  (Scott's  Military  Dictionary; 
Art.,  Allowances.) 

"  'Thus,  a  captain  of  cavalry  formerly  received  $70  per 
month,  which  was  his  pay,  and  was  fixed,  direct,  and  certain. 
He  also  received  $10  a  month  if  in  the  actual  command  of  hi.^ 
company.  He  also  was  entitled  to  commutation  for  the 
forage  of  two  horses  if  he  actually  had  them  in  service.  He 
also  was  entitled  to  rations  for  himself  and  servants,  and  to 
longevity  rations  after  certain  prolonged  periods  of  service; 
to  fuel,  to  quarters,  to  transportation,  to  mileage,  and  to 
stationery.  These  were  allowances.  Some  of  them,  consid- 
ered as  compensation,  were  indirect  and  some  contingent;  but 
in  all  instances  they  were  something  given  for  service,  or  as 
reimbursement.' 

"  In  the  case  of  the  United  States  v.  Miller  (208  U.  S.,  33) 
the  Supreme  Court  held,  reversing  the  Court  of  Claims  on 
this  point,  that  the  additional  compensation  received  by  an 
officer  assigned  to  duty  as  aid  to  an  admiral,  was  in  addition 
to  and  not  a  part  of  the  pay  of  his  rank,  and  therefore  could 
not  be  counted  in  computing  his  longevity  pay. 

"The  act  of  May  11,  1908,  provicfes  that  the  Government 
shall  furnish  to  officers  below  the  grade  of  major  suitable 
mounts,  and  if  such  mounts  are  not  furnished  by  the  Gov- 
ernment, but  are  provided  by  the  officers  at  their  own  expense, 
such  officers  shall  be  compensated  therefor  at  the  rates  pre- 
scribed. This  provision  of  law  bears  a  close  analogy  to  the 
existing  laws  relative  to  furnishing  officers  of  the  Army  with 
quarters  or  commutation  thereof. 

"  In  view  of  the  foregoing,  I  am  of  the  opinion  and  so  de- 
cide that  the  compensation  due  to  officers  who  furnish  their 
own  mounts,  under  act  of  May  11,  1908,  is  not  'pay  proper* 
within  the  meaning  of  the  act  of  March  2,  1901,  ana  there- 
fore that  such  compensation  is  not  increased  by  reason  of  the 
horse  having  been  furnished  while  on  foreign  service.  In 
arriving  at  this  conclusion  the  Comptroller's  decision  of 
June  8,  1908  (14  Comp.  Dec,  851),  has  not  been  overlooked." 

The  law  in  force  providing  increase  of  pay  for  foreign 
service  is  the  act  of  June  30,  1902  (32  Stat.,  512),  found  in 
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the  act  making  appropriation  for  the  support  of  the  Army 
for  the  fiscal  year  1903,  which  provides : 

*'  For  additional  ten  per  centum  increase  on  pay  of  commis- 
sioned officers  serving  at  foreign  stations  *  *  *  Pro- 
vided,  That  hereafter  the  pay  proper  of  all  commissioned  offi- 
cers and  enlisted  men  serving  beyond  the  limits  of  the  States 
comprising  the  Union  and  the  Territories  of  the  United 
States  contiguous  thereto  shall  be  increased  ten  per  centum 
for  officers  and  twenty  per  centum  for  enlisted  men  over  and 
above  the  rates  of  pay  proper  as  fixed  by  law  for  time  of 
peace,  and  the  time  of  such  service  shall  be  counted  from  the 
date  of  departure  from  said  States  to  the  date  of  return 
thereto." 

Said  act  is  not  different  from  the  act  of  March  2,  1901, 
9upra^  save  that  it  contains  the  words  "commissioned  offi- 
cers" instead  of  the  word  "officers."  In  the  case  of  the 
United  States  v.  Mills,  cited  by  Auditor,  the  court  held  that 
the  words  "  pay  proper,"  found  in  the  act  of  March  2,  1901, 
should  not  receive  any  different  construction  than  the  word 
"pay."  In  the  decision  of  this  office  of  June  8,  1908  (14 
Comp.  Dec.,  851),  it  was  held  that  the  word  "pay,"  found 
in  the  act  of  May  11,  1908  (35  Stat.,  108),  granting  "an 
amount  equal  to  six  months'  pay  "  to  the  widow  or  some 
designated  beneficiary  of  an  officer  or  enlisted  man  on  the 
active  list  of  the  Army  who  died  from  wounds  or  disease 
contracted  in  line  of  duty,  included  the  additional  pay  which 
an  officer  may  have  been  drawing  for  mount  or  mounts  at 
the  time  of  his  death.  This  decision  established  that  the  term 
"  addition  to  his  pay  "  authorized  by  the  act  of  May  11,  1908, 
supra,  providing  for  mounts  was  pay  within  the  meaning  of 
the  act  of  May  11, 1908,  providing  for  the  six  months'  gratu- 
ity. It  is  additiojial  pay,  which  an  officer  receives  who  pro- 
vides himself  with  suitable  mount  or  mounts  at  his  own 
expense.  If  said  "  addition  to  his  pay  "  is  pay  within  the 
meaning  of  the  said  act  granting  six  months'  gratuity,  it  is 
not  seen  why  it  is  not  pay  within  the  meaning  of  the  above 
act  of  June  30,  1902,  granting  increase  of  pay  for  foreign 
service.  All  that  the  term  "  an  addition  to  his  pay  "  means  is 
that  where  an  officer  of  the  Army  below  the  grade  of  major 
required  to  be  mounted  provides  himself  with  suitable  mount 
or  mounts  at  his  own  expense  he  shall  have  $150  more  pay 
if  he  provides  one  mount  and  $200  more  pay  if  he  provides 
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two  mounts ;  in  other  words,  for  the  time  that  an  officer  pro- 
vides himself  with  suitable  mount  or  mounts  at  his  own 
expense  his  pay  is  increased  $150  or  $200  according  to 
whether  he  provides  one  or  two  mounts. 

I  am  of  opinion  that  an^fficer  of  the  Army  below  the  grade 
of  major  required  to  be  mounted,  who  is  serving  at  a  foreign 
station  within  the  meaning  of  the  act  of  June  30, 1902,  supra^ 
and  who  provides  himself  with  suitable  mount  or  mounts  at 
his  own  expense  while  on  such  service,  is  entitled  to  have  the 
increased  pay  for  such  foreign  service  computed  on  the  addi- 
tional pay  he  receives  because  of  his  providing  himself  with 
his  own  mount  or  mounts. 

I  do  not  think  that  this  case  is  governed  by  the  Sherburne 
and  Miller  decisions  cited  by  the  Auditor. 

The  decision  of  the  Auditor  is  disapproved. 


PAYMENT  FOR  HANDLING  OF  UNUSED  PAS- 
SENGER EQUIPMENT  FURNISHED  FOR  THE 
TRANSPORTATION  OF  TROOPS;  ACCEPTANCE 
OF  AUDITOR'S  SETTLEMENT. 

Where,  in  pursuance  of  a  lullitary  order  directing  the  movement  of 
troops,  an  empty  passenKer  equipment  is  assembled  by  a  railroad 
company  for  the  purpose  of  tran8iK)rtiug  such  troops,  and  subse- 
quently said  order  is  revoked,  necessitating  the  return  of  the  cars 
unused,  the  railroad  company  Is  entitled  to  payment  for  its  serv- 
ices in  hauling  and  switching  the  necessary  cars  at  the. regular 
tariff  rates. 

The  acceptance  by  a  claimant  of  the  difference  found  in  a  settlement 
by  an  Auditor,  obtained  by  the  deduction  from  the  amount  of  the 
items  for  which  allowance  is  made  of  an  item  entirely  distinct 
therefrom,  does  not  preclude  the  claimant  from  obtaining  a  re- 
vision by  the  Comptroller  of  the  Treasury  of  such  settlement  as 
to  the  item  deducted. 

(Decision   hy   Comptroller   Tracewell^  January  15^  1909,) 

The  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway 
Company  appealed  December  28,  1908,  from  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  No.  2977, 
dated  February  4,  1908. 
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The  company  claimed  $475.83  for  certain  passenger  trans- 
portation in  January,  February,  and  March,  1906.  The 
Auditor  allowed  the  amount  claimed,  but  deducted  therefrom 
$336.60,  the  amount  received  from  Lieut.  Col.  J.  E.  Sawyer, 
deputy  quartermaster-general,  per  his  voucher  2-B,  Feb- 
ruary, 1907,  and  certified  a  balance  of  $139.23,  which  the 
company  has  accepted. 

The  appeal  is  taken  from  the  deduction.  The  item  de- 
ducted not  being  one  of  the  items  for  which  allowance  was 
made  and  accepted,  the  appeal  will  therefore  be  duly  con- 
sidered, the  claimant's  right  to  appeal  upon  acceptance  of 
payment  being  precluded  as  to  such  items  only  for  which 
payment  is  accepted  (33  MS.  Comp.  Dec.,  1363,  June  26, 
1905). 

The  disallowance  by  the  Auditor  on  account  of  payment 
to  claimant  by  Lieutenant- Colonel  Sawyer  is  as  follows : 

"  It  appears  from  papers  filed  with  said  voucher  that  the 
Quartermaster's  Department  issued  instructions  by  General 
Order  No.  9,  dated  St.  Paul,  Minn.,  April  28,  1906,  directing 
that  the  headquarters  band  and  10  companies  of  the  Twenty- 
eighth  Infantry  proceed  (not  later  than  May  1,  1906)  from 
Fort  Snelling,*  Minn.,  to  San  Francisco,  Cal.  The  order 
directing  the  aforesaid  movement  was  revoked  May  1,  1906. 

"It  also  appears  that  under  these  instructions  Colonel 
Sawver,  chief  quartermaster  at  St.  Paul,  accepted  the  pro- 
posal for  the  transportation  of  a  portion  of  said  troops  of  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Com- 
pany at  certain  fixed  rates,  as  per  agreement  filed  with  the 
voucher. 

"The  voucher  in  question  was  in  payment  for  hauling 
empty  equipment  from  Chicago,  111.,  to  St.  Paul,  Minn.,  and 
return,  and  for  switching  cars  between  St.  Paul  and  Fort 
Snelling,  as  per  affidavit  filed  with  the  voucher,  and  at  the 
regular  rates  quoted  in  tariflFs  for  hauling  such  equipment. 

"  The  service  and  rates  proposed  by  the  railroad  company 
in  response  to  the  circular  issued  by  Colonel  Sawyer  called 
for  the  transportation  of  certain  troops  from  Fort  Snelling 
to  San  Francisco,  and  apparently  agreed  to  by  Colonel 
Sawyer,  in  no  wav  forms  the  basis  for  the  payment  of  $336.60 
paid  on  the  voucher  in  question. 

"Said  payment  was  wholly  for  hauling  and  switching 
empty  cars,  which  service  had  never  been  requested  or  con- 
tracted for  by  any  person  on  behalf  of  the  United  States. 
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Payment  was  therefore  made  without  authoritj'  of  law  and 
in  violation  of  Revised  Statutes,  3648.  ( See  also  Decision  of 
the  Comptroller  of  the  Treasury,  dated  Julv  13,  1907,  appeal 
No.  13736,  42  MS.  Comp.  Dec.,*  98.)" 

Section  3648  of  the  Revised  Statutes  relates  to  advances  of 
public  money  and  has  no  application  to  the  case  under  con- 
sideration. 

My  decision  of  July  13,  1907,  supra^  denied  the  claim  for 
assembling  equipment  which  the  Government  used,  the  pay- 
ment having  been  made  for  the  services  rendered  in  accord- 
ance with  contract  and  no  contract  hav^ing  been  made  for 
payment  for  assembling  equipment. 

In  the  present  case  service  was  rendered  in  assembling 
equipment  under  orders  of  Deputy  Q.  M.  Gen.  J.  E.  Sawyer, 
who  on  April  28,  1906,  accepted  the  proposal  of  claimant  to 
furnish  certain  transportation  for  the  Army. 

In  accepting  the  said  proposal  Lieutenant-Colonel  Sawyer 
directed : 

"  The  necessary  passenger  equipment,  consisting  of  one  (1) 
standard  sleeping  car  and  necessary  tourist  cars  to  accommo- 
date the  troops,  three  (3)  men  to  a  section,  will  be  assembled 
and  placed  ready  for  inspection  at  some  convenient  point  in 
St.  Paul,  Minn.,  not  later  than  4  p.  m.,  April  30th.'- 

The  company  claimed  payment  for  the  equipment  furnished 
under  said  order  and  not  used,  as  follows: 

"For  movement  of  equipment  and  expenses  incuiTed  by 
this  company  on  account  oi  the  '  proposed '  movement  of  the 
Twenty-eighth  Infantrv  from  Fort  Snelling,  Minn.,  to  San 
Francisco,  Cal.,  April  30,  1906. 

For    hauling    2    sleepers    (Andes    and    Wantauga)    from 
Chicago,  111.,  to  St.  Paul,  Minn.,  and  return : 

2  cars  at  $160.80  per  round  trip,  as  \yev  rule  307  W.  T.  L. 
No.  6,  C.  St.  P.,  M.  &  O.  G.  F.  I).  No,  14000,  I.  C.  C. 
No.  2665,  and  item  No.  95,  \V.  T.  L.  No.  206.  I.  C.  C. 

No.  2780,  C,  St.  P.,  M.  &  O.  (J.  F.  D.  No.  17700 $.321.00 

Switching  one  l)aggage  car  and  one  box  car,  St.  Paul  to 

Fort  Snelling,  Minn.,  and  return 15.00 


Total 336. 60 

Services  having  been  rendered  under  proper  authority,  the 
company  is  entitled  to  pay  therefor  at  regular  tariflF  rates. 
The  claim  of  the  company,  appearing  from  the  evidence 
furnished  to  be  correct,  is  allowed. 
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MAINTENANCE  OF  MOUNTS  PROVIDED  BY  RE- 
TIRED OFFICERS  OF  THE  ARMY  ON  ACTIVE 
DUTY  IN  RECRUITING  SUBSEQUENT  TO  ACT 
OF  MAY  11,  1908. 

Retired  officers  of  the  Army  assigned,  under  the  act  of  April  23,  1904, 
to  active  duty  in  recruiting,  were  not  and  are  not  entitled,  at  any 
time  subsequent  to  the  passage  of  the  act  of  May  11,  1008,  grant- 
ing additional  pay  to  officers  of  the  Army  below  the  grade  of 
major  required  to  be  mounted  who  provide  themselves  with  suit- 
able mounts  at  their  own  expense,  to  have  their  mounts  main- 
tained at  government  expense. 

{Decision  by  Assistant  Comptroller  Mitchell^  January  16^ 

1909.) 

The  Auditor  for  the  War  Department  has  reported  for 
approval,  disapproval,  or  modification,  his  decision  dated 
the  19th  ultimo,  making  an  original  construction  of  statutes, 
as  follows: 

"  In  the  examination  of  certain  quartermaster  accounts  for 
the  months  of  July  and  August,  1908,  for  rent  of  stable  and 
stabling  accommodations  for  the  private  horses  belonging  to 
retired  officers  of  the  Army  assigried,  under  the  act  of  April 
23,  1904  (33  Stat,  264),  with  their  consent,  to  active  duty  in 
recruiting,  and  performing  such  duty  subsequent  to  the  pas- 
sage of  the  act  of  May  11,  1908  (35  Stat.,  106),  the  question 
arises  as  to  whether  or  not  such  officers  are  entitled  to  mount- 
maintenance,  such  as  forage,  bedding,  shoeing,  or  shelter  for 
their  horses,  after  May  11,  1908. 

"The  act  of  April  23,  1904  (33  Stat.,  264),  provides  as 
follows : 

" '  The  Secretary  of  War  may  assign  retired  officers  of  the 
Army,  with  their  consent,  to  active  duty  in  recruiting,  for 
service  in  connection  with  the  organized  militia  in  the  several 
States  find  Territories,  upon  the  request  of  the  governor 
thereof,  as  military  attaches,  upon  courts-martial,  courts  of 
inquiry  and  boards,  and  to  staff  duties  not  involving  service 
with  troops ;  and  such  officers  while  so  assigned  shall  receive 
the  full  pay  and  allowances  of  their  respective  grades.' 

"  The  acts  of  March  2,  1907  (34  Stat.,  1166),  and  May  11, 
1908  (35  Stat.,  117),  provide  as  follows: 

" '  Nothing  in  the  act  making  appropriations  for  the  legis- 
lative, executive,  and  judicial  expenses  of  the  Government 
for  the  fiscal  year  nineteen  hundred  and  eight,  or  any  other 
act,  shall  hereafter  be  held  or  construed  so  as  to  deprive 
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officers  of  the  Army,  wherever  on  duty  in  the  military  service 
of  the  United  States,  of  forage,  bedding,  shoeing,  or  shelter 
for  their  authorized  number  of  horses,  or  of  any  means  of 
transportation  or  maintenance  therefor  for  whicn  provision 
is  made  by  the  terms  of  this  act.' 

"The  act  of  May  11,  1908  (35  Stat.,  108),  provides  as 
follows : 

" '  That  liereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any  offi- 
cer below  the  grade  of  major  required  to  be  mounte(i  pro- 
vides himself  with  suitable  mounts  at  his  own  expense,  he 
shall  receive  an  addition  to  his  pay  of  one  hundred  and  fifty 
dollars  per  annum  if  he  provides  one  mount,  and  two  hun- 
dred dollars  per  annum  if  he  provides  two  "mounts.' 

"  Under  the  act  of  April  23,  1904,  retired  officers  of  the 
Army  assigned,  with  their  consent,  to  active  duty  in  recruit- 
ing, are  entitled,  while  so  engaged,  to  receive  the  full  pay 
and  allowances  of  their  respective  grades. 

"  But  what  their  allowances  are  in  respect  to  mount- 
maintenance  depends  upon  whether  they  are  required  to  be 
mounted  while  assigned  to  recruiting  duty  and  whether  they 
have  provided  themselves  with  suitable  mounts  at  their  own 
expense,  not  exceeding  their  respective  authorized  number 
of  mounts. 

"  No  officer  of  the  Army  required  to  be  mounted  after  the 
passage  of  the  act  of  May  11,  1908,  is  entitled  to  an  addition 
to  his  pay  by  reason  of  said  requirement,  except  officers 
below  the  grade  of  major  providing  themselves  with  suitable 
mounts  at  their  own  expense. 

"  Since  said  date  there  are  therefore  no  mounted  officers 
who  are  such  solely  by  virtue  of  their  rank.  Mounted  offi- 
cers since  said  date  are  such  solely  by  virtue  of  being  re- 
quired to  l)e  mounted  and  of  being  in  fact  mounted  pursuant 
to  sucli  requirement. 

'•  Subsequent  to  May  11,  1908,  no  officer  is  entitled  to 
mount-ma mtenance  unless  he  is  required  to  be  mounted  and 
is  mounted  pursuant  to  such  requirement.  The  act  of  May 
11,  1908,  leaves  it  to  the  War  Department  and  the  military 
authorities  to  determine  whether  an  officer  is  required  to  \ye 
mounted.  When  an  officer  is  required  to  be  mounted,  and  is 
suitably  mounted,  then  only  does  he  become  entitled  to 
mount-maintenance. 

"  T  do  not  find  that  the  War  Department  or  the  militar}^ 
authorities  have  determined  that  an  officer  on  duty  in  the 
recruiting  service  subsequent  to  May  11,  1908,  is  entitled  to 
be  mounted,  but  T  find  by  War  Department  Circular  Xo.  2'2, 
dated  March  ,^1,  1908,  that  the  Secretary  of  War  then  de- 
cided as  follows: 
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"  'A  retired  mounted  officer  when  assigned  to  active  duty 
in  charge  of  a  general  recruiting  station  is  entitled  to  shelter 
and  forage  for  the  authorized  number  of  horses  for  an  offi- 
cer of  the  same  grade  on  the  active  list.' 

"  This  decision  was  applicable  to  mounted  officers  under 
then  existing  law,  but  the  act  of  May  11,  1908,  eliminated 
the  distinction  previously  existing  between  mounted  and  un- 
mounted officers  and  .rendered  nugatory  any  regulation  or 
decision  based  on  that  distinction. 

"  The  new  law  having  thus  ffiven  all  mounted  officers  a 
new  status,  it  is  not  seen  how  tneir  former  status  can  form 
the  basis  of  any  claim  for  pay  or  allowances  alleged  to  have 
accrued  after  May  11,  1908. 

"  The  Secretary  of  War  decided  on  September  30,  1908, 
that: 

" '  Officers  of  the  Army  on  the  retired  list  who  may  be 
detailed  to  active  duty  m  the  recruiting  service  *  *  * 
are  not  officers  "  required  to  be  mounted,"  and  therefore  do 
not  fall  within  the  provisions  of  para«:raph  1291,  Armv 
Kegulations.]     (I§ee  W.  D.  Cir.  No.  81,  Sept.  30,  1908.) 

"This  decision  does  not  appear  as  a  new  regulation  or  as 
an  amendment  to  an  existing  regulation,  but  simply  as  a 
declaration  from  an  authoritative  source  that  officers  of  the 
Army  on  the  retired  list  who  may  be  detailed  to  active  duty  in 
the  recruiting  ser\'ice  are  not  oflficers  required  to  be  mounted. 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  retired 
officers  of  the  Army  assipied,  under  the  act  of  April  23,  1904, 
to  active  duty  in  recruiting,  were  not  and  are  not  entitled,  at 
any  time  subsequent  to  the  passage  of  tlie  act  of  May  11, 
1908,  to  have  their  mounts  foraged,  stabled,  shod,  groomed, 
fed,  watered,  and  furnished  veterinary  treatment  and  medi- 
cine at  government  expense." 

The  decision  of  the  Auditor  appears  to  be  correct  pnd  is 
approved. 


LIQUIDATION   OF   DAMAGES    FOR   BREACH   OF 
CONTRACT. 

Where  it  becomes  necessary,  for  the  exohisive  benefit  of  the  Govern- 
ment, to  abandon  work  under  a  contract  and  otherwise  depart 
therefrom,  resnlting  In  loss  and  damage  to  the  contractor,  and  a 
supplemental  contract,  providing  for  such  changes,  is  entered  into 
between  the  parties  and  approved  by  the  Secretary  of  War,  in 
which  the  damages  to  the  contractor  are  agreed  upon  and  fixed  In 
a  lump  sum  as  a  fair  and  jnst  compensation  for  said  damages  and 
in  full  liquidation  thereof,  payment  of  the  sum  so  agreed  upon  is 
authorized. 
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The  contractor's  profit  ou  work  under  a  contract  abandoned  by  the 
Government  for  its  exclusive  benefit  and  his  loss  resulting  from 
additional  expenses  incurred  by  reason  of  such  abandonment  are 
proper  elements  of  damage. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
January  16^  1909.) 

By  your  authority  I  received  on  the  5th  instant  from  the 
Chief  of  Engineers,  U.  S.  Army,  a  request  for  a  decision  of 
the  question  whether  the  payment  of  $10,000  to  W.  O.  Bur- 
ton &  Co.,  of  New  Orleans,  La.,  under  subparagraph  4  of 
paragraph  12  of  a  supplemental  contract  entered  into  with 
said  company  on  September  28,  1908,  is  authorized. 

The  facts  are  set  forth  in  the  supplemental  agreement  of 
September  28,  1908,  as  follows : 

"  1.  Whereas  under  the  agreement  dated  the  7th  day  of 
August,  1906,  between  Lieut.  Col.  (now  Col.)  E.  H.  Kimner, 
Corps  of  Engineers,  U.  S.  Army,  and  W.*  O.  Burton  &  Co., 
of  New  Orleans,  La.,  for  the  construction  of  river  approach 
and  back  fill  of  the  lock  at  Plaquemine,  La.,  as  amenaed  by 
the  supplemental  agreement  dated  November  15,  1907  (ap- 
proved January  22,  1908),  between  Col.  E.  H.  Kuffner,  Corps 
of  Engineers,  tJ.  S.  Army,  and  the  said  W.  O.  Burton  &  Co., 
and  the  supplemental  agreement  dated  March  8,  1908  (ap- 
proved March  20,  1908),  between  Maj.  James  F.  Mclndoe, 
Corps  of  Engineers,  U.  S.  Army,  and  the  said  W.  O.  Burton  & 
Co.,  there  remains  among  other  work  the  following  to  be 
done :  The  excavation  of  about  51,000  cubic  yards  of  earth  at 
the  river  approach,  the  delivery  of  about  1.289  piles,  each  50 
feet  long;  the  driving  of  about  1,500  50-TOot  piles,  the  de- 
livery of  about  2,655  cubic  yards  of  gravel,  and  the  laying  of 
about  2,857  cubic  yards  of  concrete ;  and 

"  2.  Whereas  under  the  supplemental  agreement  approved 
March  20,  1908,  between  Maj.  James  F.  Mclndoe,  (jorps  of 
Engineers,  U.  S.  Army,  and  the  said  W.  O.  Burton  &  Co.,  a 
fill  of  some  24,000  cubic  yards  of  earth,  more  or  less,  was  made 
behind  the  lock  walls,  from  sources  other  than  the  river  ap- 
proach of  the  lock,  increasing  by  this  amount  the  number 
of  cubic  yards  of  earth  to  be  spoiled  as  provided  for  in  the 
aforesaid  contract  of  August  7,  1906,  as  amended  aforesaid ; 
and 

"  3.  Whereas  it  is  considered  to  be  undesirable  that  any 
more  piles  be  driven  at  the  river  approach  of  the  Plaquemine 
lock,  owing  to  the  liability  of  the  walls  settling  under  the 
shock;  and 
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''4.  Whereas  it  is  considered  desirable  that  the  Plaque- 
mine  lock  be  opened  to  navigation  at  as  early  a  date  as 
practicable; 

'*5.  Whereas  the  herein  proposed  and  agreed  to  amend- 
ments and  modifications  are  deemed  to  be  in  the  interest  of 
the  United  States; 

"  6.  A'ow^  therefore^  these  supplemental  articles  of  agree- 
ment, entered  into  this  28th  day  of  September,  1908,  between 
Lieut.  Col.  Lansing  H.  Beach,  Corps  of  Engineers,  U.  S. 
Army,  for  and  on  Behalf  of  the  L^nited  States,  party  of  the 
first  part,  and  W.  O.  Burton  &  Co.,  a  copartnership  com- 
posed of  W.  O.  Burton  And  R.  Burton,  of  New  Orleans,  in 
the  parish  of  Orleans,  State  of  Louisiana,  of  the  second  part, 

"  7.  Witnesseth  that  ^  the  said  Lieut.  Col.  Lansing  H. 
Beach,  Corps  of  Engineers,  U.  S.  Army,  for  and  on  behalf 
of  the  Ignited  States  of  America,  and  the  said  copartnership 
doing  business  under  the  name  and  style  of  W.  O.  Burton 
&  Co.,  do  hereby  covenant  and  agree  to  and  with  each  other 
a.s  follows,  to  wit: 

"  8.  That  the  contract  entered  into  by  and  between  Lieut. 
Col.  (now  Col.)  E.  H.  Ruffner,  Corps  of  Engineers,  U.  S. 
Army,  for  and  on  behalf  of  the  United  States  of  America, 
and  the  said  copartnership,  W.  O.  Burton  &  Co.,  on  the  7th 
day  of  August,  1906,  for  constructing  river  approach  to 
Plaquemine  lock,  Louisiana,  as  amendecfby  the  supplemental 
agreement  dated  November  15,  1907  (approved  January  22, 
1908),  between  Col.  E.  H.  Ruffner,  Corps  of  Engineers,  U. 
S.  Army,  and  the  said  W.  O.  Burton  &  Co.,  and  the  supple- 
mental agreement  dated  March  8,  1908  (approved  March  20, 
1908),  between  Maj.  James  F.  Mclndoe,  Corps  of  Engineers, 
U.  S.  Army,  and  the  said  W.  O.  Burton  &  Co.,  shall  be 
further  amended  and  modified  in  the  following  particulars, 
to  wit: 

*'  9.  That  the  party  of  the  second  part  shall  make  no 
further  delivery  of  materials  and  perform  no  further  work 
of  driving  piles  or  building  the  river  approach  walls  and 
guide  piles;  but  such  materials  as  have  been  heretofore  de- 
livered and  remain  unpaid  for  shall  be  paid  for  and  included 
in  the  first  estimate  to  be  had  under  these  articles  of  agree- 
ment. 

•^^  10.  That  the  party  of  the  second  part  shall  furnish  all 
the  labor,  plant,  tools,  machinery,  appliances,  and  material, 
except  the  50-foot  piles,  which  are  to  be  furnished  by  the 
United  States,  necessary  to  complete  the  two  pile  clusters 
at  the  ends  of  the  river  approach  walls  in  accordance  with 
the  plans  attached  to  this  agreement. 

"  11.  That  after  the  quantity  of  earth  necessary  to  com- 
plete the  fill  behind  the  lock  and  approach  walls  and  con- 
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necting  levee  shall  have  been  placed  in  accordance  with  the 
original  plans,  the  remainder  may  be  dredged  and  dumped 
in  deep  water  of  the  Mississippi  River  not  less  than  1,000  reet 
from  shore. 

"  12.  For  and  in  consideration  of  the  faithful  perform- 
ance of  this  agreement  by  the  party  of  the  second  part  the 
said  Lieut.  CoL  Lansing  H.  Beach,  Corps  of  Engineers,  V.  S. 
Army,  or  his  legally  authorized  successor,  hereby  agrees  to 
pay  unto  the  said  W.  O.  Burton  &  Co.  the  following  sums 
Tor  work  in  place  and  accepted,  to  wit : 

"  For  furnishing  materials  and  constructing  two  pile  clus- 
ters, three  hundred  and  fifty  dollars  ($350.00). 

"  For  excavating  for  approach  and  placing  earth,  one 
dollar  five  cents  ($1.05)  per  cubic  yard. 

"  And  in  view  of  the  fact  that  the  said  W.  O.  Burton  & 
Co.  are  relinquishing  their  profits  upon  the  unexecuted  por- 
tion of  the  pile  and  concrete  work  of  the  river  approach  to 
the  lock,  and  must  incur  the  expense  of  taking  aown  and 
removing  their  plant,  consisting  of  pile  driver,  concrete 
mixer,  etc.,  it  is  agreed  that  the  sum  of  ten  thousand  dollars 
($10,000)  shall  be  paid  them  as  an  equitable  recompense  for 
such  items. 

"  13.  That  in  consideration  of  the  aforementioned  pay- 
ments the  said  W.  O.  Burton  &  Co.  hereby  relinquish,  re- 
lease, and  waive  all  and  every  claim  of  whatever  kind  or 
nature  in  connection  with  the  above-described  contract  and 
agreements  supplemental  thereto  through  any  changes  in 
plans,  delays,  disuse  of  plant,  etc.,  including  all  claims  for 
work  performed  in  connection  with  said  contract,  except 
for  payment  of  retained  percentages  now  held  by  the  United 
States. 

"  14.  If  is  hereby  further  agreed  that  the  aforesaid  con- 
tract, dated  August  7,  1906,  shall  remain  in  full  force  and 
effect,  except  as  modified  by  supplementary  agreements 
dated  November  15,  1907  (approved  January  22,  1908),  and 
March  8,  1908  (approved  March  20,  1908),  and  by  this  sup- 
plemental agreement. 

''  15.  This  contract  shall  be  subject  to  the  approval  of  the 
Secretary  of  War. 

"  In  witness  whereof  the  parties  aforesaid  have  hereunto 
placed  their  hands  this  28th  day  of  September,  1908." 

This  contract  was  approved  by  the  Secretary  of  War 
October  22,  1908. 

The  payment  in  question  is  a  sum  agreed  upon  in  settle- 
ment of  the  damages  under  a  contract  departed  from  by 
mutual  consent  and  for  the  exclusive  benefit  of  the  Gov- 
ernment 
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It  has  often  been  decided  that  where  it  becomes  necessary 
for  the  Government  to  abandon  the  work  under  a  contract, 
or  to  change  it  in  any  way  not  provided  for  therein,  the 
head  of  the  department  who  is  authorized  to  make  the  con- 
tract may  enter  into  a  supplemental  contract  to  settle  the 
dama«:es  that  may  result  from  such  breach  of  the  contract 
by  the  Government.  When  such  supplemental  contract  is 
made  Avith  a  ''full  knowledge  of  all  the  facts,  without  con- 
cealment, misrepresentation,  or  fraud,  it  must  be  equally 
binding  upon  the  Government  as  upon  the  contractor ;  at  least 
such  a  settlement  can  not  be  disregarded  by  the  Government 
without  restoring  to  the  contractor  the  property  surrendered 
as  a  condition  of  its  execution."  {United  States  v.  Corliss 
Steam-Engine  Co,,  91  U.  S.,  321,  323;  see  also  22  Op.  Att. 
Gen.,  437 :  Satterlee  v.  United  States,  30  Ct.  CL,  31 ;  14  Comp. 
Dec,  589.) 

It  appears  that  there  was  a  large  amount  of  the  work  yet 
remaining  to  be  done  under  the  contracts  referred  to  in  the 
supplemental  agreement  quoted  and  that  the  change  and 
abandonment  of  the  work  would  require  the  taking  down  and 
removing  of  their  plant,  consisting  of  a  pile  driver,  concrete 
mixer,  etc.  It  further  appears  that  the  abandonment  of  this 
work  was  necessary  for  the  safety  of  other  work.  The  profit 
on  the  work  abandoned  would  be  a  proper  element  of  dam- 
ages, as  well  as  the  loss  resulting  from  additional  expenses  to 
be  incurred  by  reason  of  the  abandonment  of  the  work.  The 
items  are  not  given  in  detail  and  in  the  form  of  a  statement 
of  account,  but,  so  far  as  appears  from  the  papers  submitted, 
a  lump  sum  is  agreed  upon  to  cover  all  damages. 

In  consideration  of  this  payment  it  is  stipulated  that  *•  the 
said  W.  O.  Burton  &  Co.  hereby  relinquish,  release,  and 
waive  all  and  every  claim  of  whatever  kind  or  nature  in  con- 
nection with  the  above-described  contract  and  agreements 
supplemental  thereto  through  any  changes  in  plans,  delays, 
disuse  of  plant,  etc.,  including  all  claims  for  work  performed 
in  connection  with  said  contract,  except  for  payment  of  re- 
tained percentages  now  held  by  the  United  States." 

The  right  to  damages  having  been  shown  as  a  basis  for  said 
settlement,  it  will  be  assumed  for  the  purposes  of  this  de- 
cision that  the  amount  agreed  upon  represents  a  fair  and 
equitable  sum  under  the  facts  as  found  by  your  department. 
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It  being  necessary  to  abandon  the  work  indicated  for  the 
protection  of  other  work  done  under  the  appropriation,  said 
appropriation  is  available  to  pay  the  damages. 

I  can  not  forbear,  howeverj  from  stating  that  in  my  opin- 
ion in  every  case  where  it  is  practicable  to  do  so  an  itemized 
statement  of  the  damages  agreed  upon  should  be  made. 

You  are  therefore  advised  that  if  the  damages  agreed 
upon  are  in  your  judgment  a  fair  and  just  compensation  for 
all  damages  to  the  contractor  arising  out  of  the  facts  above 
and  in  full  liquidation  thereof,  you  are  authorized  to  pay 
the  voucher  presented. 


DEDUCTION  OF  EXPENSES  OF  INSPECTION  AND 
SUPERINTENDENCE  AND  OTHER  ACTUAL 
LOSSES  AND  DAMAGES  DUE  TO  DELAY  IN 
COMPLETION  OF  CONTRACT. 

Where  the  work  included  in  an  annulled  contract  was  completed  by 
the  surety  company  on  the  defaulting  contractor's  bond  under  a 
proijosition  submitted  by  the  surety  company  and  accepted  by 
the  contracting  officer  to  complete  said  worlc  in  accordance  with 
the  terms  of  the  original  contract,  and  there  was  a  period  of  delay 
in  completion  during  which  the  time  limit  was  waived,  the  de- 
duction of  the  expenses  of  inspection  and  superintendence  and  aU 
other  losses  and  damages  to  the  United  States  due  to  said  delay, 
jis  provided  for  in  said  original  contract,  from  the  amount  due 
the  surety  company  is  authorized. 

A  contractor  is  not  bound  to  know  whether  or  not  the  party  with 
whom  he  is  contracting  has  other  contracts  which  may  t>e  af- 
fected by  a  breach  of  his  contemplated  contract,  and.  In  the 
absence  of  a  contract  provision  fixing  the  liability  upon  a  con- 
tractor for  the  consequences  of  his  breach  upon  other  contracts  to 
which  the  Government  may  be  a  party  or  of  a  showing  that  the 
parties  had  in  contemplation  such  a  consequence  as  a  breach  of 
contract  with  a  third  party,  said  contractor  can  not  be  held  re- 
sponsible for  the  consequences  of  a  breach  of  another  contract  by 
the  Government  resulting  from  his  delay  in  the  completion  of  his 
contract. 

{Assistant  Comptroller  Mitchell  to  the  Secretai^y  of  Wctr^ 
January  18, 1909,) 

By  your  authority  of  the  19th  ultimo  I  have  received  from 
the  Chief  of  Engineers,  U.  S.  Army,  a  letter  dated  December 
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14,  1908,  from  Capt.  F.  W.  Alstaetter,  Corps  of  Engineers, 
as  follows: 

'•  1.  Referring  to  the  first  indorsement,  dated  February  28, 
1908,  on  E.  D.  62452/25,  authorizing  the  annulment  of 
contract  entered  into  May  7,  1907,  between  Maj.  George  A. 
Zinn,  Corps  of  Engineers,  and  the  Pittsburgh  Industrial  Iron 
Works  for  furnishmg  and  delivering  iron  and  steel  -for  bear- 
trap  gates.  Dam  No.  18,  Ohio  River,  I  have  the  honor  to 
inclose  herewith  voucher  in  favor  of  the  United  States 
Fidelity  and  Guaranty  Company,  of  Baltimore,  Md., 
amounting  to  $6,245.72,  with  request  that  the  matter  be 
referred  to  the  Comptroller  of  the  Treasury  for  a  decision 
as  to  whether  or  not  the  account,  if  paid,  will  be  passed  to 
my  credit. 

"  2.  In  accordance  with  the  authority  contained  in  the  first 
indorsement  referred  to  above,  Capt.  F.  C.  Boggs,  Corps  of 
Engineers,  annulled  the  contract  on  February  24,  1908,  a 
copy  of  the  letter  being  inclosed. 

*'3.  On  March  23,  1908,  the  United  States  Fidelity  and 
Guaranty  Company  notified  Captani  Boggs  that  it  would 
complete  the  work  required  under  the  contract,  which  propo- 
sition was  accepted  by  Captain  Boggs  on  March  25.  Copies 
of  both  letters  are  inclosed. 

"  4.  Paragraph  5  of  the  contract  referred  to  contains  the 
following : 

"  *  Should  the  original  time  limit  be  thus  waived,  all 
expenses  for  inspection  and  superintendence  and  all  other 
actual  losses  and  damages  to  the  United  States  due  to  the 
delay  beyond  the  time  originally  set  for  completion  shall  be 
determined  by  the  said  party  of  the  first  part  and  deducted 
from  any  payments  due  or  to  become  due  the  party  of  the 
second  part.' 

"  5.  The  actual  expenses  for  inspection  and  superintend- 
ence are  shown  on  the  voucher  inclosed.  The  items  would 
have  been  necessary  had  the  contract  been  completed  within 
the  original  time  limit. 

"  6.  AS  to  the  other  actual  losses  and  damages  to  the 
Ignited  States  due  to  the  delay  beyond  the  time  originally 
set  for  completion,  the  following  statement  is  submitted : 

"The  material  in  question  was  to  be  used  in. the  erection 
of  one  of  the  bear-trap  gates  for  Dam  No.  18,  Ohio  River. 
The  erection  was  to  have  been  made  by  the  Baker  Contract 
Company  (Incorporated),  contractors  for  the  construction 
of  Dam  No.  18.  The  Baker  Contract  Company  having 
failed,  a  receiver  was  appointed,  who,  on  October  4,  1907, 
notified  William  M.  Hail,  assistant  engineer  in  local  charge 
of  the  work,  that  it  was  in  a  position  to  erect  the  bear-trap 
gates,  but  the  material  which  was  to  have  been  furnished  by 
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the  United  States  and  delivered  on  or  before  August  14,  1907. 
was  not  delivered. 

"  The  contract  entered  into  with  the  Baker  Contract  Com- 
pany has  since  been  annulled  and  the  work  was  done  by  the 
United  States. 

"'  In  erecting  these  bear-trap  gates  the  United  States  had 
the  work  done  by  a  steel  construction  company  and,  due  to 
the  condition  of  the  work,  employed  an  additional  inspector, 
Mr.  Coyne,  for  this  purpose..  The  cost  of  Mr.  Coyne's  pay 
seems  to  be  chargeable  to  the  receiver  or  bondsmen  of  the 
Baker  Contract  Company  under  its  contract  dated  May  15. 
1905.  If,  however,  this  receiver  had  erected  the  gates  imme- 
diately after  October  4,  1907,  the  Government  would  not,  in 
the  opinion  of  W.  M.  Hall,  assistant  engineer  in  local  charge 
of  the  work,  have  employed  Mr.  Coyne  to  inspect  the  erec- 
tion, as  the  arrangement  of  work  at  that  time  was  such  that 
the  inspectors  already  employed  and  charged  to  the  receiver 
could  have  inspected  the  erection  of  the  bear  trap  in  addition 
to  their  other  duties.  Mr.  Hall  is  of  the  opinion  that  if  the 
material  had  been  delivered  by  the  United  States  on  time  the 
receivers  would  have  erected  the  gates  in  the  fall  of  1907,  and 
Mr.  Coyne's  services  could  have  been  dispensed  with  from 
August  24,  1908,  to  September  14,  1908  (21/30  month  at  $98 
per  month  equals  $68.f)0). 

''As  the  receiver  or  bondsmen  of  the  Baker  Contract  Com- 
pany seem  properly  chargeable  with  the  cost  of  Mr.  Coyne's 
services,  this  cost  does  not  seem  a  loss  to  the  United  States, 
and  hence  not  chargeable  to  the  contractor  for  furnishing 
the  material  for  that  bear  trap.  If,  however,  the  receiver  or 
bondsmen  for  the  Baker  Contract  Company  file  a  claim  for 
damages  consisting  of  extra  cost  of  inspection  caused  by  the 
Government's  nondelivery  of  the  bear-trap  material,  such 
claim,  if  allowed,  would  appear  to  be  chargeable  to  the 
United  States  Fidelity  and  Guaranty  Company,  as  provided 
in  paragraph  5  of  the  contract  for  furnishing  the  bear-trap 
material. 

"Also,  if  the  receiver  or  bondsmen  for  the  Baker  Contract 
Company  file  a  claim  for  any  other  damages  caused  by  non- 
delivery of  the  material,  such  damages,  if  allowed,  would 
also  appear  to  be  chargeable  to  the  United  States  Fidelity 
and  Guaranty  Company.'' 

You  request  my  decision  of  the  question  raised  in  the  first 
paragraph  of  the  letter  quoted. 

Paragraphs  2,  3,  4,  and  5  of  the  letter  quoted  relate  to  the 
costs  of  inspection  and  superintendence  subsequent  to  the 
date  fixed  for  completion  in  the  contract  with  the  Pittsburgh 
Industrial  Iron  Works.     These  deductions  are  clearly  au- 
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thorized  under  the  terms  of  the  contract,  and  as  the  amount 
of  them  is  to  be  determined  by  the  party  of  the  first  part 
and  deducted  from  payments  under  the  contract,  they  are  a 
proper  deduction  from  the  amount  due  to  the  United  States 
Fidelity  and  Guaranty  Company,  which  undertook  to  com- 
plete the  work  in  accordance  with  the  terms  of  the  original 
contract  with  the  Pittsburgh  Industrial  Iron  Works. 

The  sixth  paragraph  of  the  letter  quoted  raises  the  question 
as  to  what  is  included  within  the  terms — 

'^and  all  other  actual  losses  and  damages  to  the  United 
States  due  to  the  delay  beyond  the  time  originally  set  for 
completion." 

There  was  a  period  of  delay  from  August  14^  1907,  to  Feb- 
ruary 25, 1908,  during  which  the  time  limit  wafe  waived.  All 
actual  losses  and  damages  to  the  United  States  due  to  the 
delay  during  this  period  are  required  to  be  deducted  under 
the  provision  of  section  5  of  the  contract. 

It  appears  from  your  statement  and  an  examination  of 
the  contract  that  the  Pittsburgh  Industrial  Iron  Works  was 
to  furnish  the  "  iron  and  steel  for  bear-trap  gates  at  Dam 
No.  18  "  on  or  before  August  14,  1907.  It  also  appears  that 
the  Baker  Contract  Company  had  a  contract  with  the  ITnited 
States  for  building  Dam  No.  18,  Ohio  River,  said  contract 
having  been  entered  into  on  the  18th  day  of  May,  1905.  It 
was  provided  in  this  contract  that : 

"The  United  States  will  furnish  all  anchorage,  bolts, 
beams,  and  washers  for  the  bear  traps ;  steel  and  timber  for 
the  bear-trap  gates.  *  *  *  "  (Paragraph  88  of  the  speci- 
fications.) 

It  does  not  appear  from  your  statement  or  the  terms  and 
conditions  of  the  contract  with  the  Pittsburgh  Industrial 
Iron  Works,  however,  that  said  company  had  any  notice  at 
the  time  it  made  its  contract  of  the  contract  with  the  Baker 
Contract  Company  or  that  it  undertook  to  be  responsible 
to  the  United  States  for  the  consequences  of  any  breach  of 
contract  by  the  United  States  in  its  contract  with  the  Baker 
Contract  Company  by  reason  of  delay  in  the  delivery  of 
the  structural  steel  and  iron  for  the  bear-trap  gates.  In  the 
absence  of  such  a  showing  the  parties  can  not  be  supposed  to 
have  contemplated  such  a  consequence  as  a  breach  of  contract 
with  the  third  party,  and  the  Pittsburgh  Industrial  Iron 
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Works  can  not  be  held  for  the  consequences  thereof.  {Globe 
Refining  Co.  v.  Lmida  Cotton  Oil  Co.,  190  U.  S.,  540,  544.) 

A  contractor  is  not  bound  to  know  whether  or  not  the 
party  with  whom  he  contracted  has  other  contracts  which 
may  be  affected  by  a  breach  of  his  contemplated  contract. 
If  it  is  desired  by  either  party  to  make  the  other  responsible 
for  such  a  breach  of  contract,  it  must  be  done  by  contracting 
with  relation  to  such  liability. 

In  the  case  of  the  Globe  Refining  Co.  v.  Landa  Cotton  Oil 
Co.  (190  U.  S.,  540,  544),  in  discussing  the  question  as  to 
wTiat  are  the  proper  elements  of  damages  in  case  of  a  breach 
of  contract,  the  court  said  (pp.  543,  544) : 

"  When  a  mjn  makes  a  contract  he  incurs  by  force  of  the 
law  a  liability  to  damages,  unless  a  certain  promised  event 
comes  to  pass.  But  unlike  the  case  of  torts,  as  the  contract  is 
by  mutual  consent,  the  parties  themselves,  expressly  or  by 
implication,  fix  the  rule  by  which  the  damages  are  to  be 
measured.  The  old  law  seems* to  have  regarded  it  as  tech- 
nically in  the  election  of  the  promisor  to  perform  or  to  pay 
damages.     *     ♦     * 

"It  is  true  that  as  people  when  contracting  contemplate 
performance  not  breach,  they  commonly  say  little  or  notning 
as  to  what  shall  happen  in  the  latter  event,  and  the  common 
rules  have  been  worked  out  by  common  sense,  which  has 
established  what  the  parties  probably  would  have  said  if 
they  had  spoken  about  the  matter.  But  a  man  never  can  be 
absolutely  certain  of  performing  any  contract  when  the  time 
of  performance  arrives,  and  in  many  cases  he  obviously  is 
taking  the  risk  of  an  cAcnt  which  is  wholly  or  to  an  appre- 
ciable extent  beyond  his  control.  The  extent  of  liability  in 
such  cases  is  likely  to  be  within  his  contemplation,  and 
whether  it  is  or  not,  should  be  worked  out  on  terms  which 
it  fairly  may  be  presumed  he  would  have  assented  to  if  they 
had  been  presented  to  his  mind.     *     *     * 

"  If  a  contract  is  broken,  the  measure  of  damages  generally 
is  the  same,  whatever  the  cause  of  the  breach.  We  have  to 
consider,  therefore,  what  the  plaintiff  would  have  been  en- 
titled to  recover  in  that  case,  and  that  depends  on  what 
liability  the  defendant  fairly  may  be  supposed  to  have  as- 
sumed consciously,  or  to  have  warranted  the  plaintiff  reason- 
ably to  suppose  that  it  assumed,  when  the  contract  was  made. 

"This  point  of  view  is  taken  by  implication  in  the  rule  that 
'  a  person  can  only  be  held  to  be  responsible  for  such  conse- 
quences as  may  be  reasonablv  supposed  to  be  in  contemplation 
of  the  parties  at  the  time  of  making  the  contract.'  {Grebert 
Borgnia  v.  Nugent,  15  Q.  B.  D.,  85,  92 ;     *     *     *     Hadley  v. 
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i?aajen<iafc,  9Exch.,  341,  364;  *  *  *  Uowardy.  StillweU 
dk  Bierce  Manufacturing  Co.,  139  U.  S.,  199,  206.)  *  *  * 
The  consequences  must  be  contemplated  at  the  time  of  the 
making  of  the  contract." 

As  no  notice  was  given  of  any  other  contract  at  the  time 
the  Pittsburgh  Industrial  Iron  Works  made  its  contract,  I 
am  of  the  opinion  that  the  consequences  of  a  breach  of  an- 
other contract  by  the  United  States  that  might  result  from 
delay  was  not  contemplated  at  the  time  the  contract  with  the 
Pittsburgh  Industrial  Iron  Works  was  made.  Such  losses 
and  damages,  if  any,  are  not,  therefore,  included  within  the 
terms  "all  other  actual  losses  and  damages."  The  sixth 
paragraph  of  the  letter  quoted  in  this  case  does  not,  there- 
fore, suggest  any  rule  of  damages  to  be  applied  in  this  case. 

The  articles  provided  for  have  no  market  value,  and  "  the 
measure  of  damages  is  compensation  for  actual  losses." 
{Kinkead  v.  Lynch,  132  Fed.  Rep.,  692,  696.) 

As  "  each  case  must  be  governed  by  its  own  peculiar  facts  " 
{Southern  Cotton  Oil  Co.  v.  HeUin,  99  Fed.  Rep.,  339,  347), 
and  as  the  damages  resulting  from  breaches  of  other  contracts 
are  not  the  actual  losses  and  damages  contemplated  bj^  the 
contract,  we  must  exclude  them  in  the  computation  of  losses 
and  damages.  The  structural  steel  for  the  bear-trap  gates 
was,  however,  of  no  use  except  as  it  was  incorporated  in  the 
gates.  This  was  a  fact  of  which  the  contractors  were  charged 
with  notice  by  the  very  nature  of  the  articles.  They  were 
also  from  their  very  nature  charged  with  notice  that  delay 
in  funiishing  them  would  likely  interrupt  work  on  Dam 
No.  18,  Ohio  River,  of  which  said  gates  were  to  form  a  part. 
Any  direct  increase  in  the  expenses  in  prosecuting  said  work 
by  reason  of  the  delay,  such  as  preparation  to  perform  work 
on  the  dam  at  the  time  the  steel  and  iron  were  to  be  delivered, 
and  any  consequent  loss  from  not  being  able  to  proceed,  or 
expenses  of  caring  for  and  guarding  and  protecting  the  dam 
during  the  delay  so  caused,  would  be  losses  naturally  result- 
ing from  the  breach,  and,  as  they  can  be  rendered  reasonably 
certain  by  evidence,  would  form,  together  with  any  other 
direct  or  actual  loss  due  to  the  delay,  the  measure  of  damages. 
{White  V.  Miller,  71  N.  Y.,  118,  133.) 

You  are  therefore  advised  that  if  there  was  any  direct  in- 
crease in  the  expenses  of  prosecuting  the  work  of  which  the 
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gates  were  a  part,  such  as  for  care  and  protection  of  Dam 
No.  18,  Ohio  River,  during  the  delay  that  would  not  have 
been  necessary  if  the  steel  and  iron  had  been  delivered  in  ac- 
cordance with  the  contract,  such  increase  in  the  expenses 
should  be  ascertained  and  deducted. 

You  are  further  advised  that  if  the  United  States  incurred 
any  extra  or  additional  expense  in  incorporating  the  steel 
and  iron  into  said  gates  for  use  in  said  Dam  No.  18,  by  reason 
of  the  delay  in  the  delivery  of  the  structural  steel  and  iron 
for  said  bear-trap  gates  beyond  August  14,  1907,  these  extra 
or  additional  expenses,  if  any,  in  incorporating  the  steel  and 
iron  into  the  gates  for  use  in  Dam  No.  18,  should  be  de- 
termined and  deducted. 

Paragraph  4  of  the  contract  provides  for  annulling  the 
contract,  and  that,  in  case  it  is  annulled — 

"  the  United  States  shall  have  the  right  to  recover  from  the 
party  of  the  second  part  whatever  sums  may  be  expended  by 
the  party  of  the  first  part  in  completing  the  said  contract  in 
excess  or  the  contract  price  herein  stipulated  to  be  paid  the 
party  of  the  second  part  for  completing  the  same,  and  also 
all  costs  of  inspection  and  superintendence  incurred  by  the 
said  United  States  in  excess  of  those  payable  by  the  said 
United  States  during  the  period  herein  allowed  for  the  com- 
pletion of  the  contract  by  the  party  of  the  second  part." 

The  "  contract  price  herein  stipulated ''  referred  to  in  this 
clause  means  the  price  named  in  the  contract  less  such  "  act- 
ual losses  and  damages  "  as  the  contract  authorized  to  be  de- 
ducted on  account  of  delay.  The  same  rule  of  damages  for 
delay  after  the  contract  was  annulled  would  apply,  as  ap- 
plies before  the  contract  was  annulled. 

It  appears  that  the  amount  paid  to  Mr.  Coyne  was  oc- 
casioned by  the  delay,  and  may  be  deducted  as  an  actual  loss 
to  the  United  States  due  to  the  delay. 

It  is  stated  by  the  engineer  in  charge  that : 

''  If  the  material  had  been  delivered  by  the  United  States 
on  time,  the  receiver  would  have  erected  the  gates  in  the  fall 
of  1907,  and  Mr.  Coyne's  services  could  have  been  dispensed 
with  from  August  24,  1908,  to  September  14,  1908  (21/30 
month  at  $98  per  month  equals  $68.60). 

"As  the  receiver  or  bondsmen  of  the  Baker  Contract  Com- 
pany seems  properly  chargeable  with  the  cost  of  Mr.  Coyne's 
services,  this  cost  does  not  seem  a  loss  to  the  United  States. 
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and  hence  not  chargeable  to  the  contractor  for  furnishing  the 
material  for  that  bear  trap." 

In  this  statement  the  engineer  loses  sight  of  the  fact  that 
the  default  of  the  United  States  was  caused  by  the  default 
of  the  Pittsburgh  Industrial  Iron  Works,  and  that  the 
amount  paid  to  Mr.  Coyne  was  a  direct  result  of  said  default 
and  not  of  the  default  of  the  Baker  Contract  Company.  It 
does,  therefore,  represent  a  loss  or  damage  to  the  United 
States.  The  United  States,  having  paid  such  expense  as  a 
direct  result  of  the  default  of  the  Pittsburgh  Industrial  Iron 
Works,  is  entitled  to  recover  it  under  said  contract. 

The  losses  and  damages  should  be  determined  in  accord- 
ance with  the  principles  of  this  decision  and  deducted  from 
the  amount  to  be  paid,  and  when  the  voucher  has  been  so 
recast  you  would  be  authorized  to  pay  it  if  otherwise  correct. 


PAY  OF  ENLISTED  MEN  OF  THE  MARINE  CORPS 
AS  EXPERT  RIFLEMEN. 

The  detail  of  an  enlisted  man  of  the  Marine  Corps  to  perform  clerical 
duties  at  headquarters  of  the  corps  did  not  have  the  effect  of 
removing  him  from  an  **  organization  armed  with  the  rifle," 
within  the  meaning  of  paragraph  1373  of  the  Army  Regulations, 
and  having  qualified  as  an  expert  rifleman,  he  is  entitled  to  the 
extra  pay  provided  therefor. 

{Decision  by  Assistant  Comptroller  Mitchell^  January  19^ 

1909,) 

G.  C.  Goodloe,  colonel,  paymaster,  U.  S.  Marine  Corps, 
appealed  December  12,  1908,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  No.  759  D,  dated 
November  10,  1908,  disallowing  the  following  items  in  his 
accounts : 

February,  1908. 

No.  15.  Charles  E.  Clark,  special  duty,  Washlnfcton,  January, 
1908.  Pay  as  expert  rifleman  under  qualiflcatiou  July  6.  1007, 
while  on  extra  duty  as  clerk  at  headquarters,  Warbinjjton, 
D.  C,  disallowed,  as  he  was  not  a  member  of  an  "  organization 
armed  with  the  rifle"  at  time  of  qualification  and  was  not, 
therefore,  authorized  to  qualify.  (See  pars.  019  and  620, 
Army  Pay  Manual ;  G.  O.  No.  IOC,  190G ;  G.  O.  Nos.  38  and  154, 
1907;  Pay  M.  C,  1908) $3.00 
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March,  1908, 

No.  15.  Charles  E.  Clark,  special  duty  at  Washington,  D.  C, 
February,  1908.  Pay  as  expert  rifleman  disallowed,  same  as 
in  February  account  (Pay  M.  C,  1908)— L $3.00 

The  claimant  states: 

"  The  reason  for  the  disallowance,  as  above  stated,  i.  e., 
that  Clark  was  not  a  member  of  an  organization  armed  with 
the  rifle  at  the  time  of  qualification  and  was  not,  therefore, 
authorized  to  qualify,  appears  to  this  office  to  be  somewhat 
contradictory  to  the  authorities  as  cited,  inasmuch  as  para- 
graph 620,  Army  Pay  Manual,  1907,  distinctly  provides 
that  '  an  organization  armed  with  the  rifle,  within  the  mean- 
ing of  Army  Regulations,  includes  the  Cavalry,  Infantry, 
Coast  Artillery,  Ordnance,  Signal,  and  Engineer  Corps.' 
That  the  Marine  Corps  is  an  organization  armed  with  the 
rifle  and  corresponds  to  the  Infantry  of  the  Army  in  mat- 
ters of  pay,  allowances  (sec.  1612,  Revised  Statutes),  and 
regulations  governing  the  qualification  of  expert  riflemen, 
sharpshooters,  and  marksmen,  is  a  well-settled  fact,  the 
'  Small  Arms  Firing  Regulations,  U.  S.  Army,'  having  been 
adopted  for  the  Marine  Corps  by  order  of  the  brigadier- 
general,  commandant,  dated  February  2,  1905.  (See  Comp. 
Dec,  Sept.  26,  1905,  Navy.Dept.  Memoranda  No.  55,  p.  7.) 
The  Army  Regulations,  1908,  paragraph  1365,  makes  excep- 
tion only  of  the  Coast  Artillery  and  bands,  in  which  qualifi- 
cation can  not  be  made,  but  in  paragraph  619,  Army  Pay 
Manual,  the  Paymaster-General  states  that : 

"  'Those  who  can  nt)t  qualify  for  extra  pay  as  expert  rifle- 
men, sharpshooters,  or  marksmen  are  men  of  the  post  non- 
commissioned staff.  Hospital  Corps,  ordnance  detachments. 
Field  and  Coast  Artillery,  bandsmen  of  all  arms  of  service, 
general  service  detachments  (including  recruiting  parties), 
and  prison-guard  companies.' 

"  The  views  of  the  Adjutant  and  Inspector,  U.  S.  Marine 
Corps,  as  to  the  right  of  Clark  to  so  qualify  are  fully  set 
forth  in  correspondence  herewith  inclosed,  and  these  views 
of  the  administrative  office,  having  primary  jurisdiction  over 
target  practice  of  the  Marine  Corps,  are  important.  But, 
regardless  of  Clark^s  right  to  so  qualify,  it  is  a  fact  that  he 
did  qualify  on  the  date  stated  here  and  as  an  expert  rifle- 
man. 

The  Adjutant  and  Inspector,  U.  S.  Marine  Corps,  in  his 
letter  of  November  16,  1908,  to  the  paymaster,  U.  S.  Marine 
Corps,  states: 

"  1.  This  office  acknowledges  the  receipt  of  your  communi- 
cation of  the  12th  instant  re  disallowance  of  extra  pay  as 
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expert  rifleman  of  Gunnery  Sergt.  Charles  E.  Clark,  U.  S. 
Marine  Corps. 

"2.  From  an  examination  of  the  above-mentioned  com- 
munication it  appears  that  the  question  as  to  whether  or  not 
Gunnery  Sergeant  Clark  is  entitled  to  extra  pay  as  an  expert 
rifleman  hinges  upon  whether  he  is  considered  as  being  a 
'  member  of  an  organization  armed  with  the  rifle.'  This-  office 
has  always  considered  that  enlisted  men  stationed  at  these 
headquarters,  though  not  armed  with  rifles,  are  meipbers  of 
an  or^nization  so  armed.  General  Order  No.  27,  1906, 
Navy  Department^  and  Nos,  106,  1906,  and  154,  1907,  War 
Department,  provides  that: 

" '  Enlisted  men  qualified  as  expert  riflemen  are  entitled  to 
three  dollars  per  month ;  those  qualified  as  sharpshooters  to 
two  dollars  per  month,  and  those  qualified  as  marksmen  to 
one  dollar  per  month,  in  addition  to  their  pay,  from  the  date 
of  qualification  until  the  close  of  the  next  succeeding  target 
year,  provided  that  during  that  time  they  continue  to  i)e 
members  of  an  organization  armed  with  the  rifle,  or  reenlist 
in  such  organization  within  three  months  from^date  of  dis- 
charge.' 

"  Enlisted  men  who  have  qualified  while  stationed  at  bar- 
racks, and  who  have  been  transferred  to  these  headquarters, 
have  been  paid  extra  compensation  for  such  qualification  by 
the  paymaster,  U.  S.  Marine  Corps,  upon  grounds  that  they 
continued  to  be  members  of  an  organization  armed  with  the 
rifle.  This  office  fails  to  see  any  consistency  in  the  statement, 
that  an  enlisted  man  stationed  at  these  headquarters  continues 
to  be  a  member  of  an  organization  armed  with  the  rifle  for 
the  purpose  of  receiving  extra  pay  for  a  qualification  already 
attained,  and  at  the  same  time  does  not  continue  a  member 
of  such  an  organization  for  the  purpose  of  qualifying. 
Moreover,  paragraph  85,  Small  Arms  Firing  Regulations, 
U.  S.  Army,  1906,  enumerated  the  officers  and  enlisted  men 
who  are  required  to  fire,  and  those  who  are  authorized  but 
not  required  to  fire.  Among  those  authorized,  but  not  re- 
quired to  fire,  are  '  staff  departments,  not  including  medical.' 
The  adjutant  and  inspector's  office  being  a  staff  depart- 
ment of  the  U.  S.  Marine  Corps,  it  would  appear  that  any 
enlisted  men  stationed  therein  would  be  authorized,  but  not 
required,  to  fire.  Furthermore,  this  office  considers  the  case 
of  gunnery  sergeant  analogous  to  the  cases  of  enlisted  men 
who  are  regularly  detailed  for  clerical  duty  at  the  headquar- 
ters of  the  regiments  of  the  Army.  These  enlisted  men  cor- 
respond to  enlisted  men  stationed  at  these  headquarters,  and 
from  information  furnished  by  the  War  Department  it  ap- 
pears that  they  not  only  fire  the  prescribed  record  course,  but 
also  receive  all  the  privileges  or  qualification  therein. 
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"  3.  This  office  has  carefully  examined  Greneral  Orders, 
No.  106,  1906,  and  General  Orders,  Nos.  38  and  154,  1907, 
War  Department;  also  the  section  of  the  naval  appropria- 
tion bill,  entitled  '  Pay,  Marine  Corps,  1908,'  and  fails  to  find 
any  provision  therein  to  the  effect  that  enlisted  men  stationed 
'  at  these  headquarters  are  not  entitled  to  qualify,  or  to  receive 
extra  pay  for  qualification,  as  expert  riflemen,  sharpshooters, 
or  marksmen. 

"4.  This  office  would  not  only  deem  the  disallowance  of 
the  benefits  of  target  qualification  to  Gunnery  Sergeant 
Clark  as  not  being  in  accord  with  the  letter,  but  also  the 
spirit,  of  the  Firing  Regulations.  The  only  object  of  allow- 
ing enlisted  men  extra  pay  for  target  (qualification  is  to  en- 
courage rifle  practice  and  promote  the  interests  of  the  serv- 
ice. In  the  case  of  enlisted  men  stationed  on  recruiting  duty, 
it  is  considered  that  to  have  them  fire  would  militate  against 
the  interests  of  the  service,  and  thej  are  therefore  denied  the 
privilege  of  qualification.  But  this  is  riot  true  of  Gunnery 
Sergeant  Clark,  inasmuch  as  his  qualification  in  no  way 
interfered  with  the  duties  at  these  headquarters.  This  office 
therefore  considers  that  in  accordance  with  the  spirit  of  the 
Firing  Regulations,  as  well  as  the  law  regarding  extra  pay 
to  men  who  qualify,  enlisted  men  should  be  permitted  to  fire 
the  prescribed  course  whenever  such  firing  does  not  militate 
against  the  interests  of  the  service  and  is  not  specially  disal- 
lowed by  said  regulations  or  law." 

The  Army  appropriation  act  of  June  12,  1906  (34  Stat., 
241),  provides: 

"  That  hereafter  enlisted  men  qualifying  as  expert  rifle- 
men shall  receive,  in  addition  to  their  pay,  three  dollars  per 
month;  those  qualifying  as  sharpshooters,  two  dollars  per 
month;  and  those  qualifying  as  marksmen,  one  dollar  per 
month,  under  such  regulation  as  the  Secretary  of  War  may 
prescribe." 

Paragraph  1378,  Army  Regulations,  1905,  as  amended  by 
General  Orders,  No.  154,  dated  July  23,  1907,  reads  as  fol- 
lows: 

"  Enlisted  men  qualified  as  expert  riflemen  are  entitled  to 
$3  a  month ;  those  qualified  as  sharpshooters,  to  $2  a  month ; 
and  those  qualified  as  marksmen,  to  $1  a  mcMith,  in  addition 
to  their  pay,  from  the  date  of  qualification  to  the  close  of  the 
next  succeeding  target  year,  provided  that  during  that  time 
they  continue  to  be  members  of  an  organization  armed  with 
the  rifle  or  reenlist  in  such  an  organization  within  three 
months  from  date  of  discharge.  ♦  ♦  ♦  Qualification  can 
not  be  made  in  the  Coast  Artillery  Corps  nor  in  bands  of 
any  arm." 
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.    The  Judge-Advocate-General  of  the  Army,  in  an  opinion 
dated  August  24, 1906,  said : 

"I  think  the  term  'organization,'  as  used  in  this  regula- 
tion, should  be  broadly  interpreted  to  include  not  simply 
tactical  organizations,  out  the  entire  arm  of  the  service,  and 
that  the  provision  '  armed  with  the  rifle '  is  to  be  understood 
as  the  equivalent  of  the  phrase  '  whose  regular  equipment 
includes  the  rifle.' "  (See  also  par.  620,  Army  Pay  Manual, 
1907.) 

In  34  MS.  Comp.  Dec,  1007,  September  26,  1905,  it  was 
held  that  enlisted  men  of  the  Marine  Corps  who  have  quali- 
fied as  expert  riflemen  are  entitled  to  the  additional  pay 
provided  for  expert  riflemen  of  the  Army  under  similar 
<;onditions. 

I  am  of  opinion  that  the  detail  of  Clark  to  perform 
clerical  duties  at  headquarters  of  the  United  States  Marine 
Corps  did  not  have  the  effect  to  remove  him  from  an  "  or- 
ganization armed  with  the  rifle,"  within  the  meaning  of  the 
above-quoted  regulation,  and  that,  as  he  was  permitted  to 
qualify  and  did  actually  qualify  as  an  expert  rifleman,  he 
is  entitled  to  the  extra  pay  provided  therefor. 

The  amount  of  $6  disallowed  by  the  Auditor  will  be  al- 
lowed, therefore,  on  this  revision. 


COMPENSATION  OF  BONDED  OFFICERS  AP- 
POINTED TO  DISBURSE  MONEYS  APPROPRI- 
ATED FOR  THE  CONSTRUCTION  OF  PUBLIC 
BUILDINGS. 

The  designation  of  a  bonded  oflflcer  of  the  United  States  as  disbursing 
agent,  under  section  255  of  the  Revised  Statutes,  to  disburse 
moneys  appropriated  for  the  construction  of  public  buildings 
carries  with  it  no  compensation ;  and,  in  order  to  entitle  a  bonded 
officer  of  the  United  States  to  compensation  for  such  services, 
the  appointment  should  be  made  pursuant  to  section  3658  of  the 
Revised  Statutes 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury ^ 
January  «/,  1909.) 

I  am  in  receipt  of  your  communication  dated  January  14, 
1909,  as  follows: 

"  I  am  in  receipt  of  your  decision  of  January  12,  1909,  on 
the  question  proposed  by  this  office  as  to  whether  Mrs.  Helen 
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D.  Longstreet,  postmaster  at  Gainesville,  Ga.,  could  under 
authority  of  law  be  allowed  additional  compensation  as  dis- 
bursing agent  of  the  funds  appropriated  lor  the  construc- 
tion of  the  post-office  building  at  Gainesville,  Ga. 

"  The  decision  is  understood  by  this  office  to  hold  that  des- 
ignations made  under  section  255  of  the  Revised  Statutes  of 
officers  to  disburse  appropriations  for  the  construction  of 
public  buildings  may  not  authorize  an  allowance  of  addi- 
tional compensation.  You  also  infer  that  if  the  appointment 
of  Mrs.  Longstreet  be  made  under  section  3658  of  the 
Revised  Statutes  she  may  be  paid  the  usual  compensation 
allowed  in  such  cases.  As  the  appointment  of  Mrs.  Long- 
street  under  section  255  has  not  been  officially  consummated, 
the  letter  still  remaining  in  the  possession  of  this  office, 
and  not  having  been  issued  or  notice  given  of  its  exist- 
ence, I  have  to  request  your  opinion  as  to  whether  the  ap- 
pointment may  be  made  under  section  3658  of  the  Revised 
Statutes,  as  modified  and  amended  by  the  act  of  August  7, 
1882,  and  the  usual  compensation  in  such  cases  allowed.  Mrs. 
Longstreet's  request  to  be  appointed  without  compensation 
is  accompanied  oy  a  condition  which  under  the  law  can  not 
be  met.  It  therefore  seems  hardly  fair  to  deprive  her  of  the 
usual  compensation  which  may  be  properly  allowed  in  such 
cases  and  to  require  her  to  pay  a  considerable  sum  out  of  her 
own  funds  for  carrying  the  necessary  bond  required  by  this 
department. 

"  I  have  also  to  advise  you  that  the  following-named  offi- 
cers have  been  appointed  and  are  now  serving,  under  section 
255  of  the  Revised  Statutes,  with  the  usual  compensation  at 
the  rate  of  three-eighths  of  1  per  cent,  which  amounts  have 
been  allowed  and  paid  them: 

"  John  Albus,  jr.,  surveyor  of  customs,  St.  Joseph,  Mo. 
Appropriation,  '  Post-office,  St.  Joseph,  Mo,'  Appointment, 
March  19,  1906. 

"  Marcellus  O.  Markham,  surveyor  of  customs,  Atlanta, 
Ga.  Appropriation,  '  Post-office  and  court-house,  Atlanta, 
Ga.'    Appointment,  March  9,  1907. 

"  Charles  F.  Gallenkamp,  surveyor  of  customs,  St.  Louis, 
Mo.  Appropriation,  '  Post-office,  St.  Louis,  Mo.'  Appoint- 
ment, September  24,  1908. 

"  Copies  of  the  letters  of  appointment  are  herewith  in- 
closed for  your  information.  Will  you  please  advise  me  as 
to  the  proper  course  to  be  pursued  in  the  allowance  of  com- 
pensation in  those  and  similar  cases  in  view  of  your  decision 
of  January  12,  1909,  and  of  the  opinion  of  the  Attorney- 
General,  dated  January  15,  1907  (26  Op.  Att.  Gen.,  108),  in 
which  it  is  held  that  surveyors  of  customs  at  ports  where 
there  are  no  collectors  are  not  to  be  considered  as  collectors, 
and  therefore  within  the  provisions  of  section  3657  of  the 
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Revised  Statutes,  and  that  authority  for  the  designation  of 
a  surveyor  of  customs  to  act  in  the  capacity  of  disbursing 
ag€nt  of  public  buildings  appropriations  at  ports  where 
there  is  no  collector  would  seem  to  exist,  if  not  under  sec- 
tion 3658,  at  least  under  section  255,  of  the  Revised  Statutes? 

"  Your  attention  is  also  invited  to  the  opinion  of  the  So- 
licitor of  the  Treasury,  dated  October  17,  1901,  copy  in- 
closed, which  is  the  basis  of  the  present  practice  of  this  office 
in  appointing  collectors  of  customs  to  disburse  public  build- 
ing appropriations  under  section  255,  Revised  Statutes,  and 
to  the  opinion  of  the  Attorney-General,  dated  December  16, 
1905,  bearing  on  the  subject. 

"  The  following  collectors  of  customs  are  now  serving  and 
receiving  compensation  under  appointments  made  pursuant 
to  this  construction:  William  B.  Boone,  Bridgeton,  N.  J.; 
George  W.  Gardiner,  Providence,  R.  I.;  James  J.  Haynes,. 
•Laredo,  Tex.;  Charles  F.  Leach,  Cleveland,  Ohio;  William 
Mahone,  Petersburg,  Va.;  Frederick  O.  Murrav,  Buffalo, 
N.  Y.;  George  F.  Roth,  Rochester,  N.  Y.;  John  B.  Whelan, 
Detroit,  Mich. ;  Levi  M.  Willcuts,  Duluth,  Minn. 

"  Copies  of  the  letters  of  appointment  are  herewith  in- 
closed. Will  you  please  advise  me  whether  any  change  of 
practice  is  necessary,  and  if  so,  how  collectors  and  surveyors 
of  customs  may  be  appointed  and  separately^  bonded  for  this 
additional  duty?  " 

I  held  (48  MS.  Comp.  Dec,  178,  January  12,  1909),  fol- 
lowing the  decisions  of  the  courts  {Bartlett  v.  United  States y 
39  Ct.  CI.,  346,  347 ;  Bartlett  v.  United  States,  197  U.  S.,  230) , 
which  it  is  my  duty  to  follow,  that  a  bonded  officer  of  the 
United  States  designated  under  section  255,  Revised  Statutes,, 
by  the  Secretary  of  the  Treasury  to  be  a  disbursing  officer  for 
the  payment  of  all  moneys  appropriated  for  the  construction 
of  public  buildings  authorized  by  law  within  the  district  of 
such  officer  is  not  entitled  to  compensation  for  duties  dis- 
charged under  such  designation.  This  statute  does  not  au- 
thorize the  appointment  of  an  officer  to  another  office  or 
agency,  but  merely  the  designation  of  an  officer  to  perform 
the  duties  of  disbursing  agent  in  connection  with  the  office 
which  he  holds  (8  Comp.  Dec,  905). 

Section  3657  makes  it  a  statutory  duty  for  collectors  of 
customs  to  act  as  disbursing  agents  for  the  payment  of  all 
moneys  appropriated  for  the  construction  of  custom-houses, 
court-houses,  post-offices,  and  marine  hospitals,  with  such 
compensation,  not  exceeding  one-quarter  of  1  per  cent,  as 
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(lie  Secretary  of  the  Treasury  may  deem  equitable  and  just; 
as  amended  the  compensation  now  allowed  is  three-eighths 
of  1  per  cent.  The  statute  itself  requires  this  service  at  his 
hands.  I  fail,  therefore,  to  see  the  necessity  or  reason  for 
-appointing  collectors  as  disbursing  agents  when  the  law  has 
already  made  that  their  duty.  If  his  bond  as  collector  is 
not  sufficient,  an  additional  bond  could  be  required  if  deemed 
necessary. 

Section  3658  provides  as  follows: 

"  \\Tiere  there  is  no  collector  at  the  place  of  location  of 
any  public  work  specified  in  the  preceding  section,  the  Secre- 
tary of  the  Treasury  may  appoint  a  disbursing  agent  for  the 
payment  of  all  moneys  appropriated  for  the  construction  of 
any  such  public  work,  with  such  compensation  as  he  may 
deem  equitable  and  just." 

In  connection  with  section  3658  and  related  thereto  is  sec- 
tion 3654.     It  provides  that : 

"  No  extra  compensation  exceeding  one-eighth  of  1  per 
centum  shall  in  any  case  be  allowed  or  paid  to  any  officer, 
person,  or  corporation  for  disbursing  moneys  appropriated 
to  tlie  construction  of  any  public  building."    (15  Stat.,  311.) 

Section  3654  was  amended  by  the  act  of  March  3,  1875  (18 
Stat.,  415),  in  that  the  compensation  was  limited  to  three- 
eighths  of  1  per  cent.  Section  3654  is  stated  negatively. 
The  legislative  intent  clearly  is  that  extra  compensation  in 
the  amount  stated  is  to  be  allowed  to  officers  for  disburse- 
ments thereunder.  If  no  extra  compensation  in  excess  of 
the  amount  stated  could  be  allowed,  then  extra  compensa- 
tion up  to  and  including  three-eighths  of  1  per  cent  is  clearly 
authorized.  This  part  of  the  statute  is  now  in  force.  Such 
being  the  case,  sections  1763,  1764,  and  1765,  Revised  Stat- 
utes, are  not  operative  as  to  officers  appointed  under  section 
5658,  whose  salary  or  annual  compensation  amounts  to  $2,500. 

I  am  of  the  opinion,  in  view  of  the  decisions  in  the  BartlHt 
cases  as  to  section  255,  that  disbursing  agents  for  funds  for 
public  buildings  should  be  appointed  under  section  3658, 
supra^  to  be  entitled  to  compensation,  and  that  officers  and 
persons  so  appointed,  including  collectors  of  customs,  whose 
employment  as  disbursing  agent  is  required  by  law  and  is 
not  dependent  upon  or  subject  to  appointment,  come  within 
•section  3614,  Eevised  Statutes,  as  to  such  employment,  and 
therefore  the  usual  bond  may  be  required  of  them. 
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-An  apprentice  of  the  third  class  in  the  Navy,  transferred  to  be  gen- 
eral service,  is  entitled  to  the  rating  of  an  apprentice  of  the  second 
class  immediately  before  such  transfer,  and  the  neglect  of  the 
paymaster  to  properly  rate  said  apprentice  until  more  than  five 
months  after  transfer  can  not  have  the  effect  of  depriving  him  of 
pay  at  the  advanced  rate  to  which  he  is  entitled. 

{Decision  by  Assistant  Comytroller  Mitchell^  January  2G^ 

1909.) 

P.  A.  Mowbray  appealed,  December  26,  1908,  from  the  ac- 
tion of  the  Auditor  for  the  Navy  Department  in  disallowing 
in  settlement  No.  85532,  dated  February  15,  1908,  his  claim 
for  difference  in  pay  between  that  of  apprentice,  third  class, 
and  apprentice,  second  class,  from  February  9,  1903,  to 
August  11,  1903. 

Prince  A.  Mowbray,  the  appellant,  enlisted  in  the  Navy  as 
an  apprentice,  third  class,  U.  S.  S.  Pensacola^  March  29, 
1902.  On  February  9,  1903,  he  was  transferred  to  the  gen- 
eral service  on  board  the  U.  S.  S.  Marhlehead  as  an  appren- 
tice, third  class;  was  rated  an  apprentice,  second  class,  on 
board  the  Marhlehead^  August  1, 1903,  and  was  subsequently 
rated  apprentice,  first  class,  and  seaman.  He  was  honorably 
discharged  from  the  service  November  24,  1906.  He  claims 
pay  as  apprentice,  second  class,  from  February  9,  1903, 
the  date  of  his  transfer  to  the  Marhlehead^  to  the  date  he  was 
rated  and  paid  as  apprentice  of  second  class. 

Article  948,  Navy  Regulations,  1900,  in  force  at  the  time 
of  said  transfer,  is  as  follows : 

"Apprentices,  third  class,  shall  be  rated  apprentices,  sec- 
ond class,  immediately  before  being  transferred  from  the 
training  service  to  general  service,  and  shall  not  again  be 
reduced  below  that  rating  while  continuing  in  general  serv- 
ice, except  by  sentence  or  a  court-martial." 

The  Auditor  disallowed  the  claim  for  the  reason — 

"  that  he  did  not  hold  the  rating  of  apprentice,  second  class, 
during  the  period  of  his  claim.  (Decision  of  the  Court  of 
Claims,  in  case  of  R.  G.  Morey  v.  The  United  States^  vol. 
35,  1899-1900,  p.  603.)" 

I  do  not  think  the  case  of  Morey  v.  United  States^  supra^ 
has  any  application  to  this  case. 
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The  pay  of  enlisted  men  of  the  Navy  at  the  time  in  ques- 
tion was  fixed  by  the  President  by  authority  of  section  1569 
of  the  Revised  Statutes.  By  executive  order  of  January  1, 
1901,  the  ratings  and  monthly  pay  of  apprentices  were  as 
follows:  Apprentices,  first  class,  $21;  apprentices,  second 
class,  $15;  apprentices,  third  class,  $9. 

The  Chief  of  the  Bureau  of  Navigation  in  forwarding  the- 
claim  to  the  Auditor  indorsed  the  following:  . 

"  ♦  *  *  2.  The  bureau  is  of  opinion  that  under  the 
Navy  Regulations  Mowbray  should  have  been  rated  an  ap- 
prentice, second  class,  prior  to  his  transfer  to  the  Marble- 
head^  but  the  fact  remains  that  he  was  not  so  rated  until 
August  1,  1903,  and  there  is  nothing  on  the  records  of  the 
bureau  at  this  late  date  to  show  why  ne  was  not  so  rated."' 

The  regulation,  article  No.  948,  supra^  is  mandatory  in 
its  terms  and  requires  that  a  third-class  apprentice  shall  be 
rated  apprentice,  second  class,  immediately  before  being 
transferred  to  the  general  service.  There  is  no  discretion 
left  with  anyone  in  the  matter,  qind  upon  such  transfer  the 
apprentice  is  entitled  to  the  rating  and  pay  of  an  appren- 
tice, second  class,  and  thereafter  he  can  not  be  reduced  from 
that  rating  while  in  the  general  service,  except  by  sentence 
of  a  court-martial.  His  right  to  said  rating  and  pay  is 
secured  to  him  by  the  regulations  which  have  the  force  of 
law  and  said  executive  order.  The  rating  of  a  man  by  a 
commanding  officer  is  by  entry  on  the  ship's  log,  a  notation 
on  the  enlistment  record,  and  an  order  to  the  paymaster  to 
take  him  up  for  pay  at  the  advanced  rate.  The  duty  en- 
joined upon  the  commanding  officer  is  ministerial  and  a 
mere  formality,  and  his  neglect  to  perform  such  duty  can 
not  have  the  effect  to  deprive  the  appellant  of  the  pay  to 
which  he  is  entitled  under  the  regulations  and  said  executive 
order.  It  is  the  regulation  and  said  executive  order  that  fix 
the  claimant's  rate  of  pay,  and  he  should  not  be  made  to 
suffer  because  the  commanding  officer  neglected  to  perform  a 
ministerial  and  formal  act. 

I  am  of  opinion  that  the  appellant  is  entitled  to  the  dif- 
ference between  the  pay  of  apprentice,  third  class  ($9  per 
month),  and  apprentice,  second  class  ($15  per  month),  from 
February  9,  1903,  the  date  of  his  transfer  to  the  general 
service,  to  July  31,  1903,  five  months  and  twenty-two  days. 
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The  Auditor's  settlement  is  therefore  disapproved,  and  a 
difference  is  found  in  favor  of  the  appellant  of  $34.40. 


PAYMENT  TO  BENEFICIARY  OF  A  DECEASED 
LABORER  OR  ARTISAN  UNDER  THE  ACT  OF 
MAY  30,  1908. 

The  beneficiary  of  a  deceased  employee  coming  within  the  provision 
of  the  act  of  May  30,  1008,  should  be  paid  at  the  rate  that  the 
deceased  employee  would  have  received  if  he  had  continued  to 
be  employed  for  one  year  after  the  date  of  the  injury. 

The  mother  of  an  adopted  child  may  be  paid  as  a  "  dependent  parent " 
whai  by  the  laws  of  the  State  where  adopted  the  adopted  parent 
succeeds  to  the  rights  of  the  natural  parent 

Payment  can  not  be  made  In  a  lump  sum  before  the  expiration  of  a 
year  from  the  date  of  injury,  but  should  be  made  from  time  to 
time  as  it  becomes  due. 

(Comptroller  Tracew^ll  to  the  Secretary  of  War^  January 

26, 1909.) 

I  have  received  by  your  authority  of  the  9th  instant  a 
letter  from  Col.  W.  L.  Fisk,  Corps  of  Engineers,  U.  S.  Army, 
dated  the  6th  instant,  as  follows: 

"(1)  I  have  the  honor  to  forward  herewith  voucher  in 
favor  of  Honor  F.  Huff  for  compensation  on  account  of  the 
death  of  Frank  J.  Huff,  stated  at  $528.50. 

"(2)  In  making  up  the  voucher  under  the  approval  of 
claim  attached,  afl  days  except  Sundays  between  the  dates 
given  are  counted  as  working  days  for  which  payment  is  to 
be  made  as  follows : 

Days. 

August  18  to  31,  1908,  inclusive 12 

September,  1908 26 

October,  1908 _^ 27 

November,  1908 25 

December,  1008 27 

January,   1909 26 

February,    1909 24 

March.  1909 27 

April,   1909 26 

May,  1909 26 

June.  1909 20 

July,  1909 27 

August  1  to  4,  1909,  inclusive 3 

Total 302 
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"(3)  It  will  be  seen  that  the  time  stated  includes  the  win- 
ter season,  when  the  work  is  ordinarily  shut  down,  during 
which  time  the  deceased  would  not  have  had  employment 
under  this  office  had  he  lived. 

"(4)  Should  payment  be  made  for  the  winter  season,  and 
should  it  be  made  for  the  entire  period  before  the  expiration 
of  that  period? 

"(5)  Is  the  above  computation  of  time  correct,  and  am  I 
authorized  to  pay  the  voucher  as  stated  ?  " 

The  act  of  May  30, 1908  (35  Stat.,  556),  provides: 

"  That  when,  on  or  after  August  first,  nineteen  hundred 
and  eight,  anv  person  employed  by  the  United  States  as  an 
artisan  or  laborer  in  any  of  its  manufacturing  establish- 
ments, arsenals,  or  navy-yards,  or  in  the  construction  of 
river  and  harbor  or  fortification  work,  or  in  hazardous  em- 
ployment on  construction  work  in  the  reclamation  of  arid 
lands  or  the  management  and  control  of  the  same,  or  in 
hazardous  employment  under  the  Isthmian  Canal  Commis- 
sion, is  injured  in  the  course  of  such  employment,  such  em- 
ployee diall  be  entitled  to  receive  for  one  year  thereafter, 
unless  such  employee,  in  the  opinion  of  the  Secretary  of 
Commerce  and  Labor,  be  sooner  able*  to  resume  work,  the 
same  pay  as  if  he  continued  to  be  employed,  such  payment 
to  be  made  under  such  regulations  as  the  Secretary  of  Com- 
merce and  Labor  may  prescribe.     *     *     ♦ 

"  Sec.  2.  That  if  any  artisan  or  laborer  so  employed  shall 
die  during  the  said  year  by  reason  of  such  injury  received 
in  the  course  of  such  employment,  leaving  a  widow,  or  a 
child  or  children  under  sixteen  years  of  age,  or  a  dependent 
parent,  such  w^idow  and  child  or  children  and  dei>endent 
parent  shall  be  entitled  to  receive,  in  such  portions  and  uiyler 
such  regulations  as  the  Secretary  of  Commerce  and  Labor 
may  prescribe,  the  same  amount  for  the  remainder  of  the 
said  year  that  said  artisan  or  laborer  would  be  entitled  to 
receive  as  pay  if  such  employee  were  alive  and  continued  to 
be  emploj^ed :  Provided^  That  if  the  widow  shall  die  at  any 
time  during  the  said  year  her  portion  of  said  amount  shall 
be  added  to  the  amount^  to  be  paid  to  the  remaining  bene- 
ficiaries under  the  provisions  of  this  section,  if  there  be  any." 

"  Sec.  4.  That  in  the  case  of  any  accident  which  shall  re- 
sult in  death,  the  persons  entitled  to  compensation  under  this 
act  or  their  legal  representatives  shall,  within  ninety  days 
after  such  death,  file  with  the  Secretary  of  Commerce  and 
Labor  an  affidavit  setting  forth  their  relationship  to  the 
deceased  and  the  ground  of  their  claim  for  compensation 
under  the  provisions  of  thi§  act.  ♦  ♦  *  jf  \\^^  Secretary 
of  Commerce  and  Labor  shall  find  from  the  repprt  and  affi- 
davit or  other  evidence  produced  by  the  claimant  or  his  or 
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her  legal  representatives,  or  from  such  additional  investiga- 
tion as  the  Secretary  of  Commerce  and  Labor  may  direct, 
that  a  claim  for  compensation  is  established  under  this  act, 
the  compensation  to  be  paid  shall  be  determined  as  provided 
under  this  act  and  approved  for  payment  by  the  Secretary 
of  Commerce  and  Labor." 

"  Sec.  6.  That  payments  under  this  act  are  only  to  be 
made  to  the  beneficiaries  or  their  legal  representatives  other 
than  assignees,  and  shall  not  be  subject  to  the  claims  of 
creditors." 

The  date  of  the  injury  is  stated  to  be  August  4,  1908.  The 
date  of  death  is  not  given  in  the  papers  submitted,  but  on 
inquiry  it  was  ascertained  that  he  died  August  17,  1908,  and 
compensation  is  approved  by  the  Secretary  of  Commerce  and 
Labor  from  August  18,  1908,  to  August  4,  1909,  at  $1.75  per 
day,  to  be  apportioned  as  follows: 

"  Entire  payment  to  be  made  to  Honor  F.  Huff,  adopted 
mother  of  the  deceased." 

The  voucher  submitted  is  for  one  entire  payment  for  302 
working  days,  of  eight  hours  each,  at  $1.75  per  day,  $528.50. 

The  following  questions  affecting  your  right  to  make  the 
payment  appear  from  this  record,  viz : 

1.  Should  the  time  during  which  the  deceased  would  prob- 
ably not  have  been  employed  if  he  had  lived  be  excluded 
fr(Hn  the  payment? 

2.  Is  the  adopted  mother  a  "  dependent  parent "  within 
the  meaning  of  that  term  as  used  in  the  act  of  May  30,  1908  ? 

3.  Can  the  payment  be  made  in  one  lump  sum  to  a  benefi- 
ciary in  case  of  death  before  the  expiration  of  a  year  from 
the  date  of  the  injury  ? 

I  will  decide  these  questions  in  the  order  in  which  they  are 
stated. 

1.  This  is  a  beneficial  statute  and  should  be  given  a  liberal 
construction.  It  is  the  initial  statute  on  the  subject  covered 
and  is  intended  to  be  complete  within  itself  without  refer- 
ence to  other  laws.  It  was  intended  to  cover  payments  for 
two  classes  of  injuries,  those  resulting  in  death  and  those 
merely  disabling  the  employee.  It  provides  in  section  1 
that  if  the  employee  coming  within  its  provisions  "  is  injured 
in  the  course  of  such  employment "  he  "  shall  be  entitled  to 
receive  for  one  year  thereafter,"  unless  sooner  able  to  re- 
sume work,  "  the  same  pay  as  if  he  continued  to  be  em- 
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ployed."  Section  2  provides  that  if  the  artisan  or  laborer 
dies  by  reason  of  said  injury  during  the  year  and  leaves  a 
widow,  or  a  child  or  children  under  16  years  of  age,  or  a  de- 
pendent parent,  "  the  same  amount  for  the  remainder  of  the 
said  year  that  said  artisan  or  laborer  would  be  entitled  to 
receive  as  pay  if  such  employee  were  alive  and  continued  to 
be  employed"  shall  be  paid  to  such  beneficiary.  The  pay 
in  both  cases  is  designated  to  be  the  same  as  if  he  "  continued 
to  be  employed."  The  statute  seems  to  be  based  upon  the 
assumption  of  a  continuation  of  his  pay  status  at  the  time 
of  the  injury  for  one  year  thereafter,  unless  he  was  sooner 
iible  to  resume  work.  He  is  to  be  paid  during  the  period  the 
same  pay  as  if  he  continued  to  be  employed.  His  pay  on 
account  of  the  injury  is  based  on  a  status  that  the  statute 
assumes  would  have  continued  but  for  the  injury.  The  pay- 
ment should  therefore  be  made  in  accordance  with  this  as- 
sumed status.  It  is  not,  therefore,  material  what  would 
have  been  his  actual  status  if  he  had  been  uninjured.  So 
long  as  the  injury  continues  we  must  deal  with  the  employee 
and  pay  him  in  accordance  with  the  assumed  status  given  in 
the  statute;  that  is,  ^'  as  if  he  continued  to  be  employed." 

If  the  employee  had  continued  to  be  employed  he  would 
have  been  paid  for  all  days  except  Sundays.  The  assumed 
status  would  not  include  payment  for  these  days  for  the 
reason  that  had  he  remained  alive,  uninjured,  and  employed 
he  would  not  have  been  paid  for  these  days. 

All  days  should  therefore  be  included  under  the  facts 
shown  except  Sundays. 

I  have  not  overlooked  the  decision  of  this  oflSce  reported 
in  5  Comp.  Dec.,  094,  in  which  the  act  of  May  4,  1882  (22 
Stat.,  57),  providing  for  carrying  members  of  life-saving 
crews  on  the  roll  for  a  period  of  one  year,  is  construed.  The 
language  of  the  two  acts  is  not  the  same  nor  so  similar  as 
to  make  the  decision  on  the  act  of  May  4,  1882,  an  authority 
in  construing  the  act  of  May  30,  1908. 

2.  The  claim  can  not  be  assigned,  and  the  adopted  mother 
must  sustain  the  legal  relation  to  the  employee  of  a  parent 
before  a  payment  can  be  made  to  her  as  a  "  dependent  par- 
ent "  within  the  meaning  of  the  act  of  May  30,  1908. 

The  adopted  mother  lives  in  the  State  of  New  York,  and 
it  is  assumed  that  the  employee  was  a  resident  of  the  State 
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of  New  York  at  the  time  of  death.  The  law  of  that  State 
would  therefore  govern  in  determining  whether  she  may  be 
held  to  be  a  "  dependent  parent." 

The  Revised  Statutes  of  New  York,  1895  (p.  2350),  pro- 
vide that: 

"A  child,  when  adopted,  shall  take  the  name  of  the  person 
adopting,  and  the  two  thenceforth  shall  sustain  toward  each 
other  the  legal  relation  of  parent  and  child  and  have  all  the 
rights  and  be  subject  to  all  the  duties  of  that  relation  (in- 
cluding) the  right  of  inheritance,    *     *     *." 

It  is  assumed  for  the  purpose  of  this  decision  that  the 
Secretary  of  Commerce  and  Labor  has  found  that  Honor  F. 
Huff  legally  adopted  Frank  J.  Huff  under  the  laws  of  the 
State  of  New  York  as  her  child,  and  that  she  was  dependent 
on  him  for  support. 

I  am  of  the  opinion  that  under  the  provisions  of  the  stat- 
utes of  the  State  of  New  York,  above  quoted,  a  person  who 
legally  adopts  a  child  under  the  laws  of  said  State  may  take 
as  the  dependent  parent  under  the  act  of  May  80, 1908,  supra^ 
if  he  is  in  fact  dependent  on  such  adopted  child  for  support. 
This  decision,  however,  must  be  confined  to  the  facts  in  this 
case  and  would  not  necessarily  apply  to  a  payment  to  a 
mother  by  adoption  as  a  dependent  parent  in  any  State  other 
than  New  York. 

3.  The  act  of  May  30, 1908,  refers  to  the  payment  as  "  com- 
pensation "  and  contemplates  a  continuing  liability,  and  that 
the  payments  will  be  made  as  they  accrue  or  would  accrue 
if  the  employee  had  lived  and  continued  to  be  employed. 
This  is  clearly  indicated  in  the  proviso  to  the  second  section 
of  the  act,  wherein  it  is  provided : 

"  That  if  the  widow  shall  die  at  any  time  during  the  said 
year  her  portion  of  said  amount  shall  be  added  to  the  amount 
to  be  paia  to  the  remaining  beneficiaries  under  the  provisions 
of  this  act,  if  there  be  any." 

If  the  entire  amount  were  paid  to  the  widow  or  any  other 
beneficiary  under  this  act,  this  proviso  could  never  have  any 
application  in  the  very  cases  which  it  was  intended  to  cover. 
The  necessity  for  this  proviso  arose  from  the  fact  that  the 
payments  were  to  be  continuing.  The  entire  sum  can  not, 
therefore,  be  paid  in  advance  of  the  expiration  of  a  year  from 
the  date  of  injury.    Where  a  payment  is  made  prior  to  the 
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expiration  of  a  year  it  should  cover  only  such  compensation 
as  would  have  accrued  to  the  employee  had  he  lived  and  con- 
tinued to  be  employed  to  the  date  of  payment. 

You  are  therefore  advised  that  the  voucher  should  be  re- 
cast and  made  to  cover  a  payment  for  the  period  from  the 
date  of  death  to  the  date  of  payment,  at  $1.75  per  day  for 
all  days  except  Sundays. 

When  recast  it  should  be  returned  to  the  Secretary  of  Com- 
merce and  Labor  with  a  copy  of  this  decision,  and  if  he 
should  return  the  claim  approved  for  payment  as  appears  in 
the  voucher  as  recast,  you  would  be  authorized  to  pay  it 
Other  payments  are  authorized  as  the  compensation  would 
accrue  to  the  employee  if  he  were  alive  and  continued  to  be 
employed. 


CLOTHING  FOR  THE  NAVAL  BATTALION  OF  THE 
ORGANIZED  MILITIA  OF  THE  DISTRICT  OF 
COLUMBIA. 

The  appropriation  made  by  section  1061  of  the  Revised  Statutes,  as 
aiueuded  by  the  act  of  February  12,  1887,  is  specific  for  the  uni- 
forming and  equipping  of  militia,  and  the  appropriation  made  by 
the  act  of  May  26,  1908,  for  the  necessary  clerical  and  general 
expenses  of  the  National  Guard  of  the  District  of  Columbia,  to  h» 
expended  from  moneys  received  from  fines,  is  not  available  for 
payment  for  articles  of  clothing  ordered  informally  by  the  pay- 
master of  the  naval  battalion  of  the  National  Guard  or  organized 
Militia  of  the  District  of  Columbia  for  the  members  thereof. 

{Assistant  Comptroller  Mitchell  to  William  S,  Hodges,  act- 
ing paymaster^  District  of  Columbia  Militia^  January  >^7^ 
1909.) 

I  have  received  your  communication  of  the  9th  instant, 
requesting  my  decision  of  a  question  presented  by  you,  as 
follows  : 

"  Herewith  I  hand  you  a  voucher  for  $43.76  drawn  in  favor 
of  Parker,  Bridget  &  Co.,  of  Washinjrton,  D.  C,  together 
with  attached  correspondence.  In  addition  to  what  appears 
in  said  correspondence,  I  would  say  that  the  uniforms  for 
which  payment  is  demanded  were  apparently  furnished  in 
good  faith  and  were  used  by  the  enlisted  men  of  the  naval 
battalion.    I  am  also  informed  that  this  transaction  occurred 
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at  a  time  when  a  large  portion  of  the  uniforms  of  the  naval 
battalion  were  purchased  from  funds  available  for  that 
purpose. 

"I  respectfully  request  to  be  advised  whether  in  your 
opinion  this  voucher  can  be  paid  by  me  and  charged  to  the 
appropriation  '  Militia,  D.  C,  fund  f rc«n  fines,'  or  any  other 
fund  under  said  appropriation." 

The  account  submitted  is  for  certain  articles  of  clothing 
purchased  for  the  use  of  the  naval  battalion  of  the  National 
Guard  or  organized  Militia  of  the  District  of  Columbia,  and 
is  stated  and  itemized  as  follows: 

August  26,  1899,  1  uniform,  Mark  CuUum $15.25 

September  29,  1899,  1  coat  and  pants,  E.  C.  Turnburke 13.  50 

October  6,  1899,  1  uniform  cap,  John  Hogan 2. 25 

January  16,  1900,  1  suit  and  cap,  A.  H.  Cbase 15.00 

March  12,  1900.  1  uniform,  W.  H.  Lantz 15.00 

61.00 
Credit  by- 
October  22.  1900,  1  uniform  and  cap,  A.  H.  Chase, 

rtd '. $15. 00 

February  20,  1901,  1  cap,  John  Hogan,  rtd, 2.  25 

17.25 

Balance  due 43. 75 

Its  correctness  is  certified  to  by  Maj.  E.  H.  Neumeyer, 
acting  quartermaster-general  of  the  District  of  Columbia 
Militia,  and  it'  is  approved  by  Brig.  Gen.  George  H.  Harries, 
commanding  said  militia. 

The  adjutant-general  of  the  militia  stated  to  you,  Decem- 
ber 12,  1008,  as  follows: 

"  By  direction  of  the  commanding  general,  I  have  the  honor 
to  acknowledge  receipt  of  your  letter  of  the  9th  instant  re 
bill  of  Parker,  Bridget  &  Co.  for  uniforms  for  naval  bat- 
talion, and  to  state  that  from  information  obtainable  from 
the  records  of  this  office  it  appears  that  these  uniforms  were 
ordered  informally  by  a  then  paymaster  of  the  naval  bat- 
talion named  Bieber ;  that  unsuccessful  efforts  were  made  to 
have  this  man  Bieber  pay  for  the  uniforms;  that  consid- 
erable delay  has  resulted  on  account  of  the  efforts  to  have 
this  man  Bieber  pay  this  bill;  that  the  uniforms  were  fur- 
nished to  members  of  the  naval  battalion  who  were  enlisted 
men  at  times  uniforms  were  furnished,  and  that  uniforms 
were  used  by  said  members  of  the  naval  battalion.  The  fact 
that  this  bill  was  contracted  more  than  eight  years  ago,  and 
may  technically  be  disbarred  by  the  statute  of  limitations, 
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does  not  seem  to  prevent  payment  of  this  bill  for  uniforms 
furnished  to  and  used  by  enlisted  men  of  the  naval  battalion. 

"  District  of  Columbia  appropriation  bill,  approved  May 
26, 1908,  under  heading  '  Militia  of  the  District  of  Columbia,' 
page  39,  near  bottom  of  page,  states:  'Provided  further^ 
That  all  moneys  coMected  on  account  of  deductions  made 
from  the  pay  of  any  officer  or  enlisted  man  of  the  National 
Guard  of  the  District  of  Columbia  for  or  on  account  of  any 
violation  of  the  regulations  governing  said  national  g;uard 
shajl  be  held  by  the  commanding  general  of  the  Militia  of 
the  District  of  Columbia,  who  is  authorized  to  expend  such 
moneys  so  collected  for  necessary  clerical  and  general  ex- 
penses of  the  service,  heretofore  or  hereafter  incurred^  includ- 
ing law  books  and  books  of  reference,  or  for  the  pay  of  troops, 
other  than  government  employees;  and  for  all  moneys  so 
collected  and  expended  the  commanding  general  shall  make 
an  accounting  in  like  manner  as  for  the  appropriation  dis- 
bursed for  pay  of  troops  ;***.' 

"  The  above-mentioned  provision  of  District  appropriation 
bill  would  seem  to  give  authority  for  payment  of  this  bill.'' 

Section  1661,  Revised  Statutes,  as  amended  by  the  act  of 
February  12,  1887  (24  Stat.,  401),  provides: 

"  Section  1.  That  the  sum  of  four  hundred  thousand  dol- 
lars is  hereby  annually  appropriated,  to  be  paid  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  for  the 
purpose  of  providing  arms,  ordnance  stores,  quartermaster's 
stores,  and  camp  equipage  for  issue  to  the  militia." 

By  the  act  of  June  6,  1900  (31  Stat,  662),  said  section  was 
still  further  amended  to  make  the  amount  appropriated 
$1,000,000. 

The  naval  battalion  has  been  held  to  be  a  part  of  the 
National  Guard  or  organized  Militia  of  the  District  of 
Columbia.  (See  5  Comp.  Dec,  229;  26  MS.  Comp.  Dec., 
1012,  September  22,  1903;  29  id.,  548,  May  12,  1904.) 

Section  31  of  the  act  of  March  1,  1889  (25  Stat,  776), 
provides : 

"  That  the  uniforms,  arms,  and  equipments  of  the  national 
guard  shall  be  the  same  as  prescribed  and  furnished  to  the 
Army  of  the  United  States.  Everjr  organization  of  the 
national  guard  shall  be  provided  with  such  ordnance  and 
ordnance  stores,  clothing,  camp  and  garrison  equipage,  quar- 
termaster's stores,  meaical  supplies,  and  other  military 
stores,  as  may  be  necessary  for  tne  proper  training  and  in- 
struction of  the  force  and  for  the  proper  performance  of 
the  duties  required  under  this  act.    Sucn  property  shall  be 
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issued  from  the  stores  and  supplies  appropriated  for  the 
use  of  the  Army,  upon  the  approval  and  oy  the  direction  of 
the  Secretary  or  War,  to  the  commanding  general,  upon  his 
requisitions  for  the  same.  The  property  so  issued  shall  re- 
main and  continue  to  be  the  property  of  the  United  States, 
and  shall  be  accounted  for  by  tne  commanding  general  at 
such  times,  in  manner,  and  on  such  forms,  as  the  Secretary 
of  War  may  require.'^ 

The  act  of  May  26,  1908  (35  Stat.,  308),  making  appro- 
priation for  the  expenses  of  the  government  of  the  District 
of  Columbia  for  the  fiscal  year  ending  June  30, 1909,  and  for 
other  purposes,  contains  the  following  provision : 

"  Provided  further^  That  all  moneys  collected  on  account 
of  deductions  made  from  the  pay  of  anjr  officer  or  enlisted 
man  of  the  National  Guard  of  the  District  of  Columbia  for 
or  on  account  of  any  violation  of  the  regulations  governing 
said  national  ^ard  shall  be  held  by  the  commanding  gen- 
eral of  the  Militia  of  the  District  of  Columbia,  who  is  au- 
thorized to  expend  such  moneys  so  collected  for  necessary 
clerical  and  general  expenses  of  the  service,  heretofore  or 
hereafter  incurred,  including  law  books  and  books  of  refer- 
ence, or  for  the  pay  of  troops,  other  than  government  em- 
ployees; and  for  all  moneys  so  collected  and  expended  the 
commanding  general  shall  make  an  accounting  in  like  man- 
ner as  for  the  appropriation  disbursed  for  pay  of  troops: 
Provided  further^  That  any  of  the  moneys  appropriated  for 
the  fiscal  years  nineteen  hundred  and  eight  and  nineteen  hun- 
dred and  nine  for  the  District  of  Columbia  Militia  may  be 
used  to  supplement  specific  appropriations  or  allotments 
which  may  be  found  insufficient  for  the  purposes  for  which 
made,  and  authority  is  hereby  given  to  supplement  the  regu- 
lar ration  by  purchase  of  such  additional  articles  of  subsist- 
ence as  may  be  deemed  necessary." 

In  the  decision  of  this  office  of  October  10,  1907  (43  MS. 
Comp.  Dec,  114),  it  was  said: 

"  The  organized  Militia  of  the  District  of  Columbia  is  uni- 
formed and  equipped  out  of  the  appropriation  made  by  sec- 
tion 1661,  Revisea  Statutes,  as  amended.  Such  being  the 
case,  it  was  not  contemplated,  I  think,  that  any  part  of  the 
appropriation  for  the  Militia  for  the  District  of  Columbia 
would  be  used  to  uniform  and  equip  the  militia. 

"  The  act  of  March  2, 1907  (34  Stat,  1154) ,  directs  that  the 
funds  received  from  fines  may  be  used  for  necessary  clerical 
and  general  expenses  of  the  service,  heretofore  or  hereafter 
incurred,  including  law  books  and  books  of  reference,  or  for 
the  payment  of  troops,  other  than  government  employees.' 


Digitized  by  VjOOQIC 


470 


DECISIONS  X)F   THE  COMPTBOLLEB. 


"  The  term  '  general  expenses '  as  used  in  said  act  of  ap- 
propriation was  undoubtedly  intended  to  include  only  such 
items  of  general  expense  as  were  not  specifically  provided 
for  by  other  appropriations,  or  for  which  some  other  appro- 
priation was  inadequate.  As  section  1661,  Revised  Statutes, 
as  amended,  makes  specific  provision  for  imiforming  and 
equipping  the  militia,  and  as  it  would  seem  that  said  appro- 
priation was  adequate  for  all  purposes  to  that  end,  I  do  not 
think  that  the  above  appropriation  for  general  expenses  of 
the  militia  is  available  for  the  purchase  of  the  clothing  indi- 
cated." 

As  it  would  appear  that  the  appropriation  made  by  sec- 
tion 1661,  Revised  Statutes,  as  amended,  was  adequate  for 
the  purposes  of  supplying  the  necessary  clothing  to  the  men 
of  the  naval  battalion  of  the  National  Guard  or  organized 
Militia  of  the  District  of  Columbia,  I  do  not  think  that  the 
above  appropriation  for  general  expenses  of  the  militia  is 
available  for  the  purchase  of  the  clothing  indicated.  I  do 
not  think  that  any  other  part  of  the  appropriation  made 
for  the  Militia  of  the  District  of  Columbia  is  available  for 
such  purpose.  The  clothing  in  question  should  have  been  ob- 
tained by  requisition  on  the  Secretary  of  War  in  the  same 
manner  as  other  clothing  was  obtained  for  the  militia. 

Upon  the  facts  shown  I  am  of  opinion  that  payment  of 
the  account  submitted  is  not  authorized  from  the  appropria- 
tion "  Militia,  District  of  Columbia,  1909." 


EXTRA-DUTY   PAY  OF  AN  ENLISTED  MAN  OF 
THE  MARINE  CORPS. 

An  enlisted  man  of  the  Marine  Corps  who  performed  special  dutj 
as  teamster  at  the  marine  barracks,  Annapolis,  Md.,  by  authority 
of  the  commanding  officer  thereof,  but  without  the  written  author- 
ity of  the  commandant  of  the  Marine  Corps  required  by  regula- 
tion, is  not  entitled  to  extra-duty  pay  for  the  services  so  lier- 
formed. 

{Decision  by  Assistant  Comptroller  Mitchell^  January  2S^ 

1909.) 

Arthur  D.  Ryan,  private,  IT.  S.  Marine  Corps,  appealed 
December  10,  1908,  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  in  settlement  No.  65793, 
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dated  November  12,  1908,  his  claim  for  extra-duty  pay  as 
teamster  at  marine  barracks,  Annapolis,  Md.,  from  August 
1,  1907,  to  February  29, 1908.  The  Auditor's  reasons  for  the 
disallowance  were: 

"Under  date  of  October  2,  1907,  the  brigadier-general, 
commandant,  U.  S.  Marine  Corps,  disapproved  the  request 
of  the  post  quartermaster,  marine  barracks,  Annapolis,  Md., 
for  the  detail  of  claimant  as  teamster,  and  he  is  therefore  not 
entitled  to  extra-duty  pay  for  such  services." 

Extra-duty  pay  is  authorized  by  section  1287  of  the  Re- 
vised Statutes  for  soldiers  employed  at  constant  labor  of  not 
less  than  ten  days,  and  section  1235  of  the  Revised  Statutes 
provides : 

"  Working  parties  of  soldiers  shall  be  detailed  for  employ- 
ment as  artificers  or  laborers  in  the  construction  of  perma- 
nent military  works  or  public  roads  or  in  other  constant  labor 
only  upon  tne  written  order  of  a  commanding  officer,  when 
such  detail  is  for  ten  or  more  days." 

These  laws  are  made  applicable  to  the  Marine  Corps  by 
section  1612  of  the  Revised  Statutes. 

In  the  case  of  Eolthaus  v.  United  States^  No.  28332,  Court 
of  Claims,  decided  May  6, 1907,  which  was  a  claim  for  extra- 
duty  pay  while  detailed  by  verbal  orders,  May  21,  1900,  to 
September,  1903,  the  court  allowed  the  extra-duty  pay 
claimed.  There  was  no  written  opinion  in  the  case,  but  the 
findings  of  fact  showed  that  the  commanding  officer  must 
have  known  of  the  detail  of  Holthaus,  and  further : 

"  The  employment  of  the  claimant  on  this  duty  was  known 
to  the  coniTnandant  of  the  U.  S.  Marine  Corps^  both  from 
the  receipt  and  muster  rolls  and  also  personally. '^'^ 

Since  the  time  of  Holthaus's  service,  regulations  known 
as  System  of  Accountability,  Quartermaster's  Department, 
U.  S.  Marine  Corps,  approved  by  the  Secretary  of  the  Navy, 
March  31,  1904,  have  provided  as  to  details  for  extra  duty 
in  the  Marine  Corps  as  follows : 

"  446.  Enlisted  men  detailed  by  name  on  extra  duty  under 
the  written  authority  of  the  commandant  of  the  corps,  at 
constant  labor  for  not  less  than  ten  days  are  entitled,  in 
time  of  peace,  to  receive  extra-duty  pay  at  the  following 
rates:  For  services  as  mechanics,  artisans,  and  school  teach- 
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ers,  50  cents  per  day ;  as  overseers,  teamsters,  laborers,  and  all 
other  extra-duty  services,  35  cents  per  day.     ♦     ♦     ♦ 

"  447.  Soldiers  on  extra  duty  will  be  paid  the  extra  rates 
of  pay  allowed  by  law  for  the  duty  performed  and  for  the 
exact  number  of  days  employed ;  and  no  greater  number  of 
men  will  be  employed  on  extra  duty  at  any  time  than  can  be 

faid  the  full  legal  rates  for  the  time  employed  from  the 
unds  provided.  Payments  made  in  violation  of  the  above 
rules  will  be  charged  against  the  officers  who  ordered  the 
details." 

Under  paragraph  446,  aupra^  to  entitle  an  enlisted  man 
of  the  Marine  Corps  to  extra-duty  pay  he  must  be  detailed 
on  extra  duty  under  the  written  authority  of  the  comman- 
dant of  the  corps. 

The  appellant,  by  authority  of  the  commanding  officer 
of  the  marine  barracks  and  school  of  application,  Annapo- 
lis, performed  special  duty  as  teamster  August  1  to  31,  1907; 
special  duty  as  assistant  teamster  September  1  to  December 
31,  1907;  and  special  duty  as  teamster  January  1  to  Febru- 
ary 29,  1908.  In  reply  to  my  request  for  information  as  to 
this  case,  the  major-general,  commandant,  U.  S.  Marine 
Corps,  informs  me  by  indorsement  as  follows : 

"  Respectfully  returned  to  the  Comptroller  of  the  Treas- 
ury, inviting  attention  to  the  statement  contained  in  the 
second  indorsement  hereon  of  the  quartermaster,  U.  S.  Ma- 
rine Corps,  to  whom,  in  accordance  with  the  requirements  of 
paragraph  six,  System  of  Accountability,  all  requests  for 
detail  of  enlisted  men  on  extra  duty  are  addressed  and  in 
whose  office  such  letters  are  filed.     ♦     ♦     ♦ 

"  4.  The  inquiry  '  whether  or  not  this  office  had  personal 
knowledge  of  the  said  details '  is  answered  in  the  negative." 

The  quartermaster,  U.  S.  Marine  Corps,  states : 

"(a)  The  regular  request  from  Annapolis,  dated  June  28, 
1907,  for  detail  of  enlisted  men  on  extra  duty  for  the  quarter 
ending  September  30,  1907,  contained  a  request  for  the  mus- 
ter of.Private  Ryan  as  teamster. 

"(6)  The  regular  request  from  Annapolis,  dated  Septem- 
ber 25,  1907,  for  the  detail  of  enlisted  men  on  extra  duty  for 
the  quarter  ending  December  31,  1907,  requested  that  Private 
Ryan  be  mustered  on  extra  duty  as  teamster  for  that  quar- 
ter. This  office  recommended  that  he  be  not  authorized 
owing  to  the  depleted  condition  of  the  appropriation  '  Con- 
tingent,' to  which  the  expense  of  a  teamster  is  chargeable. 
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which  recommendation  was  approved  by  the  major-general^ 
commandant. 

"(t?)  The  regular  request  from  Annapolis,  dated  Decem- 
ber 30, 1907,  for  the  detail  of  enlisted  men  on  extra  duty  for 
the  quarter  ending  March  31,  1908,  contained  no  request  for 
the  muster  of  Private  Ryan  as  teamster  during  that  quarter. 
On  February  5,  1908,  the  commanding  officer,  marine  bar- 
racks and  school  of  application,  Annapolis,  Md.,  requested 
that  Private  Ryan  be  mustered  on  extra  duty  as  teamster 
from  the  1st  of  February,  1908  (no  period  stated).  This 
office,  after  some  correspondence  with  Annapolis  relative  to 
the  necessity  for  an  additional  teamster,  recommended,  on 
February  27,  1908,  that  Private  Ryan  be  mustered  on  extra 
duty  '  from  date  of  authorization  to  March  31,  1908,'  and 
the  detail  was  authorized  bv  the  major-general,  commandant,, 
on   February   29,    1908,   for   the   month   of   March,    1908. 

From  this  it  appears  that  the  appellant's  detail  for  one 
quarter  only  of  the  period  covered  by  his  claim  was  sub- 
mitted to  the  commandant.  Marine  Corps,  and  that  detail 
was  expressly  disapproved.  The  commandant  had  no  other 
personal  knowledge  of  the  details.  It  is  clear  that  Private 
Ryan  was  not  detailed  under  the  "  written  authority  of  the 
commandant  of  the  corps,"  as  required  by  paragraph  No. 
446,  System  of  Accountability,  supra.  I  am  therefore  of 
opinion  that  he  is  not  entitled  to  the  extra-duty  pay  claimed. 
The  Auditor's  settlement  is  affirmed. 


ADDITIONAL  COMPENSATION  OF  PER  DIEM  EM- 
PLOYEES  OF  THE  GOVERNMENT  PRINTING 
OFFICE  FOR  WORK  ON  SUNDAYS  AND  HOLI- 
DAYS. 

The  payment  to  employees  of  the  Government  Printing  Office,  who 
have  a  maximum  compensation  fixed  by  law,  of  any  extra  com- 
pensation above  such  maximum  for  work  performed  on  Sundays 
or  legal  holidays  is  unauthorized. 

The  practice  of  the  Government  Printing  Office  of  computing  the 
additional  compensation  allowed  to  employees  thereof  for  time 
work  on  Sundays  and  holidays  on  the  basis  of  their  having 
worked  one  and  one-half  hours  for  each  hour  of  actual  service 
is  contrary  to  law,  and  the  fact  that  such  practice  is  of  long 
standing  can  not  validate  and  make  legal  what  is  illegal  and  con- 
trary to  law. 
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^Comptroller  Tracewell  to  the  Public  Printer^  January  28^ 

1909.) 

Under  date  of  the  13th  instant  you  submitted  for  my  de- 
cision, under  authority  of  section  8  of  the  Dockery  Act,  the 
question  whether  you  were  authorized  to  pay  those  employees 
of  your  office,  whose  maximum  compensation  is  specifically 
fixed  by  law,  for  Sunday  work  at  the  rate  of  60  per  cent 
higher  than  their  maximum  rate  of  pay. 

In  your  submission  you  in  part  said : 

"  It  has  been  the  practice  in  the  Government  Printing 
Office  for  a  great  many  years  to  pay  per  diem  employees, 
engaged  on  Sunday  work,  at  a  rate  of  compensation  50  per 
<ient  higher  than  the  usual  per  diem  compensation  for  a  secu- 
lar day;  and  the  additional  compensation  thus  allowed  has 
been  accounted  for  by  computing  the  earnings  of  the  em- 
ployees affected  on  the  basis  of  their  having  worked  one  and 
a  half  hours  for  each  hour  of  actual  service,  the  pay  per 
hour  being  figured  at  the  usual  day  rate." 

On  the  14th  instant,  the  next  day,  I  had  the  honor,  as  you 
requested  a  speedy  reply  and  gave  good  reasons  therefor,  to 
answer  your  inquiry  in  the  negative,  giving  my  reasons 
therefor. 

On  the  23d  instant  you  submitted  a  request  for  a  reconsid- 
eration and  reversal  of  said  decision,  wherein  the  accuracy 
of  my  reasoning  and  conclusions  in  the  decision  in  question 
is  vigorously  combated. 

I  must  assume,  notwithstanding  the  length  of  time  it  had 
been  the  practice  of  your  office  to  pay  this  class  of  em- 
ployees a  rate  50  per  cent  higher  for  Sunday  work,  and 
higher  than  their  maximum  compensation  is  fixed  by  law  on 
secular  days,  that  you  were  in  doubt  as  to  your  legal  author- 
ity to  make  such  payment,  or  else  why  the  submission  at  all. 

It  now  appears  from  your  letter  requesting  that  I  over- 
rule said  decision  holding  that  such  authority  does  not  ex- 
ist, that  you  are  at  this  time  without  doubt  as  to  the  fact 
that  my  said  holding  is  erroneous,  and  you  do  have  legal 
authority  to  make  such  payment. 

It  is  most  unfortunate  for  me  that  I  was  so  convincing  in 
my  reasoning,  and  unhappy  in  you  that  you  did  not  let  well 
enough  alone. 


Digitized  by  VjOOQIC 


PAY  OF  PRINTING  OFFICE  EMPLOYEES.  475 

However,  you  are  entitled  to  ask,  and  it  is  my  duty,  after 
proper  deliberation,  as  you  suggest,  to  review  my  said  de- 
cision. 

You  predicated  your  authority  in  your  original  submission, 
if  such  authority  existed,  and  now  predicate  your  authority, 
without  qualification,  to  make  such  payments  by  reason  of 
the  act  of  January  13,  1883  (22  Stat.,  402),  which  reads: 

"  That  for  extra  work,  ordered  in  emergencies  and  per- 
formed on  Sundays  or  legal  holidays,  or  between  the  hours 
of  midnight  and  eight  ante  meridian,  excepting  that  done  by 
regular  organized  night  forces,  the  Public  Printer  is  hereby 
authorized  to  pay  such  extra  prices  as  the  customs  of  the 
trade  and  the  justice  of  the  case  may  require;  " 

and  the  further  fact  that  it  had  been  the  practice  of  your 
office  for  the  twenty-five  years  last  past  to  make  such  pay- 
ments. 

The  act  of  1883,  supra^  was  no  doubt  passed  in  order  that 
extra  compensation  as  therein  provided  for  could  be  paid  for 
extra  work  ordered  in  emergencies  and  performed  on  Sun- 
days and  holidays,  because  under  the  provisions  of  the  act 
of  February  16,  1877  (19  Stat.,  231),  such  extra  compensa- 
tion could  not  have  been  paid.    Said  act  reads : 

"  That  from  and  after  the  close  of  the  present  session  of 
Congress  the  Public  Printer  shall  pay  no  greater  price  for 
composition  than  fifty  cents  per  thousand  ems  and  forty 
cents  per  hour  for  time  work  to  printers  and  bookbinders." 

This  was  the  law  governing  compensation  for  extra  work 
performed  on  Sundays  and  holidays,  ordered  as  emergency 
work,  until  the  act  of  January  12, 1895  (28  Stat.,  601),  which 
provides : 

Sec.  39.  The  Public  Printer  shall  pay  no  greater  price 
for  composition  than  fifty  cents  per  thousand  ems,  to  press- 
men fifty  cents  per  hour,  and  forty  cents  per  hour  for  time 
work  to  printers  and  bookbinders :  Provided^  That  the  pay  of 
all  employees  of  the  Government  Printing  Office  engaged  on 
night  work  (between  the  hours  of  five  o'clock  post  meridian 
and  eight  o'clock  ante  meridian)  shall  be  twenty  per  centum 
in  addition  to  the  amount  paid  for  day  labor." 

"  Sec.  46.  The  employees  of  the  Government  Printing 
Office  shall  be  allowed  the  following  legal  holidays  with  pay, 
to  wit:  The  first  day  of  January,  the  twenty-second  clay  of 
February,  the  fourth  day  of  July,  the  twenty-fifth  day  of 


Digitized  by  VjOOQIC 


476  DECISIONS  OF  THE  COMPTBOLLEB. 

December,  Inauguration  Day,  Memorial  Day,  Labor's  Holi- 
day, and  such  day  as  may  be  designated  by  the  President  of 
the  United  States  as  a  day  of  public  fast  or  thanksgiving." 

"  Sec.  .49.  The  Public  Printer  may  employ,  at  such  rates 
of  wages  as  he  may  deem  for  the  interest  of  the  Government 
and  just  to  the  persons  employed,  such  proof-readers,  labor- 
ers, and  other  hands  as  may  be  necessary  for  the  execution 
of  the  orders  for  public  printing  and  binding  authorized  by 
law ;  but  he  shall  not,  at  any  time,  employ  in  the  office  more 
hands  than  the  absolute  necessities  of  the  public  work  may 
require." 

"  Sec.  100.  All  laws  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed." 

It  is  quite  evident  from  an  examination  of  this  latter  act 
that  it  is  comprehensive  in  extent,  and  was  ir.tended  to  cover 
the  whole  subject-matter  of  printing  and  binding  and  the 
manner  and  exact  rate  of  compensation  which  might  be  paid 
to  printers,  pressmen,  and  bookbinders,  the  class  about  whom 
I  assume  your  inquiry  is  directed.  If  such  be  the  fact,  it  is 
unnecessary  to  quote  authority  that  the  effect  of  the  passage 
of  this  act  was  to  supersede  and  repeal  all  prior  acts  provid- 
ing for  a  different  or  other  rate  of  compensation  than  is 
therein  stated. 

This  is  the  view  taken  of  the  operation  of  this  act  in  the 
United  States  Compiled  Statutes  of  1901.  See  volume  2, 
page  2549,  wherein  it  is  said  the  act  of  1895,  atipra^  repealed 
and  superseded  the  said  act  of  January  13,  1883,  the  act  of 
February  16,  1877,  and  the  act  of  March  3,  1891. 

I  should  hesitate  to  place  my  judgment  against  that  of  the 
compilers  of  this  statute,  even  if  I  differed  with  them,  as  to 
when  one  statute  repealed  and  superseded  another. 

There  is  no  later  statute  reviving  the  act  of  1883,  supra^ 
hence  no  authority  to  pay  more  or  different  wages  to  print- 
ers and  bookbinders  than  stipulated  in  the  act  of  1895,  except 
that  contained  in  the  act  of  June  6,  1900  (31  Stat.,  643), 
which  limits  the  payment  for  time  actually  employed  by 
printers,  bookbinders,  and  leather  parers  to  a  maximum 
compensation  of  50  cents  per  hour. 

This  leaves  the  one  other  reason  insisted  upon  by  you.  why 
I  should  reverse  my  former  decision,  viz,  that  your  office 
has  been  paying  this  class  of  employees  50  per  cent  extra  for 
Sunday  work  for  the  twenty-five  years  last  past.  For  that 
portion  of  the  twenty-five  years  last  past,  prior  to  January 
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12,  1895,  there  was  specific  authority  for  such  payments,  if 
they  were  in  accordance  with  the  customs  of  trade  and  justice 
to  such  employees,  as  provided  by  the  said  act  of  1883. 

Giving  the  language  of  your  submission,  as  above  set  out, 
its  ordinary,  every-day  meaning,  as  to  the  methods  used  by 
your  office  in  accounting  for  time  work  on  Sundays  and  holi- 
days, it  would  seem  that  by  reporting  a  person  who  had  in 
fact  worked  one  hour  that  he  had  worked  an  hour  and  a  half, 
for  pay  purposes,  the  effect  of  such  a  practice  was  rather 
to  conceal  the  fact  that  you  were  paying  50  per  cent  extra 
for  this  time,  than  making  a  precedent  that  you  were  so 
paying.  Be  this  as  it  may,  a  practice  of  a  department  clearly 
contrary  to  law,  however  long  it  may  have  been  in  existence, 
can  not  validate  and  make  legal  what  is  illegal  and  contrary 
to  law. 

If  the  question  were  one  of  doubtful  legality,  the  doubt 
should  be  resolved  in  favor  of  such  departmental  practice. 

After  mature  deliberation,  I  am  constrained  to  hold,  as  the 
law  now  stands,  that  you  are  not  authorized  to  pay  employees 
of  your  office  who  have  a  maximum  compensation  fixed  by 
law  any  extra  compensation  above  such  maximum  for  work 
performed  on  Sundays  or  legal  holidays,  and  must  therefore 
adhere  to  the  conclusions  reached  in  my  decision  of  the  14th 
instant. 


PURCHASE   OF  AN   AUTOMOBILE   FOR  THE 
SIGNAL  CORPS  OF  THE  ARMY. 

An  automobile  of  high  quality  and  design,  intended  and  suitable  only 
for  passenger  travel,  can  not  be  purchased  out  of  the  appropria- 
tion made  by  the  act  of  May  11,  1908,  for  the  expenses  of  the 
Signal  Service  of  the  Army,  1909. 

{Decision  hy  Assistant  C OTaytroller  Mitchell^  January  30^ 

1909,) 

Capt  Charles  S.  Wallace,  Signal  Corps,  U.  S.  Army,  dis- 
bursing officer,  appealed  January  14,  1909,  from  so  much  of 
the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment No.  5345,  dated  December  23,  1908,  of  his  disbursing 
accounts  covering  the  period  from  July  1  to  September  30, 
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1908,  and  pertaining  to  the  fiscal  years  1908  and  1909,  as 
disallowed  the  following  item  in  his  accounts: 

"  Signal  Service  of  the  Army^  1909. — 1908.  Voucher  No. 
6275.  August.  Payment  to  the  Cook  &  Stoddard  Com- 
pany. Disallowed  December  23,  1908,  $3,185.57,  for  the 
reason  that  the  appropriation  '  Signal  Service  of  the  Army ' 
does  not  include  the  purchase  of  means  of  transportation." 

The  voucher  in  question  is  for  payment  for  an  automobile 
which  was  purchased  on  or  about  August  5,  1908,  and  is 
described  on  the  voucher  as  follows : 

"  One  Franklin  automobile,  Model  '  D,'  1908,  complete, 
including  50-mile  Jones's  speedometer  roadometer,  top,  two 
extra  tires,  and  one  pair  of  chain  grips ;  Signal  Corps  coat 
of  arms  to  be  painted  in  colors  on  each  door  half  size  of 
drawing  No.  551,  $3,185.57." 

The  purchase  of  said  automobile  was  made  without  adver- 
tising, it  being  alleged  that  it  was  impracticable  to  secure 
competition  because  of  the  fact  that  the  machine  wanted 
was  patented  and  not  on  sale  by  dealers,  but  by  the  owners 
of  the  patent  or  their  agents.  Attached  to  the  voucher  is  the 
following  statement  by  Captain  Wallace: 

"One  Franklin  purchased  August  23,  1908,  at  a  cost  of 
$3,185.57,  under  the  appropriation  'Signal  Service  of  the 
Army,  1909,'  and  the  clause  reading,  'and  other  expenses 
connected  with  the  duty  of  collecting  and  transmitting  in- 
formation for  the  Army  by  telegraph  or  otherwise.'  The  cost 
of  the  maintenance  of  this  car  is  $20  per  month  and  the 
cost  of  gasoline  and  oil.  This  car  was  purchased  as  part  of 
the  aeronautical  equipment  of  the  Signal  Corps  and 
especially  for  use  during  aeronautical  trials  at  Fort  Myer. 
Va.  It  was  purchased  as  a  special  vehicle  for  a  special  pur- 
pose, as  are  other  special  vehicles  of  the  Signal  Corps,  such  as 
balloon  wagons,  reel  carts,  lance  trucks,  etc." 

In  a  letter  to  the  Auditor  dated  January  7,  1909,  Captain 
Wallace  states: 

"  I  have  the  honor  to  reply  to  statement  of  differences  No. 
16  on  my  money  accounts  tor  the  Signal  Corps  dated  Decem- 
ber 23,  1908,  suspending  my  voucher  No.  6275,  August,  1908, 
in  payment  of  one  automobile,  for  the  reason  that  the  appro- 
priation '  Signal  Service  of  the  Army '  does  not  include  the 
purchase  of  means  of  transportation. 
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'*This  automobile  was  purchased  under  the  last  clause  of 
the  appropriation  '  Signal  Service  of  the  Army,  1909,'  which 
reads  as  follows : 

" '  For  expenses  of  the  Signal  Service  of  the  Army,  as  fol- 
lows: Purchase,  equipment,  and  repair  of  field  electric  tele- 
graphs, signal  equipments  and  stores,  binocular  glasses,, 
telescopes,  heliostats,  and  other  necessdry  instruments,  in- 
cluding necessary  meteorological  instruments  for  use  on 
target  ranges;  war  balloons;  telephone  apparatus  (exclusive 
of  exchange  service)  and  maintenance  of  the  same;  electrical 
installations  and  maintenance  at  military  posts;  fire  control 
and  direction  apparatus  and  material  for  field  artillery, 
maintenance  and  repair  of  military  telegraph  lines  and 
cables,  including  salaries  of  civilian  employees,  supplies,  and 
general  repaii-s,  and  other  expenses  connected  with  the  duty 
of  collecting  and  transmitting  information  for  the  Army  by 
telegraph  or  otherwise,  two  hundred  and  fifty  thousand  dol- 
lars:   *    ♦     V     (35  Stat.,  107.) 

"  The  automobile  was  purchased  as  a  part  of  the  aeronaut- 
ical equipment  of  the  Signal  Corps,  and  especially  for  use 
during  tlie  aeronautical  trials  at  Fort  Myer,  Va.,  being  a 
necessary  accessory  to  a  dirigible  balloon  punchased  from 
the  appropriation  'Signal  Service  of  the  Army,  1908,'  and 
was  used  in  connection  therewith  and  during  the  preliminary 
trials  of  the  Wright  aeroplane  under  contract  to  this  office. 
It  was  purchased  as  a  special  vehicle  and  for  a  special  pur- 
pose as  are  other  special  vehicles  of  the  Signal  Corps,  such 
as  balloon  wagons,  reel  carts,  lance  trucks,  instrument 
wagons,  etc.,  and  not  as  a  general  means  of  transportation. 
The  appropriation  does  not  make  mention  of  these  last- 
named  vehicles,  and  the  decision  of  the  Auditor  would  pro- 
hibit the  purchase  of  these  as  well  as  of  power-driven  ve- 
hicles. 

"  The  following  vouchers  are  cited  as  precedents  for  my 
action  in  this  case: 


Appropriation  ' 

Siffttal  Service  of  the 

Army, 

190.V 

Officer. 

Item. 

Amount. 

Voucher. 

Month. 

Capt.  Geo.  S.  Gibbfl 

1  Winton  automobile... 

do 

«2,52,5  !        14.'S87 
2, 52.5           14648 

Jnlv   1904 

Do 

.Tiiiv'  lau 

Do 

do 

1,900      A-16S57  ,  June,  1905 

1  026       A-lfiK?i7   1    Tnnn  IQfft 

Do 

1  Cadillac  automobile . . . 

In  his  letter  of  appeal,  dated  January  13,  1909,  Captain 
Wallace  states: 

"  The  purchase  in  question  was  directed  by  the  Chief  Sig- 
nal Officer  of  the  Army  with  the  understanding  that  the 
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^neral  appropriation  of  the  Quartermaster's  Department 
for  transportation  was  not  available  for  the  purchase  of 
ijpecial  venicles  which,  it  is  believed,  are  specifically  appro- 
priated for  in  the  annual  appropriation  for  the  support  of 
the  Signal  Service  of  the  Army.  It  is  not  believea  that  a 
general  appropriation  is  availaole  for  a  purpose  for  which 
there  is  a  specific  appropriation. 

"  Special  vehicles  for  tne  use  of  the  Signal  Corps  have  in 
the  past  always  been  purchased  from  and  considered  a 
proper  charge  against  Signal  Service  appropriations, 

"  It  is  the  intention  should  this  automobile  no  lon^r  be 
recjuired  for  aeronautical  purposes  to  equip  it  as  a  portable 
wireless  telegraph  station,  a  use  to  which  a  quartermaster's 
vehicle  could  not  be  put.  The  Signal  Corps  purchases  and 
maintains  a  number  of  special  v^icles  such  as  instrument 
wagons,  lance  trucks,  wire  wagons,  etc.,  all  used  for  the  trans- 
portation of  men  and  material,  and  if  its  appropriation  is 
not  available  for  this  purpose,  the  work  of  the  Signal  Corps, 
as  directed  by  law,  would  be  seriously  crippled." 

The  vouchers  cited  by  Captain  Wallace  as  precedents  for 
his  action  iq  this  case  are  not  controlling.  Those  vouchers 
were  never  before  this  office,  and  besides,  the  explanations 
with  them  indicate  that  said  machines  were  intended  and 
designed  for  instrument  wagons,  etc.  The  Auditor  accepted 
this  explanation  of  them  and  passed  the  vouchers  to  the 
<jredit  of  Captain  Gibbs. 

The  question  here  presented  is  whether  the  appropriation, 
^supraj  is  broad  enough  to  authorize  the  purchase  and  pay- 
ment therefrom  of  the  automobile  in  question. 

The  description  of  the  automobile  in  question,  its  high 
•quality  and  design,  indicates  to  my  mind  that  at  the  time  it 
was  purchased  it  was  intended  and  suitable  only  for  passen- 
ger travel,  and  it  is  in  no  sense  on  the  same  footing  with  an 
instrument  wagon,  reel  cart,  lance  truck,  balloon  wagon,  wire 
wagon,  etc.  The  statement  that  the  automobile  in  question 
is  "  a  necessary  accessory  to  a  dirigible  balloon  "  is  a  conclu- 
sion in  which  I  can  not  concur.  If  Congress  had  intended 
that  the  appropriation,  supra^  should  be  used  for  the  pur- 
chase of  automobiles  of  the  kind  and  character  of  the  one  in 
•question,  I  feel  quite  certain  they  would  have  used  broader 
language  than  the  language  they  used  in  making  said  appro- 
priation. 
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By  section  3678,  Revised  Statutes,  all  sums  appropriated 
by  Congress  must  be  applied  solely  to  the  objects  for  which 
they  are  respectively  made,  arid  for  no  others. 

I  am  of  opinion  that  the  appropriation,  supra^  is  not  avail- 
able for  the  payment  of  the  voucher  in  question,  and  the 
action  of  the  Auditor  in  disallowing  the  appellant  credit 
therefor  is  affirmed. 


PAY  OF  MESSENGER  TO  DELIVER  THE  ELEC- 
TORAL VOTE. 

A  messenger  appointed  by  the  electors  of  a  State  to  deliver  the  certifi- 
cate of  the  votes  of  the  electors  of  said  State  for  President  and 
Vice-President  to  the  President  of  the  Senate  is  required  to  do 
so  by  the  fourth  Monday  in  January  next  after  the  presidential 
election. 

The  failure  to  do  so,  however,  is  not  made  a  condition  precedent  to 
the  payment  of  mileage,  but  in  order  to  earn  mileage  it  must  be 
done  before  the  Government  has  to  resort  to  other  means  to  pro- 
cure the  certificate  of  said  electoral  votea 

Where  tlie  messenger  did  not  deliver  the  certificate  by  the  fourth 
Monday  in  January,  but  did  do  so  in  time  for  the  use  of  the  certifi- 
cate and  before  it  was  necessary  for  the  Government  to  resort  to 
other  means  to  procure  said  certificate,  he  was  entitled  to  mileage. 

{Comptroller  Tracewell  to  TV.  S.  Richards^  disbursing  clerk^ 
Treasury  Department^  February  2^  1909.) 

I  have  received  your  letter  of  the  1st  instant,  as  follows : 

"  I  transmit  to  you  herewith  certificate  of  the  President  of 
the  Senate  certifying  that  R.  R.  Butler,  messenger  for  the 
State  of  Oregon,  delivered  to  him  (the  President  of  the  Sen- 
ate) the  electoral  vote  of  the  State  of  Oregon  on  the  29th  day 
of  January,  1909.  Also  find  inclosed  the  messenger's  state- 
ment giving  his  reasons  why  he  did  not  deliver  the  vote 
sooner.  I  respectfully  request  your  decision  whether  the 
messenger  is  entitled  to  mileage  for  delivering  to  the  Presi- 
dent or  the  Senate  the  electoral  vote  of  the  State  of  Oregon 
on  the  date  above  named,  under  Title  III,  chapter  1,  of  the 
Revised  Statutes  and  amendments  thereto." 

The  Vice-President,  on  the  29th  day  of  January,  1909,  gave 
to  the  said  messenger  a  certificate  which  reads: 

"  I  certify  that  the  letter  of  appointment  of  R.  R.  Butler 
by  the  electors  of  the  State  of  Oregon  is  in  due  form  and  has 
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been  deposited  with  me,  and  that  he  is  entitled  to  the  com- 
pensation allowed  by  law  to  electoral  messengers.'' 

The  said  messenger,  under  date  of  January  30, 1909,  made 
the  following  explanations  of  his  delay  in  delivering  the 
certificate  of  the  electors  to  the  Vice-President : 

"  The  undersigned  respectfully  renresents  that  on  the  Uth 
day  of  January,  1909,  at  Salem,  Oreg.,  he  was  chosen  as 
electoral  messenger  to  carry  the  report  of  the  meeting  of  the 
electors  of  the  l^ate  of  Oregon  to  the  capital  city  at  Wash- 
ington, D.  C. 

"  That  on  said  day  he  mailed  a  copy  of  said  proceedings 
to  the  President  of  the  United  States  Senate  at  Washington, 
D.  C,  and  two  or  three  dajrs  thereafter  delivered  a  copv  of 
said  proceedings  to  the  United  States  district  judge  or  the 
district  of  Oregon,  as  provided  by  law. 

"  That  he  was  prevented  from  starting  to  Washington, 
D.  C,  with  said  copy  of  stlid  proceedings  at  the  time  he  in- 
tended to  do  so  on  account  of  snowstorms  and  snowslides, 
which  prevented  the  train  from  runninff  on  the  Oregon  Rail- 
road and  Navigation  Company  railroaa  for  a  period  of  sev- 
eral days,  either  three  or  four  days,  on  account  of  said  storms 
and  said  snowslides. 

"  That  he  started  from  Oregon  to  Washington,  D.  C,  in 
time  to  be  present  in  said  city  on  the  25th  day  of  January, 
1909,  but  was  detained  at  Green  River,  Wyo.,  one  entire  night 
on  account  of  delayed  trains  on  the  Union  Pacific  Railnuid, 
which  caused  him  to  miss  railroad  connections  at  Omaha, 
Nebr.,  and  caused  him  to  be  detained  in  said  city  for  one 
entire  day. 

"That  he  arrived  in  Washington  City  on  the  28th  day 
of  January,  1909,  and  delivered  said  copy  of  said  proceed- 
ings to  the  President  of  the  United  States  Senate  on  the  29th 
day  of  January,  1909. 

"  That  if  it  had  not  been  for  the  hereinbefore  stated  un- 
avoidable circumstances  he  would  have  been  in  Washington, 
D.  C,  on  the  day  provided  by  law." 

The  law  governing  the  matter  of  the  appointment  of  these 
messengers,  their  duties  and  responsibilities,  is  contained  in 
the  Revised  Statutes  in  the  following  quoted  sections : 

"  Sec.  135.  The  electors  for  each  State  shall  meet  and  give 
their  votes  upon  the  first  Wednesday  in  December  in  the  year 
in  which  they  are  appointed,  at  such  place  in  each  State  as 
the  legislature  of  such  State  shall  direct. 

"  Sec.  136.  It  shall  be  the  duty  of  the  executive  of  eadi 
State  to  cause  three  lists  of  the  names  of  the  electors  of  such 
State  to  be  made  and  certified  and  to  be  delivered  to  the 
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electors  on  or  before  the  day  on  which  they  are  required  by 
the  preceding  section  to  meet. 

"  Sec.  137.  The  electors  shall  vote  for  President  and  Vice- 
President,  respectively,  in  the  manner  directed  by  the  Con- 
stitution. 

"  Sec.  138.  The  electors  shall  make  and  sign  three  certifi- 
cates of  all  the  votes  given  by  them,  each  of  which  certifi- 
cates shall  contain  two  distinct  lists,  one  of  the  votes  for 
President  and  the  other  of  the  votes  for  Vice-President,  and 
shall  annex  to  each  of  the  certificates  one  of  the  lists  of  the 
electors  which  shall  have  been  furnished  to  them  by  direc- 
tion of  the  executive  of  the  Stat^. 

"  Sec.  139.  The  electors  shall  seal  up  the  certificates  so 
made  by  them,  and  certify  upon  each  that  the  lists  of  all  the 
votes  of  such  State  given  for  President  and  of  all  the  votes 
given  ior  Vice-President  are  contained  therein. 

"  Sec.  140.  The  electors  shall  dispose  of  the  certificates 
thus  made  by  them  in  the  following  manner : 

"  One.  They  shall,  by  writing  under  their  hands  or  under 
the  hands  of  a  majority  of  them,  appoint  a  person  to  take 
charge  of  and  deliver  to  the  President  of  the  Senate,  at  the 
seat  of  Government,  before  the  first  Wednesday  in  January 
then  next  ensuing,  one  of  the  certificates. 

"  Two.  They  shall  forthwith  forward  by  the  post-office  to 
the  President  of  the  Senate,  at  the  seat  of  Grovernment,  one 
other  of  the  certificates. 

"  Three.  They  shall  forthwith  cause  the  other  of  the  cer- 
tificates to  be  delivered  to  the  judge  of  that  district  in  which 
the  electors  shall  assemble. 

"  Sec.  141.  Whenever  a  certificate  of  votes  from  any  State 
has  not  been  received  at  the  seat  of  Government  on  the  first 
Wednesday  of  January  indicated  by  the  preceding  section, 
the  Secretary  of  State  shall  send  a  special  messenger  to  the 
district  judge  in  whose  custody  one  certificate  of  the  votes 
from  that  State  has  been  lodged,  and  such  judge  shall  forth- 
with transmit  that  list  to  the  seat  of  Government. 

"Sec.  142.  Congress  shall  be  in  session  on  the  second 
Wednesday  in  February  succeeding  every  meeting  of  the 
electors,  and  the  certificates,  or  so  many  of  them  as  have  been 
received,  shall  then  be  opened^  the  votes  counted,  and  the  per- 
sons to  fill  the  offices  of  President  and  Vice-President  ascer- 
tained and  declared  agreeable  to  the  Constitution. 

"  Sec.  143.  In  case  there  shall  be  no  Presid^t  of  the  Sen- 
ate at  the  seat  of  Government  on  the  arrival  of  the  persons 
intrusted  with  the  certificates  of  the  votes  of  the  electors, 
then  such  persons  shall  deliver  such  certificates  into  the  office 
of  the  Secretary  of  State,  to  be  safely  kept,  and  delivered 
over  as  soon  as  may  be  to  the  President  of  the  Senate. 
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"  Sec.  144.  Each  of  the  persons  appointed  by  the  electors 
to  deliver  the  certificates  of  votes  to  the  President  of  the 
Senate  shall  be  allowed,  on  the  delivery  of  the  list  intrusted 
to  him,  twenty-five  cents  for  every  mile  of  the  estimated 
distance,  by  the  most  usual  road,  from  the  place  of  meeting 
of  the  electors  to  the  seat  of  Government  of  the  United  States. 

"Sec.  145.  Every  person  who,  having  been  appointed, 
pursuant  to  subdivision  one  of  section  one  hundred  and  forty 
or  to  section  one  hundred  and  forty-one,  to  deliver  the  cer- 
tificates of  the  votes  of  the  electors  to  the  President  of  the 
Senate,  and  having  accepted  such  appointment,  shall  neglect 
to  perform  the  services  required  from  him,  shall  forfeit  the 
sum  of  one  thousand  dollars." 

and  the  amendatory  and  supplemental  acts  of  October  19, 
1888  (25  Stat,  613),  and  February  3,  1887  (24  Stat.,  373); 
the  effect  of  these  latter  acts  being  to  require  the  messenger 
to  deliver  said  certificates  to  the  Vice-President  by  the 
fourth  Monday  in  January  after  the  presidential  election. 
The  appropriation  available  to  pay  the  mileage  of  these 
messengers  reads: 

"  Conveying  Votes  of  Electors  for  President  and  Vice- 
President^  1909. — Conveying  votes  of  electors  for  President 
and  Vice-President:  For  the  payment  of  the  messengers  of 
the  respective  States  for  conveying  to  the  seat  of  government 
the  votes  of  the  electors  of  said  States  for  President  and 
Vice-President  of  the  United  States,  at  the  rate  of  twenty- 
five  cents  for  every  mile  of  the  estimated  distance  by  the  most 
usual  roads  traveled  from  the  place  of  meeting  of  the  elect- 
ors to  the  seat  of  government  of  the  United  States,  com- 
puted for  one  distance  only,  thirteen  thousand  dollars. — 
Sundry  civil  act,  May  27,  1908,  $13,000." 

It  is  plain  from  an  analysis  of  the  above-quoted  statutes 
that  it  was  the  intent  of  Congress  that  extraordinary  means 
should  be  used  to  make  certain  that  the  certificates  of  the 
votes  of  the  electors  of  the  States  should  be  in  the  hands  of 
the  Vice-President  on  and  before  the  day  the  result  of  the 
presidential  election  should  be  declared,  as  therein  provided, 
and  to  penalize  the  messenger  who  was  intrusted  and  ac- 
cepted the  trust  if  he  neglected  to  deliver  the  copy  intrusted 
to  him  by  the  time  stipulated  by  law,  to  wit,  the  fourth 
Monday  in  January  succeeding  the  presidential  election. 

But  the  delivery  of  this  copy  against  the  time  so  specified 
is  not  directly  made  a  condition  precedent  to  the  payment 
of  the  mileage  provided  for  in  section  145,  supra.    Neither 
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was  the  procedure  provided  by  section  141,  supra^  invoked  in 
order  to  obtain  a  copy  of  such  vote,  or  the  expense  incurred 
which  would  have  been  incurred  if  such  section  had  been 
resorted  to.  If  it  had  been  invoked,  the  delivery  of  the  copy 
of  the  vote  by  this  messenger  at  the  time  he  did  deliver  it 
would  have  been  a  useless  and  unnecessary  proceeding. 

It  was  the  business  of  this  messenger  to  know  the  law  and 
when  this  copy  should  have  been  delivered  to  the  Vice-Presi- 
dent, and  he  should  have  started  with  it  in  time  to  accom- 
plish that  purpose  without  making  net  calculations  as  to 
railroad  time-tables,  etc. 

But  considering  the  fact  that  the  Government  was  put  to 
no  extra  expense  or  delay  because  of  his  failure  to  deliver  the 
vote  at  the  time  required  by  law,  and  that  the  Vice-President 
can  and  will  use  the  vote  so  delivered  by  this  messenger  in 
declaring  the  election  of  the  President  and  Vice-President 
on  the  second  Wednesday  of  this  month,  as  provided  by  law, 
I  am  inclined  to  the  opinion  that  he  is  legally  entitled  to 
receive  the  mileage  provided  by  law  for  such  delivery,  and 
you  are  authorized  to  pay  the  same. 


DISABILITY  PAY,  LIFE-SAVING  SERVICE. 

The  resignation  of  a  keeper  of  a  Ufe-saTing  station  on  account  of  disa- 
bility incurred  in  the  line  of  duty  does  not  deprive  him  of  the 
benefits  provided  by  section  7  of  the  act  approved  May  4,  1882. 

{Decmon  by  Comptroller  Tracewell^  Febntary  5, 1909.) 

E.  P.  Worthen,  ex-keeper,  Highland  life-saving  station, 
appealed  January  16,  1909,  from  the  action  of  the  Auditor 
for  the  Treasury  Department  in  settlement  No.  5062,  dated 
June  23,  1908,  of  his  claim  for  final  payment  of  disability 
pay  under  the  act  approved  May  4,  1882  (22  Stat.,  67). 

The  Auditor's  settlements  are  as  follows: 


Certificate  No.   i        Date. 

60823 '  June  80,1906 

546 '  Aug.  30,1907 

2788 1  Jan.  21,1908 

60G2 j  June  23,1908 


Period. 


Feb.  9  to  20, 1906 

Jan.  28  to  Feb.  23  and  Mar.  14  to  22, 1907 

July  9  to  Dec.  81, 1907 

Jan.  1  to  May  81, 1908 


Amount. 


126.00 

76.88 

4»0.00 

393.05 
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The  Auditor  considered  the  disabilities  covering  the  peri- 
ods January  28  to  February  23,  1907,  and  July  9,  1907,  to 
May  31,  1908,  as  being  due  to  the  same  causes  as  the  dis- 
ability covering  the  period  February  9,  1906,  to  February 
20,  1906,  and  in  the  settlement  of  the  claim  applied  the  rule 
laid  down  in  5  Comp.  Dec,  694,  to  the  effect  that  the  limita- 
tion of  one  year  applies  to  cases  of  recurrent  disability  which 
arise  from  the  same  original  disability. 

The  claimant  makes  the  following  statements: 

"  I  was  allowed  one  year's  pay  under  the  section  and  act 
named,  by  Audit  No.  2788.  I  was  informed  that  the  follow- 
ing deductions  were  made  from  my  first  year's  pay: 

1.  June  30,  1906,  Audit  No.  60823,  February  9  to  February 

20,  1906,  chronic  gastritis $26.00 

2.  Audit  No.   545,   January   28,   1907,   to   February   23,   1907, 
hemorrhage  stomach 56.33 


81.33 

•"  I  claim  that  the  two  cases  above  named  had  nothing  to 
do  with  my  application  for  one  year's  pay  under  the  pro- 
visions of  the  act  of  May  4,  1882.  In  each  of  the  above  cases 
I  returned  to  duty  at  the  station  and  furnished  a  certificate 
from  my  physician  that  I  had  recovered  and  was  fit  for 
duty.  I  did  not  leave  the  station  until  July  8,  1907,  on 
which  date  my  resignation  was  accepted  on  account  of  dis- 
ability. I  claim  that  the  $81.33  which  was  deducted  is  due 
me,  and  I  respectfully  ask  your  consideration  of  this  matter." 

The  records  of  the  case  show  that  the  claimant  resigned 
from  the  service  on  account  of  disability  under  date  of  July 
8,  1907.  The  letter  from  the  department,  dated  June  22, 
1907,  addressed  to  the  claimant,  with  reference  to  his  resig- 
nation, is  as  follows : 

"In  accordance  with  the  recommendation  of  the  general 
superintendent,  your  resignation  as  keeper  of  the  Highland 
life-saving  station,  second  district,  will  be  accepted,  if  ten- 
dered immediately,  to  take  effect  upon  the  appointment 
and  qualification  of  your  successor,  you  having  been  found 
physically  unfit  to  perform  the  duties  of  the  position." 

Before  passing  upon  the  claim,  1  referred  all  the  papers 
in  the  case  to  the  Surgeon-General,  Public  Health  and 
Marine-Hospital  Serv^ice,  for  an  expression  of  his  opinion 
upon  the  question  as  to  whether  the  later  disabilities  are 
recurrent  to  the  first  disability.    He  advises  me  that  in  his 
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opinion  the  disabilities  can  be  divided  into  three  separate 
ilkiess^,  as  follows: 

1.  February  9,  1906,  to  February  20,  1906. 

2.  March  14,  19Q7,  to  March  22,  1907. 

3.  January  28  to  February  23,  1907,  and 

July  9,  1907,  to  May  31,  1908. 

It  will  be  seen  that  the  Surgeon-General  regards  the  dis- 
ability, beginning  July  9,  1907,  as  recurrent  to  that  of  Jan- 
uary 28  to  February  23,  1907,  and  the  other  disabilities  as 
being  separate  and  distinct. 

It  follows,  then,  that  the  claimant  is  entitled  to  one  full 
year's  benefits  from  July  9, 1907,  less  the  twenty-six  days  for 
which  he  was  paid  during  the  period,  January  28  to  Febru- 
ary 23, 1907.  The  Auditor  has  allowed  benefits  from  July  9, 
1907,  to  and  including  May  31,  1908,  or  thirty-eight  days  less 
than  one  full  year,  the  thirty-eight  days  being  the  time  for 
which  benefits  were  paid  during  the  periods,  February  9, 

1906,  to  February  20,  1906,  and  January  28  to  February  23, 

1907.  The  claimant  is  therefore  entitled  to  disability  pay 
for  twelve  days,  at  a  salary  of  $1,000  per  year,  or  $33.33. 

The  dictum  in  the  case  of  Kelton  E.  Fowle  v.  The  United 
States  (36  Ct.  CL,  356),  and  which  reads— 

"  The  plain  provision  of  this  statute,  once  the  disability  is 
determined  under  the  prescribed  regulations,  is  that  any 
keeper  or  member  of  a  crew  so  disabled  in  the  line  of  duty 
as  to  unfit  him  for  further  service  shall  be  continued  upon 
the  rolls.  Should  such  keeper  resign  or  such  member  volun- 
tarily retire  from  the  service  during  the  term,  neither  could 
have  the  benefits  of  the  act,  notwithstanding  disability  in- 
curred in  the  service," 

has  not  been  overlooked  in  arriving  at  the  conclusion  reached 
in  this  case.  The  resignation  meant  therein  must  be  con- 
strued to  mean  a  resignation  by  the  applicant  for  his  own 
convenience,  and  not  one  to  avoid  a  discharge  from  the  serv- 
ice growing  out  of  the  identical  disability  upon  which  this 
claim  is  bottomed.  Any  other  construction  of  this  language 
would  be  in  violation  of  the  whole  spirit  of  that  decision. 
The  language  used  is  too  broad,  and  was  not  necessary  in 
the  decision  of  the  question  before  the  court.  It  is  such 
dicta  as  the  above  found  in  decisions  which  make  it  difficult 
at  all  times,  and  sometimes  impossible,  to  follow  the  courts 
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in  future  cases  involving  the  identical  points  decided  by 
them  where  the  question  of  the  dicta  therein  contained  is 
also  involved. 

Upon  revision  of  settlement  No.  5062,  being  the  Auditor's 
final  payment,  I  find  a  balance  of  $33.33  in  favor  of  the 
claimant. 


SALAKY  OF  UNITED  STATES  CONSUL  WHILE  ON 
LEAVE  OF  ABSENCE  IN  THE  UNITED  STATES. 

Under  section  1740  of  the  Revised  Statutes  a  consul  Is  not  entitled  to 
pay  for  any  time  that  he  is  on  leave  of  absence  in  the  United 
States  after  he  is  api)olnted  and  before  going  to  his  place  of  duty. 

Where  by  law  the  office  of  consul-general  at  a  place  is  changed  to 
that  of  consul,  and  a  person  who  held  the  office  of  consul-general 
while  it  existed  is  afterwards  appointed  consul,  he  is  not  entitled 
to  pay  while  on  leave  of  absence  under  his  second  appointment 
prior  to  the  time  he  reaches  his  post  and  enters  on  doty  as  consul. 

{Decision  by  Comptroller  Tracewell^  February  P,  1909 J) 

The  Auditor  for  the  State  and  other  Departments  re- 
ported January  26,  1909,  for  approval,  disapproval,  or  modi- 
fication, his  decision  as  follows  : 

"  The  account  of  John  Fowler,  United  States  consul  at 
Chefoo,  China,  for  salary  while  on  leave  of  absence  in  the 
United  States,  approved  by  the  Department  of  State,  for 
sixty  days,  being  from  July  31,  1908,  to  September  28,  1908, 
at  the  rate  of  ^,500  per  annum,  amounting  to  $725,  is  in 
process  of  settlement. 

"  He  was  appointed  as  United  States  consul  at  Chefoo  to 
take  effect  July  1,  1908.  He  has  been  paid  the  amount  of 
his  salary  while  receiving  his  instructions  from  Julv  1  to 
the  30th. 

"  He  was  United  States  consul-general  at  Chefoo  before 
July  1,  1908,  and  was  absent  on  leave  with  salary  from 
March  31  to  June  30,  1908. 

"  You  stated  in  your  decision  of  October  7,  1908,  in  his 
case  that '  whether  or  not  he  would  be  entitled  under  his  new 
appointment  as  consul  at  Chefoo  to  salary  on  and  after  July 
1,  1908,  is  not  decided.' 

"  I  decide  that  he  is  not  entitled  to  the  salary  he  now  claims 
for  sixty  days,  counting  from  July  31,  1908,  while  on  leave 
in  the  United  States  under  his  new  appointment  as  consul, 
for  which  office  provision  was  made  by  the  act  of  May  11, 
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1908  (35  Stat,  101) ;  and  I  hold  that  his  new  appointment 
is  subject  to  section  1740,  United  States  Revised  Statutes, 
and  that  he  is  thereby  prohibited  from  receivinc  salary  until 
after  he  shall  reach  his  post  and  enter  upon  his  duties,  except 
for  the  time  while  receiving  instructions  and  while  in  direct 
transit  to  post. 

"As  this  is  an  original  construction  of  a  new  statute,  I 
hereby  suspend  further  action  and  submit  to  you  for  your 
approval,  disapproval,  or  modification  thereof,  as  provided 
by  section  8  of  the  act  of  July  31, 1894  (28  Stat,  208)," 

The  act  of  April  5,  1906  (34  Stat,  99),  provides: 

"That  the  consular  system  of  the  United  States  be  re- 
organized in  the  manner  hereinafter  provided  in  this  act 

"Sec.  2.  That  the  consuls-general  and  the  consuls  of  the 
United  States  shall  hereafter  be  classified  and  graded  as 
hereinafter  specified,  with  the  salaries  of  each  class  herein 
aflixed  thereto. 


"  Class  five,  four  thousand  five  hundred  dollars :  *  ♦  ♦ 
Chefoo     *     *    *." 

The  act  of  May  11,  1908  (35  Stat,  101-102),  provides: 

"  That  the  classification  of  consuls-general  and  consuls  in 
section  two  of  an  act  entitled  *An  act  to  provide  for  the 
reorganization  of  the  consular  service  of  the  United  States,' 
approved  April  fifth,  nineteen  hundred  and  six,  be,  and  the 
same  is  hereoy,  amended,  so  as  to  read  as  follows :  *  *  * 
Consuls.  ♦  *  ♦  Class  four,  four  thousand  five  hundred 
dollars:      *    *     *    Chefoo,    ♦     *     *. 

"Sec.  2.  This  act  shall  take  effect  on  the  first  day  of  July, 
nineteen  hundred  and  eight." 

Sections  1740  and  1742  of  the  Revised  Statutes  provide, 
respectively,  that: 

"Sec.  1740.  No  *  *  *  consul-general,  consul  or  com- 
mercial agent,  mentioned  in  Schedules  B  and  C,  shall  be 
entitled  to  compensation  for  his  services,  except  from  the 
time  when  he  reaches  his  post  and  enters  upon  his  official 
duties  to  the  time  when  he  ceases  to  hold  such  office,  and 
for  such  time  as  is  actually  and  necessarily  occupied  in  re- 
ceiving his  instructions,  not  to  exceed  thirty  days,  and  in 
making  the  direct  transit  between  the  place  of  his  residence, 
when  appointed,  and  ^is  post  of  duty,  at  the  commencement 
and  termination  of  the  period  of  his  official  service,  for 
which  he  shall  in  all  cases  be  allowed  and  paid,  except  as 
hereinafter  mentioned.     *    *    ♦ " 
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"  Sec.  1742.  No  diplomatic  or  consular  officer  shall  receive 
salary  for  the  time  during  which  he  may  be  absent  from  his 
post,  by  leave  or  otherwise,  beyond  the  term  of  siicty  days  in 
any  one  year;  but  the  time  equal  to  that  usually  occupied 
in  going  to  and  from  the  United  States  in  case  of  the  return, 
on  leave,  of  such  diplomatic  or  consular  officer  to  the  United 
States  may  be  allowed  in  addition  to  such  sixty  days." 

It  was  held  in  the  decision  of  this  office  of  October  7,  1908 
(47  MS.  Comp.  Dec,  121),  that  the  office  of  consul-general 
at  Chefoo  was  abolished  by  the  act  of  May  11,  1908. 

The  facts  in  this  case  show  that  John  Fowler  was  absent 
on  leave  in  the  United  States  from  March  31  to  June  30, 
1908,  while  consul-general  at  Chefoo.  He  was  appointed 
consul  at  Chefoo  July  1,  1908.  He  was  receiving  instruc- 
tions from  July  1  to  30, 1908,  and  the  claim  is  now  made  for 
pay  while  on  leave  of  absence  in  the  United  States  from 
July  31  to  September  28,  1908.  He  did  not  proceed  to  his 
post  at  Chefoo  after  he  was  appointed  consul  before  he  went 
on  leave  in  the  United  States. 

I  am  of  the  opinion  that  his  appointment  as  consul  at 
Chefoo  must  be  considered  as  separate  and  distinct  from  that 
of  consul-general  at  Chefoo.  It  is  therefore  subject  to  the 
limitations  of  section  IHO  of  the  Revised  Statutes.  He  is  not 
therefore  entitled  to  salary  for  any  time  during  which  he  is 
absent  on  leave  of  absence  prior  to  the  time  that  he  reaches 
his  post  under  his  appointment  as  consul  at  Chefoo. 

Even  if  it  should  be  held  that  his  appointment  as  consul- 
general  at  Chefoo  and  as  consul  at  Chefoo  were  to  the  same 
position  within  the  meaning  of  section  1740  of  the  Revised 
Statutes,  the  latter  appointment  being  but  a  continuation  of 
the  former,  he  would  not  be  entitled  to  salary  while  on  leave 
of  absence  from  July  30  to  September  28,  1908,  for  the  rea- 
son that  he  would  then  be  subject  to  the  provisions  of  sec- 
tion 1742  of  the  Revised  Statutes  as  a  consular  officer  and 
prohibited  from  receiving  salary  for  more  than  sixty  days' 
absence  from  his  post  on  leave  or  otherwise  in  any  one  year. 
He  was  absent  on  leave  from  March  31  to  June  30,  1908, 
under  his  appointment  as  consul-general,  which  would  be  all 
the  absence  that  he  could  be  paid  for  in  any  calendar  year 
under  a  continuous  appointment  as  a  consular  officer  under 
this  section  (14  Comp.  Dec,  61,  791). 

The  decision  of  the  Auditor  is  approved. 
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CHAKGING  WILLFUL  OR  NEGLIGENT  DAMAGE 
OR  DESTRUCTION  OF  PUBLIC  PROPERTY 
AGAINST  PAY  OF  PERSONS  IN  THE  NAVY. 

If  a  r^nlatlon  shall  be  made  providing  that  the  willful  or  negligent 
damage  or  destniction  of  public  property  by  persons  in  the  Navy 
be  charged  against  the  pay  of  the  individual  responsible  for  such 
damage  or  destruction,  ascertained  by  a  board  of  survey  or  other 
fair  method,  then  such  amount  or  amounts  may  lawfully  be  so 
charged. 

(Assistant   Comptroller  Mitchell  to   the  Secretary   of  the 
Navy^  February  9, 1909,) 

By  your  reference  of  January  26,  1909,  I  have  received  a 
letter  from  Emmet  C.  Gudger,  paymaster,  United  States 
Navy,  pay  officer  of  the  U.  S.  S.  Idahoy  addressed  to  the 
commanding  officer.  The  writer  invites  attention  to  the 
inadequate  allowance  made  for  breakage  of  the  ci;ew's  crock- 
ery, and  states: 

"  Where  the  breakage  or  loss  of  mess  gear  can  be  properly 
located  it  is  thought  that  such  breakage  or  loss  should  be 
charged  to  the  man  to  blame  for  its  loss." 

In  an  indorsement  on  the  said  letter  the  Paymaster- 
General  states : 

"  2.  It  is  believed  that  the  reason  that  excesvsive  quantities  of 
crockery  are  broken  at  the  present  time  is  because  no  adequate 
way  is  ordinarily  employed  to  make  the  men  careful  in 
handling  it.  Individual  cases  of  losses  are  so  small  as  to 
make  them  hardly  worthy  of  disciplinary  action,  though,  in 
the  aggregate,  they  may  run  into  a  relatively  large  amount 
of  money. 

"  3.  It  is  believed  that  no  punishment,  which  would  ordi- 
narily be  inflicted  for  negligent  handling  of  mess  gear,  would 
be  so  effective  as  to  require  the  person  responsible  to  replace 
articles  destroyed  or  to  forfeit  their  value  to  the  Govern- 
ment.    *     *     * 

"  5.  *  *  *  The  more  direct  method  of  checking  the 
account  of  a  man  found  responsible  for  unnecessary  breakage 
would  be  preferable,  and  this  bureau  knows  of  no  reason 
why  it  should  not  be  done.  It  suggests,  therefore,  that  the 
department  be  requested  to  secure  from  the  Comptroller  of 
the  Treasury  an  opinion  as  to  whether  the  cost  of  any  mess 
gear  found  aboard  ship  to  be  willfully  or  negligently  de- 
stroyed can  not  be  checked  against  the  account  of  the  person 
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responsible ;  and  if  so,  as  to  what  voucher  is  necessary  to  sus- 
tain the  checkage." 

The  Chief  of  the  Bureau  of  Equipment  and  the  Chief  of 
the  Bureau  of  Navigation  concur  in  the  Paymaster-CJenerars 
recommendation. 

You  request  my  decision  of  the  question  presented. 

The  plan  proposed  involves  the  stoppage  of  the  pay  of 
the  men  who  willfully  or  negligently  destroy  crockery. 
In  an  opinion  of  Attorney-General  Devens  (16  Op.  Att 
Gren.,  475,  477),  on  a  question  presented  by  the  Secretary  of 
War,  he  said : 

"  Stoppage  of  pay  against  a  soldier  is  unauthorized,  unless 
it  is  made  m  execution  of  the  sentence  of  a  court-martial  or 
in  pursuance  of  a  statute,  or  in  conformity  to  the  regulations 
of  the  Army,  which  have  the  force  of  law." 

The  destruction  and  the  waste  of  public  property  are  made 
offenses  punishable  by  court-martial  by  articles  4  and  8  of 
Articles  for  the  Government  of  the  Navy  (sec.  1624,  Revised 
Statutes),  but  I  find  no  law  or  regulation  which  provides  for 
charging  the  accounts  of  persons  in  the  Navy  for  the  de- 
struction or  injury  to  public  property  and  collecting  the 
damages  from  pay,  except  by  sentence  of  court-martial. 

The  crockery  and  other  articles  of  public  property  are 
issued  to  the  messes  for  use  of  the  men  in  connection  with 
their  subsistence,  and  the  necessary  wear  and  tear  resulting 
from  the  use  for  which  it  is  provided  is  properly  borne  by 
the  United  States,  but  it  would  seem  to  be  entirely  lawful  to 
issue  this  property  upon  conditions  provided  by  regulations 
requiring  proper  care  and  imposing  pecuniary  liability  for 
its  willful  or  negligent  damage  or  destruction. 

Section  1549  of  the  Revised  Statutes  imposes  upon  the 
President  the  duty  of  making  such  regulations  for  the  pur- 
chase, preservation^  and  disposition  of  all  articles,  stores,  and 
supplies  for  persons  in  the  Navy  as  may  be  necessary  for 
the  safe  and  economical  administration  of  that  branch  of 
the  public  service. 

If  a  regulation  shall  be  made  providing,  as  indicated 
above,  that  the  men  shall  be  liable  for  damage  or  destruction 
of  the  public  property  referred  to  (and  which  has  been  will- 
fully or  negligently  damaged  or  destroyed),  and  also  provid- 
ing a  board  of  survey  or  other  fair  method  for  ascertaining 
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the  amount  to  be  charged,  I  am  of  opinion  that  such  amount 
or  amounts  might  lawfully  be  charged  to  their  pay. 


LEAVE  OF  ABSENCE  PAY  OF  EMPLOYEES  OF 
NAVAL  STATIONS  AFTER  SERVICE  OF  TWELVE 
CONSECUTIVE  MONTHS. 

Under  the  act  of  February  1,  1903,  which  grants  fifteen  working  days' 
leave  of  absence  each  year  with  pay  to  employees  of  navy-yards, 
gun  factories,  naval  stations,  and  arsenals  of  the  United  States, 
a  special  laborer  at  a  naval  station  is  entitled  to  pay  for  fifteen 
days'  leave  of  absence,  given  after  his  first  twelve  months  of 
service,  notwithstanding  the  twelve  months'  service  was  In  two 
calendar  years. 

{Decision  hy  Assistant  Comptroller  Mitchell^  February  10^ 

1909.) 

John  S.  Dauser,  formerly  special  laborer  in  the  pay  office, 
naval  station,  Cavite,  P.  I.,  under  date  of  December  5,  1908, 
requests  a  reconsideration  of  the  decision  of  this  office  of 
December  2,  1908,  upon  his  appeal  dated  November  13,  1908 
(47  MS.  Comp.  Dec,  1204). 

The  said  appeal  was  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  in  settlement  No.  93930, 
dated  October  15,  1908,  his  claim  for  pay  for  fifteen  days 
while  on  leave,  July  16  to  August  1, 1908.  It  was  shown  that 
the  appellant  was  appointed  a  special  laborer  in  the  pay  office 
of  the  said  naval  station,  with  pay  at  the  rate  of  $4  per  diem, 
on  July  16,  1907,  and  was  employed  in  diflFerent  departments 
of  the  station  until  August  1, 1908,  on  which  date  his  resigna- 
tion took  effect.  He  was  granted  leave  without  pay  July  16 
to  August  1,  1908.  Having  served  continuously  for  twelve 
consecutive  months  he  claimed  to  be  entitled  to  fifteen  work- 
ing days'  leave  of  absence  with  pay,  and  therefore  entitled 
to  pay  for  the  fifteen  working  days  he  was  on  leave,  July  16 
to  August  1,  1908.  He  claims  the  leave  by  authority  of  the 
act  of  February  1,  1901  (31  Stat.,  746),  which  is  as  follows: 

"That  each  and  every  employee  of  the  navy -yards,  gun 
factories,  naval  stations,  and  arsenals  of  the  United  States 
Government  be,  and  is  hereby,  granted  fifteen  working  days' 
leave  of  absence  each  year  without  forfeiture  of  pay  during 
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such  leave:  Provided^  That  it  shall  be  lawful  to  allow  pro 
rata  leave  only  to  those  serving  twelve  consecutive  months 
or  more :  And  provided  further^  That  in  all  cases  the  heads 
of  divisions  shall  have  discretion  as  to  the  time  when  the 
leave  can  best  be  allowed  without  detriment  to  the  service, 
and  that  absence  on  account  of  sickness  shall  be  deducted 
from  the  leave  hereby  granted." 

Soon  after  the  passage  of  this  act,  to  wit,  March  20,  1901, 
Navy- Yard  Order  No.  198,  was  issued  under  the  hand  of  the 
Secretary  of  the  Navy,  which,  after  quoting  the  said  act, 
contained  the  following: 

''1.  Under  the  provisions  of  the  above  law,  commandants 
of  navy-yards  and  naval  stations  naay  grant  per  diem  em- 
ployees^ including  those  in  the  classified  competitive  service, 
as  well  as  laborers  and  mechanics,  fifteen  days'  leave  of  ab- 
sence with  pay  each  calendar  year,  provided  the  applicant 
has  served  during  a  period  of  twelve  consecutive  months  or 
more    immediately    preceding    the    date    of    his    applies- 

Under  this  order  the  continuous  and  uniform  practice  of 
the  Navy  Department  has  been  to  allow  an  employee  after  a 
service  of  twelve  consecutive  months  only  the  pro  rata  leave 
accrued  for  that  calendar  year.  In  the  consideration  of  Mr. 
Dauser's  appeal  the  act  of  February  1,  1901,  aupra^  was 
recognized  to  be  ambiguous  and  doubtful  in  its  language, 
particularly  as  to  the  meaning  and  eflFect  of  the  first  proviso. 

It  is  a  well-established  rule  that  where  there  is  ambiguity 
and  doubt  in  a  statute  its  contemporaneous  construction  by 
the  department  charged  with  its  execution  is  entitled  to  great 
weight.  It  wassaid  in  Edwards*  Lessee  v.  Darby  (12  Wheat., 
206,  210) : 

"In  the  construction  of  a  doubtful  and  ambiguous  law, 
the  contemporaneous  construction  of  those  who  were  called 
upon  to  act  under  the  law,  and  were  appointed  to  carry  its 
provisions  into  eflFect,  is  entitled  to  very  great  respect" 

See  also  United  States  v.  Hai  (120  U.  S.,  169,  182): 
United  States  v.  Moore  (05  U.  S.,  760) ;  3  Comp.  Dec.,  160, 
609. 

In  the  decision  of  December  2,  1908,  of  Mr.  Dauser's  ap- 
peal, the  practice  of  the  Navy  Department  in  administering 
the  said  law  was  given  weight  to  resolve  the  doubt  that 
existed  as  to  the  meaning  of  the  law,  and  Mr.  Dauser  was 
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allowed  pay  for  the  pro  rata  leave  for  service  during  the 
year  1908. 

It  now  appears  that  the  War  Department,  which  is  also 
charged  with  the  execution  of  the  same  law,  as  it  applies  to 
certain  employees,  has  placed  a  different  construction  upon 
it  than  that  of  the  Navy  Department.  While  the  two  depart- 
ments agree  in  treating  the  leaves  by  the  calendar  year,  the 
War  Department  considers  an  employee  entitled  to  full 
fifteen  days'  leave  upon  the  completion  of  twelve  consecutive 
months'  service  without  regard  to  the  time  in  the  calendar 
year  the  twelve  months'  service  is  completed.  When  two 
departments  do  not  agree  in  the  construction  of  a  law  it  is 
manifest  that  the  rule  laid  down  in  Edwards^  Lessee  v. 
DcErby  can  not  apply. 

The  only  question  for  determination  in  this  case  is 
whether  Mr.  Dauser  is  entitled  to  fifteen  days'  pay  for  the 
leave  which  was  granted  him  upon  the  completion  of  twelve 
consecutive  months'  service.  The  solution  of  the  question 
must  be  sought  for  in  the  law. 

It  is  a  primary  rule  of  construction  of  statutes  that  the  in- 
tention of  the  legislature  shall  be  followed,  and  when  the 
intention  is  not  clearly  shown  in  the  statute  itself,  i.  e.,  in 
cases  of  ambiguity  and  doubt,  the  reports  of  committees  of 
the  legislative  bodies  may  be  referred  to  to  remove  the 
ambiguity  and  doubt.  See  Binns  v.  United  States  (194 
U.  S.,  486,  495.)  The  Congressional  records  of  the  first 
session  of  Fifty-sixth  Congress  show  that  the  bill  (H.  R. 
4728)  which  became  the  statute  of  February  1,  1901,  when 
introduced  in  the  House  of  Representatives,  contained  the 
grant  of  "  fifteen  working  days'  leave  of  absence  each  year 
without  forfeiture  of  pay,"  but  the  first  proviso  was  as 
follows : 

"  Provided^  That  it  shall  be  lawful  to  allow  pro  rata  leave 
to  those  serving  fractional  parts  of  a  year." 

The  House  committee,  to  which  the  bill  was  referred,  re- 
ported as  an  amendment  the  proviso  as  it  is  in  the  statute, 
as  follows: 

"  Provided^  That  it  shall  be  lawful  to  allow  pro  rata  leave 
only  to  those  serving  twelve  consecutive  months  or  more." 
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Under  the  bill  as  introduced  it  is  clear  that  an  employee 
was  not  required  to  wait  till  the  end  of  a  year  for  leave  with 
pay,  but  might  be  allowed  pro  rata  leave  with  pay  during 
the  first  year  of  service.  The  effect  of  the  proviso  as 
amended  is  to  prohibit  the  allowance  of  pro  rata  leaves  with 
pay  during  the  first  year  of  service ;  but  I  do  not  think  its 
effect  is  to  deprive  him  of  the  leave  with  pay  of  fifteen  days 
for  the  first  year  of  service  at  the  end  of  the  year  of  service. 
The  report  of  the  House  committee,  No.  1950,  contains  the 
following : 

"  The  effect  of  this  measure  will  be  to  allow  to  the  me- 
chanics and  other  per  diem  employees  in  the  navy-yards,  gun 
factories,  and  naval  stations  of  the  Government  who  have 
worked  for  twelve  consecutive  months  a  leave  of  absence  each 
year  of  fifteen  days  with  pay." 

I  understand  from  these  facts  and  statements  that  it  was 
the  intention  in  the  enactment  of  the  law  to  give  the  em- 
ployees affected  the  fifteen  days'  leave  with  pay  after  the 
service  of  twelve  months  and  at  the  end  thereof.  I  am  of 
opinion,  therefore,  that  the  appellant  might  have  been  al- 
lowed fifteen  days'  leave  with  pay  at  the  time  he  was  given 
the  leave  without  pay,  that  is,  at  the  end  of  his  first  twelve 
months  of  service,  and  therefore  he  is  entitled  to  pay  for  the 
fifteen  working  days  he  was  on  leave,  July  16  to  August  1, 
1908. 


TOWAGE. 


An  engagement  to  tow  does  not  impose  the  obligation  to  insure. 

The  damages  recoverable  for  injuries  sustained  by  a  tow  are  such  as 

are  the  direct  and  immediate  result  of  the  faUure  of  the  tug  or 

towboat  to  exercise  reasonable  care  and  skill. 

{Comptroller  Tracewell  to  the  Secretary  of  War^  February 

16,  1909.) 

By  your  authority  I  have  received  by  reference  from  the 
Chief  of  Engineers,  United  States  Army,  a  communication 
from  Charles  S.  Smith,  captain,  Corps  of  Engineers,  with  re- 
quest for  my  decision  upon  the  question  therein  presented, 
as  follows: 
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"  1.  On  Au^st  2,  1908,  Mr.  Oscar  F.  Barrett  completed 
his  contract,  of  July  29,  1907  (E.  D.  File  No.  63964),  by  de- 
livering the  last  eight  wooden  material  bar^,  for  use  in 
this  district  below  the  falls  of  the  Ohio  River  at  Louis- 
ville, Kjr. 

"2.  Stone  being  required  for  immediate  use  upon  bank 
revetment  work,  an  iniormal  agreement  was  made  with  Mr. 
Barrett  to  deliver  the  barges  at  Cairo,  111.,  loaded  with  stone, 
for  which  he  was  to  be  paid  at  the  rate  of  $1.50  per  cubic 
yard,  including  towage  from  Louisville  to  Cairo.  This  aCTee- 
ment  was  made  without  advertising,  but  after  informal  in- 
(juiry  among  various  dealers  in  stone  along  the  route  of  de- 
hvery,  the  method  being  most  economical  and  advantageous 
to  the  Government. 

"  3.  It  was  the  ori^nal  intention  to  u^e  one  of  the  steam- 
boats belonging  to  this  district  to  tow  the  barges  from  Cairo 
downstream,  but  it  was  found  that  a  government  towboat 
could  not  be  spared  for  this  service  as  first  planned,  and  as 
the  barges  were  urgently  needed  for  prosecution  of  revetment 
work  during  the  period  of  low  water  an  agreement  was  made 
with  Mr.  Barrett  by  telegraph  for  towage  of  the  eight  barges 
from  Cairo,  111.,  to  Greenville,  Miss.,  for  $2,000,  or  at  the 
rate  of  $250  each,  the  price  being  reasonable  in  comparison 
with  previous  payments  for  the  same  kind  of  service,  and 
competition  being  impracticable  because  there  were  no  other 
through  towboats. 

"  4.  After  reaching  Greenville,  September  1,  1908,  an  oral 
agreement  was  made  for  continuing  the  towage  service  down- 
stream, 8^  miles,  to  Vaucluse  Landing,  Ark.,  where  revet- 
ment work  was  in  progress,  for  an  additional  sum  of  $25,  or 
at  the  rate  of  $3.12^  for  each  barge.  In  landing  the  tow  at 
Vaucluse,  September  1,  one  of  the  barges  (No.  088)  struck  a 
snag  and  sunk,  and  efforts  made  for  recovery  of  the  barge 
and  its  contents  were  unsuccessful.  The  barge  was  new  and 
cost  $4,200.  The  landing  had  been  selected  by  the  local 
superintendent  of  the  government  work  at  Vaucluse  as  the 
only  available  place  in  that  reach,  and  was  supposed  to  be 
free  of  snags,  as  it  had  been  worked  over  by  the  U.  S.  snag- 
boat  /.  A^.  Macorrib  only  two  days  before  the  accident.  Mr. 
Arthur  Hider.  assistant  engineer,  in  making  his  report  in 
the  matter,  stated,  however,  that  from  personal  observation 
and  from  statements  of  other  United  States  employees 
present  at  this  time, '  I  am  satisfied  that  after  the  barge  was 
snagged  proper  and  intelligent  effort  was  not  made  by  the 
crew  of  the  towboat  to  save  the  barge.  The  barge  could 
have  been  saved  had  a  steam  siphon  been  put  in  or  if  the 
hand  pumps  had  been  used.  The  U.  S.  steamer  Coppee  was 
at  Greenville,  about  to  move  a  stone  barge,  when  the  tow 
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passed  down.  After  moving  the  stone  barge  the  boat  {Cop- 
pee)  went  to  Vaucluse,  arriving  about  half  an  hour  after 
the  tow  had  been  landed  and  moored  to  the  bank.  As  the 
Coppee  passed,  the  pilot  on  the  Major  Slack  hailed  "that 
they  had  a  sinking  barge."  Tlie  Coppee  immediately 
rounded  to,  put  a  siphon  in  the  barge,  and  commenced  pump- 
ing. The  barge  haa  begun  to  list,  and  the  water  commenced 
running  over  the  deck  and  down  the  pump  holes,  and  the 
barge  sunk  in  a  few  minutes.  The  barge  was  loaded  with 
only  8  inches  freeboard,  and  less  than  10  inches  of  wat«r  in 
the  hold  on  an  even  keel  would  be  sufficient  to  sink  it.  Had 
the  Coppe  arrived  five  minutes  sooner,  her  siphon  would 
have  saved  the  barge.  *  *  *  It  seems  that  from  twenty  to 
thirty  minutes  had  elapsed  after  being  snagged  before  the 
barge  sunk.  This  quantity  of  water  could  have  been  pumped 
out  by  hand  pumps,  of  which  there  were  plenty  on  the  tow, 
or  by  the  boat's  siphon,  had  prompt  efforts  been  made  by  the 
crew  of  the  towboat.  To  my  mind  the  loss  of  the  barge  was 
due  to  inefficiency  or  negligence  of  the  crew  of  the  towboat 
or  to  lack  of  proper  appliances  on  the  towboat  for  such  emer- 
gencies, in  the  way  of  siphon  connections,  or  to  all  these 
causes  combined.  Five  to  eight  minutes  was  umple  time  to 
get  a  siphon  in  operation.  Had  a  siphon  been  put  in 
promptly,  the  barge  would  have  been  saved,  as  it  was  from 
twenty  to  thirty  minutes  making  less  than  10  inches  of 
water.' 

"  5.  It  seems,  therefore,  that  the  crew  of  the  towboat  was 
inefficient,  and  that  every  possible  effort  was  not  made  to  save 
the  barge. 

"  6.  A  letter  from  Mr.  Barrett  upon  this  subject,  dated 
December  5,  1908,  is  inclosed. 

"7.  The  amounts  claimed  by  Mr.  Barrett  are  as  follows: 

For  towage  of  8  barges  loaded  with  rock  from  Cairo,  111., 

to  (Jreenvllle,  Miss.,  August  24-Septeniber  1,  190S $2,000.00 

For  towage  of  the  same  8  barges  and  contents  from  Green- 
ville, Miss.,  to  Vaucluse,  Ark.,  September  1,  1908 25.00 

For   stone,   based   uiK)n   the  measurements  made   by   the 
United  States  sui)erlntendent  at  Vaucluse,  Ark.,  as  fol- 
lows: 
Barge  081,      375.4  cubic  yards, 
Barge  082,      343.  2  cubic  yards, 
Barge  083,      322. 1  cubic  yards. 
Barge  ()S4,      375.4  cubic  yards. 
Barge  0S5,      324. 1  cubic  yards, 
Barge  080,      305.5  cubic  yards. 
Barge  087,      374. 4  cubic  yards. 


Total---  2,510.1  cubic  yards,  at  $1.50 3,765.15 

For  stone  upon  sunken  barge  088,  based  upon  an  average 
of  the  contents  of  the  above  7  barge8=358.58  cubic 
yards,  at  $1.50 587.87 
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''  8.  Under  the  circumstances  set  forth  herein,  I  have  the 
lienor  to  inquire  what  responsibility  the  contractor  legally 
assumed  in  agreeing  to  tow  the  barges  and  whether  or  not  I 
am  authorized  to  pay  the  account  as  presented  in  the  preced- 
ing paragraph  or  any  part  of  it,  and  particularly  for  the 
towage  of  barge  088  from  Cairo  to  Vaucluse  and  for  the 
stone  loaded  thereon,  amounting  to  $791." 

It  is  conceded  that  the  contract  for  supplying  the  stone 
and  towing  the  government  barges  on  which  the  stone  was 
loaded  to  Louisville  was  an  informal  contract.  So  were  the 
subsequent  agreements  to  tow  the  barges  to  Greenville,  Miss., 
and  Vaucluse  Landing,  Ark.  These  agreements  form  in 
reality  but  one  contract.  Without  entering  into  a  discussion 
of  the  requirements  of  section  3744,  Revised  Statutes,  and  its 
bearing  upon  this  contract,  it  is  sufficient  to  say  that  the  con- 
tract has  been  executed  on  the  part  of  the  contractor  and 
accepted  by  the  officers  of  the  Government.  It  therefore 
becomes  a  binding  contract,  although  not  reduced  to  writing 
and  signed  by  the  contracting  parties ;  and  the  contractor  is 
entitled  to  be  paid  the  full  contract  price  in  the  absence  of 
any  intervening  circumstances  which  might  operate  to  reduce 
the  amount  of  the  payment.  (15  Comp.  Dec,  65;  United 
States  V.  Andrews  cfe  Co.,  207  U.  S.,  229.) 

I  assume  from  the  submission  of  Captain  Smith  that  it  is 
not  clear  in  his  mind  as  to  what  deduction,  if  any,  should  be 
made  from  moneys  due  the  contractor  to  recoup  the  Govern- 
ment for  the  loss  of  barge  No.  088  and  the  stone  loaded 
thereon. 

If  any  money  is  to  be  withheld  from  the  contractor,  it 
arises  in  consequence  of  the  alleged  negligent  conduct  of  the 
crew  of  the  towboat  after  the  barge  had  been  snagged  in  not 
using  prudent  measures  to  save  the  barge  and  its  cargo.  No 
careless  or  unskillful  towage  is  charged,  and  it  does  not 
appear  that  the  snagging  of  the  barge  was  due  to  the  fault 
of  the  contractor ;  at  least  no  such  charge  appears. 

An  engagement  to  tow  does  not  impose  the  obligation  to 
insure,  or  the  liability  of  common  carriers.  The  burden  to 
show  that  there  has  been  negligence  or  unskillfulness  to  his 
injury  in  the  performance  is  always  upon  the  party  who 
alleges  the  breach  of  the  contract.    Damage  sustained  by  the 
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tow  does  not  ordinarily  raise  a  presumption  that  the  tug  has 
been  in  fault.    {The  Steamer  Wehh,  14  Wall,  414.) 

In  the  case  of  The  Startle  (115  Fed.  Rep.,  555),  it  was 
stated,  in  defining  the  obligation  of  a  tug  (quoting  from  the 
syllabus)  : 

''  A  tug  which  undertakes  a  towing  service  is  not  an  in- 
surer of  the  safe  delivery  of  the  tow,  out  the  obligation  im- 
posed on  it  by  the  law  is  that  it  shall  be  reasonably  adequate 
to  the  service  undertaken,  and  that  those  in  charge  shall  pos- 
sess and  exercise  the  skill  and  care  ordinarily  exercised  by 
those  having  experience  in  the  same  service.  Where  the 
master  is  shown  to  have  been  an  experienced  and  competent 
man,  much  must  be  left,  as  occasion  arises,  to  his  judgment 
and  discretion  in  the  management  of  the  tow,  and  the  burden 
rests  upon  the  owner  of  the  tow  to  prove  that  its  loss  or  in- 
jury was  due  to  negligence  on  the  part  of  the  tug  to  render 
the  latter  liable  therefor." 

In  the  absence  of  contributory  negligence,  the  weight  of 
decisions  of  the  courts  is  to  the  effect  that  the  damages  re- 
coverable by  the  tow  for  injuries  sustained  by  it  because  of 
the  failure  of  the  tug  or  towboat  to  exercise  reasonable  skill 
and  care  are  such  as  are  the  direct  and  immediate  result 
of  such  failure  to  use  care  and  skill.  {McComiick  v.  Jarrett^ 
37  Fed.  Rep.,  380;  Pettie  v.  Boston  Tow-Boat  Co.^  44  Fed. 
Rep.,  382;  The  Startle,  115  Fed.  Rep.,  555.) 

It  is  conceded  that  the  direct  and  proximate  cause  of  the 
loss  of  the  barge  and  its  cargo  was  the  fact  of  its  being 
snagged.  This  seems  to  have  been  an  unavoidable  accident. 
Still  it  was  clearly  the  duty  of  the  master  and  crew  to  em- 
ploy all  available  means  at  their  command  to  save  the  barge 
after  the  happening  of  the  accident.  If  they  failed  to  employ 
these  means  and  the  barge  was  lost  by  reason  of  such  non- 
action, it  appears  that  the  contractor  would  be  liable  to  the 
extent  of  the  loss  sustained.  lender  these  circumstances  the 
nonaction  w^ould  amount  to  negligence,  resulting  in  a  direct 
causal  connection  between  such  nonaction  and  the  loss. 

The  contractor  in  his  letter  addressed  to  Captain  Smith, 
bearing  date  of  December  5,  1908,  makes  the  following  state- 
ments : 

"  It  was  very  essential  to  get  the  boat  tied  up  before  they 
could  do  anything  toward  saving  the  barge.  *  *  *  As 
soon  as  possible,  our  crew  tried  to  get  a  siphon  shipped  up  in 
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the  barge,  but  by  the  time  they  got  it  ready  to  work  the  barge 
was  going  under." 

The  statement  is  made  by  the  assistant  engineer — 

''that  he  was  satisfied  that  after  the  barge  was  snagsed, 
proper  and  intelligent  effort  wag  not  made  by  the  crew  or  the 
towboat  to  save  the  barge.  The  barge  could  have  been  saved 
had  a  steam  siphon  been  put  in  or  if  the  hand  pumps  had 
been  used." 

The  right  of  the  Government  to  recoup  itself  for  loss  on 
account  of  the  sinking  of  the  barge  in  question  depends  upon 
the  fact  whether  the  crew  of  the  towboat  used  ordinary 
diligence  under  the  circumstances  existing  to  prevent  the 
snagged  barge  from  sinking.  It  is  impossible  to  intelligently 
pass  upon  the  question  of  negligence  on  the  evidence  before 
me  contained  in  your  submission.  You  do  not  find  and  state 
as  a  fact  in  your  submission  that  there  was  such  negligence. 
I  am  therefore  constrained  to  make  a  conditional  holding, 
viz,  that  if  you,  after  a  thorough  examination,  find  that  the 
crew  in  question  did  not  use  ordinary  care  to  prevent  the 
sinking  of  the  barge  in  question,  you  should  only  pay  the 
contractor  the  difference  between  the  contract  price  for  such 
towage  and  the  amount  of  damage  sustained  by  the  Gov- 
ernment because  of  the  sinking  of  such  barge.  If  after 
such  examination  you  are  still  in  doubt  as  to  the  question  of 
negligence,  you  should  only  pay  as  above  indicated  and  let 
the  contractor  file  his  claim  with  the  proper  Auditor  or  in 
court,  where  the  question  of  negligence  can  be  better  deter- 
mined than  on  a  submission  of  this  kind.  It  is  needless  to 
say  that  in  order  to  relegate  the  contractor  to  such  remedies 
as  above,  there  should  be  more  than  a  mere  suspicion  of  negli- 
gence. The  weight  of  the  evidence  should  show  such  negli- 
gence and  that  it  was  the  proximate  cause  of  the  loss  to  the 
Government. 


PACKING  AND  CRATING  OF  BAGGAGE  OF  OFFI- 
CERS OF  THE  NAVY. 

Tbe  allowance  of  the  cost  of  packing  and  crating  baggage  at  public 
expense  authorized  in  the  Army  appropriation  act  of  May  11, 
1908,  is  not  applicable  to  officers  of  the  Navy,  because  it  is  an 
allowance  connected  with  travel  and  the  transportation  of  bag- 
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gage,  and  the  act  of  June  7,  1000,  makes  8i)ecific  provision  for 
travel  allowances  for  officers  of  the  Navy  for  travel  in  the  United 
States,  and  provides  that  mileage  nt  the  rate  of  eight  cents  per 
mile  shall  be  In  Ueu  of  traveling  ex^ienses  and  "all  allowances 
whatsoever  connected  therewith,  including  transportation  of 
baggage." 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy^ 
February  15, 1909.) 

By  your  reference  of  the  2d  instant  of  a  communication 
from  Pay  Director  T.  J.  Cowie,  U.  S.  Navy,  dated  January 
19,  1909,  you  request  my  decision  of  a  question  presented 
therein  as  follows: 

"  In  view  of  your  decision  of  September  9,  1908,  deciding 
that  the  expense  of  packing  and  crating  the  baggage  of  offi- 
cers of  the  Army,  on  occasions  when  under  proper  orders 
they  are  required  to  change  their  stations,  is  an  allowance 
applicable  to  officers  of  the  Marine  Corps,  I  respectfully  ask 
a  aecision  as  to  whether  or  not  this  is  an  allowance  to  which 
commissioned  officers  of  the  Navy  are  entitled,  and  if  so,  to 
what  appropriation  such  expense  is  chargeable? 

"  These  questions  arise  under  the  following  provision  of  the 
Army  appropriation  act  of  May  11,  1908  (on  which  date 
officers  of  the  line.  Medical  and  Pay  Corps  were  under  Army 
pay  and  allowances)  (35  Stat.,  119) :  '  Transportation  of 
the  Army  and  its  supplies :  For  transportation  of  the  Army 
and  its  supplies,  including  transportation  of  the  troops  when 
moving  either  by  land  or  water,  and  of  their  baggage,  includ- 
ing the  cost  of  packing  and  crating.' 

"  Inasmuch  as  this  has  been  decided  to  be  an  allowance 
to  officers  of  the  Army  and  the  law  was  enacted  on  May  11. 
1908,  when  officers  of  the  line,  Medical  and  Pay  Corps  of  the 
Navy  were  under  Army  pay  and  allowances,  I  respectfully 
submit  that  they,  as  well  as  all  commissioned  officers  given 
the  same  pay  and  allowances  under  the  act  of  May  13,  1908. 
are  entitled  to  such  an  allowance,  under  the  decision  above 
referred  to,  as  the  act  of  May  13,  1908,  making  appropria- 
tions for  the  naval  service  continued  these  officers  on  the 
same  allowances  as  they  were  receiving  prior  to  May  13, 
1908." 

The  allowance  by  the  act  of  May  11,  1908,  referred  to,  is 
incident  to  travel  and  to  the  transportation  of  baggage. 

By  the  Navy  personnel  act  of  March  3,  1899  (30  Stat, 
1007),  officers  of  the  line  and  of  the  Medical  and  Pay  Corps 
of  the  Navy  were  given  the  same  allowances,  except  forage. 
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as  provided  by  law  for  officers  of  the  Army.  These  Army 
allowances  included  mileage  and  all  allowances  incident  to 
travel,  including  transportation  of  baggage.  By  the  act 
of  June  7,  1900  (31  Stat.,  685),  a  new  and  specific  provision 
was  made  for  travel  allowances  for  all  officers  of  the  Navy 
as  follows: 

^Provided,  That  in  lieu  of  traveling  expenses  and  all 
allowances  whatsoever  connected  therewith,  including  trans- 
portation of  baggage,  officers  of  the  Na\^  traveling  from 
point  to  point  within  the  United  States  under  orders  shall 
hereafter  receive  mileage  at  the  rate  of  eight  cents  per  mile, 
distance  to  be  computed  by  the  shortest ,  usually  traveled 
route;  but  in  cases  where  orders  are  given  for  travel  to  be 
performed  repeatedly  between  two  or  more  places  in  the 
same  vicinity  the  Secretary  of  the  Navy  may,  in  his  dis- 
cretion, direct  that  actual  and  necessary  expenses  only  be 
allowed.  Actual  expenses  only  shall  be  paid  for  travel 
under  orders  outside  the  limits  of  the  United  States  in  North 
America." 

The  language  of  this  statute  is  clear  and  unambiguous. 
The  8  cents  per  mile  for  travel  within  the  United  States  is  in 
lieu  of  traveling  expenses  and  ''all  allowances  whatsoever 
connected  therewith^  including  transportation  of  baggage." 

This  law  disassociated  Navy  travel  allowances  from  Army 
travel  allowances.  It  applies  to  all  officers  of  the  Navy, 
and  is  a  substitute  for  all  prior  travel  laws  of  the  Navy. 
(See  11  Comp.  Dec.,  165,  166.)  In  view  of  this  specific  law 
as  to  naval  travel  allowances  and  of  the  fact  that  the  provi- 
sion in  the  Army  appropriation  act  of  May  11,  1908,  for  the 
packing  and  crating  of  baggage  is  an  allowance  connected 
with  travel  and  the  transportation  of  baggage,  I  am  of 
opinion  that  the  said  provision  has  no  application  to  the 
personnel  of  the  Navy. 

Pay  Director  Cowie  refers  to  the  decision  of  this  office  of 
September  9,  1908  (15  Comp.  Dec,  122),  as  a  precedent  for 
the  allowance  of  packing  and  crating  baggage  to  officers  of 
the  Navy.  In  that  decision  it  was  held  that  officers  of  the 
Marine  Corps  were  entitled  to  the  allowance  on  change  of 
station  as  incident  to  transportation  of  baggage  to  which 
they  are  entitled.  The  transportation  of  baggage  has  been 
held  by  this  office  to  be  an  allowance  of  officers  of  the  Marine 
Corps  (decision  of  December  19,  1903,  27  MS.  Comp.  Dec, 
988,  and  July  3,  1904,  11  Comp.  Dec,  2). 
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In  the  decision  of  December  19,  1903,  it  was  said : 

"In  the  act  of  June  7,  1900  (31  Stat,  685).  by  which 
Ck)ngress  changed  the  mileage  of  naval  officers  irom  Army 
officers'  mileage  at  7  cents  a  mile  to  8  cents  per  mile,  it  was 
expressly  provided  that  the  8  cents  per  mile  allowance  was 
*  in  lieu  of  traveling  expenses  and  all  allowances  connected 
therewith^  including  transportation  of  baggage.^ 

"There  is  no  such  provision  in  the  law  aUowing  mileage 
to  marine  officers.  Their  right  to  the  allowance  of  trans- 
portation of  baggage  under  the  Army  regulation  is,  how- 
ever, a  matter  not  free  from  doubt,  but  in  view  of  the  fact 
that  they  have  been  given  this  allowance  continuously  since 
they  have  been  receiving  mileage  at  8  cents  per  mile  I  do  not 
feel  called  upon  at  this  time  to  change  the  practice  upon  the 
doubt  that  exists." 

I  do  not  think  that  doubt  exists  as  to  the  travel  allowances 
of  naval  officers.  The  act  of  June  7,  1900,  clearly  took  away 
the  right  to  any  Army  allowance  incident  to  travel. 


DEPOSIT  OF  MONEYS  PAID  TO  INTERIOR  DE- 
PARTMENT FROM  CUBAN  REVENUES  FOR 
SERVICES  RENDERED  WAR  DEPARTMENT. 

Moneys  paid  to  the  Interior  Department  from  Cuban  revenues  for 
maps  made  at  the  request  of  the  War  Department  should  be 
deposited  to  the  credit  of  the  Interior  Department  appropriation 
from  which  the  expenditure  was  made,  and  not  to  the  credit  of 
"  Miscellaneous  receipts ;  "  the  services  being  rendered  as  a  need 
of  the  War  Department  rather  tlian  as  a  need  and  at  the  request 
of  the  Cuban  Republic. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Interior^ 
February  16^  1909.) 

I  am  in  receipt  of  your  letter  of  February  11,  1909,  as 
follows : 

"  Tl>e  following  copy  of  letter  dated  February  9,  1909, 
was  received  from  the  Auditor  for  the  Interior  Department 
by  the  Director  of  the  United  States  Geological  Survey : 

" '  Certificate  of  deposit  No.  4223,  issued  l)y  the  Assistant 
Treasurer  of  the  United  States,  Washington,  D.  C.,  January 
29,  1909,  in  favor  of  the  Secretary  of  War  for  $3,023.62,  <m 
account  of  services  rendered  and  material  furnished  by  the 
Geological    Survey    for    photolithographing    and    printing 
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maps  showing  boundaries  of  the  municipal  terminals  in  the 
island  of  Cuoa,  has  been  indorsed  for  deposit  to  the  credit 
of  "  Miscellaneous  receipts  "  and  transmitted  to  the  Secre- 
tary of  the  Treasury  with  the  request  that  covering  warrant 
be  not  issued,  however,  until  you  have  had  an  opportunity 
to  apply  to  the  Comptroller  of  the  Treasury  for  an  affirm- 
ance or  disapproval  of  the  action  taken  by  this  office.' 

"On  October  27,  1908,  the  Secretary  of  War  requested 
that  the  Director  of  the  United  States  Geological  Survey  be 
authorized  to  print  maps  showing  boundaries  of  the  munici- 
pal terminals  m  the  island  of  Cuoa,  and  stated  that  the  cost 
of  the  work  would  be  paid  for  from  the  revenues  of  the 
island  of  Cuba.  The  authority  was  gfranted  as  requested, 
and  the  War  Department  was  so  notified  on  November  2, 
1908. 

"  The  work,  when  completed,  was  turned  over  to  the  War 
Department,  and  a  bill  for  the  performance  of  the  work 
was  rendered  against  that  department  on  December  16,  1908. 
with  the  request  that  the  amount  be  placed  to  the  credit  or 
the  appropriation  for  '  Engraving  and  printing  geological 
maps,  of  tne  United  States,  1909.^  The  Geological  Survey 
was  notified  by  the  War  Department  on  February  1,  1909, 
that  certificate  No.  4223  was  issued  January  29,  1909,  credit- 
ing the  appropriation  as  requested. 

"  It  is  my  opinion  that  your  decision  of  February  17,  1908 
(14  Comp.  Dec.,  513),  covers  this  case,  and  that  the  transfer 
of  these  maps  to  the  War  Department  was  not  a  sale  of  prop- 
erty within  the  meaning  of  section  3618  of  the  Revised 
Statutes,  but  that  it  was  a  transfer  from  one  branch  of  the 
government  service  to  another,  and  under  the  established 
practice  would  be  a  proper  credit  to  the  appropriation  out 
of  which  the  cost  of  making  these  maps  was  paid. 

"  Your  decision  is  respectfully  requested  as  to  whether  said 
deposit  should  not  stand  as  covered  into  the  Treasury  by  the 
War  Department  to  the  credit  of  said  appropriation.'' 

The  services  were  rendered  by  the  Geological  Survey 
(Interior  Department)  at  the  request  of  the  War  Depart-, 
ment.  It  is  assumed  the  maps  were  required  by  the  War 
Department  in  connection  with  the  Cuban  intervention,  but 
I  do  not  think  that  would  make  the  services  rendered  any  the 
less  services  rendered  by  one  department  to  another  depart- 
ment for  the  reason  that  the  services  were  rendered  hs  a  need 
of  the  War  Department  rather  than  as  a  need  ard  at  the 
request  of  the  Cuban  Republic.  If  the  services  had  been 
rendered  at  the  request  of  the  Cuban  Republic,  and  it  were 
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proper  to  comply  therewith,  there  would  be  little  question 
but  that  the  moneys  received  in  payment  should  be  covered 
in  as  miscellaneous  receipts  under  the  provisions  of  section 
3618,  Revised  Statutes  (4  Comp.  Dec.,  688).  Where,  how- 
ever, the  services  are  rendered  by  one  department  of  the 
Government  to  another  department  of  the  Government  the 
moneys  received  in  payment  are  properly  deposited  to  the 
credit  of  the  appropriation  of  the  department  which  rendered 
the  services  (12  Comp.  Dec.,  668).  In  such  cases  the  pay- 
ment has  usually  been  made  from  an  appropriation  of  the 
department  for  which  the  services  were  rendered.  This 
would  seem  to  cause  some  doubt  in  the  present  case  for  the 
reason  that  the  payment  was  made  out  of  Cuban  revenues; 
and  also  because  in  the  deficiency  act  of  March  4,  1907  (34 
Stat.,  1381),  there  appears  the  following  provision: 

"  The  President  is  hereby  authorized  to  receive  from  the 
treasury  of  the  Cuban  Republic  and  pay  into  the  Treasury 
of  the  United  States  from  time  to  time  such  amounts  to 
reimburse  the  United  States  for  the  expenditures  from  the 
United  States  Treasury  made  necessary  on  account  of  the 
present  intervention  as  he  may  consider  the  Cuban  treasury 
then  able  to  pay  without  serious  embarrassment." 

There  is  little  question  in  the  present  case  that  if  the  pay- 
ment to  the  Interior  Department  had  been  made  from  an 
appropriation  of  the  War  Department,  instead  of  from 
Cuban  revenues,  the  Interior  Department  would  have  been 
entitled  to  deposit  the  payment  to  the  credit  of  its  own 
proper  appropriation ;  and  on  the  subsequent  reimbursement 
of  the  United  States  by  the  Cuban  Republic  the  amount 
would  have  had  to  be  paid  into  the  United  States  Treasury 
under  the  provision  of  the  act  of  March  4,  1907,  suprCj  and 
could  not  have  been  deposited  to  the  credit  of  the  War  De- 
partment appropriation.  The  expenditure  in  the  present 
case  has  in  the  first  instance  of  course  been  borne  bj^  the 
Interior  Department  appropriation,  but  I  do  not  think  the 
payment  therefor  made  from  Cuban  revenues  is  a  reimburse- 
ment within  the  sense  of  the  act  of  March  4,  1907,  supra.  It 
is  more  in  the  nature  of  a  direct  payment  out  of  Cuban  reve- 
nues, and  relieved  the  War  Department  of  any  claim  upon 
its  appropriations  by  the  Interior  Department.  The  circum- 
stance of  the  payment  being  made  from  Cuban  revenues  is 
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not  to  be  looked  on  as  so  controlling  as  to  require  the  Interior 
Department  appropriation  to  bear  the  burthen  of  the  expendi- 
ture, nor  overshadow  that  in  fact  the  service  was  rendered 
by  one  department  of  the  Government  for  another  depart- 
ment of  the  Government. 

I  am  of  opinion  the  payment  in  question  is  entitled  to  be 
deposited  to  the  credit  of  the  Interior  Department  appro- 
priation from  which  the  expenditure  was  made. 


ESCAPE  OF  PKISONER  WHILE  BEING  TRANS- 
POKTED  ON  AN  ORDER  OF  REMOVAL  BY  AN 
OFFICE  DEPUTY  UNITED  STATES  MARSHAL. 

An  office  deputy  marshal  is  not  entitled  to  reimbursement  of  expenses 
Incurred  by  him  in  transporting  a  prisoner  who  escai)es  while 
being  transported  upon  a  warrant  of  removal,  nor  to  expenses 
Incurred  in  an  unsuccessful  endeavor  to  recapture  the  prisoner, 
where  the  escape  is  due  to  the  negligence  of  such  deputy  or  of  the 
guard  employed  to  assist  in  transporting  the  prisoner. 

Where  a  prisoner  who,  while  in  the  custody  of  an  office  deputy  marshal. 
Is  permitted  to  walk  unaccompanied  down  the  aisle  of  a  car  while 
the  train  is  in  motion  effects  his  escape  by  jumping  through  an 
open  window,  the  deputy  is  guilty  of  negligence  In  allowing  such 
prisoner  to  escape. 

(Decision  by  Comptroller  Tracewell^  February  16^  1909,) 

Victor  Loisel,  United  States  marshal  for  the  eastern  dis- 
trict of  Louisiana,  appealed  February  1, 1909,  from  the  action 
of  the  Auditor  for  the  State  and  other  Departments  in  the 
settlement  of  his  account  under  the  appropriation  "Salaries, 
fees,  and  expenses  of  marshals,  United  States  courts,"  for 
the  quarter  ended  June  30,  1908,  wherein  the  Auditor,  per 
judicial  certificate  No.  1271,  dated  January  25,  1909,  dis- 
allowed all  expenses  incurred  by  Office  Deputy  Marshal  B.  F. 
Queen  arising  out  of  the  attempted  removal  of  George  Ellis, 
a  United  States  prisoner,  from  New  Orleans,  La.,  to  Jackson, 
Miss.;  also  certain  expenses  incurred  by  the  deputy  in  his 
effort  to  recapture  said  prisoner,  who  had  escaped  from  the 
deputy's  custody  while  being  transported  upon  a  writ  of 
removaL 
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These  expenses  are  as  follows : 

190& 

June  23,  Street  car  fare $0.25 

Railroad  fare  for  deputy,  New  Orleans  to  McComb 

City 3.15 

Railroad   fare  for  guard,   New   Orleans  to  McComb 

City a  15 

Railroad  fare  for  prisoner.  New  Orleans  to  McComb 

City 3.15 

Railroad    fare    for    deputy,    McComb    City    to    New 

Orleans 3. 15 

Railroad    fare    for    guard,    McComb    City    to    New 

Orleans  __• 3.15 

June  27,  Street  car  fare  in  New  Orleans .15 

Railroad  fare  for  deputy.  New  Orleans  to  Jackson 5.50 

Railroad  fare,  Jackson  to  Magnolia 2.55 

Team  hire.  Magnolia  to  Chatawa 5.80 

Supper  and  lodging,  $1  (28th) ;  breakfast  50  cents 1.50 

Railroad  fare,  Magnolia  to  New  Orleans ^. 2.95 

34.45 

The  Auditor  based  his  disallowance  upon  the  ground  that 
the  "  Attorney-General  holds  that  the  escape  was  due  to 
negligence."  The  Attorney-General  disapproved  the  above 
expenses  upon  the  administrative  examination  of  the  mar- 
shal's account,  as  shown  by  a  statement  prepared  in  the 
Department  of  Justice  at  the  time  and  now  on  file  with  said 
account,  which  statement  is  to  the  effect  that  "  all  expenses" 
were  deducted  "  as  account  and  correspondence  in  regard 
thereto  does  not  show  that  guard  was  free  from  negligence 
when  prisoner  escaped." 

The  material  facts  in  this  case  show  that  one  George  Ellis 
was  arrested  in  New  Orleans  during  the  month  of  June, 
1908,  charged  with  "  breaking  open  and  robbing  a  post- 
office  "  in  the  southern  district  of  Mississippi,  and  that  the 
United  States  district  judge  at  New  Orleans,  on  June  19, 
1908,  issued  a  warrant  of  removal  directing  the  marshal  to 
remove  said  prisoner  to  the  southern  district  of  Mississippi 
and  there  deliver  him  to  the  United  States  marshal  of  that 
district.  This  warrant  of  removal  was  placed  in  the  hands 
of  Office  Deputy  Marshal  Queen  for  execution,  who  there- 
upon employed  a  guard  to  assist  him  in  transporting  Ellis, 
and  after  removing  the  prisoner  from  the  jail  at  New  Or- 
leans, boarded  the  train  with  said  prisoner  and,  accompanied 
by  the  guard,  started  for  Jackson,  Miss.    It  is  alleged  that 
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at  a  point  near  McComb  City,  about  105  miles  out  of  New 
Orleans  and  about  70  miles  from  Jackson,  the  prisoner,  who 
was  handcuffed  at  the  time,  jumped  throilgh  an  open  win- 
dow of  the  passenger  coach  and  made  good  his  escape,  al- 
though the  deputy  apparently  used  the  utmost  diligence  to 
recapture  him. 

The  particular  facts  immediately  connected  with  the 
escape  are  related  by  the  deputy  as  follows: 

"About  1  mile  past  McComb  City,  while  the  train  was 
under  full  headwajr  and  running  at  a  rapid  rate,  the  pris- 
oner requested  a  drink  of  water.  I  accompanied  him  to  the 
water  cooler  at  the  end  of  the  car,  which  was  only  about  five 
seats  fi'om  where  we  were  seated,  leaving  the  guard  in  his 
seat.  After  getting  his  drink  of  water,  I  told  him  to  take 
his  seat,  and,  as  the  seats  on  both  sides  of  the  coach  were 
occupied  by  passengers,  I  anticipated  no  danger  of  his  mak- 
ing a  jump.  When  he  got  to  where  the  guard  was  seated 
and  addressed  the  guard,  I  then  put  the  glass  up  to  my  lips 
to  take  a  drink,  the  glass  hiding  for  the  moment  the  prisoner 
from  view.  I  then  heard  a  scraping  sound  and  some  one 
exclaimed  'Oh.'  I  then  realized  the  prisoner  had  leaped,  and 
I  threw  the  glass  down  immediately  and  pulled  the  bell  rope 
violently  and  the  air  brakes  were  applied.  As  soon  as  the 
train  slowed  up  enough  I  jumped  on  and  followed  the  pris- 
oner, but  he  was  out  of  sight,  on  account  of  some  gravel 
hills  and  cross-ties  piled  on  the  side  of  the  road." 

The  deputy  further  states: 

"  At  the  time  that  Ellis  escaped  he  was  still  handcuffed 
in  the  manner  as  when  I  left  the  parish  prison  in  New 
Orleans.  Ellis  was  bom  and  raised  in  the  oicinity  where  he 
made  his  escape,  and  no  doubt  received  assistance  from  many 
of  the  people  living  near  by." 

The  guard  states  that : 

"  When  about  1  mile  from  McComb  City,  Ellis  was  taken 
by  Captain  Queen  to  the  water  cooler  in  the  front  end  of 
the  coach,  five  seats  away  from  where  we  were  seated.  Ellis, 
after  getting  a  drink  of  water,  came  back^  stopped  in  the 
center  of  the  aisle  very  close  to  me,  and  said,  '  We  are  now 
only  70  miles  from  Jackson.'  With  that  he  turned  and 
started  to  take  his  seat,  hut  instead  of  doing  so  he  made  a 
sudden  rush  and  dove  through  a  window  that  had  been  left 
open  by  a  passenger  in  the  seat  back  of  where  he  had  previ- 
ously  been  sitting*^^ 
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In  speaking  of  the  character  of  this  prisoner  the  marshal 
says: 

"  I  particularly  cautioned  Captain  Queen  to  be  very  care- 
ful on  account  of  the  bad  reputation  he  bore,  and  to  see  that 
he  was  handcuffed  before  leaving  the  parish  prison  and  not  to 
remove  the  handcuffs  until  he  was  turned  over  to  the  United 
States  marshal  at  Jackson." 

The  marshal  also  states: 

"  Except  for  the  fact  that  the  deputy  was  taking  a  drink 
of  water  after  having  served  the  prisoner,  I  am  satisfied 
that  the  prisoner  could  not  have  escaped  at  any  other  time 
during  the  trip,  for  had  he  even  attempted  to  jump  the 
deputy  could  and  would  have  been  in  a  position  to  have 
caught  him." 

The  marshal,  notwithstanding,  contends  that  the  deputy 
had  taken  *' every  precaution  for  the  safe  delivery  of  the 
prisoner; "  that  Ellis  was  securely  handcuffed  up  to  and  at 
the  moment  he  leaped  through  the  window ;  that  the  escape, 
'in  his  opinion,  should  not  be  attributed  to  negligence  on  the 
part  of  the  deputy,  and  that  therefore  the  deputy  should  be 
reimbursed  by  the  Government  for  the  expenses  set  forth 
above. 

It  has  been  decided  by  this  office  that  a  field  deputy  mar- 
skal  is  not  entitled  to  fees,  mileage,  or  expenses  in  lieu  of 
mileage,  arising  in  connection  with  the  transportation  of  a 
prisoner  who  escapes  while  in  the  deputy's  custody  and  prior 
to  the  proper  execution  of  the  writ  on  which  he  is  being 
transported,  such  deputy's  right  to  fees  and  expenses  depend- 
ing upon  his  successfully  serving  the  writ.  (19  MS.  Comp. 
Dec,  775,  December  12,  1901 ;  12  Comp.  Dec.,  435 ;  13  id., 
317.) 

In  regard  to  office  deputy  marshals  the  decisions  of  this 
office  are  to  the  effect  that  such  a  deputy  is  not  entitled  to 
expenses  incurred  by  him  in  transporting  a  prisoner  who 
escapes  while  in  the  custody  of  the  deputy,  where  the  escape 
is  due  to  the  negligence  of  such  deputy,  nor  to  expenses 
incurred  in  an  unsuccessful  endeavor  to  recapture  the  pris- 
oner.    (6  Comp.  Dec,  510;  11  id.,  67.) 

In  two  of  the  cases  cited  above,  to  wit,  Bennetfs  case  (11 
Comp.  Dec,  67)  and  Fossetfs  case  (12  Comp.  Dec,  435), 
the  escape  of  the  prisoners  was  effected  in  the  same  manner 
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as  in  the  present  case,  that  is,  by  jumping  through  an  open 
car  window  while  the  train  was  in  motion ;  therefore  the  case 
now  before  me  differs  from  the  cases  cited  only  as  to  minor 
facts  which  are  apparently  immaterial.  The  main  question 
to  be  determined  is  whether  or  not  the  prisoner's  escape  is 
attributable  in  any  way  to  the  negligence,  lack  of  watchful- 
ness, or  nonobservance  of  proper  precautions  on  the  part  of 
the  deputy  or  the  guard.  It  is  obvious  that  even  though  the 
deputy  were  not  directly  guilty  of  negligence,  he  would  be 
responsible,  nevertheless,  for  any  negligence  on  the  part  of 
the  guard  which  contributed  to  the  escape,  at  least  so  far  as 
the  deputy's  claim  to  reimbursement  of  expenses  is  involved, 
the  guard  being  employed  and  paid  by  the  deputy,  and  the 
deputy  alone  being  responsible  for  the  safe  delivery  of  the 
prisoner.  Where  a  prisoner  escapes  through  the  fault  or 
negligence  of  a  guard,  the  deputy  can  not  relieve  himself 
on  that  ground  from  the  consequences  of  such  escape,  result- 
ing, as  it  does,  in  the  deputy's  failure  to  properly  execute 
the  writ  of  removal,  or  commitment. 

I  have  carefully  considered  the  facts  in  the  present  case, 
and  while  the  deputy  may  not  be  criminally  negligent  in 
permitting  the  escape  of  this  prisoner  (section  5409,  Revised 
Statutes),  still  I  do  not  feel  justified  in  concluding  that  both 
the  deputy  and  the  guard  are  entirely  free  of  negligence. 
The  facts  show  that  at  the  very  moment  when  the  greatest 
degree  of  care  and  watchfulness  should  have  been  exercised — 
that  is,  when  this  prisoner,  who  was  charged  with  a  felony 
and  known  to  be  a  desperate  character,  had  arrived  in  the 
vicinity  where  he  had  been  "  born  and  raised,"  and  when  his 
desire  to  escape  would  naturally  be  strongest — the  deputy 
allowed  him  to  walk  unaccompanied  down  the  aisle  of  the 
car  while  he  stayed  at  one  end  of  the  car,  the  guard  remain- 
ing seated  apparently  taking  little  notice  of  the  prisoner, 
who,  when  he  had  reached  a  place  near  the  guard,  who  still 
remained  seated,  "  turned  and  started  to  take  his  seat " 
(according  to  the  guard's  statement),  ''  but  instead  of  doing 
so  he  made  a  sudden  rush  and  dove  through  a  window  that 
had  been  left  open  by  a  passenger  in  the  seat  back  of  where 
he  had  previously  been  sitting."  The  deputy,  it  appears,  did 
not  see  the  prisoner  when  he  escaped,  and  it  is  not  shown 
positively  that  the  guard  actually  saw  the  prisoner  at  the 
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moment  he  jumped  through  the  window.  There  is  cer- 
tainly no  evidence  submitted  to  show  that  the  guard  made 
any  attempt  to  restrain  the  prisoner.  Neither  the  deputy 
nor  the  guard  was  apparently  within  reaching  distance  of 
the  prisoner  when  he  escaped,  or  in  a  position  to  prevent  his 
jumping  through  the  window.  It  is  thus  seen  that  the 
deputy  and  the  guard  allowed  the  prisoner  to  place  himself 
in  a  position  where  neither  of  them  was  able  to  instantly 
lay  hands  upon  him  and  frustrate  any  attempt  on  his  part 
to  escape.  The  fact  that  the  prisoner  took  advantage  of  a 
method  of  escape  not  very  often  resorted  to  by  criminals, 
but  by  no  means  rare,  does  not  free  the  deputy  and  the 
guard  from  the  negligence  which  the  law  imputes  where  a 
prisoner  escapes  {United  States  v.  Nix^  189  U.  S.,  199  et 
seq.),  especially  where  lack  of  proper  caution  and  watch- 
fulness on  their  part  gave  rise  to  the  opportunity  the  prisoner 
desired  at  the  particular  place  where  he  would  most  likely 
take  desperate  chances  to  escape,  where  he  was  bom  and 
raised,  and  "  in  the  nest  of  his  friends  ♦  ♦  ♦  secure  from 
all  officers"  (as  described  by  the  marshal). 

It  is  obvious  that  this  escape  could  have  been  prevented 
in  many  ways;  for  instance,  had  the  deputy  required  the 
prisoner  to  stay  with  him  until  he  had  finished  his  drink  of 
water,  or'  had  the  guard  when  the  prisoner  walked  down 
the  aisle  gotten  up  from  his  seat  and  put  himself  in  a  posi- 
tion where  he  could  have  taken  hold  of  the  prisoner,  if  neces- 
sary, to  prevent  his  escape. 

In  view  of  the  facts  in  this  case  I  am  of  opinion  that  the 
escape  of  the  prisoner  was  the  result  of  negligence  on  the 
part  of  the  deputy  and  the  guard  in  not  observing  proper 
precautions  to  prevent  such  escape.  Therefore  the  action  of 
the  Auditor  in  disallowing  the  expenses  above  enumerated 
is  affirmed  under  the  principles  laid  down  in  6  Comp.  Dec, 
510,  and  11  id,,  67. 


PURCHASE  OF  CARRIAGE  TEAMS  FROM  APPRO- 
PRIATION FOR  DRAFT  HORSES. 

The  words  "  for  the  purchase  and  hire  of  draft  and  pack  animals." 
found  In  the  appropriation  act  of  May  11,  1008.  for  the  "Trans- 
portation of  the  Army  and  its  supplies,  1909/*  should  be  gl^en 
their  ordinary  and  popular  meaning,  and  do  not  include  the  pnr- 
chase  or  hire  of  **  carriage  horses." 
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{Decision  by  Assistant  Comptroller  Mitchell,  February  16\ 

1909.) 

The  Auditor  for  the  War  Department  submits  for  ap- 
proval, disapproval,  or  modification  his  decision  of  Febru- 
ary 3,  1909,  as  follows : 

"  In  the  examination  of  vouchers  53-A  and  79-A,  Novem- 
ber, 1908,  fiscal  year  1909,  account  of  Capt.  H.  B.  Chamber- 
lin,  quartermaster,  U.  S.  Army,  covering  the  purchase  of  four 
horses  from  the  appropriation  "  Transportation  of  the  Army 
and  its  supplies,  1909,^  the  question  arises  as  to  whether  or 
not  the  cost  of  these  horses  is  a  proper  charge  against  said 
appropriation. 

''  It  appears  that  requisition  was  made  and  authority  ob- 
tained for  the  purchase  in  open  market  of '  four  draft  horses ' 
for  use  at  headquarters,  Department  of  the  Colorado,  Den- 
ver, Colo.,  at  not  exceeding  $250  each,  and  that  on  said 
requisition  and  under  said  authority  'two  carriage  teams' 
seen  by  General  Thomas  and  Captain  Walker  were  pur- 
chased, as  requested  by  General  Thomas,  for  said  head- 
quarters. 

"The  act  of  May  11,  1908  (35  Stat,  106),  in  the  appro- 
priation '  Transportation  of  the  Army  and  its  supplies.  1909,' 
provides,  on  page  120,  '  for  the  purchase  and  hire  or  draft 
and  pack  animals  in  such  numbers  as  are  actually  required 
for  the  service.' 

"  From  and  after  the  passage  of  said  act  of  May  11,  1908, 
all  officers  of  the  Army  required  to  be  mounted  are  required 
to  provide  themselves  with  suitable  mounts  at  their  own 
expense,  except  officers  below  the  grade  of  major  required 
to  be  mountea. 

"  No  officer  is  provided  by  law  with  a  carriage  team  either 
for  personal  or  public  use. 

"  No  allowances  can  legally  be  made  to  officers  in  addition 
to  their  pay  except  as  provided  by  law.  (See  section  1269, 
Revised  Statutes.) 

"A  draft  horse  is  defined  by  Webster's  International  Dic- 
tionary as  '  a  horse  employed  m  drawing  loads,  plowing,  etc., 
as  distin^ished  from  a  saddle  horse  or  carriage  horse.' 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  the  aforesaid  appropria- 
tion is  limited,  as  to  the  purchase  of  horses,  to  draft  and  pack 
horses,  and  these  to  be  limited  to  the  number  actually  re- 
quired for  the  military  service,  and  that  therefore  there  is 
no  authority  of  law  for  the  payment  of  the  cost  of  carriage 
teams  from  the  appropriation  'Transportation  of  the  Army 
and  its  supplies,  1909.^" 
86464— vol  m— <ii) ;j;i 
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The  object  of  making  specific  appropriations  for  specific 
purposes  susceptible  of  definition  is  to  prevent  the  money 
appropriated  for  such  specific  purposes  from  being  diverted 
and  used  for  other  purposes. 

The  words  "  for  the  purchase  and  hire  of  draft  and  pack 
animals  "  should  be  given  their  ordinary  and  popular  mean- 
ing. If  an  agent  was  entrusted  with  money  and  employed 
by  his  principal  to  purchase  "  draft  and  pack  animals  "  and 
as  such  agent  he  should  expend  the  money  for  carriage  horses, 
I  think  he  would  transcend  his  authority  as  such  agent. 

When  Congress  used  the  words  "draft  and  pack  animals^' 
it  would  seem  that  a  certain  kind  or  class  of  animals  was 
intended,  and  animals  not  of  that  kind  or  class  could  not  be 
purchased  from  said  appropriation. 

From  the  facts  as  stated  by  the  Auditor  it  appears  that 
the  animals  in  question  were  not  draft  horses  within  the 
meaning  of  the  law,  and  upon  the  facts  as  stated  by  him  his 
decision  is  approved. 


APPROPRIATION  CHARGEABLE  WITH  PAY- 
MENTS MADE  TO  MILITIA. 

The  organized  militia  of  a  State,  Territory,  or  of  the  District  of 
(Columbia,  while  participating,  on  the  request  of  the  governor  of 
such  State  or  Territory  or  of  the  commanding  general  of  the 
organized  Militia  of  the  District  of  Columbia,  in  the  encampment, 
maneuvers,  and  field  instruction  of  any  part  of  the  Regular  Army, 
can  not  properly  be  paid  from  the  appropriation  "Arming  and 
equipping  the  militia,"  but  should  be  paid  from  the  appropriation 
**  Encampments  and  maneuvers,  organized  militia." 

{Decision  by  Assistant  Comptroller  Mitchell^  February  18y 

1909.) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
27th  ultimo,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  examination  of  a  pay  roll  of  Company  A  of  the 
First  Regiment  of  Infantry  of  the  organized  Militia  of  the 
District  of  Columbia  for  the  period  from  July  26,  1908,  to 
August  9,  1908,  inclusive,  while  participating  with  troops 
of  the  Regular  Army  in  the  encampment,  maneuvers,  and 


Digitized  by  VjOOQIC 


PAYMENTS   TO    MILTTTA.  515 

neld  instructions  at  Fort  Hunt,  Va.,  in  accordance  with  sec- 
tion 15  of  the  act  of  January  21,  1903  (32  Stat,  775),  as. 
amended  by  the  act  of  May  27,  1908  (35  Stat.,  399),  being 
voucher  3  of  the  accounts  of  William  S.  Hodges,  major  and 
acting  paymaster.  District  of  Columbia  Militia,  disbursing 
officer,  for  the  month  of  August,  1908,  for  the  sum  of  $522.03, 
paid  from  the  appropriation  '  Arming  and  equipping  the 
militia,'  the  question  arises  as  to  whether  payment  is  prop- 
erh^  made  from  said  appropriation  or  whether  payment 
should  have  been  made  from  the  appropriation  '  Encamp- 
ments and  maneuvers,  organized  militia.' 

"  The  appropriation  'Arming  and  equipping  the  militia ' 
is  made  by  section  1661  of  the  Kevised  Statutes,  as  amended 
and  i-eenacted  by  the  act  of  June  22,  1906  (34  Stat,  449), 
and  the  appropriation  '  Encampments  and  maneuvers,  or- 
ganized mihtia,'  by  the  act  of  May  11,  1908  (35  Stat,  115). 

"The  aforesaid  company  formed  a  part  of  the  District 
of  Columbia  organized  Militia  that  took  part  in  the  en- 
campment and  maneuver  at  Fort  Hunt,  Va.,  and  Fort 
Washington,  Md.,  under  the  provisions  of  General  Orders, 
No.  44,  War  Department,  dated  March  31,  1908,  and  it  was 
mustered  for  pay  by  a  Regular  Army  inspector  and  muster- 
ing officer. 

'^  Paragraph  115  of  said  orders  provides  that — 

"'Militia  participating  in  the  exercises  will  be  paid  by 
officers  of  the  Pay  Department,  United  States  Army,  on 
special  rolls  which  will  be  arranged  to  contain  full  instruc- 
tions for  their  preparation.' 

"The  pay  roll  suomitted  is  one  of  several  in  the  account 
of  Major  Hodges,  disbursing  officer  of  the  District  of  Colum-. 
bia  Militia,  paid  by  him  from  the  appropriation  'Arming 
and  equipping  the  militia.' 

"  No  orders  are  furnished  by  Major  Hodges  specifically 
authorizing  him  to  make  these  payments,  but  it  is  represented 
that  they  were  made  in  pursuance  of  an  understanding  with 
the  War  Department  officials  that  on  account,  of  the  in- 
sufficiency of  the  funds  allotted  to  Capt.  C.  E.  N.  Howard, 
paymaster,  United  States  Army,  from  the  appropriation 
'  Encampments  and  maneuvers,  organized  militia,'  the 
amount  necessary  to  complete  the  payments  to  all  officers 
and  enlisted  men  of  the  District  of  Columbia  Militia  par- 
ticipating in  the  encampments  and  maneuvers  could  be  taken 
from  the  allotment  set  apart  by  the  War  Department  from 
the  appropriation  '  Arming  and  equipping  the  militia,'  in 
section  1661,  Revised  Statutes,  as  amended. 

"  The  appropriation  '  Encampments  and  maneuvers,  or- 
ganized militia,'  was  made  available  for  the  following 
purpose: 
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'' '  For  paying  the  expenses  of  the  organized  militia  of 
any  State,  Territory,  or  of  the  District  of  Columbia,  which 
may  be  authorized  by  the  Secretary  of  War  to  participate 
in  such  encampments  as  may  be  established  for  the  fielci  in- 
struction of  the  troops  of  the  Regular  Army,  as  provided 
by  sections  fifteen  and  twenty-one  of  the  act  of  January 
twenty-first,  nineteen  hundred  and  three,  entitled  "  An  act 
to  promote  the  efficiency  of  the  militia,  and  for  other  pur- 
.  poses,"  to  be  immediately  available  and  to  remain  available 
until  expended,  one  million  dollars.' 

"  Section  9  of  the  act  of  May  27,  1908,  amends  and  re- 
enacts  section  15  of  the  act  of  January  21,  1903,  as  amended. 
so  as  to  read  in  part  as  follows: 

" '  That  the  Secretary  of  War  is  authorized  to  provide  for 
participation  by  any  part  of  the  organized  militia  of  any 
State  or  Territory,  on  the  request  of  the  governor  thejeof. 
in  the  encampment,  maneuvers,  and  field  instruction  of  any 
part  of  the  Regular  Army  at  or  near  any  military  post  or 
camp  or  lake  or  seacoast  defenses  of  the  Ignited  States.  In 
such  case  the  organized  militia  so  participating  shall  receive 
the  same  pay,  subsistence,  and  transportation  as  is  provided 
by  law  for  the  officers  and  men  of  the  Regular  Army,  and  no 
part  of  the  sums  appropriated  for  the  support  of  the  Regular 
Army  shall  be  used  to  pay  any  part  of  the  expenses  of  the 
organized  militia  of  any  State,  Territory,  or  District  of 
Columbia  while  engaged  in  joint  encampments,  maneuvers, 
and  field  instruction  of  the  Regular  Armj^  and  militia,  but 
all  payments  to  the  militia  under  the  provisions  of  this  sec- 
tion and  all  allowances  for  mileage  shall  be  made  solely  from 
the  sums  appropriated  for  such  purposes.' 

"The  act  of  June  22,  1906,  made  the  sums  apportioned 
among  the  several  States  and  Territories  and  the  District  of 
Columbia  from  the  appropriation  ^\rming  and  equipping 
the  militia '  available  for  the  promotion  of  rifle  practice^  for 
certain  specified  incidental  expenses,  and  for  such  other  inci- 
dental expenses  in  connection  with  encampments,  maneuvers, 
and  field  instructions  provided  for  in  sections  14  and  15  of 
the  act  of  January  21,  1903,  as  the  Secretary  of  War  might 
deem  necessary. 

"If  the  pay  paid  the  officers  and  enlisted  men  of  this 
company,  as  aforesaid,  were  an  incidental  expense  deemed 
necessary  by  the  Secretary  of  War  in  connection  with  the 
encampment,  maneuvers,  and  field  instructions  at  Fort  Hunt 
Va.,  it  mi^ht,  perhaps,  have  l)een  properly  paid  from  the 
appropriation  'Arming  and  equipping  the  'militia '  had  not 
the  act  of  May  27, 1908,  operated  to  limit  the  authority  given 
in  the  act  of  June  22,  1906. 

"The  act  of  May  27,  1908,  provided,  however,  that  all 
payments  to  the  militia  under  the  provisions  of  section  15  of 
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the  act  of  January  21,  1903,  as  amended  and  reenacted,  and 
all  allowances  for  mileage  should  be  made  solely  from  tho 
sums  appropriated  for  such  purpose. 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  since 
the  passage  of  the  act  of  May  27,  1908,  the  pay  accruing  to 
any  part  of  the  organized  militia  of  any  State  or  Territory 
or  01  the  District  of  Columbia  while  participating,  on  the 
request  of  the  governor  of  such  State  or  Territory  or  of  the 
commanding  general  of  the  National  Guard  of  the  District 
of  Columbia,  in  the  encampment,  maneuvers,  and  field  in- 
struction of  any  part  of  the  Regular  Army  can  not  properly 
be  paid  to  such  militiamen  from  the  appropriation  'Arming 
and  equipping  the  militia,'  but  should  oe  paid  to  them  from 
the  appropriation  '  Encampments  and  maneuvers,  organized 

The  decision  of  the  Auditor,  as  expressed  in  the  last  para- 
graph of  the  above  communication,  appears  to  be  correct  and 
is  approved. 


PAY  OF  ENLISTED  MEN  OF  THE  NAVY  RETIRED 
PRIOR  TO  DATE  OF  GENERAL  ORDER  No.  34, 
1906,  OF  NAVY  DEPARTMENT. 

The  benefits  of  General  Order  No.  34  of  Navy  Department,  dated 
November  28,  1906,  are  limited  by  its  terms  to  tliose  men  who 
reenlist  on  or  after  its  date.  An  enlisted  man  who  was  retired 
prior  to  the  date  of  said  order  is  therefore  not  entitled  to  addi- 
tional pay  thereunder,  nor  was  said  order  made  applicable  to  him 
by  virtue  of  the  provisions  in  the  act  of  May  13,  1!H)R. 

(DeriHion  by  Assintdnt  Comptroller  }fitr'helh  Fehruary  18y 

1009.) 

Anthony  C.  Clishiam,  chief  yeoman,  United  States  Navy, 
retired,  appealed  February  5,  1909,  from  the  action  of  the 
Auditor  for  the  Navy  Department  in  settlement  No.  304, 
dated  January  25,  1909,  disallowing  his  claim  for  the  pay 
authorized  by  executive  order  of  November  27,  1900,  pro- 
mulgated in  General  Order  No.  84  of  Navy  Department, 
dated  November  28,  1906,  which  provides : 

"To  provide  adequate  compensation  for  trained  men,  the 
pay  now  prescribed  by  executive  order  for  each  rating  in 
the  Navy  is  hereby  increased  five  dollars  per  month  during 
the  second   period  of- service  and  a  further  sum,  of  three 
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dollars  per  month  during  each  and  every  subsequent  period 
of  service :  Provided^  That  only  enlisted  men  who  are  citizens 
of  the  United  States,  and  whose  second  and  subsequent 
periods  of  service  each  follow  next  after  service  in  the  Navy 
that  was  terminated  by  reason  of  expiration  of  enlistment, 
shall  receive  the  benefits  of  the  increased  pay  named  herein: 
Provided  further.  That  in  the  cases  of  men  who  are  or  were 
finally  discharged  from  the  Navy  by  reason  of  expiration  of 
enlistment,  the  first  enlistment  on  or  after  the  date  of  this 
order  shall  be  considered  the  second  period  of  service  which 
shall  carry  with  it  the  increased  pay  provided  by  this  order; 

The  Auditor  disallowed  the  claim  because : 

"  His  jiaval  history  shows  that  his  last  reenlistment  was 
of  date  of  September  1,  1903 ;  he  was  retired  September  25, 
1906. 

"  General  Order  No.  34,  dated  November  28,  1906,  con- 
templates the  payment  of  $5  per  month  additional  only  to 
those  men  who  reenlist  on  or  arter  that  date. 

"  Since  the  claimant  has  not  reenlisted  since  September  1, 
1903,  he  is  not  entitled  to  the  benefits  of  the  same." 

The  benefits  of  said  General  Order  No.  34  are  limited  by 
its  terms  to  those  men  who  reenlist  on  or  after  its  date. 
(See  also  13  Comp.  Dec.,  448,  539.)  The  claimant,  however, 
contends  that  said  general  order  was  made  applicable  to  him 
by  virtue  of  the  following  provisions  in  the  act  of  May  13, 
1908  (35  Stat,  128) : 

"  The  pay  of  all  active  and  retired  enlisted  men  of  the 
Navy  is  hereby  increased  ten  per  centum.     ♦    ♦     ♦ 

"The  pay  of  all  commissioned,  warrant,  and  appointed 
officers  and  enlisted  men  of  the  Navy  now  on  the  retired  list 
shall  be  based  on  the  pay,  as  herein  provided  for,  of  com- 
missioned, warrant,  and  appointed  officers  and  enlisted  men  of 
corresponding  rank  and  service  on  the  active  list;    *    *    *.'^ 

The  pay  "as  herein  provided"  for  enlisted  men  on  the 
active  list  is  an  increase  of  10  per  cent  of  the  pay  to  which 
they  were  entitled  at  the  time  of  the  passage  of  said  act.  The 
said  act  adds  10  per  cent  to  the  pay  previously  authorized, 
but  it  does  not  undertake  to  prescribe  or  to  change  the  condi- 
tions under  which  certain  pay  is  given.  These  conditions 
are  left  as  provided  by  law  and  the  regulations  in  force  at 
the  time  of  its  passage. 

General  Order  34,  quoted  supra,  has  no  application  to  the 
claimant  and  he  is  not  entitled  to  its  l>enefits. 

The  action  of  the  Auditor  is  affirmed. 
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HOMESTE^U)  FEES  NOT  INCLUDED  IN  FEES 
ALLOWED  TO  REGISTERS  AND  RECEIVERS; 
COMMISSION  OF  1  PER  CENT  ON  CASH  SALES 
ONLY. 

The  homestead  fees  provided  by  section  2290,  Revised  Statutes,  are  uot 
to  be  included  in  the  fees  allowed  to  registers  and  receivers  by 
section  2238,  Revised  Statutes,  but  they  belong  to  the  United 
States  and  must  be  accounted  for  as  revenue  from  public  lands. 
The  **  commission  of  one  per  centum  on  all  money  received  at  each 
receiver's  ofllce,"  provided  by  paragraph  2  of  section  2238,  Revised 
Statutes,  should  be  allowed  only  on  receipts  from  cash  sales,  and 
not  upon  commissions  and  fees  already  paid. 

{Comptroller  Trace  well  to  the  Secretary  of  the  Interior^ 
February  2Jf^  1909.) 

In  your  communication  of  February  2,  1909,  you  request 
my  decision  of  a  question  which  you  therein  present  as  fol- 
lows: 

"Your  attention  is  invited  to  ^our  decision  of  May  29, 
1907  (41  MS.  Comp..Dec.,  1067),  m  which  you  state  that,  in 
your  opinion,  the  receivers  of  public  moneys  at  the  United 
States  land  offices  at  Nome  and  Fairbanks,  Alaska,  should 
*  begin  making  deposits  only  when  their  receipts  exceed  the 
stipulated  $1,500.' 

"  In  this  connection  your  opinion  is  desired  as  to  whether 
these  officei-s  may  be  permitted  to  retain,  as  compensation  in 
accordance  with  your  opinion  of  May  29,  1907,  the  payments 
in  connection  with  homestead  applications  hereinafter  re- 
ferred to. 

"Section  2290  of  the  Revised  Statutes  provides  in  part, 
with  reference  to  homestead  applications  (original  home- 
stead entries) : 

" '  Upon  filing  such  affidavit  with  the  register  or  receiver, 
on  payment  of  five  dollars,  when  the  entry  is  of  not  more 
than  eighty  acres,  and  on  payment  of  ten  dollars,  when  the 
entry  is  for  more  than  eighty  acres,  he  shall  thereupon  be 
permitted  to  enter  the  amount  of  land  specified.' 

"It  will  be  observed  that  the  language  just  quoted  men- 
tions no  fee,  but  requires  a  '  payment.' 

"  Section  2238  of  the  Revised  Statutes  provides  that : 

"'Registers  and  receivers,  in  addition  to  their  salaries, 
shall  be  allowed  each  the  following  fees  and  commissions,' 
and  proceeds  to  designate  such  fees.  However,  there  is  no 
mention  made  of  this  '  payment '  in  connection  with  home- 
stead applications,  nor  has  this  'payment'  ever  been  taken 
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into  consideration  in  computing  compensation  of  registers 
and  receivers,  there  being  no  provision  of  ^w  for  including 
this  '  payment '  in  the  bases  for  compensation  as  a  '  fee.' 

"  Paragraph  2  of  section  2238,  Revised  Statutes,  provides 
that  registers  and  receivers  shall  be  allowed  each  '  a  commis- 
sion of  one  per  centum  on  all  moneys  received  at  each  re- 
ceiver's office.'  This  clause  has  been  construed  from  the 
beginning  to  refer  to  only  receipts  from  cash  sales,  and  is  so 
construed  by  circular  of  the  General  Land  Office  of  January 
23,  1880  (see  Copp's  Land-Owner,  vol.  6,  p.  195),  the  follow- 
ing extract  from  which  is  called  to  your  attention : 

" '  Paragraph  2,  section  2238,  Revised  Statutes,  providing 
"a  fee  of  one  per  centum  on  all  moneys  received  at  each 
receiver's  office,'  is  not  considered  as  applying  to  any  moneys 
except  receipts  from  cash  sales.  The  fees  and  cornmissions 
received  on  other  than  cash  sales,  and  the  commissions  paid 
to  registers  and  receivers  by  the  United  States  on  account  of 
cash  sales,  are  not  regarded  as  moneys  received  at  the  re- 
ceiver's office,  within  the  meaning  of  the  law,  on  which  an 
additional  one  per  centum  can  be  claimed,  it  is  not  to  be 
presumed  that  the  statute  contemplated  the  allowance  of 
commissions  upon  the  commissions  and  fees  already  paid. 

" '  Paragrapn  2  of  section  2238,  Revised  Statutes,  is  a  lit- 
eral reproduction  of  the  act  of  April  25, 1818.  At  that  period 
no  disposals  of  the  public  lands  were  made  except  for  cash. 
Hence  the  law  applies  to  cash  sales  only.  Since  the  passage 
of  the  act  of  1818,  the  preemption  and  homestead  systems 
have  been  established,  together  with  other  methods  of  enter- 
ing and  locating  the  public  lands,  and  a  schedule  of  fees  and 
commissions,  especially  adapted  thereto,  has  been  provided. 
The  twelve  paragraphs  of  section  2238  embrace  the  several 
classes  of  fees  and  commissions  allowed  to  registers  and 
receivers.  Paragraph  2  relates  to  cash  sales.  The  fees  and 
commissions  on  all  other  classes  of  entries  and  locations  are 
particularly  specified  in  the  remaining  eleven  paragraphs.' " 

Section  3  of  the  act  of  March  2,  1907  (34  Stat,  1232), 
provides : 

"  Sec.  3.  That  the  said  officers  shall,  in  addition  to  their 
present  compensation  as  clerk  or  marshal  as  provided  by 
law,  receive  all  the  fees  and  commissions  allowed  by  law  for 
their  services  as  registers  of  land  offices  and  receivers  of  pub- 
lic moneys  for  land  districts  under  the  land  laws:    *    *    *.** 

Under  the  provisions  of  section  3,  supra^  the  registers  and 
receivers  at  Nome  and  Fairbanks,  Alaska,  are  entitled  to 
receive  as  compensation  only  such  fees  and  commissions  as 
are  provided  by  law. 
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Section  2238,  Revised  Statutes,  provides  the  schedule  of 
fees  to  be  allowed  to  registers  and  receivers. 

The  payment  provided  by  section  2290,  quoted  by  you, 
and  which  is  referred  to  in  section  2  of  the  act  pf  March  21, 
1864  (13  Stat.,  35),  as  a  "  fee,"  is  not  included  in  the  fees 
allowed  to  registers  and  receivers  by  section  2238,  supra^ 
but  has  always  been  held  to  belong  to  the  United  States,  and 
the  receivers  have  been  required  to  account  for  the  same  as 
revenue  from  public  lands.  (See  paragraph  7,  G.  L.  O. 
Circular,  February  26,  1863;  vol.  2,  Lester's  Land  Laws, 
Regulations,  and  Decisions,  p.  252.) 

Paragraph  2  of  section  2238,  Revised  Statutes,  provides 
that  registers  and  receivers  shall  be  allowed  ^^  a  commission 
of  one  per  centmn  on  all  money  received  at  each  receiver's 
office."  I  am  of  opinion  that  the  correct  construction  of  said 
paragraph  2  is  set  forth  in  the  extract  quoted  by  you  from 
General  Land  Office  Circular  of  January  23,  1880. 

You  are  therefore  advised  that  the  registers  and  receivers 
at  Nome  and  Fairbanks,  Alaska,  are  not  authorized  to  retain 
as  compensation  the  payment  or  fee  required  by  section 
2290,  Revised  Statutes,  neither  should  they  be  allowed  the 
commission  provided  by  paragraph  2  of  section  2238,  Re- 
vised Statutes,  upon  anything  except  the  cash  sales. 


BURIAL  EXPENSES  OF  A  DECEASED  SEAMAN. 

The  expenses  of  the  burial  of  a  sen  man  who  dies  on  board  ship  and 
is  subsequently  taken  ashore  and  buried  at  the  expense  of  the 
ship  can  not  be  reimbursed  to  the  owners  of  the  ship  under  the 
appropriation  for  "  Relief  and  protection  of  American  seamen.** 

{Comptroller  Tracewell  to  the  Secretary  of  State^  February 

25, 1909,) 

I  have  received  your  letter  of  the  13th  ultimo  as  follows: 

"  I  transmit  herewith  copy  of  a  dispatch  which  has  been 
received  fi'om  the  Americah  consul-general  at  Habana,  Cuba, 
relative  to  the  defrayment  of  the  burial  expenses  resulting 
from  the  death  of  Walter  Eraser,  a  seaman  on  board  the 
steamship  Habana  of  the  New  York  and  Cuba  Steamship 
Company. 
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"  I  will  thank  you  for  an  expression  of  your  views  upon 
this  case  for  the  information  of  the  department  and  the 
future  guidance  of  the  consul-general." 

The  material  facts  appearing  from  the  papers  inclosed  are 
as  follows : 

Walter  Fraser,  aged  24  years,  a  waiter  on  board  the  New 
York  and  Cuba  Mail  Steamship  Company's  S.  S.  Hdbana^  a 
member  of  her  crew,  died  on  the  morning  of  December  9, 
1908,  of  hemorrhage  of  the  lungs,  shortly  before  the  ship 
entered  the  harbor  of  Habana.  The  body  was  interred  on 
the  afternoon  of  December  9,  1908,  in  the  Colon  cemetery 
in  the  city  of  Habana  under  the  usual  conditions  pertaining 
to  interments  other  than  those  of  paupers.  The  interment 
was  conducted  and  the  expenses  paid  by  the  steamship 
company.  These  expenses  amounted  to  approximately  $50. 
The  seaman  died  possessed  of  no  property  save  a  few  clothes 
and  the  wages  due  him  for  his  services  between  New  York 
and  Habana  on  the  voyage  from  New  York  to  Habana  and 
return.  The  steamship  company  called  on  the  consul  at 
Habana  for  reimbursement  of  the  expenses  incurred  in  bury- 
ing said  seaman. 

The  question  now  presented  is  whether,  under  the  facts 
stated,  the  company  can  be  reimbursed  from  the.  appropria- 
tion for  "  Relief  and  protection  of  American  seamen." 

It  is  well  settled  that  *'  the  vessel  and  her  owners  are  liable, 
in  case  a  seaman  falls  sick  or  is  wounded  in  the  service  of 
the  ship,  to  the  extent  of  his  maintenance  and  care  and  to 
his  wages,  at  least  so  long  as  the  voyage  is  continued."  {The 
Osceola,  189  U.  S.,  158,  175;  see  also  14  Comp.  Dec.,  570, 
and  cases  cited  therein.) 

The  case  presented  raises  the  question  whether  this  liabil- 
ity continues  and  extends  to  the  funeral  expenses,  in  case 
of  death. 

Sections  4541,  4542,  4543,  4544,  and  4545  of  the  Revised 
Statutes  and  sections  6  and  7  of  the  act  of  March  3,  1897  (29 
Stat.,  689),  amending  sections  4542  and  4545  of  the  Revised 
Statutes,  make  specific  provisionr  as  to  the  disposition  of 
the  wages  due  and  effects  of  American  seamen  in  case  of 
death,  but  do  not  contain  any  provision  relative  to  burial 
or  funeral  expenses. 
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The  expenses  of  maintenance  and  cure  is  probably   re-  ■ 
garded  as  an  incident  to  the  contract  for  wages  and  is  clearly 
made  so  by  the  English  merchants'  shipping  act  as  quoted 
by  tKe  court  in  the  case  of  The  Osceola^  aupra^  170,  171. 

The  court  in  that  case  said: 

"  By  the  English  merchants'  shipping  act  (17-18  Vict, 
chap.  104,  sec.  228,  subd.  1), '  if  the  master  or  any  seaman  or 
apprentice  receives  any  hurt  or  injury  in  the  service  of  the 
ship  to  which  he  belongs,  the  expense  of  providing  the  neces- 
sary surgical  and  medical  advice,  with  attendance  and  med- 
icines, and  of  his  subsistence  until  he  is  cured,  or  dies,  or  is 
brought  back  to  some  port  in  the  United  Kingdom,  if 
shipped  in  the  United  Kingdom,  or  if  shipped  in  some 
British  possession  to  some  port  in  such  possession,  and  of 
his  convevance  to  such  port,  and  the  expense  (if  any)  of 
his  burial,  shall  be  defrayed  by  the  owner  of  such  ship, 
without  any  deduction  upon  that  account  from  the  wages 
of  such  master^  seaman,  or  apprentice.' 

'*  These  provisions  of  the  British  law  seem  to  be  practically 
identical  with  the  continental  codes.    ♦    ♦    ♦  " 

In  the  case  of  Winthrop  v.  Carleton^  jr.  (12  Mass.,  3), 
the  owner  was  held  liable  under  a  custom  of  the  port  to  pay 
charges  for  the  funeral  expenses  of  the  master  of  a  vessel 
who  was  seized  with  smallpox,  left  the  vessel,  and  went  to 
a  boarding  house,  where  he  died. 

There  is  no  question  that  the  owners  of  a  vessel  would  be 
required  to  furnish  medical  treatment  and  care  to  a  seaman 
who  should  fall  sick  in  her  service.  In  the  absence  of  specific 
provision  as  to  what  should  be  done  with  the  body  in  case 
of  death  it  would  be  the  clear  duty  of  the  vessel  to  dispose 
of  it  in  accordance  with  the  usual  custom  of  burial  in  case 
of  death  at  sea.  If  the  body  was  brought  on  land,  as  was 
done  in  this  case,  the  duty  to  dispose  of  it  in  accordance 
with  the  health  regulations  of  such  place  would  continue  to 
be  a  charge  against  the  ship.  The  reimbursement  of  the  ves- 
sel's owners  for  the  expenses  incurred  in  performing  this 
duty  is  not  a  proper  charge  against  the  appropriation  for 
the  "  Belief  and  protection  of  American  seamen." 

The  owner  of  the  vessel  is  not  absolved  from  further 
liability  upon  the  death  of  the  seaman,  but  must  bear  "  the 
exp>enses  (if  any)  of  his  burial,  without  any  deduction  upon 
that  account  from  the  wages  of  such  master,  seaman,  or 
apprentice." 
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This  seems  to  be  required  by  general  maritime  law  as  an 
incident  of  the  contract  for  wages.  This  is  the  logical  deduc- 
tion from  the  principles  of  the  decision  in  the  case  of  The 
Osceola  (189  U.  S.,  158,  170). 

Furthermore,  this  seaman  was  never  within  the  jurisdic- 
tion of  the  consul  at  Habana  during  his  life,  and  I  know  of 
no  law,  consular  regulation,  or  usage  that  would  require  him 
to  take  charge  of  the  body  after  death  and  while  still  under 
the  control  and  in  the  custody  of  the  vessel. 

You  are  therefore  advised  that  the  consul  would  not  be 
authorized  to  assume  and  pay  the  expenses  indicated. 


CONSTRUCTIVE-SERVICE  PAY  OF  PAYMASTERS' 
CLERKS  OF  THE  NAVY. 

A  paymaster's  clerk  In  the  Navy  appointed  by  authority  of  section 
1386  of  the  Revised  Statutes,  and  on  duty  with  a  paymaster  who 
is  a  general  storekeeper,  is  entitled  to  the  pay  of  a  paymaster's 
clerk  as  assimilated  to  that  of  a  warrant  officer  by  the  act  of 
May  13,  1908. 

Service  as  a  special  laborer  in  the  department  of  supplies  and  ac- 
counts at  the  Pensacola  Navy- Yard  is  service  as  a  civilian  as 
distinguished  from  service  in  the  Navy,  and  a  special  laborer  so 
serving  who  was*  appointed  chief  clerk  to  the  general  storekeeper 
at  such  yard  was  appointed  from  "  civil  life  "  within  the  meaning 
of  section  13  of  the  act  of  March  3,  1899,  and  is  entitled  while  on 
duty  on  and  after  the  passage  of  the  act  of  May  13,  1908,  to  be 
credited  with  five  years*  constructive  service  in  the  computation  of 
his  longevity  pay. 

{Assistant    Comptroller   Mitchell    to    Asaistant   Paymaster 
Edwin  M.  Ilackett,  U.  S.  Navy,  February  26, 1909,) 

I  am  in  receipt  of  a  communication  from  you  dated  Feb- 
ruary 12,  1909,  as  follows: 

"A  decision  is  respectfully  requested  in  the  case  of  P.  A 
Caro,  paymaster's  clerk,  United  States  Navy,  chief  clerk  to 
general  storekeeper,  as  to  whether  he  is  entitled  to  five  years' 
constructive  service  from  date  of  appointment  under  the 
provisions  of  act  of  May  13,  1908,  under  the  following  cir- 
cumstances : 

"  He  was  appointed  through  the  Civil  Service  Commission 
as  a  special  laborer  (stenographer  and  tyi)ewriter)  in  the 
department  of  supplies  and  accounts  at  this  navy-yard  on 
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July  10,  1906,  and  on  March  18,  1908,  was  appointed  pay- 
master's clerk,  United  States  Navy  (chief  clerk  to  general 
storekeeper) ,  under  order  dated  March  14,  1908." 

Section  1386  of  the  Revised  Statutes  provides: 

"Paymasters  of  the  fleet,  paymasters  on  vessels  having 
complements  of  more  than  one  hundred  and  seventy-five  per- 
sons, on  supply  steamers,  store  vessels,  and  receiving  ships, 
paymastei-s  at  stations  and  at  the  Naval  Academy,  and  pay- 
masters detailed  at  stations  as  inspectors  of  provisions  and 
clothing^  shall  each  he  allowed  a  clerk,'*'* 

Paymasters  designated  in  section  1386  of  the  Revised 
Statutes,  »upra^  as  "  inspector's  of  provisions  and  clothing " 
were  by  Navy  Department  General  Order  No.  355,  December 
4,  1886,  given  additional  duties  and  thereafter  designated 
"general  storekeepers,"  and  under  that  designation  they  have 
been  allowed  clerks  under  said  section  1386.  (46  MS.  Comp. 
Dec,  761,  August  6,  1908.) 

A  paymaster's  clerk  appointed  by  authority  of  section  1386 
of  the  Revised  Statutes,  and  on  duty  with  a  paymaster  who 
is  a  general  storekeeper,  is  entitled  to  the  pay  of  a  pay- 
master's clerk  as  assimilated  to  that  of  a  warrant  officer  by 
the  act  of  May  13,  1908.  (46  MS.  Comp.  Dec,  761,  August 
6,  1908:  1393,  September  2,  1908;  40  id,,  1432,  March  22, 
1907.) 

The  act  of  May  13,  1908  (35  Stat.,  128),  provides: 

"All  paymasters'  clerks  shall,  while  on  duty,  receive  the 
same  pay  and  allowances  as  warrant  officers  of  like  length 
of  service  in  the  Navy." 

Section  13  of  the  act  of  March  3,  1899  (30  Stat.,  1007), 
provides : 

"That  all  officers,  including  warrant  officers,  who  have 
been  or  may  be  appointed  to  tlie  Navy  from  civil  life  shall, 
on  the  date  of  appointment,  be  credited,  for  computing  their 
pay,  with  five  years'  service.'^ 

Paymasters'  clerks  of  the  Navy  who  were  in  the  service 
at  the  time  of  the  passage  of  the  act  of  May  13,  1908,  supra, 
and  who  were  appointed  from  civil  life,  are  entitled  from 
the  date  of  said  act  while  on  duty  to  be  credited  with  five 
years'  constructive  service  in  computing  their  longevity 
P^y?  by  reason  of  the  assimilation  of  their  pay  by  said  act 
to  that  of  warrant  officers.    They  are  not  entitled  to  any 
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credit  for  constructive  service  in  computing  their  longevity 
pay  accruing  prior  to  the  date  of  the  passage  of  the  act. 
(14  Comp.  Dec,  889;  47  MS.  Comp.  Dec.,  749,  November  9, 
1908.) 

Mr.  Caro  was  appointed  a  paymaster's  clerk  March  18, 
1908,  and  was  serving  as  such  on  May  13,  1908,  and  is  en- 
titled while  on  duty  subsequent  to  such  date  to  be  credited 
with  five  years'  constructive  service,  provided  he  was  ap- 
pointed to  the  Navy  from  "  civil  life  "  within  the  meaning 
of  section  13  of  the  act  of  March  3,  1899,  supra. 

At  the  time  he  was  appointed  a  paymaster's  clerk  he  was 
serving  as  a  special  laborer  (stenographer  and  typewriter) 
in  the  department  of  supplies  and  accounts  at  the  Pensa- 
cola  Navy- Yard,  to  which  position  he  had  been  appointed 
through  the  Civil  Service  Commission.  In  the  case  of 
Schreiner^  Admx.  v.  United  States^  decided  by  the  Court  of 
Claims  May  25,  1908  (43  Ct.  CL,  480),  the  court  decided  that 
service  as  a  messenger  and  clerk  in  the  Quartermaster's  or 
Subsistence  Departments  of  the  Army  was  not  service  "  in 
the  Army  "  within  the  meaning  of  the  act  of  February  24, 
1881  (21  Stat,  346),  which  provides: 

"And  the  actual  time  of  service  in  the  Army  or  Navy, 
or  both,  shall  be  allowed  all  oflScers  in  computing  their  pay." 

In  said  decision  the  court  said  : 

"  We  have  failed  to  find  any  statute  or  decision  of  any 
court  which  places  a  civil  service  clerk  in  the  Quartermasters 
or  Subsistence  Department  on  a  parity  with  paymasters' 
clerks  in  the  Army  and  Navy.  It  can  not  be  justly  claimed 
that  everyone  who  has  employment  under  the  Government 
in  immediate  connection  witli  the  Army  belongs  to  or  is 
serving  in  the  Army.  Such  persons  are  mere  civilians  and 
are  in  no  sense  a  part  of  the  Army  any  more  than  any  other 
class  of  clerks  in  the  classified  service  of  the  Government." 
(See  also  13  Comp.  Dec.,  782;  10  id.,  83;  16  Op.  Att.  Gen^ 
13,48.) 

For  like  reasons  I  think  it  may  be  said  that  the  service  of 
Mr.  Caro  as  a  special  laborer  in  the  department  of  supplies 
and  accounts  at  the  Pensacola  Navy- Yard  was  service  as  a 
civilian  as  distinguished  from- service  in  the  Navy  or  as  a 
part  of  the  Navy.  His  appointment  as  a  paymaster's  clerk 
was,  therefore,  in  my  opinion,  an  appointment  to  the  Navy 
from  "  civil  life  "  within  the  meaning  of  section  13  of  the 
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act  of  March  3,  1899,  supra^  and  he  is  entitled  while  on  duty 
on  and  after  May  13,  1908,  to  be  credited  with  five  years' 
constructive  service  in  the  computation  of  his  longevity  pay. 


THE  USE  OF  MORTGAGED  PROPERTY  IN  COM- 
PLETING THE  WORK  PROVIDED  FOR  IN  THE 
CONTRACT  OF  A  DEFAULTING  CONTRACTOR. 

Where  a  contract  gives  the  Government  the  right  to  take  possession 
of  property  belonging  to  the  contractor  in  case  of  default  and  use 
it  to  complete  the  work  under  contract,  and  the  Government  does 
so,  it  is  not  liable  to  a  mortgagee  for  the  use  of  such  property 
after  conditions  broken,  in  the  absence  of  an  express  contract  to 
pay  him  therefor,  and  then  only  when  such  mortgagee  would 
have  the  right  to  rent  or  lease  the  property. 

{Assistant   Comptroller  Mitchell  to   the  Secretary   of   the 
Interior^  February  ^7,  1909,) 

I  have  received  your  communication  of  October  9,  1908, 
reqiiesting  my  decision  of  the  question  whether  you  are 
authorized  to  pay  the  claim  of  the  Buffalo  Pitts  Company 
for  the  use  of  an  engine  taken  possession  of  and  used  as  the 
property  of  the  Taylor-Moore  Construction  Company  in 
completing  the  work  provided  for  in  a  contract  with  said 
construction  company,  dated  December  5,  1904. 

The  material  facts  appearing  from  your  letter  and  the . 
accompanying  papers  are  as  follows : 

December  5,  1904,  the  United  States  entered  into  a  con- 
tract with  the  Taylor-Moore  Construction  Company  by 
which  it  was  agreed  that  said  company  would  do  all  the 
work  and  furnish  all  material,  except  cement,  and  construct 
and  complete  the  work  provided  in  schedules  1,  3,  4,  5,  and  6 
of  the  reservoir  and  canals  in  connection  with  the  Hondo 
project,  New  Mexico,  in  accordance  with  the  terms  of  the 
attached  specifications. 

Paragraph  21  of  the  specifications  provided : 

"21.  Suspension  of  contract. — Should  the  contractor  fail 
to  begin  the  work  within  the  time  required,  or  fail  to  beffin 
the  delivery  of  material  as  provided  m  the  contract,  or  fail 
to  prosecute  the  work  or  dehvery  in  such  manner  as  to  insure 
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a  full  compliance  with  the  contract  within  the  time  limit,  or 
should  any  question  arise  as  to  whether  or  not  the  contractor 
is  properly  carrying  out  the  provisions  of  his  contmct  in 
their  true  intent  and  meaning  at  any  tiine  during  the  prog- 
ress of  the  work,  notice  thereof  in  writing  shall  be  served 
upon  him,  and  upon  his  neglect  or  refusal  to  provide  means 
for  a  more  energetic  and  satisfactory  compliance  with  the 
contract  within  tlie  time  specified  in  such  notice,  then  and  in 
either  case  the  Secretary  of  the  Interior  shall  have  the  power 
to  suspend  the  operation  of  the  contract,  and  he  may  take 
possession  of  all  machinery,  tools,  appliances,  and  animals 
employed  on  any  of  the  works  to  be  constructed  under  the 
contract  and  oi  all  materials  belonging  to  the  contractor 
delivered  on  the  ground,  and  may  use  tne  same  to  complete 
the  work,  or  he  may  employ  other  parties  to  carry  the  con- 
tract to  completion,  substitute  other  macliinery,  purchase  the 
material  contracted  for  in  such  manner  as  he  may  deem 
proper,  or  hire  such  force  and  buy  such  machinery,  tools, 
appliances,  and  animals  at  the  contractor's  expense  as  may  be 
necessary  for  the  proper  conduct  of  the  work  and  for  finish- 
ing it  in  the  time  agreed  upon.  Any  excess  of  cost  arising 
therefrom  over  and  above  the  contract  price  will  be  charged 
against  the  contractor  and  his  sureties,  who  shall  be  liable 
therefor."' 

On  April  17,  1905,  the  Taylor-Moore  Construction  Com- 
pany ordered  from  the  Buffalo  Pitts  Company,  of  Buf- 
falo, X.  Y.,  one  Buffalo  Pitts  22-horsepower  D.  C.  special 
traction  engine,  agreeing  to  pay  therefor  $1,745.40.  Pay- 
ment was  to  be  made  as  follows:  $145.40  on  delivery,  and 
$1,600  in  notes  secured  by  a  chattel  mortgage  to  become  due 
as  follows:  $250  June  20,  1905;  $250  July  20,  1905;  $250 
August  20,  1905;  $250  September  20,  1905;  $250  October  20, 
1905;  $250  November  20,  1905;  and  $100  December  20,  1905. 
A  chattel  mortgage  on  said  engine  to  secure  the  payment  of 
said  notes  was  filed  for  record  in  Chaves  County,  N.  Mex., 
May  22,  1905. 

The  construction  company  l)ecame  involved  in  financial 
difficulties  and  was  unable  to  prosecute  or  complete  the  work 
in  accordance  with  the  terms  of  the  contract. 

On  June  5,  1905,  the  Secretary  of  the  Interior  suspended 
the  contractors  from  work  under  the  contract  under  the  pro- 
visions of  paragraph  21  of  the  specifications  and  took  posses- 
sion of  the  plant,  animals,  and  materials  then  upon  the 
grounds,  included  in  which  was  the  engine  that  had  been  sold 
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to  the  contractors  by  the  Buffalo  Pitts  Company.  This 
property,  including  the  engine,  was  used  to  complete  the 
work  provided  for  in  the  contract. 

On  July  15,  1905,  a  demand  was  made  by  the  agent  of  the 
Buffalo  Pitts  Company  for  possession  of  said  engine  under 
its  mortgage.  The  said  agent,  Mr.  George  HockenhuU,  in 
an  affidavit  dated  July  14, 1908,  states  that  he  made. a  demand 
on  Mr.  Reed,  the  civil  engineer  and  agent  of  the  Government 
at  Roswell,  N.  Mex.,  for  possession  of  said  engine.  He  also 
states  that : 

"  Mr.  Reed  notified  me  that,  in  the  event  I  tried  to  get 
possession  of  the  engine,  he  would  exhaust  every  means  in 
the  power  of  the  Gt)vemment  to  retain  it.  He  also  stated 
that  he  thought  the  Government  would  do  what  was  right 
about  the  matter  and  within  a  few  days  either  give  us  posses- 
sion or  pay  what  was  due  on  the  engine.  *  *  *  During 
the  month  of  September,  1905,  I  again  saw  Mr.  Reed,  and  at 
this  time  I  also  met  Judge  Llewellyn,  who  was  United  States 
district  attorney  of  that  district.  While  we  were  talking 
this  matter  over,  the  judge  decided  to  write  to  the  Depart- 
ment of  the  Interior  at  Washington  and  suggest  that  some  set- 
tlement of  the  matter  be  made,  at  the  same  time  saying  that  he 
thought  the  claim  a  just  one  and  he  would  like  to  see  us  get 
our  money.  About  an  hour  later  I  met  Judge  Llewellyn  at 
the  depot  as  he  was  leaving  Roswell,  N.  Mex.,  and  he  read  to 
me  a  copv  of  the  above-mentioned  letter,  in  which  he  stated 
the  case  fully  and  asked  if  it  would  not  be  well  to  settle  with 
the  Buffalo  Pitts  Company  for  this  engine  and  thus  save  a 
long  term  of  litigation. 

In  reply  to  a  letter  from  this  office  dated  December  18, 
1908,  calling  attention  to  this  affidavit,  the  Secretary  of  the 
Interior  on  February  15,  1909,  reported  as  follows: 

"  Under  date  of  December  18,  1908,  you  addressed  a  letter 
to  this  department,  requesting  further  information  pertain- 
ing to  the  claim  of  the  Buffalo  Pitts  Company  for  payment 
of  the  value  of  an  engine  taken  over  by  the  United  States 
with  other  property  or  the  Taylor-Moore  Construction  Com- 
pany upon  the  suspension  of  contract  of  that  companv  under 
the  Hondo  project,  New  Mexico.  You  requested,  for  con- 
sideration in  connection  with  papers  submitted  by  this  de- 
partment, report  from  the  engineer  in  the  field  upon  certain 
allegations  of  the  claimants.  I  htive  to  advise  you  that 
report  has  been  received  from  the  engineer  as  follows : 

"  *  I  have  carefully  read  the  affidavit  of  Mr.  Geo.  Hocken- 
hull.    A  part  of  the  statements  made  therein  are  undoubtedly 
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correct,  but  that  part  pertaining  to  conversation  with  myself, 
that  I  stated  that  the  Government  would  probably  within  a 
few  days  either  give  possession  or  pay  what  was  due,  is 
entirely  outside  of  my  memory. 

"  'At  the  time  of  the  suspension  of  this  contract  I  received 
instructions  from  the  Reclamation  Service  officials  at  Wash- 
ington to  surrender  none  of  the  propertv  or  equipment  that 
was  at  that  time  on  the  work  and  in  the  possession  of  the 
Taylor-Moore  Company. 

"  '  Creditors  of  the  Taylor- Moore  Company  attempted  by 
legal  process  to  take  possession  of  this  property,  which  in- 
cludea  the  engine  mentioned  by  Mr.  Hockenhull.  I  was 
advised  to  put  the  case  in  the  hands  of  the  United  States 
attorney  and  I  did  so,  and  in  a  trial  before  the  judge  of  this 
federal  district  the  property  was  left  in  the  hands  of  the 
United  States.  Mr.  Hockenhull  was  aware  of  all  of  these 
proceedings  and  did  have  several  conversations  with  me.  I 
repeatedly  informed  him  that  I  was  acting  entirely  under 
instructions  from  Washington  and  in  accordance  with  legal 
advice  furnished  by  the  United  States  district  attorney. 

" '  I  informed  him  also  that  I  had  no  authority  to  promise 
him  anything  as  payment  for  machinery  or  rental  on  same; 
that  I  considered  this  a  legal  matter  and  their  claims  would 
have  to  stand  the  test  of  validity,  and  that  I  had  no  idea 
what  the  result  of  such  a  test  would  be.  I  have  no  personal 
knowledge  of  any  conversation  between  Mr.  Hockenhidl,  the 
United  States  district  attorney,  and  myself.  If  a  letter  was 
written  by  the  United  States  district  attorney  to  the  Depart- 
ment of  the  Interior,  I  presume  that  it  is  on  file  in  Washing- 
ton and  copies  can  be  obtained. 

"'My  actions,  as  I  before  said,  were  strictly  in  accordance 
with  instructions  from  the  Reclamation  Service  in  Washing- 
ton and  upon  the  legal  advice  furnished  me  by  the  Unitwi 
States  district  attorney.  The  United  States  attorney  in- 
formed me  that,  under  the  terms  of  the  contract  with  the 
Taylor-Moore  Construction  Company,  this  plant  and  equip- 
ment could  be  held  by  the  Reclamation  Service  and  the  work 
completed  with  this  machinery. 

"  'Acting  upon  this  advice  I  went  ahead  and  did  use  the 
machinery  to  the  completion  of  the  work.  All  matters  of 
claims  and  the  legal  aspect  of  the  case  are  referred  to  the 
United  States  attorney,  and  I  presume  his  correspondence 
with  the  department  covers  all  of  his  actions  in  said  case. 
This  office  is  not  in  possession,  of  any  of  that  correspondence 
and  has  never  seen  it' " 

It  does  not  appear  that  the  Buffalo  Pitts  Company  ever 
took  any  further  steps  to  obtain  possession  of  said  engine 
from  the  United  States. 
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Section  2365  of  the  Compiled  Laws  of  New  Mexico  of 
1897  provides  that : 

''  In  the  absence  of  stipulation  to  the  contrary,  the  mort- 
gagor of  real  or  personal  property  shall  have  the  right  of 
possession  thereof." 

There  was  no  stipulation  in  the  mortgage  that  the  mort- 
gagor should  not  have  possession  of  the  property,  but  on  the 
contrary  his  possession  was  specifically  recognized.  The 
mortgage  was  given  "as  security  for  the  payment  of  the 
notes  and  obligations  hereinafter  described."  It  was  also 
provided  that: 

"'  If  default  shall  be  made  in  the  payment  of  said  sums  of 
money  or  interest  thereon  at  the  time  the  said  notes  shall 
become  due  *  *  *  or  if  said  mortgagee  shall  at  any 
time  deem  itself  unsafe  or  insecure,  then  the  whole  amount 
of  said  money  in  said  notes  mentioned,  which  shall  not  have 
been  paid,  shall  be  considered  immediately  due  and  payable 
*  *  *  and  then,  thereupon,  and  thereafter  it  shall  be 
lawful,  and  the  said  mortgagor  hereby  authorizes  said  mort- 
gagee, *  *  *  to  take  said  property  and  enter  the  prem- 
ises wherever  found,  to  take  and  remove  the  same,  and  hold 
or  sell  and  dispose  of  the  same  and  all  equity  of  redemption 
at  public  auction." 

The  mortgagee  is  also  authorized  to  become  the  purchaser 
of  said  property,  but  if  the  purchase  price  exceeds  the 
amount  due  and  expenses  the  excess  is  required  to  be  re- 
turned to  the  mortgagor. 

Under  the  statute  quoted  and  the  terms  of  the  mortgage 
the  mortgagor  was  entitled  to  the  possession  of  the  engine 
at  least  until  condition  broken  and  was  at  "  liberty  to  deal 
with  it  and  use  it  as  his  own,  and  whatever  income  or  profit 
may  be  derived  from  the  use  belongs  to  him  and  not  the 
mortgagee."  {Shoohert  v.  De  Motta,  112  Cal.,  215,  219;  see 
also  Simpson  v.  Fergmon^  112  Cal.,  180,  186;  Teal  v.  Walker^ 
111  U.  S.,  242;  Gllman  v.  Illinois  and  MissisHippi  Tel.  Co,y 
91  U.  S.,  603.) 

At  the  time  possession  was  taken  by  the  United  States 
there  had  been  no  default  in  the  payment  of  the  notes.  The 
engine  at  that  time  was  therefore  property  belonging  to 
the  Taylor-Moore  Construction  Company  within  the  mean- 
ing of  paragraph  21  of  the  specifications  of  the  contract, 
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and  could  be  taken  and  held  for  the  purposes  specified  in 
said  contract  stipulation,  subject  to  such  liens  as  had  been 
fastened  upon  it  by  the  Buffalo  Pitts  Company  prior  to  the 
time  it  had  become  subject  to  the  lien  created  by  the  contract. 
The  possession  of  the  United  States  was  therefore  lawful. 
It  did  not  take  possession  of  the  engine  as  its  own,  but  as  the 
property  of  the  contractor  under  the  contract  authorizing  it 
to  do  so,  to  be  used  in  performing  the  obligation  assumed  by 
the  contractor. 

This  possession  is  inconsistent  with  any  theory  that  the 
claimant  consented  to  the  use  of  the  engine  by  the  Govern- 
ment with  the  expectation  that  compensation  would  be  made 
therefor  to  it.  If  the  United  States  was  not  entitled  to  pos- 
session of  the  engine  by  virtue  of  its  contract  after  demand 
therefor,  the  possession  thereafter  was  wrongful. 

The  mortgage  of  the  Buffalo  Pitts  Company  was  recorded 
and  became  effective  before  the  contract  lien  of  the  Govern- 
ment attached.  The  Government  therefore  took  the  engine 
subject  to  the  lien  of  said  company.  lender  these  circum- 
stances the  Secretary-  of  the  Interior  would,  if  he  desired 
to  retain  the  property,  have  had  the  right  to  have  satisfied 
the  lien  or  such  portion  of  it  as  said  company  would  have 
required  of  him  to  retain  possession  of  the  engine  to  do  the 
contract  work.     (21  Op.  Att.  Gen.,  70.) 

There  is  nothing  in  the  facts  appearing  in  this  case  from 
which  any  contract  to  discharge  the  lien  or  any  part  thereof 
as  a  consideration  for  being  allowed  to  remain  in  peaceable 
possession  of  the  said  engine  can  be  implied. 

An  action,  however,  will  not  lie  against  the  United  States 
where  their  officers  enter  upon  property  under  a  claim  of 
legal  right.    {CUiford  v.  United  States,  34  Ct  CL,  223,  230.) 

The  claimants,  however,  insist  that  no  absolute  claim  of 
legal  title  was  made  by  the  Government,  and  in  effect  assert 
that  they  were  led  to  believe  that  if  the  lien  claimed  under 
the  contract  was  not  well  founded  in  law  compensation 
would  be  made  for  the  use  of  the  engine  by  the  Government, 
and  that  relying  on  this  belief  they  allowed  the  engine  to 
remain  in  the  possession  of  the  Government.  There  is 
nothing  in  the  facts  to  warrant  the  conchision  that  there  was 
a  lease ;  but  even  if  it  should  be  admitted  that  this  contention 
is  well  founded,  there  is  no  evidence  that  it  was  acquiesced  in 
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or  sanctioned  by  the  mortgagor  or  any  of  the  other  creditors. 
A  payment  for  the  use  of  the  property,  after  conditions 
broken,  such  as  is  claimed  by  the  mortgagee  in  Hiis  case, 
could  only  be  made  on  the  theory  of  a  lease  of  it  by  the 
mortgagee  to  the  Government.  The  mortgage  does  not  give 
the  mortgagee  a  right  to  take  the  property  on  conditions 
broken  and  lease  it  and  apply  the  proceeds  toward  the  ex- 
tinguishment of  the  lien. 

Such  a  disposition  of  the  property  by  the  mortgagee  after 
conditions  broken  is  inconsistent  with  the  provisions  of  the 
laws  of  New  Mexico,  as  appears  from  sections  2367,  2368, 
and  2369  of  the  compiled  laws  of  New  Mexico,  1897.  These 
sections  provide,  respectively,  as  follows : 

"  Sec.  23G7.  After  condition  broken,  the  mortgagee  or  his 
assi^ee  may  proceed  to  sell  the  mortgaged  property,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy  the  mortgage 
and  costs  of  sale;  having  first  given  notice  of  the  time  and 
place  of  sale,  by  written  or  printed  handbills,  posted  up  in 
at  least  four  public  places  in  the  precinct  in  which  the 
property  is  to  oe  sold,  at  least  ten  days  previous  to  the  day 
of  sale. 

"  Sec.  2368.  If  the  mortgagee  or  his  assignee  shall  have 
obtained  possession  of  the  mortgaged  property,  either  before 
or  after  condition  broken,  the  mortgagor,  or  any  subsequent 
mortgagee,  may  demand  in  writing  a  sale  of  such  property. 
In  such  case  the  mortgagee  shall  proceed  to  sell  the  property, 
having  first  given  the  notice  as  provided  in  the  preceding 
section. 

"  Sec.  2369.  If  after  satisfying  the  mortgage  and  costs 
of  sale  there  shall  be  any  surplus  remaining,  the  same  shall 
be  paid  to  any  subsequent  mortgagee  entitled  thereto,  or  to 
the  mortgagor  or  his  assignee." 

I  am  of  the  opinion,  therefore,  that  in  the  absence  of  the 
consent  of  the  mortgagor  the  mortgagee  was  not  authorized 
to  lease  the  property  after  conditions  broken.  A  lease  of  the 
engine  to  the  Government  was  therefore  unauthorized,  and 
it  is  immaterial  whether  the  conduct  of  the  Government  was 
such  as  led  the  Buffalo-Pitts  Company  to  defer  bringing  an 
action  to  enforce  their  lien  in  the  belief  that  they  would  be 
paid  for  the  use  of  the  engine,  or  not. 

You  are  therefore  advised  that  you  are  not  authorized 
to  pay  the  claim  presented  or  any  part  thereof. 
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LIABILITY  OF  A  PAY  OFFICER  OF  THE  NAVY 
FAILING  TO  ACCOUNT  FOR  A  DEPOSIT. 

A  i>ay  officer  of  the  Navy  who  falls  to  account  for  the  deposit  of  an 
enlisted  man  is  liable  for  both  the  amount  of  the  deposit  and  the 
Interest  thereon  as  paid  by  the  Government. 

(Decision  by  Assistant  Comptroller  Mitchell^  February  27^ 

1909.) 

Charles  Conard,  paymaster,  United  States  Navy,  appealed 
February  4,  1909,  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  No.  900  D,  dated  January  4, 
1909,  charging  him  the  following  amounts : 

Deposit  made  by  Joseph  Johnson,  blacksmith,  November  1, 
1904,  on  board  the  U.  S.  S.  Franklin,  not  taken  up  on  account 
current $80.00 

Interest  on  same,  November  1.  1904,  to  July  5,  1908,  when 
Johnson  was  discharged  from  the  service $11.77 

The  Auditor  reports  : 

"It  appears  that  on  November  1,  1904,  Joseph  Johnson, 
blacksmith,  attached  to  the  receiving  ship  Franklin^  de- 
posited with  Paymaster  Conard,  who  was  the  pay  officer  of 
the  ship,  the  sum  of  $80.  The  paymaster  failed  to  report 
the  sum  on  the  abstract  of  deposits  to  this  office  or  charge 
himself  with  the  deposit  on  his  account  current.  The  error 
was  not  discovered  until  Johnson  was  discharged  from  the 
service,  July  5,  1908.  The  deposits  were  paid  by  Pay  In- 
spector Dent. 

"As  soon  as  the  error  was  discovered  the  paymaster  was 
notified  November  3,  1908,  but  has  failed  up  to  the  present 
time  to  deposit  the  amount. 

"The  office  has  charged  Mr.  Conard  with  interest  on  the 
deposit  from  November  1,  1904,  to  July  5,  1908,  data  final 
payment  was  made  to  Johnson. 

"Sec.  998,  Digest  Decisions  (Second  Comp.,  vol.  1): 
'  Every  officer,  agent,  or  other  person  who  rec»eives  public 
money  which  he  is  not  authorized  to  hold  for  disbursement, 
shall  pay  therefor  the  sum  of  six  per  cent,  after  it  was  due 
and  payable  into  the  Treasury.' 

"  The  United  States  paid  Johnson  interest  on  the  sum  from 
date  of  deposit  to  the  date  of  his  discharge  from  the  service. 

"  The  paymaster  has  had  the  use  of  the  funds  and  now  has, 
and  should  be  charged  with  its  use." 

The  claimant  states : 

"  2.  The  $80  referred  to  was  not  reported  by  me  at  die 
time  the  deposit  was  made  solely  as  the  result  of  a  clerical 
I'rror  due  to  the  great  volume  of  business  on  the  Franklin^ 
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the  largest  receiving  ship  in  the  Navy,  carrying  at  that  time 
approximately  3,000  accounts  of  enlisted  men,  and,  owing  to 
frequent  transfers,  agfijregating  about  5,000  accounts  for  the 
quarter  concerned.  This  amount  will,  of  course,  be  deposited 
to  the  credit  of  the  United  States.  I  have  the  honor,  how- 
ever, to  appeal  against  the  charge  of  interest  amounting  to 
$11.77. 

"3.  The  Auditor,  in  this  case,  holds  that  I  should  pay 
interest  on  this  amount  which  I  failed  to  report  on  account 
of  the  fact  that  the  Government  has  not  haa  the  use  of  the 
money  during  this  period.  Apparently  it  is  the  opinion  of 
that  oflSce  that  the  Government  pays  interest  for  the  deposits 
of  enlisted  men  in  order  that  it  may  utilize  the  money  so 
deposited.  I  believe  that  interest  so  paid  is  a  pure  gratuity 
to  such  enlisted  men  in  order  to  encourage  saving,  the  use  of 
the  money  by  the  Government  not  being  considered.  In 
this  connection,  I  would  point  out  that  the  annual  naval 
appropriation  acts  provide  specifically  under  'Pay  of  the 
>»avy'  for  the  payment  of  this  interest,  and  that,  according 
to  tne  ruling  of  the  Auditor,  I  would  be  compelled  to  pay 
into  the  Treasury  an  amount  for  which  an  appropriation  nas 
been  specifically  provided. 

"4.  I  have  never  heard  of  the  Auditor's  office  charging 
interest  for  amounts  which,  for  any  reason,  a  disbursing 
officer  may  have  failed  to  report  as  receipts,  other  than  in 
cases  similar  to  the  one  in  question,  whftre  the  amount  was 
deposited  by  an  enlisted  man.  It  is  my  belief  that  all  de- 
posits received  for  the  Government  by  disbursing  officers 
should  be  considered  alike,  and  the  fact  that  the  Government 
allows  interest  on  amounts  deposited  by  enlisted  men  has 
no  bearing  in  this  connection." 

The  act  of  February  9,  1889  (25  Stat.,  657),  provides  that 
any  enlisted  man  of  the  Navy  may  deposit  his  savings,  in 
sums  not  less  than  $5,  with  the  paymaster  upon  whose  books 
his  account  is  borne;  that  the  money  so  deposited  shall  be 
accounted  for  in  the  same  manner  as  other  public  funds 
and  shall  not  be  paid  until  final  payment  on  discharge; 
that  the  Government  shall  be  liable  for  the  amount  de- 
posited to  the  person  so  depositing  the  same;  and  that  for 
the  sums  so  deposited  for  the  period  of  six  months  or  longer 
the  sailor,  on  his  final  discharge,  shall  be  paid  interest  at 
the  rate  of  4  per  cent  per  annum. 

Paragraph  4,  article  1587,  Navy  Regulations,  1900  and 
1905,  provides : 

"At  the  end  of  each  month  pay  officers  shall  forward  to 
the  Auditor  for  the  Navy  Department,  with  their  summary 
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statement,  an  abstract  of  deposits  made  during  the  month, 
with  a  list  of  the  names  of  depositors,  showing  in  each  case 
the  date  and  amount  of  deposits ;  and  shall  debit  themselves, 
under  appropriation  *  General  accounts  of  advances,'  with  the 
amounts  so  received." 

Under  the  law  and  regulations  the  Government  was  en- 
titled to  the  use  of  the  $80  so  deposited  with  the  claimant, 
but  by  reason  of  his  failure  to  account  for  the  same  as  re- 
quired the  Government  was  denied  the  use  of  that  amoimt, 
for  which  it  had  to  pay  interest  at  the  rate  of  4  per  cent  per 
annum  froia  November  1,  1904,  to  July  5,  1908,  amounting 
to  $11.77. 

Under  the  facts  of  this  case  I  am  of  opinion  the  claimant  is 
liable  to  the  Government  for  both  the  amount  of  said  deposit 
and  the  interest  thereon  as  paid  by  the  Government. 

The  action  of  the  Auditor  is  affirmed. 


PUBLIC  ACCOUNTS. 

A  proposed  settlement  with  a  defaulting  contractor  for  damages  dne 
to  the  Government  is  not  a  public  account  within  the  meaning  of 
section  5  of  the  act  of  July  31,  1894,  and  where  such  settlement 
does  not  involve  a  payment  by  the  Grovernment,  the  Comptrolller 
of  the  Treasury  is  without  Jurisdiction  to  render  a  decision  as  to 
the  validity  thereof. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Interior^ 
March  10,  1909.) 

I  have  received  your  letter  of  the  3d  instant  as  follows: 

"  Referring  to  my  letter  of  February  24,  1909,  the  follow- 
ing outline  is  submitted  of  the  proposed  procedure  upon 
claims  of  the  United  States  against  debtors  other  than  ac- 
countable officers : 

"1.  Presentation  by  the  administrative  office  to  a  debtor  of 
a  claim  or  bill;  negotiation  with  him  looking  to  correction 
of  any  errors  and  the  perfection  of  the  claim ;  collection  by 
a  fiscal  officer  of  the  amount  claimed  if  conceded  by  the 
debtor,  and  submission  to  the  Auditor  of  the  claim  as  a  col- 
lection voucher  in  the  accounts  of  the  fiscal  officer. 

"  2.  When  the  debtor  refuses  to  act  upon  the  claim  as  pre- 
sented to  him,  transmission  by  the  administrative  office  to 
the  Solicitor  of  the  Treasury  (Attorney-Gteneral)  of  the 
claim  for  institution  of  suit. 
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"  The  procedure  outlined  in  '  1 '  above  is  the  exact  converse 
of  that  usually  followed  in  cases  of  claims  against  the  United 
States,  and  appears  to  be  consistent  therewith.  The  pro- 
cedure in  cases  where  the  administrative  oflSce  wholly  disap- 
proves or  only  partially  approves  claims  against  the  United 
States  is  usually  to  submit  them  to  the  Auditor  and  if  dis- 
allowed by  him  the  claimant  may  then  carry  them  by  appeal 
to  the  Comptroller  and  the  Court  of  Claims,  though  it  ap- 
pears that,  if  he  prefers,  the  claimant  may  go  direct  to  the 
Auditor  (4  Comp.  Dec,  4  and  236 ;  5  Comp.  Dec,  410)  or  to 
the  Court  of  Claims  (sec.  1059,  Eevised  Statutes).  The 
converse  of  that  procedure  applied  to  claims  due  the  United 
States,  as  cases  where  the  debtor  takes  exception  to  all  or 
a  portion  of  the  claim,  would  seem  to  be  for  the  adminis- 
trative office  to  go  direct  to  the  Auditor  or  to  the  proper 
Federal  court.  The  former  method  appears  to  have  been 
followed  at  one  time,  but  was  held  unnecessary  and  later 
unwarranted  in  law  by  the  Second  Comptroller  in  1891  (3 
Digest,  Second  Comp.,  135-137,  sees.  533,  534,  536,  537)  and 
by  the  Comptroller  in  1895  (1  Comp.,  189). 

"Attention  is  invited  to  section  236,  Revised  Statutes, 
which  requires  that  'all  claims  and  demands  whatever  by 
the  United  States  or  against  them  and  all  accounts  whatever 
in  which  the  United  States  are  concerned,  either  as  debtors 
or  as  creditors,  shall  be  settled  and  adjusted  in  the  Depart- 
ment of  the  Treasury,'  and  also  to  33  Stat.,  811,  which  con- 
tains the  expression,  'if  no  suit  should  be  brought  by  the 
United  States  within  six  months  from  the  completion  and 
final  settlement  of  said  contract,'  etc. 

"  It  is  the  view  of  this  Department  that  the  settlement  re- 
quired by  section  236  may  as  well  be  after  the  determination 
of  a  suit  upon  a  claim  by  the  United  States  as  upon  one 
against  the  United  States,  and  that  the  settlement  referred 
to  in  the  act  of  February  24, 1905  (33  Stat.,  811),  is  the  final 
adjustment  of  the  physical  details  of  the  construction  work, 
but  not  the  adjustment  of  the  respective  liabilities  therefor. 
In  order,  however,  to  avoid  any  misunderstanding  as  to 
procedure,  a  decision  is  requested  upon  the  following  ques- 
tion: Can  the  proposed  procedure  outlined  in  paragraphs 
numbered  1  and  2  herein  be  followed  in  the  presentation 
and  collection  of  claims  due  the  United  States  without  con- 
flict with  section  236,  Revised  Statutes,  the  act  of  February 
24,  1905  (33  Stat.,  811),  or  other  laws? 

"While  the  decision  asked  is  not  upon  any  question  in- 
volving a  payment  to  be  made  under  this  Department,  it 
does  have  to  do  with  the  forms  and  methods  of  Keeping  and 
rendering  public  accounts,  which,  under  section  5  of  the  act 


Digitized  by  VjOOQIC 


538  DECISIONS  OF   THE   COMPTROLLER. 

of  July  31,  1894,  are  within  the  jurisdiction  of  the  Comp- 
troller of  the  Treasury." 

Section  5  of  the  act  of  July  31,  1894  (28  Stat.,  206),  re- 
ferred to  in  your  letter,  provides  that : 

"  The  Comptroller  of  the  Treasury  shall,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  prescribe  the  form  of 
keeping  and  rendering  all  public  accounts,  except  those 
i*elating  to  the  postal  revenues  and  expenditures  therefrom." 

The  duty,  imposed  upon  the  Comptroller  under  the  direc- 
tion of  the  Secretary  of  the  Treasury  under  this  section  re- 
lates to  the  form  of  keeping  public  accounts.  A  demand 
made  by  the  head  of  an  executive  department  against  a 
defaulting  contractor  for  the  settlement  of  an  unliquidated 
claim  for  damages  and  proposing  a  method  of  settlement  is 
not  a  public  account.  {Power  v.  United  States^  18  Ct  CI., 
263,  275;  Brawneti  v.  United  States,  20  Ct.  CI.,  219,  223.) 

The  court  in  the  case  of  Power  v.  United  States,  supra^ 
in  considering  the  question  of  a  settlement  of  a  claim  for 
unliquidated  damages,  said  (p.  275) : 

"The  results  to  be  reached  in  such  cases  can  in  no  just 
vsense  be  called  an  account,  and  are  not  committed  by  law 
tb  the  control  and  decision  of  Treasury  accounting  oflJcers." 

Such  a  demand  not  constituting  a  public  account  nor  in- 
volving a  payment  to  be  made  under  you,  I  am  without 
jurisdiction  to  decide  the  question  submitted. 

Whether  or  hot  you  woidd  have  the  authority  to  make  any 
particular  settlement  with  a  contractor  in  liquidation  of 
the  damages  that  the  Government  may  have  suffered  by 
reason  of  a  breach  of  the  contract  by  the  contractor  is  one 
of  law  arising  in  the  administration  of  your  Department,  on 
which,  it  seems,  under  section  356  of  the  Ee vised  Statutes, 
you  might  require  the  opinion  of  the  Attorney-General. 
(See  22  Op.  Att.  Gen.,  437,  445;  United  States  v.  Corlm 
Steam-Engine  Co.,  91  U.  S.,  321 ;  Satterlee,  admx.^  et  ah  v. 
The  United  States,  30  Ct.  CI.,  31,  53.) 

^Tiere,  however,  such  a  settlement  does  not  involve  a 
payment  by  or  under  you,  as  in  the  case  stated  by  you,  I  am 
without  jurisdiction  to  decide  any  question  involved  in  it 
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EXPENSE  OF  LAUNDRY  INCURRED  BY  OFFICE 
DEPUTY  MARSHAL:  MILEAGE  OF  FIELD  DEP- 
UTY MARSHAL  IN  TRAVELING  TO  PLACE 
WHERE  HE  RECEIVES  PROCESS. 

An  office  deputy'  marshal  is  not  entitled  to  reimbursement  for  the 
expense  of  laundry  as  a  traveling  expense,  neither  can  he  be 
reimbursed  for  the  cost  of  laundry  as  an  incident  to  lodging  and 
subsistence  in  the  absence  of  a  regulation  to  that  effect  by  the 
Attorney-General. 

In  ordinary  cases  a  field  deputy  marshal  can  not  be  considered  as 
traveling  ui)on  process,  or  that  he  has  entered  upon  the  service 
of  process  so  as  to  entitle  him  to  mileage  "  going  to  serve,'*  when 
he  is  going  to  a  place  for  the  purpose  of  getting  possession  of  the* 
writ  which  he  afterwards  serves. 

The  long-continued  and  well-established  practice  of  the  accounting 
officers  has  been  to  compute  mileage,  under  paragraph  25  of  sec- 
tion 821),  Revised  Statutes,  at  6  cents  a  mile,  in  going  only,  to 
serve  process,  from  the  place  where  the  deputy  enters  upon  the 
service  of  the  writ,  provided  the  mileage  so  computed  **  does  not 
exceed  the  actual  mileage  from  the  place  where  the  writ  Is 
received  to  the  place  of  service." 

{Decision  hy  Comptrollej*  Traeewell^  March  11  ^  1909.) 

George  F.  TVTiite,  United  States  marshal  for  the  southern 
district  of  Georgia,  appealed  December  15,  1908,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments 
in  the  final  settlement  of  his  account  under  the  appropriation 
*'  Salaries,  fees,  and  expenses  of  marshals,  United  States 
courts,"  for  the  quarter  ended  March  31,  1908,  wherein  the 
Auditor  per  judicial  certificate  No.  904,  dated  October  -22, 
1908,  disallowed  certain  items  as  follows : 

1.  Charges  for  laundry  in  voucher  of  Office  Deputy  Tucker, 
$2.45  and  $2.50;  also  similar  charge  in  voucher  of  Office 
Deputy  Heckle,  $1.27. 

2.  Mileage  charged  in  voucher  of  Field  Deputy  Sutton 
covering  travel  to  certain  places  where  the  deputy  received 
proce&s,  which  was  afterwards  served  by  him,  $2.83  and  $1.08. 

The  two  classes  of  items  disallowed  by  the  Auditor  will  l)e 
briefly  considered  in  the  order  set  out: 

1.  The  expenses  of  the  office  deputies  for  laundry,  amount- 
ing to  $2.45,  $2.50,  and  $1.27,  covered  periods  of  ten  days. 
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twelve  and  one-half  days,  and  nine  days,  respectively,  and 
were  incurred  while  in  attendance  upon  the  United  States 
courts  in  session  at  Savannah,  Ga.,  these  deputies  being  at 
the  time  absent  from  their  place  of  regular  employment, 
which  is  Macon,  Ga.,  where  the  marshal's  office  is  located. 

The  only  expenses  under  the  law  which  an  office  deputy 
marshal,  who  is  necessarily  absent  from  "  the  place  of  his 
regular  employment"  on  official  business,  may  incur,  and 
for  which  the  United  States  is  liable  to  reimburse  him,  are 
such  as  are  expressly  provided  by  section  10  of  the  act  of  May 
28,  1896  (29  Stat.,  182),  which  reads  as  follows: 

"  *  *  *  When  any  of  such  office  deputies  is  engaged 
in  the  service  or  attempted  service  of  any  writ,  process,  sub- 
poena, or  other  order  of  the  court,  or  when  necessarily  ab- 
sent from  the  place  of  his  regular  employment,  on  official 
business,  he  shall  be  allowed  his  actual  traveling  expenses 
only,  and  his  necessary  and  actual  expenses  for  lodging  and 
subsistence,  not  to  exceed  two  dollars  per  day,  and  the  neces- 
sary actual  expenses  in  transporting  prisoners,  including 
necessary  guard  hire ;  and  he  shall  maKe  and  render  accounts 
thereof  as  hereinafter  provided." 

The  Auditor  disallowed  the  laundry  bills  of  the  above- 
named  office  deputies  as  not  being  expensed  properly  charge- 
able to  the  United  States  under  the  section  just  quoted,  and 
also  called  attention  to  the  fact  that  these  bills  were  disap- 
proved by  the  Attorney-General  upon  the  administrative 
examination  of  the  marshal's  account. 

It  will  be  observed  that  the  above  section  limits  the  ex- 
penses of  an  office  deputy  marshal  when  necessarily  traveling 
upon  official  business  to  "  actual  traveling  expenses  only  "  and 
to  "  his  necessary  and  actual  expenses  for  lodging  and  sub- 
sistence, not  to  exceed  two  dollars  per  day,"  but  fails  io 
further  specify  the  items  or  classes  of  such  expenses.  Such 
being  the  case  there  is,  as  previously  held  by  this  office,  no 
rule  of  law  by  which  it  can  be  determined  in  all  cases  what 
particular  classes  or  items  of  personal  expenses  may  be  al- 
lowed as  traveling  expenses.  (See  14  Comp.  Dec.,  146.)  In 
my  decision  of  October  14,  1902  (9  Comp.  Dec,  156),  lex- 
pressed  the  opinion  that  the  determination  of  the  classes  of 
expenditures  to  be  allowed  as  traveling  expenses  is  a  proper 
subject  for  regulation  by  the  head  of  the  department  con- 
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cemed,  and  where  such  regulations  have  been  made  they 
must  ordinarily  be  regarded  as  controlling. 

Upon  the  filing  of  this  appeal  an  endeavor  was  made  to 
ascertain  whether  the  Attorney-General  had  promulgated 
any  regulations  in  regard  to  the  allowance  of  laundry  bills 
as  a  personal  traveling  expense  of  office  deputy  marshals, 
but  no  such  regulation  could  be  found.  I  thereupon  ad- 
dressed a  letter  to  the  Attorney-General,  under  date  of  De- 
cember 21,  1908,  in  which  his  attention  was  particularly 
called  to  this  subject  and  to  the  present  appeal,  and  requested 
liim  to  advise  me  whether  it  was  the  desire  of  the  Attorney- 
General  that  the  action  taken  in  disapproving  the  expenses 
of  laundry  in  the  vouchers  of  Office  Deputies  Tucker  and 
Heckle  should  be  regarded  as  a  precedent.  In  reply  I  re- 
ceived, on  the  9th  ultimo,  the  following  letter  from  the  Attor- 
ney-General : 

"This  department  is  in  receipt  of  your  letter  dated  De- 
cember 21,  1908,  requesting  information  in  regard  to 
whether  any  regulations  have  been  made  by  this  depart- 
ment covering  expenses  for  laundry  incurred  by  office  deputy 
marshals. 

"  In  reply  thereto  you  are  advised  that  this  department  has 
prescribed  no  regulation  on  that  subject,  for  the  reason  that 
it  has  been  believed  that  under  section  10  of  the  act  of  May 
28, 1896,  deputy  marshals  were  not  entitled  to  reimbursement 
of  expenses  for  laundry.  The  use  in  said  section  of  the 
word  *  only '  immediately  after  the  words  '  actual  traveling 
expenses '  has  been  understood  as  a  limitation  upon  the  words 
*  actual  traveling  expenses.'  It  seems  entirely  clear  that  the 
words  '  actual  expenses  for  lodging  and  subsistence '  do  not 
include  expenses  for  laundry. 

"  It  should  be  borne  in  mind  that  a  trip  made  by  an  office 
deputy  marshal  rarely  lasts  more  than  two  or  three  days, 
and  under  the  regulations  made  by  this  department  relative 
to  expenses  of  employees  thereof  laundry  expenses  are  al- 
lowed only  when  a  trip  lasts  a  week  or  more. 

*'  In  view  of  the  foregoing,  it  is  not  deemed  advisable  to 
make  any  regulation  allowing  deputy  marshals  reimburse- 
ment for  expenses  of  laundry." 

I  fully  agiee  with  this  construction  of  the  Attorney- 
General.  Under  this  statute  he  could  not  allow  laundry,  as 
an  expense  incident  to  transportation,  and  he  has  not  seen 
fit  to  allow  office  deputies,  when  traveling,  as  an  incident  to 


Digitized  by  VjOOQIC 


542  DECISIONS   OF   THE   COMPTROLLER. 

lodging  and  subsistence,  laundry  expenses,  when  the  allow- 
ance of  such  expenses  would  still  leave  their  expenses  for 
board  and  lodging  within  the  statutory  limit  of  $2  per  day. 

From  the  foregoing,  and  in  view  of  the  fact  that  there  is 
no  law  or  regulation  in  force  expressly  allowing  expenses  of 
laundry  to  oflBce  deputy  marshals,  charged  in  the  vouchers 
of  Office  Deputies  Tucker  and  Heckle,  the  action  of  the 
Auditor  in  disallowing  said  expenses  as  charged  by  these 
deputies  is  affirmed. 

2.  The  second  class  of  items  disallowed  by  the  Auditor 
consists  of  mileage  charged  by  Field  Deputy  Sutton  in  going 
from  Adel  to  Cordele,  Ga.,  February  29,  1908,  and  from 
Adel  to  Valdosta,  Ga.,  March  3,  1908,  to  get  certain  writs 
for  the  purpose  of  serving  them.  After  reaching  Cordele 
and  Valdosta  he  received  the  writs  and  entered  upon  their 
service,  one  being  served  at  Cordele,  the  place  where  he 
received  it,  and  the  other  (received  at  Valdosta)  was  served 
at  Boston,  Ga.  The  Auditor  allowed  mileage  for  travel 
performed  subsequently  to  the  receipt  by  the  deputy  of  the 
process,  but  disallowed  mileage  claimed  for  travel  prior  to 
the  time  the  deputy  received  the  process. 

The  marshal  contends  that  the  mileage  was  improperly 
disallowed,  and  states  that  this  fl^ld  deputy's  "  headquarters  " 
were  at  Adel,  that  in  one  case  he  mailed  the  writ  to  Cordele 
and  telegraphed  the  deputy  to  go  to  Cordele  and  get  it, 
that  in  the  other  case  the  United  States  conmiissioner  at 
Valdosta  issued  a  warrant  for  a  defendant  at  Boston,  Ga., 
and  telephoned  the  deputy  to  come  to  Valdosta  and  get  pos- 
session of  the  writ;  from  which  it  would  appear  that  the 
marshal  is  under  the  impression  that  the  United  States  is 
liable  to  pay  a  field  deputy  marshal  mileage  for  travel  per- 
formed under  instructions  issued  by  the  marshal,  or  by  a 
commissioner,  in  traveling  to  get  possession  of  process,  pro- 
vided he  afterwards  receives  the  process  and  serves  it. 

The  law  makes  no  provision  for  an  official  residence  or 
"  headquarters  ''  of  a  -field  deputy  marshal,  or  for  a  "  place  of 
his  regular  employment,"  as  in  the  case  of  an  o-f^ce  deputy 
marshal  (4  Comp.  Dec,  565),  and  although  it  is  customary 
to  appoint  field  deputies  at  convenient  places  throughout  the 
district  for  the  prompt  service  of  process  in  the  territory 
immediately  adjacent,  still  there  is  no  authority  of  law  under 
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which  such  field  deputy  can  claim  allowances  for  expenses 
or  mileage  when  absent  from  home  on  the  ground  that  he 
is  absent  from  his  official  residence  on  official  business,  the 
law  not  giving  him  any  right  to  mileage,  or  to  expenses  in 
lieu  of  mileage,  except  where  he  is  traveling  upon  process. 
It  can  not  be  considered  in  ordinary  cases  that  a  field  deputy 
marshal  is  traveling  upon  process,  or  that  he  has  entered  upon 
the  service  of  process  so  as  to  entitle  him  to  mileage  prior 
to  the  time  he  has  received  such  process.  In  the  present  case 
the  field  deputy  charged  mileage  going  to  serve  warrants  of 
arrest,  which  warrants  were  not  in  his  hands,  and  it  is  ob- 
vious that  had  he  found  the  accused  he  could  not  have 
arrested  them.  (See  Kinney  v.  United  States^  54  Fed.  Rep., 
SIS,  317.) 

The  long-continued  and  well-established  practice  of  the 
accounting  officers  has  been  to  compute  mileage,  under  para- 
graph 25  of  section  829,  Revised  Statutes,  at  6  cents  a  mile, 
in  going  only,  to  serve  process,  from  the  place  where  the 
deputy  enters  upon  the  service  of  the  writ,  provided  the 
mileage  so  computed  "  does  not  exceed  the  actual  mileage 
from  the  place  where  the  writ  is  received  to  the  place  of 
service."  (3  Comp.  Dec,  666;  4  id.,  371,  565;  5  id,,  938;  10 
id,,  806 ;  United  States  v.  Nix,  189  U.  S.,  201 ;  Instructions  of 
the  Attorney-General  to  United  States  Marshals,  paragraph 
448.) 

In  the  present  case  the  mileage  charged  by  this  field  deputy 
in  going  to  serve,  at  a  time  when  he  had  no  writ  in  his  posses- 
sion that  he  could  serve,  was  disapproved  by  the  Department 
of  Justice  and  disallowed  by  the  Auditor  in  conformity  to 
the  practice  and  decisions  above  cited,  and  the  long-continued 
practice  will  be  adhered  to ;  therefore  the  action  of  the  Audi- 
tor in  disallowing  the  mileage  is  affirmed. 


PENSION  CHECK  IN  FAVOR  OF  DESERTED 
WIFE  OF  A  PENSIONER. 

The  proceeds  of  an  unnegotiated  check  drawn  in  favor  of  the  deserted 
wife  of  a  pensioner  in  payment  of  one-half  the  amount  of  his 
pension  under  the  act  of  March  3,  1899,  and  in  her  possession  at 
the  time  of  her  death,  does  not  become  an  asset  of  her  estate. 
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{Decision   by  Assistant   Comptroller  Mitchell^   March   IS^ 

1909.) 

The  Auditor  for  the  Interior  Department  has  subnaitted 
for  approval,  disapproval,  or  modification  the  following 
decision : 

"  It  appears  from  the  evidence  submitted  with  the  applica- 
tion of  Mrs.  Maud  E.  Stebbins  for  the  payment  to  her,  with- 
out administration,  of  the  proceeds  of  an  unnegotiated  check 
drawn  December  11,  1908,  on  the  Assistant  Treasurer  at 
New  York  by  the  pension  agent  at  Columbus,  Ohio,  for  $18, 
in  favor  of  Ann  E.  Chestnut,  (1)  that  such  check  was  issued 
in  pursuance  of  the  provision  found  in  the  act  of  March  3, 
1899  (30  Stat.,  1379),  to  pay  to  the  said  Ann  E,  Chestnut, 
as  a  deserted  wife,  one-half  of  the  pension  due  her  husband, 
John  B.  McChesney,  under  pension  certificate  No.  684145; 
(2)  that  the  check  was  delivered  to  the  payee  and  was  in 
her  possession  unindorsed  at  the  time  of  her  death. 

"  In  7  Comp.  Dec,  822,  a  decision  reported  from  this  office 
was  approved,  in  which  it  was  held :  '  In  view  of  the  feet 
that  the  payee  of  the  check  was  not  a  pensioner,  and  that  her 
right  to  participate  in  her  husband's  pension  terminated 
with  her  death,  it  is  the  opinion  of  this  olnce  that  the  mailing 
of  a  check  to  the  address  of  the  pensioner's  wife  subsequent 
to  her  death  did  not  constitute  payment  of  one-half  the  pen- 
sion ♦  *  *  and  that  the  check  should  not  be  regarded 
as  an  asset  of  the  deceased's  estate,  but  should  be  canceled,' 
and  the  proceeds  paid  to  the  pensioner. 

"  That  decision  involved  an  original  construction  of  the 
provision  in  the  act  of  March  2,  1895,  as  follows ;  *  *  *  ♦ 
And  the  mailing  of  a  pension  check,  drawn  by  a  pension 
a^ent  in  payment  of  a  pension  due,  to  the  address  of  a  pen- 
sioner, shall  constitute  payment  in  the  event  of  the  death  of  a 
pensioner  subsequent  to  the  execution  of  the  voucher  therefor.' 

"  It  appears  that  since  the  date  of  that  decision  checks 
drawn  in  favor  of  deserted  wives  who  died  before  collecting 
or  negotiating  such  checks  have  been  canceled  and  the 
amounts  paid  to  the  pensioned  husbands  irrespcictive  of  the 
dates,  relatively  to  the  death  of  the  payee,  of  the  mailing 
and  delivery  of  the  checks. 

"  A  right  to  indorse  and  collect  a  check,  properly  issued 
by  a  pension  agent  in  favor  of  a  deserted  wife,  is  fully  per- 
fected upon  the  delivery  of  such  check  to  the  payee  and  such 
vested  right  is  not  extinguished  or  transferred  to  her  hus- 
band, the  pensioner,  as  a  consequence  of  her  omission  to  in- 
dorse and  collect  the  check. 
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"  I  therefore  hold,  and  so  decide,  that  uniiegotiated  checks 
issued,  in  pursuance  of  the  provisions  of  law  and  the  orders 
of  the  Conunissioner  of  Pensions,  in  favor  of  and  delivered 
to  the  deserted  wives  of  pensioners  constitute  assets  of  the 
estates  of  such  payees  and  that  the  cancellation  and  dis- 
position of  the  proceeds  of  such  checks  inconsistently  with 
the  rights  of  the  heirs,  distributees,  and  creditors  of  the  de- 
ceasea  payees  is  unauthorized. 

"As  this  decision  is  a  modification  of  an  existing  practice, 
it  is  reported  in  pursuance  of  the  requirements  of  law  for 
your  approval,  disapproval,  or  modification." 

The  act  of  March  2, 1895  (28  Stat.,  964,  965),  provides: 

"  That  from  and  after  the  twenty-eighth  day  of  Septem- 
ber, eighteen  hundred  and  ninety-two,  the  accrued  pension 
to  the  date  of  the  death  of  any  pensioner,  or  of  any  person 
entitled  to  a  pension  having  an  application  therefor  pending, 
and  whether  a  certificate  therefor  shall  issue  prior  or  subse- 
quent to  the  death  of  such  person,  shall,  in  the  case  of  a  per- 
son pensioned,  or  applying  for  pension,  on  account  of  his 
disabilities  or  service,  be  paid,  first,  to  his  widow ;  second,  if 
there  is  no  widow^  to  his  child  or  children  under  the  age  of 
sixteen  years  at  his  death ;  third,  in  case  of  a  widow,  to  her 
minor  children  under  the  age  of  sixteen  years  at  her  death. 
Such  accrued  pension  shall  not  be  considered  a  part  of  the 
assets  of  the  estate  of  such  deceased  person,  nor  be  liable  for 
the  payment  of  the  debts  of  said  estate  in  any  case  whatso- 
ever, but  shall  inure  to  the  sole  and  exclusive  benefit  of  the 
widow  or  children.  And  if  no  widow  or  child  survive  such 
pensioner,  and  in  the  case  of  his  last  surviving  child  who 
was  such  minor  at  his  death,  and  in  case  of  a  dependent 
mother,  father,  sister,  or  brother,  no  payment  whatsoever  of 
their  accrued  pension  shall  be  made  or  allowed  except  so 
much  as  may  be  necessary  to  reimburse  the  person  who  bore 
the  expense  of  their  last  sickness  and  burial,  if  they  did  not 
leave  sufficient  assets  to  meet  such  expense.  And  the  mail- 
ing of  a  pension  check,  drawn  by  a  pension  agent  in  payment 
of  a  pension  due,  to  the  address  of  a  pensioner,  shall  con- 
stitute payment  in  the  event  of  the  death  of  a  pensioner 
subsequent  to  the  execution  of  the  voucher  therefor.  And 
all  pnor  laws  relating  to  the  payment  of  accrued  pension  are 
hereby  repealed." 

Section  4766  of  the  Revised  Statutes,  as  amended  by  the 
acts  of  August  8,  1882  (22  Stat.,  373),  and  March  3,' 1899 
(80  Stat,  1379),  in  so  far  as  is  here  material,  provides: 

"Hereafter  no  pension  shall  be  paid  to  any  person  other 
than  the  pensioner  entitled  thereto,  nor  otherwise  than  ac- 
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cording  to  the  provisions  of  this  title;  ♦  ♦  *  Provided 
further^  That  in  case  a  resident  pensioner  of  the  United 
States  shall  for  a  period  of  over  six  months  desert  his  law- 
ful wife,  she  being  a  woman  of  good  moral  character  and 
in  necessitous  circumstances,  or,  if  he  have  no  lawful  wife, 
shall  desert  his  legitimate  minor  child  or  children  under 
sixteen  years  of  age,  or  his  permanently  helpless  and  de- 
pendent child,  the  Commissioner  of  Pensions  is  hereby  di- 
rected, upon  being  satisfied  by  competent  evidence  of  such 
desertion,  to  cause  one-half  of  the  pension  due  or  to  become 
due  said  pensioner  during  the  continuance  of  such  desertion 
to  be  paid  to  the  wife,  or  m  case  there  is  no  wife,  to  the  legal 
guardian  of  the  child  or  children:  *  *  *.  In  all  cases 
the  question  of  desertion  *  ♦  *  necessitous  circum- 
stances, and  of  good  moral  character  shall  be  ascertained 
and  determined  by  the  Commissioner  of  Pensions  under  such 
rules  and  regulations  as  he  shall  prescribe,    *     *     *•" 

These  acts  in  pari  materia  should  be  read  and  construed 
together  in  order  to  ascertain  their-  meaning.  The  act  of 
March  2,  1895,  aupra^  evinces  a  policy,  and  I  am  of  opinion 
it  embraces  all  money  appropriated  to  pay  pensions  and 
prohibits  its  being  considered  or  becoming  a  part  of  the 
assets  of  the  estate  of  a  deceased  person,  or  from  being  liable 
for  the  payment  of  the  debts  of  said  estate  unless  it  shall  be 
paid  to  the  pensioner  in  his  lifetime  and  thereby  become  a 
part  of  his  general  assets;  and  I  do  not  think  said  act  in 
this  respect  was  in  any  way  changed  by  the  act  of  March  3, 
1899,  supra^  but  that  the  limitations  and  conditions  embraced 
in  the  act  of  March  2,  1895,  should  be  read  into  the/act  of 
March  3,  1899. 

In  Donnelly  v.  United  States  (17  Ct.  CL,  108)  the  court 
said: 

"  A  pension  is  a  periodical  allowance  of  money  to  a  person, 
in  the  nature  partly  of  a  gratuity  and  partly  of  payment 
for  past  benefits  conferred;  payment  because  it  is  supposed 
to  be  in  consideration  of  previous  services  rendered  to  the 
Government  or  the  public,  for  which  the  compensation  before 
made,  if  any,  was  inadequate  in  proportion  to  the  benefits 
received  and  the  ability  of  the  nation  in  its  prosperity  to 
pay ;  a  gratuity,  because  it  is  not  ordinarily  founded  on  con- 
tract, and  in  such  case  can  not  be  demanded  as  a  legal  right 
until  the  Government  has  acknowledged  its  moral  obligation 
and  made  the  grant.  As  it  is  purely  voluntary,  its  payment 
must  be  made  and  accepted  in  exact  conformity  witii  the 
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terms  of  the  grant,  and  must  be  subject  to  all  the  limita- 
tions, conditions,  and  exceptions  therein  contained." 

In  United  States  v.  Teller  (107  U.  S.,  M,  68)  the  Supreme 

Court  said : 

"No  pensioner  has  a  vested  legal  right  to  his  pension. 
Pensions  are  the  bounties  of  the  Government,  which  Con- 
gress has  the  right  to  give,  withhold,  distribute,  or  recall,  at 
Its  discretion." 

The  act  of  March  3,  1899,  directs  the  Commissioner  of 
Pensions  upon  the  conditions  specified  therein  "to  cause 
one-half  of  the  pension  due  or  to  become  due  said  pensioner 
during  the  continuance  of  such  desertion  to  be  paid  to  the 
wife."  The  money  that  is  directed  by  said  act  to  be  paid  to 
the  wife  is  pension  money — money  that  is  appropriated  to 
pay  pensions;  but  I  do  not  think  it  makes  her  a  pensioner 
within  the  meaning  of  the  provision  in  the  act  of  March  2, 
1895,  supra^  that  "  the  mailing  of  a  pension  check,  drawn  by 
a  pension  agent  in  payment  of  a  pension  due,  to  the  address 
of  a  pensioner,  shall  constitute  payment  in  the  event  of  the 
death  of  a  pensioner  subsequent  to  the  execution  of  the 
voucher  therefor." 

The  pension  is  granted  to  her  husband  because  of  services 
rendered  by  him  to  the  Government,  and  the  pension  certifi- 
cate is  issued  to  him,  and  his  name  and  not  hers  is  borne  on 
the  roll  of  the  pensioners.  She  is  merely  a  beneficiary  of  a 
part  of  her  husband's  pension  considered  as  his  pension. 
Upon  the  facts  stated  by  the  Auditor  I  do  not  think  the 
mere  issuing  and  delivery  of  the  check  to  her  constituted  pay- 
ment. The  check  could  not  be  paid  by  an  assistant  treasurer 
or  designated  depository  of  the  United  States.  It  was  not 
a  completed  instrument  after  her  death  upon  which  any  pay- 
ment could  be  made.  {United  States  v.  Albert^  45  Fed.  Rep., 
552.) 

In  19  Op.  Att.  Gen.,  1,  it  was  said : 

"  The  question  is  thus  reduced  to,  what  is  a  payment  to  a 
pensioner  in  his  lifetime?  In  the  absence  or  special  con- 
tract the  presumption  is  that  the  payment  of  an  obligation 
shall  be  made  in  money.  This  presumption  applies  to  a 
pensioner  as  well  as  to  anyone  else.  Till  he  gets  his  money, 
or  that  which  in  law  is  its  equivalent,  he  is  not  paid  nor  is 
the  Government  discharged.    If  he  receives  a  check  but  never 
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transfers  it  nor  gets  the  check  cashed,  he  has  not  received  his 
money/' 

This  is  the  law  except  as  to  cases  falling  under  the  sf^ecial 
provision  in  the  act  of  March  2,  1895,  supra. 

It  is  understood  to  be  the  practice  of  the  Interior  Depart- 
ment, whenever  a  check  is  drawn  and  mailed  to  a  de- 
serted wife  under  the  act  of  March  3,  1899,  and  has  been  re- 
turned because  the  payee  has  died  before  cashing  or  indorsing 
the  same,  to  forward  the  check  to  the  pension  agent  by 
whom  it  was  issued  with  instructions  to  him  to  pay  the 
amount  thereof  to  the  pensioner.  The  views  herein  expressed 
are  not  in  conflict  with  the  decision  in  9  Comp.  Dec.,  70. 

The  proposed  decision  by  the  Auditor  is  not  approved. 


PAY  OV  NAVY  MAIL  CLERKS. 

The  additional  pay  for  an  enlisted  man  of  the  Navy  selected  and 
designated  as  Navy  mail  clerk  under  the  provisions  of  the  act 
of  May  27,  1908,  Is  dependent  upon  the  performance  of  the  sen-- 
Ices  prescribed  by  said  act. 

A  Navy  mail  clerk  absent  from  his  vessel  and  undergoing  treatment 
at  a  hospital  on  shore,  where  he  can  not  perform  his  duties  as 
Navy  mail  clerk,  is  not  entitled  to  the  additional  pay. 

{Assistant   Comptroller  Mitchell   to   the   Secretary  of   the 
Navy,  March  16,  1909.) 

I  have  received,  b}'  your  reference  of  February  16,  1909, 
a  communication  from  G.  P.  Auld,  paymaster,  U.  S.  Navy, 
requesting  a  decision  as  follows: 

"  Decision  of  the  Comptroller  is  respectfully  requested  as 
to  whether  M.  D.  King,  chief  master-at-arms,  U.  S.  Navj', 
who  holds  an  appointment  from  the  Postmaster-General  as 
Navy  mail  clerk  under  provisions  of  act  of  Congress  approved 
May  27,  1908,  is  entitled  to  the  pay  of  the  clerkship  wnile  in 
hospital. 

"  2.  King  has  been  in  hospital  since  January  14,  1909,  and 
is  likely  to  be  there  for  a  considerable  time." 

This  Navy  mail  clerk's  station  is  on  board  the  U.  S.  S. 
Wahash,  the  receiving  ship  at  the  navy  yard,  Boston,  Mass. 
I  understand  that  he  is  in  hospital  on  shore,  and  not  able  to 
])erform  his  duties  as  mail  clerk. 
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The  provision  for  Navy  mail  clerks  is  in  the  act  making 
appropriations  for  the  service  of  the  Post-Office  Department 
for  the  fiscal  year  ending  June  30,  1909,  "  and  for  other  pur- 
poses," approved  May  27,  1908  (35  Stat.,  417),  and  is  as 
follows : 

"  That  enlisted  men  of  the  United  States  Navy  may.  upon 
selection  by  the  Secretary  of  the  Navy,  be  designated  by  the 
Post-Office'  Department  as  '  Navy  mail  clerks '  and  '  assistant 
Navy  mail  clerks,''  who  shall  be  authorized  to  receive  and 
open  all  pouches  and  sacks  of  mail  addressed  to  naval  vessels, 
to  make  proper  delivery  of  such  mail,  to  receive  matter  for 
transmission  in  the  mails,  to  receipt  for  registered  matter 
(keeping  an  accurate  record  thereof),  to  keep  and  have  for 
sale  an  adequate  supply  of  postage  stamps,  to  make  up  and 
dispatch  mails,  and  other  postal  duties  as  may  be  authorized 
by  the  Postmaster-General,  all  in  accordance  with  such  rules 
and  regulations  as  may  be  prescribed  by  the  commanding 
officer  of  the  vessel  or  of  the  squadron  to  which  the  vessel  is 
attached.  Each  mail  clerk  and  assistant  mail  clerk  shall 
take  the  oath  of  office  prescribed  for  employees  of  the  postal 
service  and  shall  give  Dond  to  the  United  States  in  the  sum 
of  one  thousand  dollars  for  the  faithful  performance  of  his 
duties  as  such  clerk,  and  shall  be  amenable  in  all  respects  to 
naval  discipline,  except  that,  as  to  their  duties  as  such  clerks, 
the  commanding  officers  of  the  vessels  upon  which  they  are 
stationed  shall  require  them  to  be  governed  by  the  postal  laws 
and  regulations  of  the  United  States.  Whenever  necessity 
arises  therefor  any  assistant  mail  clerk  may  be  required  by 
the  commanding  officer  of  the  vessel  upon  which  he  is  sta- 
tioned or  of  the  squadron  to  which  said  vessel  is  attached  to 
perform  the  duties  of  mail  clerk.  They  shall  receive  as  com- 
pensation for  such  services  from  the  Navy  Department,  in 
addition  to  that  paid  them  of  the  grade  to  which  they  are 
assigned,  such  sum  in  the  case  of  mail  clerks  not  to  exceed 
five  nundred  dollars  per  annum,  and  in  that  of  assistant  mail 
clerks  not  to  exceed  three  hundred  dollars  per  annum,  as  may 
be  determined  and  allowed  by  the  Navy  Department." 

The  primary  employment  of  a  Navy  mail  clerk  is  that  of 
enlistment.  No  one  except  an  enlisted  man  may  be  "  se- 
lected "  by  the  Secretary  of  the  Navy  and  "  designated  "  by 
the  Post-Office  Department  as  a  Navy  mail  clerk.  The  law 
requires  that  he  shall  become  qualified  by  taking  the  oath  of 
office  prescribed  for  employees  of  the  postal  service  (sec. 
391,  Revised  Statutes)  and  give  bond  for  the  faithful  per- 
formance of  his  duties  as  snch  clerk.     The  duties  pertaining 
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to  the  additional  employment  are  prescribed,  and  the  law 
provides  that  he  shall  receive  as  "  compensation  for  such 
services^^''  in  addition. to  that  provided  for  his  grade  as  en- 
listed man,  a  sum  to  be  determined  and  allowed  by  the  Sec- 
retary of  the  Navy  not  to  exceed  $500  per  annum,  and  pay- 
able from  naval  appropriations.  The  duties  prescribed  for 
Navy  mail  clerks  are  similar  to  those  of  a  postmaster  on 
shora  In  the  case  of  the  postmaster,  however,  the  pay  is  an 
annual  sum  without  conditions  as  to  the  performance  of  the 
duties,  while  the  language  of  the  statute  above  quoted  makes 
the  compensation  of  Navy  mail  clerks  dependent  upon  the 
performance  of  the  services  prescribed.  I  am  of  opinion, 
therefore,  that  an  enlisted  man  designated  as  Navy  mail 
clerk  for  duty  on  a  vessel,  who  is  absent  from  the  vessel  and 
undergoing  treatment  in  a  hospital  on  shore  where  he  can 
not  perform  his  duties  as  such  Navy  mail  clerk,  is  not  entitled 
to  the  additional  compensation  provided  for  Navy  mail  clerks 
by  the  act  above  quoted. 


USE  OF  MONEY  RECEIVED  FROM  FINES  AND 
FORFEITURES  IMPOSED  BY  NAVAL  COURTS- 
MARTIAL. 

The  act  of  March  3,  1909,  requires  that  money  received  from  fines 
and  forfeitures  imposed  by  naval  courts-martial  shall  be  applied 
to  the  payment  of  the  transportation  expenses  of  discharj^ced 
naval  prisoners  In  the  event  said  prisoners  have  no  money  to 
their  credit  when  discharged,  but  the  act  does  not  require  that 
the  said  money  shall  be  exclusively  so  applied,  and  the  provisions 
of  section  4809,  Revised  Statutes,  and  of  the  naval  act  of  June  7. 
1900,  continue  In  force  to  the  extent  that  so  much  of  the  "  money 
received  from  fines  and  forfeitures"  as  is  not  needed  under  the 
act  of  March  3,  1909,  is  entitled  to  go  to  the  credit  of  the  naval 
hospital  fund. 

{Assistant   Connptroller  Mitchell  to   the  Secretary  of  the 
Navy,  March  17,  1909.) 

I  am  in  receipt  of  your  letter  of  March  9,  1909,  as  follows : 

"  The  act  making  appropriations  for  the  naval  service  for 
the  fiscal  year  ending  June  30,  1910,  approved  March  3.  1909 
(Public,  No.  308),  contains  the  following  provision: 

" '  That  the  Secretary  of  the  Navy  is  hereafter  authorized 
to  transport  to  their  homes  or  places  of  enlistment,  as  he  may 
designate,  all  discharged  naval  prisoners;  the  expense  of  such 
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transportation  shall  be  paid  out  of  any  money  that  may  be 
to  the  credit  of  prisoners  when  discharged;  where  there  is 
no  such  monw,  the  expense  shall  be  paid  out  of  money  re- 
ceived from  fines  and  forfeitures  imposed  by  naval  courts- 
martial.' 

"  Under  prior  laws  '  money  received  from  fines  and  for- 
feitures imposed  by  naval  courts-martial '  has  been  placed 
to  the  credit  of  the  naval  hospital  fund  (February  20,  1811, 
2  Stat,  650;  July  10,  1832,  4  Stat.,  573;  sec.  4809,  Revised 
Statutes).  Your  decision  is  requested  as  to  whether  the 
above  provision  of  the  naval  appropriation  act  repeals  these 
prior  laws  and  has  the  effect  of  establishing,  as  a  distinct 
fund,  all  money  received  from  fines  and  forfeitures  imposed 
by  naval  courts-martial,  to  be  used  for  transportation  of 
discharged  prisoners,  and  the  balance,  if  any,  to  be  disposed 
of  in  such  manner  as  Congress  may  hereafter  authorize;  or 
whether  such  fines  and  forfeitures  are  to  be  placed  to  the 
credit  of  the  naval  hospital  fund,  to  be  used  as  heretofore, 
and  disbursements  for  transportation  of  discharged  prisoners 
made  from  the  general  fund." 

Under  section  4809,  Revised  Statutes,  "  all  fines  imposed 
on  Navy  officers,  seamen,  and  marines  shall  be  paid  to  the 
Secretary  of  the  Navy,  for  the  maintenance  of  Navy  hos- 
pitals;" and  under  the  naval  act  of  June  7,  1900  (31  Stat., 
697),  "  all  forfeitures  on  account  of  desertion  shall  be  passed 
to  the  credit  of  the  naval  hospital  fund."  The  naval  hos- 
pital fund  also  derives  income  from  a  tax  imposed  on  the 
pay  of  each  officer,  seaman,  and  marine  (sec.  4808,  Revised 
Statutes),  from  commuted  rations  (sec.  4812,  Revised 
Statutes),  and  from  piensions  (sec.  4813,  Revised  Statutes). 
After  moneys  derived  from  fines  and  forfeitures  have  passed 
to  the  credit  of  the  naval  hospital  fund  they,  together  with 
the  moneys  from  the  other  sources  of  income,  properly  take 
on  the  character  of  that  fund,  and  must  be  applied  to  the 
purposes  for  which  the  general  fund  was  created. 

Under  the  act  of  March  3,  1909  (35  Stat,  756),  quoted 
in  your  letter  supra^  where  there  is  no  money  to  the 
credit  of  naval  prisoners  when  discharged,  the  expense  of 
transportation  to  their  homes  or  places  of  enlistment  "  shall 
be  paid  out  of  money  received  from  fines  and  forfeitures  im- 
posed by  naval  couits-martial."  The  provision  does  not 
authorize  the  transportation  expenses  of  discharged  naval 
prisoners  to  be  paid  out  of  the  naval  hospital  fund,  and 
said  fund  can  not  be  so  applied.    The  authority  given  by  the 
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act  of  March  3,  1909,  is  to  pay  the  transportation  expenses 
from  "  money  received  from  fines  and  forfeitures,"  and  it 
is  the  moneys  that  stand  as  receipts  of  that  character  and 
before  they  are  passed,  to  the  credit  of  the  naval  hospital 
fund  that  may  be  so  applied.  The  act  of  March  3,  1909, 
however,  does  not  necessarily  exclude  the  naval  hospital  fund 
from  receiving  any  of  the  moneys  arising  from  finfes  and 
forfeitures.  It  undoubtedly  requires  said  moneys  to  be  ap- 
plied in  the  first  instance  to  the  payment  of  the  transportation 
expenses  of  discharged  naval  prisoners,  in  the  event  said  pris- 
oners have  no  money  to  their  credit  when  discharged ;  but  it 
would  seem  to  be  proper  and  in  accordance  with  the  act  to 
withhold  from  the  hospital  fund  only  so  much  of  said  mon- 
eys as  are  necessary  to  meet  the  needs  for  said  transportation 
expenses;  the  effect  of  the  said  act  of  March  3,  1909,  being 
only  to  modify  the  right  to  all  of  said  moneys  which  the 
naval  hospital  fund  theretofore  had.  There  is  nothing  in 
the  act  of  March  3,  1909,  to  require  giving  it  a  meaning  that 
the  "  money  received  from  fines  and  forfeitures  "  shall  be 
exclusively  for  the  payment  of  the  transportation  expenses 
of  discharged  naval  prisoners,  and  I  am  of  opinion  the  pro- 
visions of  section  4809,  Revised  Statutes,  and  of  the  naval 
act  of  June  7,  1900,  quoted  supra^  continue  in  force  to  the 
extent  that  so  much  of  the  "  money  received  from  fines  and 
forfeitures  "  as  is  not  needed  under  the  act  of  March  3, 1909, 
is  entitled  to  go  to  the  credit  of  the  naval  hospital  fund. 


SIGNATURE  OF  CLAIMANT  TO  CERTIFICATE  ON 

VOUCHER. 

The  signature  of  a  claimant  to  the  certificate  on  a  voucher,  required 
by  paragraph  3  of  Treasury  Department  Circular  No.  52  of  1907, 
is  an  essential  part  of  the  evidence  in  support  of  the  claim.  The 
claimant  may  sign  his  name  in  full  or  by  initial. 

{Comptroller  Tracewell  to  A,  H.  Quarles^  special  disbursing 
agent,  March  18,  1909,) 

By  reference  from  the  Auditor  for  the  Interior  Depart- 
ment, dated  March  10,  1909,  I  have  received  your  letter  of 
March  5,  1909,  addressed  to  him,  as  follows: 

"Please  advise  me  what  course  to  follow  under  the  fol- 
lowing conditions :  One  of  the  teachers  in  Alaska,  at  Sinuk, 
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accepted  the  appointment  as  teacher,  and  signed  her  name 
*Miss  Margaret  Powell;*  her  vouchers  for  salary  were  so 
signed  for  three  months,  and  her  checks  read  accordingly. 
Now,  however,  in  an  expense  account  received  recently,  she 
signs  as  '  Miss  M.  E.  Powell.' 

"  In  a  somewhat  similar  case,  but  where  initials  were  the 
same,  I  have  once  or  twice  written  in  the  full  name  in  red 
ink,  and  made  out  the  checks  accordingly  (similar  to  pre- 
vious checks  where  the  voucher  was  signed  with  the  full 
name).  In  the  case  of  Miss  Powell,  however,  a  new  initial 
is  brought  into  the  name,  and  I  do  not  know  what  to  do  with 
the  voucher. 

"  It  would  take  several  months  to  get  a  new  voucher,  or 
the  return  of  the  old  one.  This  is  not  an  unusual  question 
with  us  in  the  Alaska  work,  where  it  sometimes  takes  nearly 
a  year  to  have  a  correction  or  change  made  in  a  voucher. 

"An  early  answer,  with  advice  what  to  do  in  this  case, 
as  well  as  in  cases  of  a  similar  character,  will  be  greatly 
appreciated." 

Under  section  8  of  the  act  of  July  31, 1894  (28  Stat,  208), 
the  Comptroller  of  the  Treasury  has  exclusive  jurisdiction 
to  render  advance  decisions  upon  any  question  involving 
a  payment  to  be  made.  I  will  consider  your  letter  as  a  re- 
quest for  my  decision.  You  do  not  transmit  the  voucher  sub- 
mitted to  you  for  payment.  You  request  my  decision  as  to 
the  sufficiency  of  the  signature  of  Miss  M.  E.  Powell  to  the 
certificate  of  a  voucher  in  an  expense  account  of  Miss  Mar- 
garet Powell. 

Paragraph  3  of  Treasury  Department  Circular  No.  52  of 
1907  provides: 

"All  vouchers  for  payment  by  disbursing  officers,  except 
those  required  by  law  to  be  verified  by  affidavit,  and  the  ex- 
pense accounts  of  the  civilian  officers,  employ,ees,  and  agents 
of  the  Government,  which  shall  be  verined  by  affidavit  as 
heretofore,  shall  be  certified  by  the  claimant  as  correct  and 
just,    *     *     *." 

A  voucher  is  simply  the  means  of  getting  together  the 
evidence  in  support  of  a  claim  against  the  Government. 
The  signature  of  the  claimant  to  the  certificate  is,  under  the 
provision  of  paragraph  3,  supra^  an  essential  part  of  the 
evidence.  You  should  be  fully  satisfied  that  the  signature 
attached  to  the  certificate  is  in  fact  the  signature  of  the 
claimant,  whether  the  name  is  signed  in  full  or  by  initials. 
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I  have,  therefore,  to  advise  you  that,  if  you  are  fully 
satisfied  that  the  signature,  "  Miss  M.  E.  Powell,"  is  the  sig- 
nature of  the  claimant,  and  the  voucher  is  otherwise  correct, 
you  are  authorized  to  make  payment. 

It  is  noted  in  your  letter  that  in  a  somewhat  similar  case 
you  say  you  have  written  in  the  full  name  of  the  claimant 
who  signed  by  initials.  You  are  not  authorized  to  make 
any  material  change  in  the  signature  of  a  claimant  or  in 
the  body  of  a  voucher  submitted  to  you  for  payment. 


COMPENSATION  TO  LABORER  IN  GOVERNMENT 
PRINTING  OFFICE  INJURED  IN  COURSE  OF 
EMPLOYMENT. 

The  Government  Printing  Office  is  a  manufacturing  establishment 
within  the  meaning  of  section  1  of  the  act  of  May  30,  1908,  grant- 
ing to  persons  employed  as  artisans  or  laborers  by  the  United 
States  in  its  **  manufacturing  establishments "  the  right  to  com- 
pensation while  disabled  from  injuries  received  in  the  course  of 
their  employment. 

The  appropriation  **  Public  printing  and  binding,  1909,"  being  the 
appropriation  from  which  a  laborer  injured  in  the  Government 
Printing  Office  in  the  course  of  his  employment  was  being  paid 
when  injured,  is  applicable  to  the  payment  to  him  of  the  pay 
accruing  to  him  under  the  act  of  May  30,  1908,  while  disabled 
from  the  injury. 

{Decision  by  Comptroller  Tracewell^  March  18^  1909.) 

The  Auditor  for  the  State  and  other  Departments  has  sub- 
mitted for  approval,  disapproval,  or  modification  a  decision 
dated  March  11,  1909,  as  follows: 

"  There  is  before  this  office  the  account  of  John  S.  Leech, 
formerly  Public  Printer,  for  the  month  of  September,  1908. 
Voucher  15,  a  pay  roll,  shows  a  payment  to  James  A.  Sim- 
mons, an  employee  of  the  Government  Printing  Office,  under 
the  provisions  of  the  act  of  May  30,  1908  (35  Stat.,  556). 
Attached  to  the  roll  is. a  specific  approval  by  the  Secretary  of 
Commerce  and  Labor  of  the  employee's  claim  for  compensa- 
tion, together  with  certificates  showing  compliance  witn  cer- 
tain requirements  established  in  his  case  by  the  Secretary. 

"  The  benefits  of  the  act  apply  to  '  any  person  employed  by 
the  United  States  as  an  artisan  or  laborer  in  any  of  its  manu- 
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facturing  establishments,  arsenals,  or  navy  yards,  *  *  *.' 
In  considering  whether  or  not  the  Government  Printing  Of- 
fice comes  within  the  categorv  of  a  manufacturing  establish- 
ment, I  have  reached  an  affirmative  conclusion.  Without 
attempting  to  cite  or  discuss  the  definitions  of  '  manufactur- 
ing' in  the  various  dictionaries,  I  think  the  word  may  be 
properly  applied  to  an  establishment  engaged  in  the  produc- 
tion of  printing  and  binding  in  the  shape  of  completed  books. 
More  particularly  does  this  proposition  seem  tenable  in  view 
of  the  scope  and  spirit  of  tne  act.  The  object  is  to  benefit 
employees  whose  work  has  the  element  of  hazard.  One  of 
the  chief  circumstances  of  hazard  which  must  have  been 
within  the  view  of  Congress,  the  danger  that  attends  the  use 
of  machinery,  is  present  as  fully  in  the  Government  Printing 
Office,  with  its  large  equipment  of  machinery  and  its  many 
mechanical  cutting  devices,  as  it  is  in  almost  any  other  estab- 
lishment of  the  Government. 

"  I  decide,  therefore,  that  the  Government  Printing  Office 
is  a  manufacturing  establishment  within  the  meaning  of  the 
act,  and,  further,  tnat  the  appropriation  chargeable  with  the 
compensation  of  the  employee  during  his  incapacity  is  that 
from  which  he  would  have  been  paid  had  he  remained  in 
actual  emplovment — in  the  present  case, '  Public  printing  and 
binding,  1909.' " 

The  facts  show  that  Mr.  Simmons  was  a  laborer. 
Section  1  of  the  act  of  May  30,  1908  (35  Stat.,  656),  ex- 
tends the  benefits  of  the  act  to — 

"  any  person  employed  by  the  United  States  as  an  artisan  or 
laborer  in  any  of  its  manufacturing  establishments,    *     *     *." 

Section  4  of  said  act  (35  Stat.,  557)  further  provides 
that: 

"'  If  the  Secretary  of  Commerce  and  Labor  shall  find  from 
the  report  and  affidavit  or  other  evidence  produced  by  the 
claimant  or  his  or  her  legal  representatives,  or  from  such  ad- 
ditional investigation  as  the  Secretary  of  Commerce  and 
Labor  mav  direct,  that  a  claim  for  compensation  is  estab- 
lished under  this  act,  the  compensation  to  be  paid  shall  be 
determined  as  provided  under  this  act  and  approved  for 
payment  by  the  Secretary  of  Commerce  and  Labor." 

By  section  4  of  the  act  Congress  committed  to  the  Sec- 
retary of  Commerce  and  Labor  the  duty  of  determining 
whether  or  not  "a  claim  for  compensation  is  established" 
under  the  act.     His  construction  of  said  act  as  to  the  class  of 
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claims  embraced  within  it  should  therefore  be  followed  un- 
less such  construction  raises  a  question  of  law  and  is  clearly 
wrong.  (15  Comp.  Dec.,  397;  Bates  <&  Guild  Co,  v.  Payne^ 
194  U.  S.,  lOG,  109.) 

The  Seci'etary  of  Commerce  and  Labor  has  in  this  instance 
found  that  the  claim  of  a  laborer  employed  in  the  Govern- 
ment Printing  Office  is  '"  established  "  within  the  meaning  of 
such  act,  as  evidenced  by  his  approval  of  said  claim,  thereby 
construing  the  Government  Printing  Office  to  be  a  manufac- 
turing establishment  within  the  meaning  of  section  1  of  the 
act.  His  construction  in  this  respect  is  not  clearly  wrong  for 
reasons  stated  by  the  Auditor  and  in  view  of  the  decision  of 
the  court  in  the  case  of  Press  Printing  Co,  v.  State  Board  of 
Assessors  (51  N.  J.  Law^,  75)  to  the  effect  that  a  company  in- 
corporated for  the  purpose  of  printing  and  publishing  books 
and  general  job  printing  is  a  manufacturing  company.  (See 
also  In  re  Keni/on^  1  Utah,  47,  48.)  Said  construction  should 
therefore  be  followed  by  the  Auditor. 

The  appropriation  named  by  the  Auditor  seems  to  be  the 
correct  one,  and,  in  fact,  is  the  only  appropriation  which 
can  be  used  with  which  to  effect  the  payment  intended  and 
provided  by  Congress.  In  fact,  in  the  administration  of 
the  act  the  appropriation  from  which  the  employee  is  being 
paid  before  injury  or  death  must  of  necessity  be  used  to  pay 
the  compensation  provided  by  the  act  for  injury  or  death. 
Congress,  in  so  far  as  I  am  advised,  has  made  no  particular 
appropriation  out  of  which  these  claims  are  to  be  paid.  It 
is  also  evident  from  a  reading  of  the  entire  act  that  it  was 
the  intent  of  Congress  that  these  payments  should  be  speedily 
made  and  out  of  the  appropriation  from  which  the  employee 
was  being  paid  at  the  time  of  the  accident  which  incapaci- 
tated him  for  work  or  caused  his  death.  The  taking  from 
appropriations  made  to  accomplish  certain  results  amounts, 
which  may  in  some  instances  be  large,  with  which  to  continue 
on  the  rolls  disabled  and  dead  employees  will  in  some  in- 
stances cause  serious  delay  and  a  failure  to  accomplish  the 
main  purpose  for  which  the  appropriation  was  made,  but 
this  responsibility  is  with  Congress  and  not  with  those  who 
are  called  upon  to  administer  the  law. 

The  Auditor's  decision  is  approved. 
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JURISDICTION  OF  ACCOUNTING  OFFICERS  IX 
SETTLEMENT  OF  CLAIMS  FOR  REIMBURSE- 
MENT OF  EXPENSES  OF  LAST  SICKNESS  AND 
BURIAL  OF  A  DECEASED  PENSIONER. 

The  accounting  qlficers  have  no  jurisdiction  to  settle  claims  for  reim- 
bursement of  the  exi>enses  of  the  last  sickness  and  burial  of  a 
deceased  pensioner  after  March  4,  1909.  Such  claims  must  be 
settled  bj'  the  Commissioner  of  Pensions. 

{Assistant   Comptroller  Mitchell  to   the  Secretary   of   the 
Treasury,  March  19, 1909.) 

I  have  received  your  communication  of  the  16th  instant, 
requesting  my  views  on  the  last  proviso  in  the  act  of  March 
4,  1909  (35  Stat,  1057),  as  it  relates  to  the  jurisdiction  of 
the  Auditor  for  the  Interior  Department  in  the  settlement  of 
claims  for  the  reimbursement  of  the  last  sickness  and  burial 
of  deceased  pensioners. 

Said  proviso  is  as  follows : 

^^  And  pi'orided  further,  That  hereafter  the  settlement  of 
all  claims  for  the  reimbursement  of  expenses  of  the  last 
sickness  and  burial  of  deceased  pensioners  shall  l)e  under  the 
direction  of  the  Commissioner  of  Pensions/' 

Section  236  of  the  Revised  Statutes  provides  that : 

"  All  claims  and  demands  whatever  by  the  United  States 
or  against  them,  and  all  accounts  whatever  in  which  the 
United  States  are  concerned,  either  as  debtors  or  creditors, 
shall  be  settled  and  adjusted  in  the  Department  of  the 
Treasury.'" 

I  am  of  the  opinion  that  the  w^ord  *' settlement "  as  used 
in  the  act  of  March  4,  1909,  means  the  adjustment,  liquida- 
tion, and  payment  of  all  claims  for  reimbursement  of  ex- 
penses of  last  sickness  and  burial  of  deceased  pensioners. 

In  the  case  of  Applegate  v.  Baxley  et  al.  (93  Ind.,  147) 
the  court  said  (p.  149)  : 

"  Webster  gives  the  following  definitions :  Settle,  in  law,  to 
adjust;  to  liquidate;  to  balance,  as  an  account;  to  pay,  as 
a  debt.  Settlement,  an  adjustment  of  accounts  or  claims, 
liquidation,  payment.  To  the  same  effect  are  the  definitions 
in  Bouvier's  Law  Dictionary." 
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The  word  "  settlement  ■'  in  the  act  of  March  4, 1909,  having 
been  used  in  the  sense  of  an  adjustment,  liquidation,  and 
payment  of  the  claims,  transfers  to  the  Commissioner  of 
Pensions  the  power  to  adjust  and  settle  the  claims  referred 
to  in  it  and  to  that  extent  deprives  the  accounting  officere  of 
the  general  jurisdiction  to  settle  such  claims  conferred  by 
section  236  of  the  Revised  Statutes. 

There  is  no  reservation  as  to  pending  claims.  The  juris- 
diction of  the  accounting  officers  as  to  such  claims  therefore 
falls  with  the  law  {Guimee  v.  Patrick,  137  U.  S.,  141,  144). 

You  are  therefore  advised  that  all  attempted  settlements 
of  such  claims  made  by  the  Auditor  subsequent  to  March 
4,  1909,  are  void  and  should  be  returned  to  the  Auditor  for 
cancellation.  However,  I  suggest  for  your  consideration,  as 
the  Auditor  settled  but  few  claims  after  the  approval  of 
the  act  in  question,  that  if  the  Commissioner  of  Pensions 
could  take  up  these  settlements  and  review  them,  and  if  he 
found  them  correctly  settled,  payments  could  be  made  by 
said  commissioner  without  the  formality  of  a  cancellation 
by  the  Auditor  where  his  action  was  approved  by  the  said 
commissioner. 

Of  course  the  final  payments  as  made  under  the  direction 
of  the  Commissioner  of  Pensions  will  come  before  the  Au- 
ditor for  settlement.  Such  settlement,  however,  would  only 
involve  the  allowance  of  credit  for  the  payment  of  an  ad- 
judicated claim,  and  not  the  settlement  of  the  claim  itself. 

Just  what  procedure  the  Commissioner  of  Pensions  should 
adopt  as  to  claims  pending  before  the  accounting  officers  I 
have  no  authority  to  decide.  All  that  I  undertake  to  decide 
is  that  the  accounting  officers  have  no  jurisdiction  to  pro- 
ceed further  in  th^  settlement  of  such  claims. 


ENLISTMENT  PERIODS   OF   ENLISTED  MEN   OF 
THE  ARMY. 

All  enlisted  man  of  the  Army  "  honorably  discharged  at  the  termina- 
tion of  his  first  or  any  succeeding  enlistment  period,"  either 
before  or  after  May  11,  1908,  who  reenlists  subsequent  to  May  11, 
1908,  after  the  expiration  of  three  months  from  the  date  of  his 
discharge,  is  entitled,  under  the  provisions  of  the  act  of  May  11, 
1908,  to  be  i>aid  as  of  his  second  enlistment  period. 


Digitized  by  VjOOQIC 


ARMY   ENLISTMENT   PERIODS.  559 

(Assistant  Comptroller  Mitchell  to  Wm.  B,  Rochester^  ;>., 
paymaster ^  U.  S.  Armyj  March  20^  1909, 

I  have  received  your  communication  of  the  10th  instant, 
requesting  my  decision  of  a  question  presented  by  you  as 
follows : 

"  I  have  the  honor  to  request  a  decision  as  to  what  rate 
of  pay  the  soldier  mentioned  below  is  entitled  to,  I  having 
been  designated  to  pay  the  pay  roll  on  which  he  is  borne: 
Private  Samuel  F.  Edwards,  Fortieth  Company,  Coast  Ar- 
tillery Corps,  Fort  Howard,  Md.,  who  enlisted  February  15, 
1905;  was  discharged  February  14,  1908;  and  again  enlisted 
December  5, 1908. 

"  He  is  carried  on  the  pay  roll  as  in  his  second  enlistment 
period." 

The  Paymaster-General  of  the  Army  has  indorsed  said 
request  as  follows : 

"  Respectfully  forwarded  to  the  Comptroller  of  the  Treas- 
ury, with  remark  that  in  the  opinion  of  this  office  there  can 
be  no  question  as  to  the  right  of  Private  Edwards  to  be 
mustered  and  paid  as  of  his  second  enlistment  period,  under 
decision  of  the  Assistant  Comptroller,  dated  June  11,  1908, 
as  follows : 

" '  I  am  of  opinion  that  the  ahove  provisions  of  the  act 
of  May  11,  1908,  apply  to  soldiers  reenlisting  after  May  11. 
1908,  who  were  honorably  discharged  at  the  termination  oi 
an  enlistment  period  prior  to  the  passage  of  said  act,  as  well 
as  to  soldiers  so  reenlisting  who  were  honorably  discharged 
after  the  passage  of  said  act.' 

"  The  '  above  provisions '  referred  to  in  said  decision 
were: 

" '  That  hereafter  any  soldier  honorablv  discharged  at  the 
termination  of  an  enlistment  period  who  reenlists  within 
three  months  thereafter  shall  be  entitled  to  continuous  service 
pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pay  provided  for  in  this  act:  *  *  *  Provided^ 
That  hereafter  any  soldier  honorably  discharged  at  the  ter- 
mination of  his  -first  or  any  succeeding  enlistment  period  who 
reenlists  after  the  expiration  of  three  mronths  shall  he  re- 
garded as  in  his  second  enlistment,  *  *  *  And  provided 
further^  That  hereafter  any  private  soldier,  musician,  or 
trumpeter  honorably  discharged  at  the  termination  of  his 
first  enlistment  period  who  reenlists  within  three  months  of 
the  date  of  said  discharge  shall,  upon  such  reenlistment,  re- 
ceive an  amount  equal  to  three  months'  pay  at  the  rate  he  was 
receiving  at  the  time  of  his  discharge.' 
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'"  Referring  to  the  second  proviso  quoted  above,  this  office 
made  an  interpretation  of  your  decision  of  June  11,  1908, 
aupra^  and  published  it,  by  authority  of  the  Secretary  of 
War  on  June  26,  1908,  as  paragraph  585  of  Circular  2, 
Manual  for  the  Pay  Department,  as  follows : 

"'The  above  applies  to  soldiers  reenlisting  after  May  11, 
who  were  honorably  discharged  at  the  termination  of  an 
enlistment  period  prior  to  May  11,  as  well  as  to  soldiers  so 
reenlisting  who  were  honorably  discharged  after  May  11. 
Thus,  a  man  who  reenters  the  service  on  or  after  May  12, 
having  remained  out  more  than  three  months,  is  entitled  to 
the  pay  of  the  second  enlistment.' 

"  It  is  the  understanding  of  this  office  that  the  provision 
that— 

" '  Hereafter  anv  soldier  honorably  discharged  at  the  ter- 
mination of  his  first  or  any  succeeding  enlistment  period 
who  reenlists  after  the  expiration  of  three  months  shall  be 
regarded  as  in  his  second  enlistment,' 

was  framed  with  a  view  to  encouraging  enlistments  of  men 
who,  through  the  completion  of  one  or  more  enlistments 
terminated  by  honorable  discharge,  were  familiar  with  the 
duties  and  discipline  incident  to  the  contract  of  enlistment  in 
the  Army  and  had  proven  their  ability  to  render  honest  and 
faithful  service. 

"  On  the  same  pay  roll  which  bears  the  name  of  Private 
Edwards,  there  appears  the  name  of  Austin  Geiger,  who  en- 
listed May  26,  1905,  was  discharged  May  25,  1908,  and  re- 
enlisted  December  12,  1908;  and  there  would  seem  to  be  no 
good  reason  why  he  should  be  carried  as  in  his  second  en- 
listment period  and  Private  Edwards,  who  enlisted  February 
15,  1905,  discharged  February  14,  1908,  and  reenlisted  De- 
cember 5,  1908,  be  deprived  of  the  pay  of  the  second  enlist- 
ment period.  There  can  be  no  doubt  that  the  enlistment  of 
a  man  discharged  before  May  11,  1908  (say  May  10),  is  just 
as  desirable  as  one  discharged  after  May  11,  1908,  and  to 
restrict  the  application  of  this  provision  to  men  discharged 
after  May  11  would  nullify  the  value  of  such  provision  as  an 
incentive  for  the  reentry  into  the  service  of  many  good  sol- 
diers whose  last  enlistments  terminated  prior  to  May  11." 

The  decision  of  this  office  of  June  11,  1908  (14  Comp. 
Dec,  866),  was  as  to  the  proper  construction  that  should  be 
given  to  the  following  provision  of  the  act  of  May  11,  1908 
(35  Stat.,  109)  : 

"  That  hei-eafter  any  soldier  honorably  discharged  at  the 
termination  of  an  enlistment  period  who  reenlists  within 
three  months  thereafter  shall  be  entitled  to  continuous  service 
pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pay  provided  for  in  this  act." 
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It  was  held  in  said  decision  that  the  above  provision  of 
said  act  applied  to  a  "  soldier  honorably  discharged  at  the 
termination  of  an  enlistment  period,"  and  that  it  made  no 
difference  whether  such  discharge  was  before  or  after  May 
11,  1908,  provided  he  reenlisted  after  May  11,  1908,  within 
three  months  from  the  date  of  such  discharge. 

The  provision  of  said  act  upon  which  you  now  ask  my 
decision  reads  as  follows : 

"  Provided^  That  hereafter  any  soldier  honorably  dis- 
charged at  the  termination  of  his  first  or  any  succeeding 
enlistment  period  who  reenlists  after  the  expiration  of  three 
months  shall  be  regarded  as  in  his  second  enlistment." 

I  am  of  opinion  that  the  above  provision  applies  to  "  any 
soldier  honorably  discharged  at  the  termination  of  his  first 
or  any  succeeding  enlistment  period,"  and  that  it  makes  no 
difference  whether  such  discharge  was  before  or  after  May 
11,  1908,  provided  he  does  not  reenlist  within  three  months 
after  he  has  been  so  discharged.  The  obvious  purpose  of 
both  of  the  above  provisions  was  to  induce  men  who  had 
been  honorably  discharged  at  the  termination  of  an  enlist- 
ment period  to  reenlist.  Whether  such  men  so  discharged 
are  entitled  to  the  benefits  granted  by  the  one  or  the  other 
of  the  above  provisions  depends  upon  whether  after  such 
discharge  they  did  or  did  not  reenlist  within  three  months 
after  such  discharge,  regardless  of  whether  such  discharge 
was  before  or  after  May  11,  1908. 

Under  his  enlistment  of  December  5,  1908,  Private  Ed- 
wards is  entitled  to  be  carried  on  the  pay  rolls  as  in  his 
second  enlistment  period. 

This  decision  concurs  with  the  opinion  of  the  Acting 
Judge- Advocate-General  of  the  Army  filed  with  the  papers 
in  this  case. 


PAYMENT  OF  COSTS  IN  CASE  APPEALED  TO 
SUPREME  COURT  OF  THE  UNITED  STATES 
WHERE  INTERSTATE  COMMERCE  COMMIS- 
SION IS  A  PARTY. 

Where  the  Interstate  Commerce  Commission  institutes  proceeding:s 

against   individuals  in   the   United   States  circuit   court   which 

proceedings  are  reviewed  on  appeal  by  the  Supreme  Court  of 

the  United  States,  whose  decision  is  adverse  to  the  commission, 
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and  Judgment  is  rendered  bj'  the  Supreme  Court  against  the 
commission  for  costs  incurred  by  the  prevailing  parties,  such, 
costs  are  payable  from  the  appropriation  "  Interstate  Commerce 
Commission**  as  an  expense  incurred  by  the  commission  in  its 
attempt  to  execute  -the  laws  to  regulate  commerce,  and  not  from 
the  appropriations  made  for  the  purpose  of  defraying  the  ex- 
penses of  the  United  States  courts. 

{Comptroller  Tracewell  to  the  Interstate  Cow/merce  Com- 
mission^ March  20^  1909.) 

I  am  in  receipt  of  your  letter  of  the  16th  instant  as  follows : 

"I  am  sending  herewith  mandate  of  the  Supreme  Court 
of  the  United  States,  File  No.  21065,  Edward  H.  Harrimxin 
V.  Interstate  Commerce  Commission  and  Otto  H.  Kahn  v. 
Interstate  Commerce  Commission^  and  also  copy  of  proposed 
decree  on  mandate  and  notice  of  settlement  in  the  same  cases. 

"  You  will  note  demand  is  made  upon  this  commission 
of  $1,768.72  for  the  costs  in  the  Supreme  Court,  and  also 
an  additional  sum  of  $669.90  for  cost  of  certifying  tran- 
script of  record  in  the  circuit  court,  making  in  all  $2,438.62. 
The  proposed  decree  was  to  have  been  submitted  to  Judge 
Lacombe  in  New  York  to-day,  viz,  the  16th  day  of  March,  but 
Mr.  Henry  L.  Stimson,  United  States  attorney,  has  procured 
an  extension  until  March  22d  for  the  purpose  of  enabling 
the  commission  to  determine  what  action  it  must  take. 
The  commission,  therefore,  submits  to  you  the  question 
whether  it  is  authorized  to  pay  this  sum  out  of  its  appro- 
priation. The  only  question  that  might  arise  is  that  the  act 
to  regulate  commerce  provides  as  follows: 

"'It  shall  be  the  duty  of  the  various  district  attorneys, 
under  the  direction  of  the  Attorney-General  of  the  United 
States,  to  prosecute  for  the  recovery  of  forfeitures.  The 
costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the 
appropriation  for  the  expenses  of  the  courts  of  the  United 
States.  The  commission  may,  with  the  consent  of  the 
Attorney-General,  employ  special  counsel  in  any  proceeding 
under  this  act,  paying  the  expenses  of  such  employment  out 
of  its  own  appropriation.' 

"  The  commission  does  not  believe  that  the  above  para- 
graph applies  to  cases  of  this  character,  but  awaits  your 
decision  in  regard  to  the  matter." 

The  mandate  of  the  Supreme  Court  reads  in  part  as 
follows : 

"  So  much  of  the  order  of  the  said  circuit  court  in  this 
cause  as  is  appealed  from  by  Harriman  and  Kahn  be,  and 
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the  same  is  hereby,  reversed,  and  so  much  of  said  order  as  is 
appealed  from  by  the  Interstate  Commerce  Commission  be, 
and  the  same  is  hereby,  affirmed,  costs  in  this  court  to  be  paid 
by  the  Interstate  Commerce  Commission;  and  that  the  said 
Edward  H.  Harriman  and  Otto  H.  Kahn  recover  against 
the  Interstate  Commerce  Commission  $1,768.72  for  their 
costs  herein  expended  and  have  execution  therefor. 

"And  it  is  further  ordered  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  circuit  court  with  a 
direction  to  dismiss  the  petition." 

The  proposed  judgment  or  decree  of  the  circuit  court  con- 
tains the  following : 

"  It  is 

"  Ordered^  adjudged^  and  decreed  that  the  said  judgment 
and  decree  of  the  Supreme  Court  of  the  United  States,  be, 
and  the  same  hereby  are  made  the  judgment  and  decree  of 
this  court,  and  that  the  petition  of  the  Interstate  Commerce 
Commission  herein  be  and  the  same  hereby  is  dismissed ;  and 
it  is  further 

"  Ordered^  adjudged^  and  decreed  that  Edward  H.  Harri- 
man and  Otto  H.  Kahn  recover  of  the  Interstate  Commerce 
Commission  the  sum  of  $2,438.62  for  their  costs  herein  ex- 
pended." 

The  difference  in  amount  between  the  costs  as  set  out  in 
the  proposed,  decree  of  the  circuit  court  and  in  the  mandate 
of  the  Supreme  Court  represents  the  cost  of  certifying  the 
transcript  of  the  record  in  the  circuit  court,  to  wit,  $669.90. 
As  this  proposed  decree  has  not  been  signed  by  the  United 
States  circuit  court  judge  it  is  entirely  problematical  whether 
he  will  include  therein  the  cost  of  certifying  the  transcript 
of  record  or  not,  but  there  can  be  little  doubt  that  his  decree* 
will  conform  to  the  mandate  of  the  Supreme  Court  to  the 
extent  of  taxing  costs  in  the  sum  of  $1,768.72  against  the 
Interstate  Commerce  Commission  and  in  favor  of  Edward 
H.  Harriman  and  Otto  H.  Kahn. 

As  to  the  proper  appropriation  out  of  which  these  costs 
are  payable  when  they  shall  have  been  taxed  by  the  circuit 
court  and  the  amount  thereof  definitely  determined,  I  would 
say,  in  the  first  place,  that  it  is  clear  that  the  appropriations 
made  for  the  [)urpose  of  defraying  the  expenses  of  the 
United  States  courts  are  not  properly  chargeable  with  such 
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costs.  The  section  of  "  the  act  to  regulate  commerce,"  as 
quoted  by  the  commission,  to  the  effect  that — 

"  the  costs  and  expenses  of  such  prosecution  (for  recovery 
of  forfeitures)  shall  be  paid  out  of  the  appropriation  for  the 
•expenses  of  the  courts  of  the  United  States," 

does  not  include  the  costs  incurred  by  the  party  proceeded 
against  by  the  commission,  but  is  intended  to  cover  the 
ordinary  and  usual  court  expenses,  such  as  fees  of  court 
officials  for  services  rendered  directly  for  and  on  behalf  of 
the  commission  (4  Comp.  Dec,  S42).  Neither  do  I  think 
that  these  costs,  although  included  in  a  formal  judgment,  are 
payable  as  a  judgment  rendered  by  a  United  States  court 
against  the  United  States,  In  cases  where  the  United  States 
is  a  party  and  judgment  is  rendered  against  the  United 
States  such  judgment  is  only  payable  after  being  certified  to 
Congress  by  the  Treasury  Department  and  appropriated  for 
as  provided  by  the  act  of  April  27, 1904  (33  Stat.,  422).  The 
taxation  of  these  costs,  or  a  judgment  for  same  if  rendered, 
can  not  be  considered  as  a  judgment  against  the  United 
States,  but  would  be  a  judgment  against  the  Interstate  Com- 
merce Commission^  although  the  United  States  would  be 
liable  to  pay  the  same  (7  Comp.  Dec,  472).  The  general 
rule  is  that  where  the  United  States  is  a  party  to  a  suit, 
although  the  cause  is  decided  against  the  Government,  the 
United  States  is  not  liable  to  pay  the  costs  incurred  by  the 
opposite  party  unless  there  be  an  affirmative  statute  clearly 
making  the  United  States  liable  therefor.  ( United  States  v. 
Boyd^  5  Howard,  29;  Ma7*ine  v.  Lyon^  62  Fed  Rep.,  153; 
Carlisle  v.  Cooper^  64  irf.,  472;  Stanley  v.  Schwalby^  162 
U.S.,  255.) 

It  is  especially  noticed  in  this  case,  however,  that  the  Inter- 
state Commerce  Commission  also  prosecuted  a  separate  ap- 
peal to  the  Supreme  Court,  which  appeal,  as  shown  by  the 
mandate  of  said  court,  was  decided  adversely  to  the  com- 
mission. 

Section  1001,  Revised  Statutes,  provides  as  follows: 

"  Sec.  1001.  Whenever  a  writ  of  error,  appeal,  or  other  proc- 
ess in  law,  admiralty,  or  equity,  issues  from  or  is  brought  up 
to  the  Supreme  Court,  or  a  circuit  court,  either  by  the  United 
States  or  by  direction  of  any  department  of  the  Government, 
no  bond,  obligation,  or  security  shall  be  required  from  the 
United  States,  or  from  any  party  acting  under  the  direction 
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aforesaid,  either  to  prosecute  said  suit,  or  to  answer  in  dam- 
ages or  costs.  In  case  of  an  adverse  decision,  such  costs  as  by 
law  are  taxable  against  the  United  States,  or  against  the 
party  acting  by  direction  as  aforesaid,  shall  be  paid  out  of 
the  contingent  fund  of  the  department  under  whose  direc- 
tions the  proceedings  were  instituted." 

\^Tiile  the  Interstate  Commerce  Commission  is  not  an  ex- 
ecutive department  of  the  Government,  still  it  is  an  inde- 
pendent branch  or  bureau  of  the  United  States,  created  under 
the  federal  laws  and  endowed  with  certain  functions  which 
it  performs  for  and  on  behalf  of  the  Government  of  the 
United  States.  The  facts  show  that,  in  attempting  to  carry 
out  one  of  the  purposes  for  which  this  commission  was  so 
created,  it  was  found  necessary  to  take  an  appeal  to  the  Su- 
preme Court,  which  court,  in  deciding  the  case  adversely  to 
the  commission,  ordered  that  the  costs  incurred  by  the  op- 
posite parties  ''  he  paid-  by  the  Interstate  Commerce  Com- 
misdony  Such  adjudication  by  the  Supreme  Court  must  be 
taken  as  deciding  that  these  costs  are  under  the  law  taxable 
against  and  directly  payable  by  said  commission. 

The  act  of  May  27, 1908  (85  Stat.,  324),  after  making  pro- 
vision for  the  payment  of  the  salaries  of  the  seven  commis- 
sioners and  the  secretary  of  the  Interstate  Commerce  Com- 
mission, makes  further  express  provision  "for  all  other 
authorized  expenditures  necessary  in  the  execution  of  laws  to 
regulate  commerce." 

.  Section  7  of  the  act  of  March  2,  1889  (25  Stat,  862), 
amending  section  18  of  the  act  of  February  4, 1887  (24  Stat., 
386),  provides  that  "  aU  of  the  expenses  of  the  commission 
*  *  *  shall  be  allowed  and  paid  on  the  presentation  of 
itemized  vouchers  therefor,  approved  by  the  chairman  of  the 
commission." 

In  view  of  the  above,  I  am  of  opinion  that  the  costs  in 
the  present  case,  as  and  when  fixed  by  the  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of 
New  York  in  conformity  to  the  mandate  of  the  Supreme 
Court  of  the  United  States,  will  be  a  proper  charge  against 
the  appropriation  above  cited,  to  wit,  "  Interstate  Commerce 
Commission,"  act  of  May  27,  1908,  aupra^  as  an  expense  in- 
curred by  said  commission  in  its  attempt  to  execute  the  laws 
to  regulate  commerce. 
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FOREIGN-SERVICE  INCREASE  OF  PAY  OF  ARMY 
OFFICERS. 

An  officer  of  the  Army  while  serving  beyond  the  limits  of  the  States 
comprising  the  Union  nnd  Territories  contiguous  thereto  as  an 
acting  assistant  commissary  is  entitled  to  be  paid  10  per  cent 
increase  on  the  $100  a  year  provided  for  by  section  1261  of  the 
Revised  Statutes. 

{Decision    by   Assistant    Comptroller  Mitchell^   A/ arch   22^ 

1909.) 

The  Auditor  for  the  War  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
16th  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  examination  of  vouchers  3309  and  3310  of  the 
account  of  Maj.  E.  W.  Halford,  paymaster,  U.  S.  Army,  for 
the  month  of  November,  1901,  the  question  arises  as  to 
whether  or  not  an  officer  of  the  Army  while  serving  beyond 
the  limits  of  the  States  comprising  the  Union  and  Territories 
contiguous  thereto,  as  an  acting  assistant  commissary,  is  en- 
titled to  10  per  cent  increase  on  the  $100  a  year  provided  for 
by  section  1201  of  the  Revised  Statutes. 

"  Section  1261  of  the  Revised  Statutes  provides  in  part 
that : 

'"The  officers  of  the  Army  shall  be  entitled  to  the  pay 
herein  stated  after  their  respective  designations : 

«  «  *  *  * 

"'Acting  assistant  commissary:  One  hundred  dollars  a 
year,  in  addition  to  pay  of  his  rank.' 

"  The  act  of  May  26,  1900  (31  Stat,  211),  provided  as  fol- 
lows : 

"  '  That  hereafter  the  pay  proper  of  all  officers  and  enlisted 
men  serving  in  Porto  Rico,  Cuba,  the  Philippine  Islands. 
Hawaii,  and  in  the  Territory  of  Alaska,  shall  be  increased 
ten  per  centum  for  officers  and  twenty  per  centum  for  en- 
listed men  over  and  above  the  rates  of  pay  proper  as  fixed 
by  law  in  time  of  peace.' 
'"  The  act  of  March  2, 1901  (31  Stat.,  903),  provided  as  fol- 
lows: 

"'That  hereafter  the  pay  proper  of  all  officers  and  en- 
listed men  serving  beyond  the  limits  of  the  States  comprising 
the  Union,  and  the  Territories  of  the  United  States  contigu- 
ous thereto,  shall  be  increased  ten  per  centum  for  officers  and 
twenty  per  centum  for  enlisted  men  over  and  above  the  rates 
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of  pay  proper  as  fixed  by  law  for  time  of  peace,  and  the  time 
of  such  service  shall  be  counted  from  the  date  of  departure 
from  said  States  to  the  date  of  return  thereto.' 
^  "  The  aforesaid  vouchers  show  payment  to  an  acting  as- 
sistant commissary  serving  at  San  Pablo,  Laguna,  r,  I., 
from  May  15,  1901,  to  July  24,  1901,  inclusive,  at  the  rate 
of  $100  a  year  in  addition  to  the  pay  of  his  rank. 

"  In  settlement  for  certain  overpayments  made  to  said 
officer,  he  is  entitled  to  receive  all  possible  legal  credits. 

"  In  the  case  of  the  United  States  v.  Muls,  the  Supreme 
Court  held  that  the  words  '  pay  proper,'  found  in  the  act  of 
March  2,  1901  (31  Stat.,  903),  should  not  receive  any  differ- 
ent construction  from  that  given  to  the  word  '  pay.' 

"  In  14  Comp.  Dec,  851,  June  8,  1908,  it  was  held  that  the 
word  '  pav  '  found  in  the  act  of  May  11, 1908  (35  Stat.,  108), 
granting  'an  amount  equal  to  six  months'  pay  '  to  the  widow 
or  some  designated  beneficiary  of  an  officer  or  enlisted  man 
on  the  active  list  of  the  Armv  who  died  from  wounds  or 
disease  contracted  in  the  line  or  duty,  included  the  additional 
pay  which  an  officer  may  have  been  drawing  for  a  mount  or 
mounts  at  the  time  of  his  death.  It  was  also  held  that  the 
term  '  addition  to  his  pay,'  as  used  in  said  act  of  May  11, 
1908,  providing  for  mounts,  was  pay  within  the  meaning  of 
the  act  of  May  11,  1908,  providing  for  the  six  months' 
gratuity. 

"In  a  decision  dated  January  15,  1909.(15  Comp.  Dec, 
430),  the  Comptroller  held  that: 

"  'AH  that  the  term  "  an  addition  to  his  pay  "  means  is  that 
where  an  officer  of  the  Army  below  the  grade  of  major  re- 
quired to  be  mounted  provides  himself  with  suitable  mount 
or  mounts  at  his  own  expense,  he  shall  have  $150  more  pay  if 
he  provides  one  mount  and  $200  more  pay  if  he  provides  two 
mounts ;  in  other  words,  for  the  time  tnat  an  officer  provides 
himself  with  suitable  mount  or  mounts  at  his  own  expense 
his  pay  is  increased  $150  or  $200  according  to  whether  he 
provides  one  or  two  mounts.' 

"  No  difference  in  meaning  is  seen  in  acts  granting  to  an 
officer  additional  pay,  an  addition  to  his  pay,  or  an  amount 
in  addition  to  his  pay. 

"  In  view  of  the  law  and  the  decisions  cited,  I  am  of  the 
opinion,  and  so  decide,  that  an  officer  of  the  Army  while  serv- 
ing beyond  the  limits  of  the  States  comprising  the  Union 
and  Territories  contiguous  thereto,  as  an  acting  assistant 
commissary,  is  entitled  to  10  per  cent  increase  on  the  $100  a 
year  provided  for  by  section  1261  of  the  Revised  Statutes." 

The  decision  of  the  Auditor  is  correct  and  is  approved. 
In  addition  to  the  authorities  cited,  see  13  Comp.  Dec,  506. 
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METHOD  OF  HANDLING  AND  ACCOUNTING  FOR 
PERSONAL  AND  PENSION  MONEY  OF  INMATES 
OF  THE  GOVERNMENT  HOSPITAL  FOR  THE 
INSANE  INTRUSTED  TO  THE  SUPERINTEND- 
ENT  OF  THE  HOSPITAL. 

The  personal  and  pension  moneys  of  the  inmates  of  the  Govemmoit 
Hospital  for  the  Insane  now  in  the  hands  of  the  superintendent 
of  the  hospital,  or  which  may  hereafter  be  intrusted  to  him  by 
or  for  the  use  of  the  patients,  are  trust  funds,  as  defined  and 
Illustrated  in  14  Comp.  Dec.,  361,  and  should  be  deposited  in 
the  Treasury  of  the  United  States  as  such. 

Advances  therefrom  should  be  made  to  the  disbursing  agent  of  the 
hospital  by  warrant  signed  by  the  Secretary  of  the  Treasury 
and  countersigned  by  the  Comptroller  of  the  Treasury. 

An  accounting  for  these  funds  should  be  made  to  the  Auditor  for 
the  Interior  Department. 

{Comptroller  Tracewell  to  the  Secretary  of  the  InterioTy 
March  22,  1909.) 

I  have  received  your  letter  of  February  23,  1909,  in  which 
you  request  my  decision  of  the  question  as  to  whether  the 
funds  now  in  the  hands  of  the  Superintendent  of  the  Gov- 
ernment Hospital  for  the  Insane,  or  which  may  hereafter  be 
intrusted  to  him  by  or  for  the  use  of  the  patients  in  said 
hospital,  may  be  deposited  and  covered  into  the  Treasury  as 
trust  funds  subject  to  requisition  for  such  advances  as  may 
be  necessary  to  meet  current  disbursements  out  of  such  funds. 

It  is  understood  that  the  funds  now  on  hand  are  deposited 
with  the  Treasurer  of  the  United  States  in  the  name  of  the 
superintendent  as  agent,  under  the  provisions  of  the  act  of 
July  1,  1898  (30  Stat.,  623). 

Section  4839,  Revised  Statutes,  as  amended  by  the  act 
of  February  2,  1909  (35  Stat.,  592),  provides  in  part  as 
follows : 

"The  superintendent  *  *  *  shall,  subject  to  the  ap- 
proval of  the  board  of  visitors,  appoint  a  responsible  dis- 
bursing agent  for  the  institution,  who  shall  give  a  bond 
satisfactory  to  the  Secretary  of  the  Interior,  and  the  said 
superintendent  shall  engage  and  discharge  all  needful  and 
useful  employees  in  the  care  of  the  insane  and  all  laborers 
on  the  jfarm  and  determine  their. \\'ages  and  duties;  he  shall 
also  be  an  ex  officio  secretary  of  the  board  of  visitors.  The 
said   disbursing  agent,  under  the  direction  of  the  super- 
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intendent,  shall  have  the  custody  of  and  pay  out  all  moneys 
appropriated  by  Congress  for  the  Government  Hospital  for 
the  Insane,  or  otherwise  received  for  the  purposes  of  the 
hospital,  and  all  moneys  received  by  the  superintendent  in 
behalf  of  the  hospital  or  its  patients,  and  keep  an  accurate 
account  or  accounts  thereof.  The  said  disbursing  agent  shall 
deposit  in  the  Treasury  of  the  United  States,  under  the 
direction  of  the  superintendent,  all  funds  now  in  the  hands 
of  the  superintendent  or  which  may  hereafter  be  intrusted 
to  him  by  or  for  the  use  of  patients,  which  shall  be  kept  in 
a  separate  account;  and  the  said  disbursing  agent  is  au- 
thorized to,  draw  therefrom,  under  the  direction  of  the  said 
superintendent,  from  time  to  time,  under  such  regulations 
as  the  Secretary  of  the  Interior  may  prescribe,  for  the  use 
of  such  patients,  but  not  to  exceed  lor  any,  one  patient  the 
amount  intrusted  to  the  superintendent  on  account  of  such 
patient.  During  the  time  that  any  pensioner  shall  be  an 
inmate  of  the  Government  Hospital  for  the  Insane,  all  money 
due  or  becoming  due  upon  his  or  her  pension  shall  be  paid 
by  the  pension  agent  to  the  superintendent  or  disbursing 
agent  of  the  hospital,  upon  a  certificate  by  such  superintend- 
ent that  the  pensioner  is  an  inmate  of  the  hospital  and  is 
living,  and  such  pension  money  shall  be  by  said  superintend- 
ent or  disbursing  agent  disbursed  and  used,  under  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Interior,  for 
the  benefit  of  the  pensioner,  and,  in  case  of  a  male  pensioner, 
his  wife,  minor  children,  and  dependent  parents,  or,  if  a 
female  pensioner,  her  minor  children,  if  any,  in  the  order 
named,  and  to  pay  his  or  her  board  and  maintenance  in  the 
hospital,  the  remainder  of  such  pension  money,  if  any,  to 
be  placed  to  the  credit  of  the  pensioner  and  to  be  paid  to 
the  pensioner  or  the  guardian  of  the  pensioner  in  the  event 
of  his  or  her  discharge  from  the  hospital ;  or,  in  the  event 
of  the  death  of  said  pensioner  while  an  inmate  of  said 
hospital,  shall,  if  a  female  pensioner,  be  paid  to  her  minor 
children,  and,  in  the  case  of  a  male  pensioner,  be  paid  to  his 
wife,  if  living;  if  no  wife  survives  him,  then  to  his  minor 
children;  and  in  case  there  is  no  wife  nor  minor  children, 
then  the  said  unexpended  balance  to  his  or  her  credit  shall 
be  applied  to  the  general  uses  of  said  hospital." 

In  your  letter  you  refer  to  the  decision  of  this  office  in 
6  C!omp.  Dec,  35,  construing  the  act  of  July  1,  1898,  suprcu 

There  are  several  respects  in  which  the  act  of  July  1, 1898, 
supra^  diflPers  from  the  act  of  February  2,  1909,  supray  which, 
in  my  opinion,  make  the  holding  in  6  Comp.  Dec,  35,  in- 
applicable to  the  present  law. 
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1.  The  former  act  requires  the  funds  to  be  deposited  in  the 
name  of  the  superintendent,  as  agent;  the  latter  act  simply 
directs  that  the  funds  shall  be  deposited  in  the  Treasury  of 
the  United  States. 

2.  The  former  act  authorizes  the  withdrawal  of  the  funds 
on  the  order  of  the  superintendent;  the  latter  act  simply 
authorizes  the  withdrawal  of  the  funds  without  stating  the 
manner  of  so  doing. 

3.  The  former  act  required  the  superintendent  to  give  a 
separate  bond  for  the  faithful  performance  of  his  duties  in 
respect  to  these  funds;  the  latter  act  provides  for  but  one 
bond  for  the  disbursing  agent,  who  is  to  handle  and  disburse 
these  funds  in  connection  with  the  moneys  appropriated  by 
Congress  for  the  Government  Hospital  for  the  Insane. 

In  14  Comp.  Dec,  361,  I  classified  the  moneys  in  the 
United  States  Treasury,  defining  and  illustrating  the  three 
classes  of  funds,  to  wit:  General  funds,  special  funds,  and 
trust  funds. 

In  the  last-named  decision  it  was  said : 

"  There  are  several  classes  of  trust  funds  provided  by  law, 
the  moneys  in  which  are  held  in  trust  for  certain  beneficiaries 
specified  therein;" 

and  again: 

"  Moneys  in  trust  funds  are  not  properly  available  for  ex- 
penditures of  the  Government.  They  are  payable  to  or  for 
the  use  of  the  beneficiaries  only.  The  beneficiaries  may  be 
either  a  single  person  or  a  class  of  persons." 

In  addition  to  the  moneys  appropriated  by  Congress  for 
the  Government  Hospital  for  the  Insane  or  otherwise  received 
for  the  purpose  of  the  hospital,  Congress  has,  in  the  act  of 
February  2,  1909,  stipra^  provided  for  the  handling  and  dis- 
bursement of  two  other  kinds  of  funds. 

(1)  Personal  money  intrusted  to  the  superintendent  by  or 
for  the  use  of  patients. 

(2)  Pension  money  of  any  pensioner  who  may  be  an  in- 
mate of  the  hospital. 

The  first  of  these  funds  is  to  be  held  for  the  use  of  the 
patients  and  is  to  be  disbursed  under  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe;  the  second  is  the 
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pension  money  belongring  to  the  patients  paid  to  the  super- 
intendent or  the  disbursing  agent,  and  shall  be  disbursed  or 
used  under  regulations  to  l)e  prescribed  by  the  Secretary  of 
the  Interior  for  the  benefit  of  the  pensioner  and  his  family, 
as  provided  by  the  act  of  February  2,  1909,  supra. 

Congress,  by  the  act  of  February  2.  1909,  supra^  has  made 
these  funds  in  the  hands  of  the  disbursing  agent  trust 
funds^  for  the  use  and  benefit  of  the  patients,  by  whom  or 
for  whose  use  the  monej^  was  intrusted  to  the  superintendent, 
or  whose  pension  money  is  paid  to  the  superintendent  or  dis- 
bursing agent  by  virtue  of  the  act  under  consideration. 

There  is  also  specific  direction  that  the  funds  shall  be 
deposited  in  the  Treasury  of  the  United  States,  Money  de- 
posited in  the  Treasury  can  be  drawn  out  only  by  warrant 
signed  by  the  Secretary'  of  the  Treasury  and  countersigned 
by  the  Comptroller. 

I  am,  therefore,  of  opinion  that  these  funds  are  within  the 
class  of  trust  funds  as  defined  and  illustrated  in  14  Comp. 
Dec,  361,  and  should  be  deposited  in  the  Treasury  of  the 
United  States  as  such,  and  that  advances  therefrom  should 
be  made  to  the  disbursing  agent  by  warrant  signed  by  the 
Secretary  of  the  Treasury  and  countersigned  by  the  Comp- 
troller in  pursuance  of  requisitions  drawn  by  the  Secretary 
of  the  Interior. 

Having  held  that  these  funds  should  be  deposited  in  the 
Treasury  subject  to  requisition  for  advances,  it  necessarily 
follows  that  the  same  should  be  accounted  for  to  the  Auditor 
for  the  Interior  Department,  by  the  disbursing  agent  under 
his  bond,  provided  for  by  said  act  of  February  2,  1909. 


PAYMENT  OF  CLAIMS  FOR  REIMBURSEMENT  OF 
EXPENSES  OF  LAST  SICKNESS  AND  BURIAL  OF 
DECEASED  PENSIONERS. 

Pension  agents  are  authorized  to  puy  claims  for  reimbursement  of 
the  expenses  of  the  last  stclcness  and  burial  of  deceased  pensioners 
on  the  certificate  of  the  Commissioner  of  Pensions. 

Proper  voucher  should  be  talcen  from  the  payee  of  such  a  claim 
establishing  his  identity. 
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{Assistant   Comptroller  Mitchell   to   the  Secretary  of  the 
Interior^  March  23,  1909.) 

I  have  received  your  letter  of  the  17th  instant,  as  follows: 

"  The  act  of  Congress  approved  March  4,  1909,  making 
appropriations  for  the  payment  of  pensions  for  the  fiscal 
year  ending  June  30,  1910,  provides: 

'• '  That  hereafter  the  settlement  of  all  claims  for  the  re- 
imbursement of  expenses  of  the  last  sickness  and  burial  of 
deceased  pensioners  shall  be  under  the  direction  of  the  Com- 
missioner of  Pensions.' 

"  This  provision  is  accepted  as  operating  from  the  date  of 
approval  of  the  act,  to  require  the  settlement  of  claims  for 
reimbursement  on  account  of  expenses  of  last  sickness  and 
burial  of  deceased  pensioners  or  claimants  for  pension,  as 
provided  by  the  act  of  March  2,  1895  (28  Stat.,  964),  by 
the  Commissioner  of  Pensions,  under  the  direction  of  the 
Secretary  of  the  Interior,  as  in  the  case  of  claims  for  pen- 
sion ill  general,  including  claims  for  payment  of  accrued 
pension  to  widows  and  minor  children  under  said  act  of 
March  2, 1895.  It  is  accordingly  proposed  to  proceed  to  the 
settlement  of  such  claims  as  shall  be  approved,  by  orders 
directed  by  the  Commissioner  of  Pensions  to  United  States 
pension  agents,  to  pay  by  check  specified  amounts  not  to  ex- 
ceed the  accrued  pension  to  the  claimants  designated  by 
name  and  post-office  address;  such  orders  to  be  abstracted 
and  filed  with  the  pension  agents'  accounts,  and  for  such 
purpose,  to  be  uniform  in  size  with  pension  vouchers,  to 
contain  the  data  from  which  to  identity  the  case  and  com- 
pute the  amount  of  the  accrued  pension,  and  to  show  the 
number  and  date  of  the  check  drawn  in  payment. 

"  Your  opinion  is  solicited  as  to  whether  this  proposed 
method  of  settlement  may  be  accepted  as  in  conformity  with 
the  law  and  the  requirements  of  your  department;  that  is, 
(1)  whether  the  claims  may  be  paid  by  the  pension  agents, 
and  (2)  whether  they  may  be  so  paid  without  vouchers  to 
be  executed  by  the  claimants  but  upon  orders  of  the  Commis- 
sioner of  Pensions,  to  be  filed  with  the  asents'  accounts  and 
containing  all  information  essential  to  the  proper  auditing 
of  the  payments." 

I  will  answer  your  questions  in  the  order  stated. 

1.  I  am  of  the  opinion  that  if  the  commissioner  should 
so  direct,  the  pension  agent  would  be  authorized  to  pay  to 
claimants  for  reimbursement  of  last  sickness  and  burial  the 
amount  found  to  be  payable  from  the  accrued  pension  to  the 
payees  designated  by  the  Commissioner  of  Pensions. 
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2.  Before  the  pension  agent  making  payment  could  be 
allowed  credit  therefor,  the  person  to  whom  payment  is  to 
be  made  would  be  required  to  execute  a  voucher  for  such 
payment  and  establish  his  identity  as  the  payee  designated 
by  the  Commissioner  of  Pensions. 

I  do  not  undertake  to  decide  whether  you  would  have  any 
authority  to  review  the  decision  of  the  Commissioner  of 
Pensions  or  not. 


TRAVEL  PAY  OF  AN  ENLISTED  MAN  OF  THE 
MARINE  CORPS  ON  DISCHARGE  FROM  THE 
SERVICE. 

An  enlisted  man  of  the  Marine  Corps  is  not  discharged  **by  way  of 
punishment  for  an  offense "  within  the  meaning  of  the  act  of 
March  2,  1901,  providing  travel  pay  on  discharge  from  the  service, 
when  he  has  not  been  convicted  of  an  offense  by  court-martial  nor 
his  guilt  determined  by  other  competent  authority.  An  ofllcer  of 
the  Marine  Corps  has  not  been  given  such  jurisdiction. 

(Decision  by  Assistant  Comptroller  Mitchell^  March  ^.J,  1909.) 

Henry  E.  Cox,  late  private,  U.  S.  Marine  Corps,  appealed 
December  18,  1908,  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  by  settlement  No.  95038, 
dated  December  8,  1908,  his  claim  for  travel  pay  from  Mare 
Island,  CaL,  to  Virginia,  Minn.,  on  account  of  his  discharge 
from  the  Marine  Corps,  November  7,  1908. 

The  Auditor  states  his  reasons  for  disallowing  the  claim  as 
follows : 

"  Claimant  was  discharged  November  7,  1908,  for  the 
offense  of  '  scandalous  conduct  with  an  Indian  on  Main  street 
wharf  at  Vallejo,  CaL,  on  the  nights  of  September  17  and  18, 
1908.' 

"The  act  of  March  2,  1901,  provides  that  enlisted  men 
discharged  from  the  service  by  way  of  punishment  for  an 
offense  shall  not  be  entitled  to  travel  pay.  Claimant  was 
discharged  for  a  specific  offense,  and  is  therefore  not  entitled 
to  the  travel  pay  claimed." 

The  provision  for  travel  pay  on  discharge  for  enlisted  men 
of  the  Army  and  made  applicable  to  the  Marine  Corps  by 
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section  1612  of  the  Revised  Statutes,  is  in  the  act  of  March  2, 
1901  (31  Stat.,  902),  as  follows: 

"  That  hereafter  *  *  *  an  enlisted  man  when  dis- 
charged from  the  service,  except  by  way  of  punishment  for 
an  offense,  shall  receive  four  cents  per  mile  from  the  place 
of  his  discharge  to  the  place  of  his  enlistment,  enrollment,  or 
original  muster  into  the  service." 

If  the  appellant  was  discharged  by  way  of  punishment  for 
an  offense  within  the  meaning  of  this  law,  he  is  not  entitled 
to  travel  pay ;  otherwise  he  is.  His  discharge,  signed  by  the 
major-general,  commandant,  states  that  he  '^  is  hereby  dis- 
charged as  unfit  for  the  service;"  his  character  is  given  as 
-'  bad."  On  the  voucher  prepared  by  the  paymaster  who  paid 
him  on  discharge  there  is  this  note: 

"Traveling  allowance  withheld  subject  to  claim  on  ac- 
counting officers  of  the  Treasury." 

Under  date,  November  18,  1908,  the  Auditor  requested  the 
major-general  to  furnish  him  the  appellant's  military  history' 
and  asked  further: 

"  In  connection  with  his  claim  for  mileage  on  discharge 
Avill  you  please  advise  this  office  of  the  reason  he  was  not 
paid  mileage  on  discharge;  and  if  he  was  discharged  by  way 
of  punishment  for  a  specific  offense,  please  advise  this  office 
of  the  offense  for  which  so  discharged." 

The  acting  adjutant  and  inspector,  U.  S.  Marine  Corps, 
stated  in  reply  that: 

"  The  records  show  that  Henry  E.  Cox  enlisted  January 
18,  1906,  at  Virginia,  Minn.,  and  that  he  was  discharged 
November  7,  1908,  at  Mare  Island,  Cal.,  as  unfit  for  the 
service." 

The  major-general,  commandant,  replied  as  follows: 

"  2.  Replying  to  paragraph  2  of  the  attached  letter,  this 
office  has  to  state  that  the  reason  why  this  man  was  not  paid 
mileage  on  discharge  is  that  his  discharge  was  orderea  by_ 
way  of  punishment  for  a  specific  offense,  viz,  scandalous' 
conduct  with  an  Indian  on  the  Main  street  wharf  at  Vallejo, 
Cal.,  on  the  nights  of  September  17  and  18,  1908." 

Provision  for  the  discharge  of  marines  in  the  United 
States  by  article  989,  Navy  Regulations,  1905,  is  as  follows : 

"(1)  Marines  serving  within  the  United  States  shall  be 
discharged  by  order  of  the  commandant  on  expiration  of 
their  terms  of  enlistment,  or  in  pursuance  of  the  sentence  of 
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a  general  or  summary  court-martial,  or  for  undesirability, 
inaptitude,  physical  or  mental  disability  or  unfitness,  but  not 
otherwise.  The  recommendation  for  discharge  on  account 
of  undesirability,  inaptitude,  physical  or  mental  disability 
or  unfitness  must  in  every  case  be  made  by  the  immediate 
commanding  officer  under  whom  the  man  may,  be  serving. 
Applications  for  discharge  which  are  received  in  any  waj'^ 
except  through  said  commanding  officers  shall  be,  without 
exception,  disregarded." 

This  man  was  not  tried  and  convicted  of  an  offense  by 
a  court-martial,  but  the  records  and  his  discharge  paper 
show  that  he  was  "  discharged  as  unfit  for  the  service." 
The  regulation  quoted  authorized  such  a  discharge.  But  I 
do  not  find  authority  given  by  the  regulation  to  the  com- 
mandant. Marine  Corps,  to  discharge  an  enlisted  man  from 
the  service  by  way  of  punishment  for  an  offense  except  in 
case  of  a  discharge  in  pursuance  of  the  sentence  of  a  general 
or  summary  court-martial.  The  court-martial  sentence  often 
includes  dishonorable  discharge  as  part  of  the  punishment 
for  an  offense  of  which  the  man  is  found  guilty  by  the  court 
and  in  these  cases  travel  pay  is  not  allowed. 

The  other  causes  for  discharge  by  the  commandant,  viz, 
undesirability,  inaptitude,  physical  or  mental  disability,  and 
imfitness,  depend  upon  the  recommendation  of  the  command- 
ing officer.  They  are  for  some  mental,  moral,  or  physical 
defect  which  renders  the  man's  service  unsatisfactory  and 
not  for  the  benefit  of  the  Government.  Discharge  by  way  of 
punishment  is  quite  different  from  any.  of  these.  In  such 
a  case  the  chief  object  is  punishment.  Offenses  in  the  naval 
service,  as  detailed  in  Articles  for  the  Government  of  the 
Navy  (sec.  1624,  Revised  Statutes),  are  numerous  and  vari- 
ous; they  include  mild  misdemeanors  and  heinous  crimes — 
profane  swearing,  falsehood,  drunkenness,  as  well  as  deser- 
tion in  time  of  war,  and  murder.  If  the  commandant  may, 
discharge  a  man  to  punish  him  for  the  most  serious  of  these, 
he  may  discharge  him  as  punishment  for  the  least.  The  law 
holds  a  man  to  be  innocent  until  he  is  proved  guilty  of  an 
offense,  and  courts-martial  are  established  for  the  trial  and 
determination  of  the  guilt  or  innocence  of  an  officer  or  en- 
listed man. 

I  know  of  no  law  giving  that  authority  to  an  officer  of 
the  Marine  Corps.     The  means  are  always  at  hand  in,  the 
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naval  service  by  the  speedy  method  of  the  summary  court- 
martial  for  the  trial  and  the  legal  determination  of  the 
guilt  or  innocence  of  one  charged  with  an  offense. 

In  a  decision  of  March  18,  1901  (7  Comp.  Dec.,  544),  of 
a  claim  in  the  case  of  an  officer  of  the  Army  for  travel  pay 
under  a  similar  provision  as  to  discharge  by  way  of  punish- 
ment, and  the  officer  was  discharged  "for  failing  to  obey 
the  written  orders  of  the  major-general  commanding  and 
showing  disrespect  thereto,"  the  Comptroller  said : 

"The  real  or  supposed  offense  of  Colonel  Taylor  may 
have  been  the  opportunity  for  or  occasion  of  his  removal 
from  office,  but  said  removal  can  not  be  considered  as  a 
punishment  in  a  legal  sense,  because  the  power  to  try,  de- 
termine the  guilt,  and  punish  is  a  judicial  one,  and  has 
nowhere  been  vested  in  any  executive  officer.     ♦     ♦     ♦ 

"  Upon  a  careful  review  of  the  whole  question,  I  am  forced 
to  the  conclusion  that  the  dishonorable  discharge  of  Colonel 
Taylor  by  the  President,  under  the  authority  granted  him  by 
the  act  of  1862,  was  not  a  discharge  '  by  way  of  punishment 
for  an  offense,'  but  merely  the  exercise  of  authoritv  to  rid  the 
service  of  an  unsuitable  officer  for  the  good  of  the  service." 
See  also  United  States  v.  Kingsley  (138  IT.  S.,  87,  92.) 

I  am  of  opinion  that  the  appellant  was  not  discharged 
by  way  of  punishment  for  an  offense  within  the  meaning  of 
the  act  of  March  2,  1901,  supra^  and  is  therefore  entitled  to 
travel  pay  at  the  rate  of  4  cents  per  mile  from  Mare  Island, 
Cal.,  the  place  of  his  discharge,  to  Virginia,  Minn,  the  place 
of  his  enlistment. 

.  The  Auditor's  settlement  is  disaffirmed,  and  a  difference  is 
found  in  favor  of  the  appellant  of  $91.48,  being  the  amount 
of  travel  pay  at  4  cents  per  mile  for  2,287  miles,  the  distance 
from  Mare  Island,  Cal.,  to  Virginia,  Minn. 


SIX  MONTHS'  GRATUITY  TO  WIDOW  OR  OTHER 
DESIGNATED  BENEFICIARY  OF  OFFICERS  OF 
THE  REVENUE-CUTTER  SERVICE. 

The  widow  or  other  designated  beneficiary  of  an  officer  of  the  Revenue- 
Cutter  Service  Is  not  entitled  to  the  six  months'  additional  pay 
allowed  in  case  of  officers  of  the  Army  by  the  act  of  May  11, 1908. 
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{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
March  U,  1009,) 

I  have  received  your  letter  of  the  18th  instant  as  follows : 

"  The  act  of  April  12, 1902  (32  Stat.,  100),  provides: 

"'Sec.  3.  That  the  commissioned  officers  of  the  United 
States  Revenue-Cutter  Service  shall  hereafter  receive  the 
same  pay  and  allowances,  except  forage,  as  are  now  or  may 
hereafter  be  provided  by  law  for  officers  of  corresponding 
rank  in  the  Army,  including  longevitv  pay.' 

"  The  Army  appropriation  act  of  liay  11,  1908  (35  Stat, 
108),  contains  the  following  provision: 

" '  That,  hereafter,  immediately  upon  official  notification 
of  the  death  from  wounds  or  disease  contracted  in  line  of 
duty  of  any  officer  or  enlisted  man  on  the  active  list  of  the 
Army,  the  JPaymaster-General  of  the  Army  shall  cause  to  be 
paid  to  the  widow  of  such  officer  or  enlisted  man,  or  to  any 
other  person  previously  designated  by  him,  an  amount  equal 
to  six  months  pay  at  the  rate  received  by  such  officer  or  en- 
listed man  at  the  date  of  his  death,  less  seventj-five  dollars 
in  the  case  of  an  officer  and  thirty-five  dollars  in  the  case  of 
an  enlisted  man.  From  the  amount  thus  reserved  the  Quar- 
termaster's Department  shall  be  reimbursed  for  expenses  of 
interment,  and  the  residue,  if  any,  of  the  amount  reserved 
shall  be  paid  subsequently  to  the  designated  person.  The 
Secretary  of  War  shall  establish  regulations  requiring  each 
officer  and  enlisted  man  to  designate  the  proper  person  to 
whom  this  amount  shall  be  paid  in  case  of  his  death,  and  said 
amount  shall  be  paid  to  that  person  from  funds  appropriated 
for  the  pay  of  tne  Army.' 

"  In  view  of  the  provisions  of  law  above  quoted,  your  de- 
cision is  respectfully  requested  upon  the  following  question : 

"  Upon  omcial  notification  of  the  death  from  wounds  or 
disease  contracted  in  line  of  duty  of  any  officer  on  the  active 
list  of  the  Revenue-Cutter  Service,  may  there  be  paid  to  the 
widow  of  such  officer,  or  to  any  other  person  previously  desig- 
nated by  him,  an  amount  equal  to  six  months'  pay  at  the  rate 
received  by  such  officer  at  the  date  of  his  death,  less  $75  to 
be  reserved  to  reimburse  the  Government  for  expenses  of  in- 
terment, the  residue,  if  any,  of  the  amount  thus  reserved  to 
be  paid  subsequently  to  the  designated  person  ? 

"  Your  decision  is  now  requested  on  this  matter  in  order 
that,  if  your  answer  to  the  question  herein  propounded  be 
in  the  affirmative,  suitable  regulations  may  be  promulgated 
by  the  Department  covering  the  case." 

The  act  of  May  11,  1908  (35  Stat,  108),  and  appropria- 
tions subsequently  made  for  its  fulfillment  are  in  the  nature 
«r>464— vol  15—00 37 
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of  a  pure  gratuity  and  not  a  part  of  the  pay  proper  or 
allowances  of  the  Army.  The  beneficiaries  therein  are 
pointed  out,  and  are  the  widows  of  olEcers  and  enlisted  men 
on  the  active  list  or  other  persons  previously  designated  by 
said  officers  and  enlisted  men.  This  gratuity  is  not  desig- 
nated as  pay  or  allowances,  but  as  ^^  an  amount  equal  to  six 
months'  pay  at  the  rate  received  by  said  officer  or  enlisted  man 
at  the  date  of  his  death."  No  one  is  authorized  to  enlarge 
the  class  to  whom  this  gratuity  is  given  by  Congress.  To 
extend  it  to  the  Bevenue-Cutter  Service  would  be  to  enlarge 
it.    Therefore,  my  answer  to  your  question  is  in  the  negative. 


PERMANENT  SPECIFIC  APPROPRIATIONS. 

The  appropriation  made  by  the  act  of  March  3,  1889,  "Emergency 
fund.  War  Department,"  is  not  a  permanent  specific  appropriation 
within  the  meaning  of  section  10  of  the  sundry  civil  act  of  March 
4^  1900,  and  such  part  of  it  as  remained  unexpended  should  be 
carried  to  the  surplus  fund  and  covered  into  the  Treasury. 

The  allotment  of  a  portion  of  said  appropriation  to  a  specific  purpose 
by  the  President  does  not  create  a  contract  obligation  within  the 
meaning  of  said  act  of  March  4,  1909. 

{Comptroller  Tracewell  to  the  Secretary  of  War^  March  25^ 

1909.) 

I  am  in  receipt  of  your  communication  of  the  22d  instant, 
which  reads: 

"  Section  10  of  the  sundry  civil  appropriation  act  approved 
March  4,  1909  (35  Stat.,  1027),  provides  as  follows: 

"'The  Secretary  of  the  Treasury  shall  cause  all  unex- 
pended balances  of  appropriations  which  remained  on  the 
books  of  the  Treasury  on  tne  first  day  of  July,  nineteen  hun- 
dred and  four,  except  permanent  specific  appropriations, 
judgments  and  findings  of  courts,  trust  funds,  and  appropria- 
tions for  fulfilling  treaty  obligations  with  the  Indians,  to  be 
carried  to  the  surplus  fund  and  covered  into  the  Treasury : 
Provided^  That  such  sums  of  said  balances  as  may  be  needed 
to  pay  contracts  existing  and  not  fully  discharged  at  the  date 
of  this  act  shall  remain  available  for  said  purposes.    For  the 

Surposes  herein  declared  no  appropriation  made  prior  to 
uly  first,  nineteen  hundred  and  four,  shall  be  construed  to  be 
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a  permanent  specific  appropriation  unless  by  its  language  it 
is  specifically  and  in  express  terms  made  available  for  use 
until  expended.' 

"One  of  the  appropriations  affected  by  this  legislation 
appears  to  be  that  of  $3,000,000  for  '  Emergency  fund,  War 
Department,'  provided  by  the  act  of  March  3,  1899.  The 
President,  under  date  of  January  9,  1908,  allotted  $30,000 
out  of  this  $3,000,000  appropriation  for  the  payment  of 
salaries  of  a  number  of  emergency  clerks  at  various  divi- 
sion and  department  headquarters  in  the  United  States  who 
were  needed  as  substitutes  for  clerks  ordered  to  Cuba  from 
such  headquarters,  and  for  salaries  of  other  temporary  em- 
ployees needed  incident  to  the  provisional  government  in 
Cuba.  At  present  there  are  about  14  employees  whose  serv- 
ices are  required  because  of  the  emergency  growing  out  of 
the  intervention  in  Cuba  and  whose  salaries  are  being  paid 
from  this  $30,000  allotment.  The  services  of  these  employees 
will  be  dispensed  with  immediately  following  the  return  of 
the  Army  from  Cuba  on  April  1.  It  is  estimated  that  at  the 
.  latest  none  of  them  will  be  employed  beyond  April  30,  1909. 

"I  have  the  honor  to  inquire  whether  the  legislation  of 
March  4,  1909,  above  quoted,  w^ill  prevent  the  department 
from  continuing  these  temporary  employments  and  paying 
the  salaries,  not  extending  beyond  April  30,  from  such  part 
of  this  $30,000  allotment  as  may  now  be  charged  to  the  dis- 
bursing clerk  of  this  department  and  carried  m  his  balance 
of  moneys  advanced  to  him  prior  to  March  4,  1909. 

"The  department  is  of  the  opinion  that  the  legislation 
applies  only  to  balances  'on  the  books  of  the  Treasury,' 
and  not  to  balances  of  moneys  in  the  hands  of  the  disbursing 
clerk  of  thjB  department  advanced  to  him  prior  to  March  4, 
1909,  but  the  disbursing  clerk  hesitates  to  make  further 
payments  out  of  his  balances  until  the  question  is  ruled  on 
by  the  Comptroller." 

The  appropriation  in  question  within  the  purview  of  the 
act  cited  by^  you  is  not  a  permanent  specific  appropriation. 
It  was  made  prior  to  July  1, 1904,  and  it  does  not  specifically 
and  in  express  terms  purport  to  be  available  for  use  until 
expended. 

This  leaves  but  a  single  question  to  be  determined:  was 
the  $30,000  of  this  appropriation  which  was  allotted  by  the 
President  to  pay  the  salaries  of  a  number  of  emergency 
clerks  at  various  division  and  department  headquarters  and 
needed  as  substitutes  for  clerks  sent  to  Cuba,  and  to  pay 
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the  salaries  of  certain  other  temporary  employees  needed 
as  an  incident  to  the  provisional  government  in  Cuba,  a 
balance  of  this  appropriation  within  the  purview  of  the 
act,  aupra^  on  July  1,  1904? 

This  $30,000  was  undoubtedly  an  unexpended  balance  of 
the  appropriation  in  question  remaining  on  the  books  of 
the  Treasury  on  the  1st  day  of  July,  1904.  Its  allotment 
on  January  9, 1908,  did  not  change  its  character  as  a  balance 
of  said  appropriation  remaining  unexpended  on  said  July 
1,  1904.  All  such  balances  are  commanded  by  this  act  to 
be  carried  to  the  surplus  fund  and  covered  into  the  Treasury. 
The  act  is  mandatory  and  leaves  nothing  to  do  but  comply 
with  its  terms.  It  follows  that  if  the  terms  of  the  act  are 
complied  with  none  of  the  balance  of  the  said  allotment 
not  expended,  that  is,  paid  out,  against  the  date  when  it 
became  law,  can  be  now  used  unless  it  is  to  pay  contracts 
existing  at  the  date  the  act  became  effective,  to  wit,  March 
4  last. 

There  is  nothing  in  your  letter  to  indicate  that  the  salaries 
in  question  represent  a  contractual  right.  In  fact,  as  I 
understand  the  law,  salaries  of  clerks  such  as  you  mention 
are  not  contractual  rights,  and  it  is  within  the  authority  of 
the  appointing  power  to  cut  them  off  whenever  a  necessity 
such  as  want  of  funds  arises,  and  it  is  a  legal  duty  to  dis- 
charge them  on  the  happening  of  such  a  contingency. 

I  regret  to  say  that  I  do  not  agree  with  the  departmental 
construction  of  the  act  in  question,  that  it  does  not  apply  to 
balances  of  appropriations  in  the  hands  of  disbursing  of- 
ficers. So  placing  an  appropriation  does  not  expend  it.  It 
is  merely  a  preliminary  to  its  expenditure.  I  feel  satisfied 
that  it  was  the  aim  of  Congress  in  the  passage  of  the  act> 
supra^  to  have  covered  into  the  Treasury  all  balances  of  ap- 
propriations not  expended,  in  the  popular  and  general  sense 
of  this  word,  on  the  1st  day  of  July,  1904,  unless  such  bal- 
ances came  within  the  exceptions  to  the  act. 

I  am  therefore  constrained  to  hold  that  any  balance  of  this 
appropriation  in  the  hands  of  a  disbursing  officer  after  the 
4th  instant  can  not  now  be  used  to  pay  the  salaries  in  ques- 
tion. 
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MEDICAL  EXAMINATION  OF  GOVERNMENT  EM- 
PLOYEES INJURED  IN  COURSE  OF  EMPLOY- 
MENT. 

The  United  States,  and  not  the  claimants,  are  required  to  pay  for  the 
medical  examination  provided  for  in  section  5  of  the  act  of  May  30, 
1908,  granting  to  certain  employees  of  the  United  States  the  right 
to  receive  from  it  compensation  for  injuries  sustained  in  the  course 
of  their  employment;  and  the  contingent  appropriation  for  the 
Department  of  Commerce  and  I^bor  for  the  fiscal  year  1909  is 
available  to  pay  the  cost  of  making  said  medical  examinations. 

"{Comptroller  Tracewell  to  the  Secretary  of  Commerce  and 
Labor ^  March  25,  1909.) 

1  am  in  receipt  of  your  submission  of  the  20th  instant, 
Tvhich  reads  : 

"  The  act  of  May  30,  1908, '  granting  to  certain  emploj'^ees 
of  the  United  States  the  right  to  receive  from  it  compensa- 
tion for  injuries  sustained  in  the  course  of  their  employment ' 
(35  Stat,  557),  contains  the  following  section: 

" '  Sec.  5.  That  the  employee  shall,  whenever  and  as  often 
as  required  bj^  the  Secretary  of  Commerce  and  Labor,  at 
least  once  in  six  months,  submit  to  medical  examination,  to 
be  provided  and  paid  for  under  the  direction  of  the  Secre- 
tary, and  if  such  employee  refuses  to  submit  to  or  obstructs 
such  examination  -his  or  her  right  to  compensation  shall  be 
lost  for  the  period  covered  by  the  continuance  of  such  refusal 
or  obstruction.' 

"  This  section  seems  to  authorize  and  require  the  Secretary 
of  Conmierce  and  Labor  to  provide  and  pay  for  medical 
examinations  at  least  once  in  six  months,  and  that  compensa- 
tion shall  in  no  case  be  paid  for  a  period  of  more  than  six 
months  without  such  examination,  but  my  attention  has  not 
been  called  to  any  appropriation  out  of  which  I  feel  justified 
in  paying  therefor. 

"In  a  number  of  cases  the  employee  has  been  receiving 
compensation  under  the  act  for  six  months,  and  I  am  desirous 
of  providing  for  the  examinations  contemplated  by  section 
above  quoted,  so  that  the  compensation  in  proper  cases  may 
be  continued,  and  I  have  to  request  your  decision  as  to 
whether  there  is  any  appropriation  available  for  the  purpose 
indicated,  and  if  so,  what  appropriation  is  so  available. 

"  If  you  find  that  there  is  no  appropriation  available  for 
the  purpose  indicated,  I  have  to  request  that  you  advise  me 
as  to  whether  I  am  authorized  to  take  either  of  the  courses 
below  itidicated,  and  if  so,  which  course  or  courses. 
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"  1.  Pursuant  to  the  provision  '  that  the  employee  shall, 
whenever  and  as  often  as  required  by  the  Secretary  of  Com- 
merce and  Labor,  at  least  once  in  six  months,  submit  to  medi- 
cal examination,  to  be  provided  and  paid  for  under  the  direc- 
tion of  the  Secretary,'  would  I  be  authorized  to  require  the 
claimant  to  submit  to  a  medical  examination  to  be  made  by 
a  physician  selected  by  me  for  the  purpose  and  to  direct  that 
such  examination  shall  be  paid  for  by  the  claimant  himself? 

"2.  If  the  claimant,  whether  voluntarily  or  under  pro- 
test, consents  to  and  does  pay  for  the  examination,  would 
this  course  be  in  contravention  of  that  provision  of  section 
3679,  Revised  Statutes,  as  amended  by  the  act  of  February 
27.  1906  (34  Stat,  49),  which  reads  as  follows: 

"  *  Nor  shall  any  department  or  any  officer  of  the  Govern- 
ment accept  voluntary  service  for  the  Government  or  employ 
personal  service  in  excess  of  that  authorized  by  law,  except 
m  cases  of  sudden  emergency  involving  the  loss  of  human  life 
or  the  destruction  of  property.' 

"3.  Would  contracts  made  with  examining  physicians 
subject  to  future  appropriations  be  in  violation  oi  that  pro- 
vision of  section  3679,  Revised  Statues,  as  amended  by  the 
act  of  February  27,  1906  (34  Stat,  49),  which  reads  as  fol- 
lows : 

" '  No  executive  department  or  other  government  estab- 
lishment of  the  United  States  shall  expend,  in  any  one  fiscal 
year,  any  sum  in  excess  of  appropriations  made  by  Congress 
lor  that  fiscal  year,  or  involve  the  Government  in  any  con- 
tract or  other  obligation  for  the  future  payment  of  money 
in  excess  of  such  appropriations  unless  such  contract  or  obli- 
gation is  authorized  by  law.' 

"  For  your  further  information  I  may  add  that,  so  far  as 
injuries  to  employees  under  the  Isthmian  Canal  Commission 
are  concerned,  the  difficulty  has  been  met  through  an  arrange- 
ment with  that  commission,  whereby  certain  members  of  tne 
medical  staff  in  the  employ  of  the  commission  have  been 
designated  by  me  to  make  the  examinations  required,  in 
addition  to  their  usual  duties  and  without  extra  compensa- 
tion. Similar  arrangements  would  have  been  made  in  con- 
nection with  other  government  establishments  in  which 
injuries  may  occur,  except  for  the  fact  that  it  was  found, 
after  fully  canvassing  the  situation,  that  there  existed  no 
corresponding  medical  corps  available  for  the  purpose. 
Should  the  procedure  indicated  in  paragraph  numbered  one 
of  this  letter  be  allowable  under  the  circumstances,  it  would 
be  possible  for  me  to  arrange,  through  the  Interior  Depart- 
ment^ to  select  from  the  roster  of  examining  surgeons  of  the 
Pension  Bureau  the  necessary  physicians  to  make  the  re- 

auired  examinations  throughout  the  country  generally,  and  to 
esignate  physicians  to  make  such  examinations  in  individual 
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cases,  T^ith  the  understanding  that  the  fee,  not  to  exceed  $2 
for  each  examination,  should  be  paid  by  the  claimant." 

The  first  question  involved  is  whether  there  is  an  appro- 
priation under  your  department  available  for  use  to  defray 
the  expenses  incident  to  the  medical  examinations  provided 
for  in  section  5  of  the  act  set  out  in  your  letter. 

I  am  of  the  opinion  that  it  was  the  intent  of  Congress  that 
the  United  States  should  pay  for  these  medical  examinations, 
and  not  the  claimants.  ^Vhile  it  is  true  that  Congress  did 
not  directly  make  an  appropriation  to  pay  for  these  exami- 
nations, it  is  also  true  that  it  did  not  make  a  specific  appro- 
priation to  pay  the  compensation  provided  while  being  car- 
ried on  the  rolls  while  disabled,  or  to  pay  the  beneficiaries 
named  in  the  act  the  amounts  directed  when  death  ensues 
from  injuries  incurred  in  the  line  of  duty.  But  the  act  is  a 
beneficial  and  humane  one,  and  ought  not  to  fail  on  account 
of  a  technical  construction  of  the  use  of  an  appropriation.  I 
have  previously  held,  and  I  think  correctly,  that  the  appro- 
priation available  to  pay  the  employees  or  laborers  while  at 
work  was  intended  by  Congress  to  pay  them  the  compensa- 
tions provided  when  injured  and  the  beneficiaries  named 
when  death  results  from  injuries  received  under  the  terms 
of  this  law.  It  is  quite  evident  such  was  the  congressional 
intent,  however  injurious  such  construction  may  prove  in  the 
performance  of  the  objects  for  which  these  appropriations 
were  primarily  made.  It  will  no  doubt  prove  in  certain 
cases  extremely  difficult,  if  not  impossible,  to  do  the  things 
for  which  the  appropriations  were  made  and  use  a  consider- 
able portion  of  it  to  pay  disabled  employees  and  the  bene- 
ficiaries of  those  who  die  from  injuries. 

The  contingent  appropriation  for  your  department  for  the 
current  fiscal  year  (see  Digest  of  Appropriations,  455,  456) 
is  broad  in  its  language,  closing  as  follows: 

"  And  all  other  miscellaneous  items  and  necessary  expenses 
not  included  in  the  foregoing." 

Congress  placed  the  duty  of  making  these  medical  exami- 
nations upon  you,  and  I  am  of  the  opinion  that  the  cost  of 
making  them  is  a  necessary  expense  not  included  in  the  list  of 
expenses  specifically  set  out  in  the  appropriation  in  question. 
A  different  construction  would  possibly  defeat  this  highly 


Digitized  by  VjOOQIC 


584  DECISIONS  OF  THE   COMPTROLLER. 

beneficial  legislation,  at  least  until  an  appropriation  can  be 
procured. 

Considering  my  answer  to  the  above,  I  do  not  deem  it 
proper  to  attempt  to  answer  your  questions  numbered  1,  2, 
and  3,  or  any  of  them.  In  fact,  none  of  them  presents  a 
question  of  your  use  of  an  appropriation,  and  any  opinion 
that  I  might  render  would  be  only  of  an  advisory  nature, 
and  they  should  more  properly  be  answered  by  the  Attorney- 
General. 


ELIGIBILITY  OF  NAVY  OFFICERS  RETIRED  FOR 
INCAPACITY  NOT  INCURRED  IN  LINE  OF  DUTY 
FOR  ADVANCEMENT  IN  RANK  AND  PAY  UNDER 
ACT  OF  JUNE  29,  1906. 

Where  an  officer  of  the  Navy  was  retired  on  furlough  pay  because  of 
Incapacity  not  originating  in  the  line  of  duty  and  was  afterwards, 
by  action  of  the  President  and  Senate,  transferred  from  the  fur- 
lough to  the  retired  pay  list,  and  was  subsequently  transferred 
by  the  Secretary  of  the  Navy  **  from  the  ha  If -pay  list  to  the 
seventy-flve  per  cent  pay  list  of  retired  officers  under  section 
fifteen  hundred  and  eighty-eight  of  the  Revised  Statutes,"  under 
and  by  authority  of  a  si)ecial  act  of  Congress  passed  for  the  relief 
of  such  officer  and  authorizing  such  transfer  and  providing  that 
it  "shall  take  effect  as  of  the  passage  of  this  act,"  such  officer 
did  not  thereby  become  an  officer  retired  on  account  of  disability 
originating  In  the  line  of  duty  from  the  date  of  the  passage  of 
said  act  and  is  not  eligible  under  the  act  of  June  29,  1906,  to  be 
placed  on  the  retired  list  of  the  Navy  with  the  rank  and  retired 
pay  of  one  grade  above  that  actually  held  by  him  at  the  time 
of  his  retirement. 

{Decision  h.y  Assistant  Comptroller  Mitchell^  March  89^  1909.) 

My  decision  of  September '20,  1907  (14  Comp.  Dec,  161), 
in  the  case  of  Jerome  E.  Morse,  lieutenant,  U.  S.  Navy,  re- 
tired, is  hereby  taken  up  for  reconsideration. 

In  1874  Lieutenant  Morse  was  retired  on  furlough  pay  on 
account  of  disability  not  incurred  in  the  line  of  duty.  In 
1878  he  was  transferred  from  the  furlough  to  the  50  per 
cent  retired  pay  list.  He  was  transferred  from  the  half- 
pa  j'^  list  to  the  75  per  cent  pay  list  of  retired  officers  in 
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accordance  with  the  provisions  of  the  act  of  June  10,  1902 
(32  Stat,  1444),  which  is  as  follows: 

"  That  the  Secretary  of  the  Navy  be,  and  he  is  hereW, 
authorized  and  empowered  to  transfer  Lieutenant  Jerome  E. 
Morse,  of  the  retired  list  of  the  United  States  Navy,  from 
the  half-pay  list  to  the  seventy-five  per  centum  pay  list  of 
retired  omcers,  under  section  fifteen  hundred  and  eighty -eight 
of  the  Revised  Statutes  of  the  United  States;  and  the  said 
transfer  shall  take  effect  as  of  the  passage  of  this  act." 

He  was  advanced  to  the  grade  of  lieutenant-commander 
under  the  act  of  June  29, 1906  (34  Stat.,  554) ,  which  provides : 

"  That  any  officer  of  the  Navy  not  above  the  grade  of  cap- 
tain who  served  with  credit  as  an  officer  or  as  an  enlisted  man 
in  the  regular  or  volunteer  forces  during  the  civil  war  prior 
to  April  ninth,  eighteen  hundred  and  sixty-five,  otherwise 
than  as  a  cadet,  and  whose  name  is  borne  on  the  official  reg- 
ister of  the  Navy,  and  who  has  heretofore  been,  or  may  here- 
after be,  retired  on  account  of  wounds  or  disability  incident 
to  the  service  or  on  account  or  age  or  after  forty  years'  serv- 
ice, may,  in  the  discretion  of  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  be  placed  on  the  retired 
list  of  the  Navy  with  the  rank  and  retired  pay  of  one  grade 
above  that  actually  held  by  him  at  the  time  of  retirement: 
Provided^  That  this  act  shall  not  apply  to  any  officer  who 
received  an  advance  of  grade  at  or  since  the  date  of  his  re- 
tirement or  who  has  been  restored  to  the  Navy  and  placed  on 
the  retired  list  by  virtue  of  the  provisions  of  a  special  act  of 
Congress." 

Upon  the  application  of  Pay  Inspector  F.  T.  Arms,  U.  S. 
Navy,  I  rendered,  on  April  30,  1907  (41  MS.  Comp.  Dec, 
491),  an  advance  decision  to  the  effect  that  Lieutenant  Morse 
was  not  retired  for  any  of  the  causes  mentioned  in  the  said 
act  of  June  29,  1906,  entitling  an  officer  to  advancement  on 
the  retired  list,  and  that  he  was  not  entitled  to  increased  pay 
under  it. 

Lieutenant  Morse  filed  his  claim  with  the  Auditor  for  the 
Navy  Department  for  the  difference  between  the  pay  he  had 
received  as  a  lieutenant  and  that  of  a  lieutenant-commander 
on  the  retired  list  from  June  29,  1906,  to  April  30,  1907, 
amounting  to  $377.50,  which  claim  the  Auditor,  following 
said  advance  decision  of  April  30,  1907,  disallowed  in  his 
settlement  of  July  19,  1907. 


Digitized  by  VjOOQIC 


586  DECISIONS  OF   THE  COMPTROLLER. 

From  the  disallowance  in  this  settlement  the  claimant  ap- 
pealed, and  by  my  said  decision  of  September  20,  1907  (14 
Comp.  Dec,  161),  while  expressing  doubt  in  regard  to  the 
matter,  I  reviersed  my  said  advance  decision  of  April  30, 
1907,  and  held  that  the  said  act  of  June  10, 1902,  changed  the 
status  of  claimant  from  that  of  an  oflSicer  retired  for  a 
disability  not  incurred  in  the  line  of  duty  to  that  of  an  of- 
ficer who  was  retired  for  a  disability  incurred  in  the  line  of 
duty,  and  that  possessing  the  other  qualifications  prerequisite 
for  advancement  under  the  said  act  of  June  29,  1906,  the 
claimant  was  eligible  for  advancement  under  that  act,  and 
that  he  was  entitled  to  the  pay  claimed  which  was  disallowed 
by  the  Auditor. 

The  act  "  for  the  relief  of  Jabez  Burchard,"  approved 
January  5,  1909  (Private,  No.  63),  is  substantially  the  same 
as  the  said  act  of  June  10,  1902,  for  the  relief  of  Lieutenant 
Morse. 

Mr.  Burchard  was  retired  in  1874  as  an  assistant  engineer 
in  the  United  States  Navy  on  furlough  pay  on  account  of 
disability  not  incurred  in  the  line  of  duty,  and  in  1878 
transferred  to  the  50  per  cent  retired  pay  list. 

In  response  to  the  request  of  the  Secretary  of  the  Navy 
the  Attorney-General,  in  his  opinion  dated  March  13,  1909, 
held  that  the  said  private  act  for  the  relief  of  Jabez  Burch- 
ard did  not  have  the  effect  to  change  his  status  from  that  of 
an  officer  retired  for  disability  not  incurred  in  the  line  of  duty 
to  that  of  an  officer  retired  for  disability  incurred  in  the  line 
of  duty,  and  that  therefore — 

"  Mr.  Burchard  is  not  eligible  under  the  act  of  June  29, 
1906,  above  stated,  to  be  placed  on  the  retired  list  of  the  Navy 
with  the  rank  and  retired  pay  of  one  grade  above  that  actu- 
ally held  by  him  at  the  time  of  his  retirement." 

This  opinion  is  accepted  as  the  proper  construction  of  the 
law  and  will  be  followed  in  this  and  similar  cases. 

The  said  settlement  by  the  Auditor  of  July  19,  1907,  as 
revised  by  this  office  on  September  20,  1907  (14  Comp.  Dec, 
161),  as  stated  above,  is  therefore  reopened,  and  the  amount 
of  $377.50  allowed  on  that  revision  is  hereby  disallowed. 
(See  4  Comp.  Dec,  303;  11  id.^  459;  Rollins  and  Preshrey  v. 
United  States,  23  Ct.  CI.,  106,  123.) 
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APPROPRIATION     CHARGEABLE     WITH     PAY- 
MENTS  MADE  TO  MILITIA. 

The  organized  mllltla  of  a  State.  Territory,  or  of  the  District  of 
Columbia,  while  participating,  on  the  request  of  the  governor  of 
such  State  or  Territory  or  of  the  commanding  general  of  the 
organized  Militia  of  the  District  of  Ck>lumbla,  in  the  encampment, 
maneuvers,  and  field  instruction  of  any  part  of  the  Regular  Army, 
can  not  properly  be  paid  from  the  appropriation  ''Arming  and 
equipping  the  militia,"  but  should  be  paid  from  the  appropriation 
"  Encampments  and  maneuvers,  organized  militia." 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
March  29, 1909.) 

I  have  received  your  communication  of  the  12th  instant, 
as  follows: 

"  Under  date  of  February  18,  1909,  the  Assistant  Comp- 
troller of  the  Treasury  confirmed  an  original  construction  of 
a  statute  by  the  Auditor  for  the  War  Department  under  date 
of  January  27,  1909.  The  question  involving  the  use  of  an 
appropriation  arose  in  connection  with  the  examination  of 
a  pay  roll  of  Company  Al,  First  Regiment,  District  of  Co- 
lumbia Militia,  for  pay  for  services  while  participating  with 
troops  of  the  Regular  Army  in  encampments  and  field  in- 
structions at  Fort  Hunt,  Va.,  in  July  and  August,  1908. 
This  camp  was  held  under  section  15  of  the  act  of  January 
21,  1903,  as  amended  by  the  act  of  May  27,  1908,  payment 
for  the  services  in  question  having  been  made  from  the  ap- 
propriation 'Arming  and  equipping  the  militia,'  whereas 
the  Auditor  held  that  such  payment  should  have  been  made 
from  the  appropriation  'Encampment  and  maneuvers, 
organized  militia/ 

"The  opinion  of  the  Auditor  is  based  upon  so  much  of 
section  15  of  the  act  of  January  21,  1903,  as  amended  by 
the  act  of  May  27,  1908,  as  provides  that: 

" '  *  *  *  All  payments  to  the  militia  under  the  provi- 
sions of  this  section  and  all  allowances  for  mileage  shall  be 
made  solely  from  the  sum  appropriated  for  such  purposes,' 

"  As  the  question  of  intention  is  always  an  important  con- 
sideration in  the  construction  of  a  statute,  I  beg  to  say  for 
your  information  that  the  act  of  May  27,  1908,  was  framed 
by  the  National  Guard  Association,  and,  after  careful  re- 
view and  consideration  by  the  officers  of  the  War  Depart- 
ment, was  placed  before  Congress  for  action.  From  my 
personal  knowledge  of  the  facts  I  am  confident  of  the  in- 
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tention  on  the  part  of  the  f ramers  of  this  law  to  perpetuate 
in  permanent  form  the  prohibition  of  Congress  against  the 
use  of  any  appropriation  for  the  support  of  the  Regular 
Army  for  militia  purposes,  as  clearly  indicated  in  section 
15  oi  the  aforesaid  act.  In  order  that  this  purpose  might 
be  more  positively  effectuated,  the  additional  paragraph 
quoted  above  was  placed  therein.  It  was  clearly  intended, 
therefore,  that  no  Regular  Army  appropriation  should  be 
used  for  the  militia,  but  that  all  expenses  of  the  militia  in 
joint  encampments  should  be  met  from  the  annual  appro- 
priation provided  under  section  1661,  Revised  Statutes,  as 
amended,  and  from  such  additional  appropriations  as  Con- 
gress might  specifically  provide  therefor  from  time  to  time ; 
and,  further,  that  no  mileage  accoimts  should  be  paid  from 
anv  militia  appropriations. 

"The  Judge- Advocate-General,  in  an  opinion  dated  the 
11th  instant,  nas  very  ably  and  fully  presented  the  views  of 
the  department  in  support  of  its  position  that  the  lan^age 
of  section  15  does  not  restrict  the  payment  of  militia  ex- 
penses to  such  appropriation  as  Congress  may  provide  for 
joint  encampments,  but  that  in  addition  thereto  the  appro- 
priation under  section  1661,  Revised  Statutes,  as  amended, 
IS  also  available.  The  arguments  presented  by  the  Judge- 
Advocate-General,  it  is  believed,  cogently  sustain  the  con- 
struction of  the  statute  in  reference,  and  I  therefore  have 
the  honor  to  request  that  you  review  your  confirmation  of 
the  Auditor's  decision. 

"The  attitude  of  Congress  in  providing  for  the  militia 
the  necessary  funds  for  field  exercises  and  joint  camps  of 
instruction  has  been  liberal  in  its  scope  and  the  construction 
of  the  Auditor  results  in  restricting  the  use  of  an  appro- 
priation which,  in  the  judgment  of  the  department,  is 
clearly  contrary  to  the  expressed  will  of  Congress." 

In  my  decision  of  February  18,  1909,  approving  the  de- 
cision of  the  Auditor  for  the  War  Department  (15  Comp. 
Dec,  514),  it  was  held  that  the  organized  Militia  of  the  Dis- 
trict of  Columbia  could  not  be  paid  for  the  period  from  July 
26  to  August  9,  1908,  inclusive,  while  participating  with 
troops  of  the  Regular  Army  in  the  encampment,  maneuvers 
and  field  instructions  at  Fort  Hunt,  Va.,  in  accordance  with 
section  15,  act  of  January  21,  1903  (32  Stat.,  777),  as 
amended  by  the  act  of  May  27,  1908  (35  Stat,  399),  from 
the  appropriation  "Arming  and  equipping  the  militia  "  made 
by  section  1661,  Revised  Statutes,  as  amended  and  reenacted 
by  the  act  of  June  22, 1906  (34  Stat.,  449),  but  should  be  paid 
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from  the  appropriation  "  Encampments  and  maneuvers,  or- 
ganized militia,"  act  of  May  11,  1908  (35  Stat,  115). 

Section  1661  of  the  Revised  Statutes,  as  amended  by  the 
act  of  June  22, 1906  (34  Stat,  449),  provides: 

"  Section  1.  That  the  sum  of  two  million  dollars  is  hereby 
annually  appropriated,  to  be  paid  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  for  the  purpose  of  pro- 
viding arms,  ordnance  stores,  quartermaster  stores,  and  camp 
equipage  for  issue  to  the  militia,  such  appropriation  to  remain 
available  until  expended." 

Sections  14  and  15  of  the  act  of  January  21, 1903  (32  Stat, 
777,  778),  provide: 

"  Sec.  14.  That  whenever  it  shall  appear  by  the  report  of 
inspections,  which  it  shall  be  the  duty  of  the  Secretary  of  War 
to  cause  to  be  made  at  least  once  in  each  year  by  offi- 
cers detailed  by  him  for  that  purpose,  that  the  organized 
militia  of  a  State  or  Territory  or  of  the  District  of  Colum- 
bia is  sufficiently  armed,  uniformed,  and  equipped  for  active 
duty  in  the  fiela,  the  Secretary  of  War  is  autnorized,  on  the 
requisition  of  the  governor  of  such  State  or  Territory,  to  pay 
to  the  quartermaster-general  thereof,  or  to  such  other  officer 
of  the  militia  of  said  State  as  the  said  governor  may  desig- 
nate and  appoint  for  the  purpose,  so  much  of  its  allotment 
out  of  the  said  annual  appropriation  under  section  sixteen 
hundred  and  sixty-one  of  tne  Revised  Statutes,  as  amended, 
as  shall  be  necessary  for  the  payment,  subsistence,  and  trans- 
portation of  such  portion  oi  said  organized  militia  as  shall 
en^ge  in  actual  field  or  camp  service  for  instruction,  and  the 
officers  and  enlisted  men  of  such  militia  while  so  engaged 
shall  be  entitled  to  the  same  paj^,  subsistence,  and  transporta- 
tion or  travel  allowances  as  officers  and  enlisted  men  of  cor- 
responding grades  of  the  Regular  Army  are  or  may  here- 
after be  entitled  by  law,    ♦     *     ♦. 

"  Sec.  15.  That  the  Secretarv  of  War  is  hereby  authorized 
to  provide  for  participation  by  any  part  of  the  organized 
militia  of  any  State  or  Territory  on  the  request  of  the  gov- 
ernor thereof,  in  the  encampment,  maneuvers,  and  field 
instruction  of  any  part  of  the  Regular  Army  at  or  near 
any  military  post  or  camp  or  lake  or  seacoast  defenses  of 
the  United  States.  In  such  case  the  organized  militia  so 
participating  shall  receive  the  same  pay,  subsistence,  and 
transportation  as  is  provided  by  law  for  the  officers  and 
men  of  the  Regular  Army,  to  be  paid  out  of  the  appropria- 
tion for  the  pay,  subsistence,  and  transportation  of  the 
Army:    ♦    ♦    V^ 
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The  act  of  April  23,  19(>i  (33  Stat.,  265),  making  appro- 
priation for  the  support  of  the  Army  for  the  fiscal  year  1905, 
provides : 

"  That  no  part  of  the  sums  appropriated  for  the  support  of 
the  Regular  Army  shall  be  used  to  pay  any  part  of  the  ex- 

Snses  of  the  organized  militia  of  any  State,  Territory,  or 
istrict  of  Columbia,  while  engaged  in  joint  encampment, 
maneuvers,  and  field  instruction  of  the  Kegular  Army  and 
militia,  as  provided  by  section  fifteen  of  the  act  of  January 
twenty-first,  ninteen  hundred  and  three,  entitled,  'An  act  to 
promote  the  efficiency  of  the  militia,  and  for  other  purposes.' 

"  That  the  following  sums  be,  and  are  hereby,  appropriated 
for  paying  the  expenses  of  the  or^nized  militia  of  any  State, 
Territory,  or  District  of  Columbia,  participating  in  joint  en- 
campment, maneuvers,  and  field  instruction  of  the  Regular 
Army  and  militia,  as  provided  by  sections  fifteen  and  twenty- 
one  of  the  act  of  January  twenty-first,  nineteen  hundred  and 
three,  entitled,  'An  act  to  promote  the  efficiency  of  the  militia, 
and  for  other  purposes.' 

"  For  pay  of  officers  and  enlisted  men,  three  hundred  thou- 
sand dollars. 

"For  purchase  of  supplies  for  the  Quartermaster's  and 
Ordnance  departments,  including  regular  supplies,  incidental 
expenses,  barracks  and  quarters,  transportation  of  the  militia 
and  its  supplies,  clothing  and  equipage,  leases  of  land  and 
damages  of  property,  six  hundred  thousand  dollars. 

"  For  purchase  oi  subsistence  and  supplies,  one  hundred 
thousand  dollars. 

"  The  sums  hereby  appropriated  for  the  expenses  of  the  or- 

fanized  militia  for  such  joint  encampment,  maneuvers,  and 
eld  instruction  shall  be  disbursed  as,  and  for  that  purpose 
shall  constitute,  one  fund;  and  the  Secretary  of  War  shall 
hereafter  forward  to  Congress,  at  its  next  session,  a  detailed 
statement  of  the  expenses  of  such  encampments  and  ma- 
neuvers." 

By  section  14,  act  of  January  21,  1903,  supra^  the  officers 
and  enlisted  men  of  the  organized  militia  of  a  State,  Terri- 
tory, or  of  the  District  of  Columbia,  while  engaged  in  actual 
field  or  camp  service  for  instruction  as  therein  provided,  are 
paid  from  its  allotment  out  of  the  annual  appropriation 
under  section  1661,  Revised  Statutes,  as  amended  by  the  act, 
sup7*a. 

By  section  15,  act  of  January  21,  1903,  the  officers  and  en- 
listed men  of  the  organized  militia  of  any  State  or  Territory, 
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while  participating  in  the  encampment,  maneuvers,  and  field 
instruction  of  any  part  of  the  Regular  Army  at  or  near  any 
military  post,  etc.,  of  the  United  States,  were  to  be  paid  as 
therein  provided  out  of  the  appropriation  for  the  pay  of  the 
Army. 

In  other  words,  such  officers  and  enlisted  men  of  the  organ- 
ized militia,  while  participating  in  the  encampment,  ma- 
neuvers, and  field  instruction  of  any  part  of  the  Regular 
Army  as  provided  in  section  15  of  said  act,  were  treated  in 
respect  to  pay  as  if  they  were  part  of  the  Regular  Army. 
They  were  paid  by  a  pa3rmaster  of  the  Regular  Army  out  of 
the  appropriation  pay  of  the  Army,  and  they  could  not  be 
paid  for  such  service  out  of  the  appropriation  mentioned  in 
section  14  of  said  act 

The  act  of  April  23, 1904,  supra^  provided  that  no  sum  ap- 
propriated for  the  support  of  the  Regular  Army  should  be 
used  to  pay  any  part  of  the  expenses  of  the  organized  militia 
of  any  State,  Territory,  or  District  of  Columbia  while  en- 
gaged in  joint  encampment,  maneuvers,  and  field  instruction 
of  the  Regular  Army  and  militia  as  provided  in  said  section 
15,  act  of  January  21,  1903,  and  appropriated  specific  sums 
for  that  purpose,  and  provided  that  "  the  Secretary  of  War 
shall  hereafter  forward  to  Congress  at  its  next  session  a  de- 
tailed statement  of  the  expenses  of  such  encampments  and 
maneuvers."  For  like  purposes  sums  were  appropriated  by 
the  act  of  June  12,  1906  (34  Stat.,  249),  for  the  fiscal  year 
1907;  the  act  of  March  2, 1907  (34  Stat,  1164),  for  the  fiscal 
year  1908;  the  act  of  May  11,  1908  (35  Stat,  115),  for  the 
fiscal  year  1909. 

Section  9  of  the  act  of  May  27,  1908  (35  Stat,  402), 
amends  the  act  of  January  21,  1903,  as  follows : 

"  That  section  fifteen  of  said  act  as  amended  be,  and  the 
same  is  hereby,  amended  and  reenacted  so  as  to  read  as 
follows : 

" '  Sec.  15.  That  the  Secretary  of  War  is  authorized  to 
provide  for  participation  by  any  part  of  the  organized  mili- 
tia of  any  State  or  Territory  on  tne  request  of  the  governor 
thereof  in  the  encampment,  maneuvers,  and  field  instruction 
of  any  part  of  the  Regular  Army  at  or  near  any  military  post 
or  camp  or  lake  or  seacoast  defenses  of  the  United  States. 
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In  such  case  the  organized  militia  so  partidipating  shall  re- 
ceive the  same  pay,  subsistence,  and  transportation  as  is  pro- 
vided by  law  for  the  officers  and  men  of  the  Regular  Army, 
and  no  part  of  the  sums  appropriated  for  the  support  of  the 
Regular  Army  shall  be  usea  to  pay  any  part  of  the  expenses 
of  the  organized  militia  of  any  State,  Territory,  or  District 
of  Columbia,  while  engaged  in  joint  encampments,  maneu- 
vers, and  field  instruction  of  the  Regular  Army  and  militia, 
but  all  payments  to  the  militia  under  the  provisions  of  this 
section  and  all  allowances  for  mileage  shall  be  made  solely 
from  the  sums  appropriated  for  such  purposes:  Provided^ 
That  the  command  of  such  military  post  or  camp  and  the 
officers  and  troops  of  the  United  States  there  stationed  shall 
remain  with  the  regular  commander  of  the  post  without 
regard  to  the  rank  of  the  commanding  or  other  officers  of 
the  militia  temporarily  so  encamped  within  its  limits  or  in 
its  vicinity:  Provided  further^  That  except  as  herein  speci- 
fied the  right  to  command  during  such  joint  encampments, 
maneuvers,  and  field  instruction  shall  be  governed  by  the 
rules  set  out  in  articles  one  hundred  and  twenty-two  and  one 
hundred  and  twenty-four  of  the  rules  and  articles  for  the 
government  of  the  armies  of  the  United  States.  The  sums 
appropriated  for  the  organized  militia  for  such  joint  encamp- 
ment, maneuvers,  and  field  instruction  shall  be  disbursed  as, 
and  for  that  purpose  shall  constitute,  one  fund;  and  the 
Secretary  of  War  shall  forward  to  Congress,  at  each  session 
next  after  said  encampment,  a  detailed  statement  of  the 
expenses  of  such  encampments  and  maneuvers.^ '' 

By  the  above  provision  of  the  act  of  May  27,  1908,  "  the 
organized  militia  so  participating  shall  receive  the  same 
pay,  subsistence,  and  transportation  as  is  provided  by  law 
for  the  officers  and  men  of  the  Regular  Army,  *  *  ♦  but 
all  payments  to  the  militia  under  the  provisions  of  this  sec- 
tion and  all  allowances  for  mileage  shall  be  made  solely  from 
the  sums  appropriated  for  such  purposes." 

In  other  words,  the  officers  and  enlisted  men  of  the  organ- 
ized militia  of  any  State  or  Territory  while  participating  in 
the  encampment,  maneuvers,  and  field  instruction  of  any  part 
of  the  Regular  Army  at  or  near  any  military  post,  etc.,  of  the 
United  States  are  treated  for  pay  purposes  as  officers  and 
men  of  the  Regular  Army,  and  while  they  are  not  now,  as 
provided  by  section  15,  act  of  January  21,  1903,  prior  to  its 
being  amended,  paid  out  of  sums  appropriated  for  the  sup- 
port of  tiie  Regular  Army,  they  are  paid  out  of  specific  ap- 
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propriations  made  for  that  purpose  and  not  out  of  the  al- 
lotment of  the  State  or  Territory  or  District  of  Columbia 
from  the  annual  appropriation  under  section  1661  of  the  Re- 
vised Statutes,  as  amended.  The  act  of  May  27, 1908,  supra^ 
provides  that  "  the  sums  appropriated  for  the  organized 
militia  for  such  joint  encampment,  maneuvers,  and  field  in- 
struction shall  be  disbursed  as,  and  for  that  purpose  shall 
constitute,  one  fund ;  and  the  Secretary  of  War  shall  forward 
to  Congress,  at  each  session  next  after  said  encampment,  a 
detailed  statement  of  the  expenses  of  such  encampment  and 
maneuvers.'' 

While  it  is  true  that  the  object  to  be  accomplished  by  the 
**  actual  field  or  camp  service  for  instruction,"  as  contem- 
plated by  section  14,  act  of  January  21,  1903,  is  in  a  broad 
sense  the  same  as  the  object  sought  to  be  accomplished  by  the 
**  joint  encampment,  maneuvers,  and  field  instruction  "  of 
the  organized  militia  and  the  Regular  Army,  as  contemplated 
by  section  15  of  said  act  as  amended,  the  fact  remains  that 
Congress  has  provided  that  the  expenses  of  the  joint  en- 
campment shall  be  paid  out  of  appropriations  specifically 
made  for  that  purpose,  and  requires  that  the  Secretary  of 
War  "  shall  forward  to  Congress,  at  each  session  next  after 
said  encampment,  a  detailed  statement  of  the  expenses  of 
such  encampment  and  maneuvers."  The  object  of  making 
specific  appropriations  for  specific  purposes  susceptible  of 
definition  is  to  prevent  money  appropriated  for  such  specific 
purposes  from  being  diverted  and  used  for  other  purposes, 
and  also  to  prevent  money  appropriated  for  more  general 
purposes  from  being  diverted  and  used  for  the  purposes  for 
which  specific  appropriations  are  made. 

The  above  statutes  show  that  Congress  has  made,  from  time 
to  time,  specific  appropriations  for  a  specific  purpose,  namely, 
the  joint  encampment  and  maneuvers  of  the  organized  militia 
and  the  Regular  Army,  and  requires  the  Secretary  of  War  to 
forward  to  Congress,  at  each  session  next  after  such  encamp- 
ment, a  detailed  statement  of  the  expenses  of  such  encamp- 
ment and  maneuvers,  and  I  am  of  opinion  that  said  appro- 
priations for  said  purposes  are  exclusive,  and  that  the  de- 
cision made  by  the  Auditor  and  approved  by  this  office,  supra^ 
is  correct  and  the  same  is  adhered  to. 
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EXPENSES  INCXJKRED  BY  A  DEPUTY  COL- 
LECTOR OF  INTERNAL  REVENUE  IN  ATTEND- 
ING UPON  COURT  AS  A  WITNESS  BEFORE 
THE  GRAND  JURY. 

In  view  of  the  provisions  of  the  act  of  May  22,  1908,  the  actual  and 
necessary  expenses  of  a  deputy  collector  of  internal  revenue, 
under  section  850  of  the  Revised  Statutes,  incurred  by  reason  of 
his  attendance  as  a  witness  on  belialf  of  the  United  States  be- 
fore the  grand  Jury  in  obedience  to  a  subpoena  issued  by  the 
United  States  district  court,  are  ^yable  from  the  appropriation 
"  Fees  of  witnesses.  United  States  courts." 

{Comptroller  Tracewell  to  Henry  W.  Mayo^  United  States 
marshal^  March  SO,  1909.) 

I  am  in  receipt  of  your  letter  of  the  19th  instant  as  follows: 

"  I  have  the  honor  to  request  your  decision  in  regard  to  the 
following  matter: 

"  Nathan  C.  McCausland,  a  deputy  collector  of  internal 
revenue,  was  duly  subpoenaed  and  appeared  before  the  grand 
jury  at  the  February  term  of  the  United  States  district  court 
to  testify  in  cases  involving  alleged  violation  of  the  internal- 
revenue  Idws,  which  were,  in  the  first  instance,  brought  before 
the  ^and  jury;  and  also  in  certain  other  matters  which  had 
previously  been  before  a  United  States  commissioner  and 
bound  over  to  a  grand  jury. 

"  It  will  be  noted  that,  in  the  first  instance,  no  prima  facie 
case  had  been  made,  and  in  the  second,  a  prima  facie  case  had 
been  found. 

"  Being  in  doubt  as  to  my  authority  to  pay  Mr.  McCaus- 
land,  I  declined  at  the  time  to  do  so.  He  now  writes  that 
his  department  '  objects  to  the  payment  of  the  expenses  out 
of  the  deputy  collector's  expense  account,'  and  is  of  the 
opinion  that  his  actual  expenses  should  be  paid  from  the 
appropriation  for '  Fees  of  witnesses,  United  States  courts.' 

"  Question :  Am  I  authorized  to  pay  Mr.  McCausland  his 
actual  expenses  while  attending  as  a  witness  before  the  grand 
jury  in  behalf  of  the  United  States?  " 

The  rule  as  to  the  proper  appropriation  from  which  the 
expenses  of  certain  salaried  employees  of  the  Government 
who  attend  upon  the  United  States  courts  or  before  United 
States  commissioners  as  witnesses  on  behalf  of  the  Govern- 
ment should  be  paid  has  been  previously  stated  a  number  of 
times  (4  Comp.  Dec,  649;  5  id.,  2;  14  id.,  80,  516;  15  id.,  154, 
298). 
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I  am  satisfied  that  the  principle  announced  in  the  decisions 
cited  is  correct  and  should  be  adhered  to  in  determining  the 
particular  appropriation  chargeable  with  the  expenses  of 
employees  in  attendance  upon  the  United  States  courts, 
whose  duties  under  their  appointments  or  under  the  law 
involve  aiding  in  the  detection,  prevention,  prosecution,  or 
suppression  of  violations  of  certain  laws,  except  in  cases 
where  Congress  has  seen  fit  to  exempt  any  class  of  employees 
from  the  operation  of  such  rule  by  special  legislation. 

In  this  connection  your  attention  is  called  to  the  act  of 
May  22,  1908  (35  Stat.,  207),  making  appropriation  for  the 
Internal-Revenue  Service  as  follows: 

"  For  salaries  and  expenses  of  collectors  of  internal  reve- 
nue, and  deputy  collectors,  and  surveyors,  and  clerks,  messen- 
gers, and  janitors  in  internal-revenue  offices,  two  million  and 
seventy-five  thousand  dollars:  Promded^  That  no  part  of 
this  amount  be  used  in  defraying  the  expenses  of  any  officer, 
designated  above,  subpoenaed  by  the  United  States  courts  to 
attend  anj  trials  before  a  United  States  court  or  preliminary 
examination  before  any  United  States  commissioner,  which 
expenses  shall  be  paid  from  the  appropriation  for  '  Fees  of 
witnesses.  United  States  courts.'  " 

The  proviso  in  question  is  not  the  first  of  its  kind  enacted. 
Congress  has  previously  made  a  like  provision  in  regard  to 
Secret  Service  employees,  exempting  the  appropriation  for 
that  service  from  liability  to  pay  witness  expenses,  and  it  is 
observed  that  the  wording  of  the  two  provisos  is  practically 
the  same. 

The  act  of  March  3, 1893  (27  Stat.,  589),  in  making  appro- 
priation for  "  suppressing  counterfeiting  and  other  crimes," 
provides : 

"  That  no  part  of  this  amount  be  used  in  defraying  the 
expenses  of  any  person  subpoenaed  by  the  United  States 
courts  to  attend  any  trial  before  a  United  States  court  or 
preliminary  examination  before  any  United  States  commis- 
sioner." 

The  Attorney-General,  in  a  circular  (Department  Circular 
No.  80)  addressed  to  United  States  marshals,  calls  attention 
to  the  above  proviso  and  adds : 

"  In  view  of  this  provision,  «uch  agents  (of  the  Secret 
Service)   should  be  paid  from  the  appropriation  '  Fees  of 
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witnesses,  United  States  courts,'  when  subpoenaed  on  behalf 
of  the  United  States  by  a  United  States  court  or  United 
States  commissioner." 

The  proviso  in  regard  to  the  use  of  the  appropriation 
*'  Fees  of  witnesses,  United  States  courts,"  to  pay  expenses 
of  Secret  Service  employees  when  attending  upon  the  United 
States  courts  as  witnesses  on  behalf  of  the  Government  has 
been  repeated  in  the  appropriation  act  for  that  service  every 
year  since  1893,  and  the  interpretation  placed  upon  said  pro- 
viso by  the  courts,  the  Attomey-Greneral,  and  the  accounting 
officers  for  the  past  fifteen  years  has  been  to  consider  such 
an  employee's  expenses  incurred  in  attending  as  a  witness 
before  the  grand  jury  as  a  proper  charge  against  the  appro- 
priation "Fees  of  witnesses.  United  States  courts."  The 
practice  of  the  accounting  officers  in  allowing  the  witness 
expenses  of  Secret  Service  employees,  as  indicated,  was  well 
known  at  the  time  Congress  enacted  the  proviso  under  con- 
sideration relative  to  the  Internal-Revenue  Service,  which 
latter  proviso  seems,  from  the  wording  thereof,  to  have  been 
modeled  after  the  Secret  Service  proviso,  and  it  is  not  unrea- 
sonable to  suppose  that  Congress  intended  it  to  be  given  a 
similar  construction. 

Owing  to  the  construction  placed  upon  the  proviso  in  the 
Secret  Service  appropriation  act,  as  above  indicated,  and  the 
uniform  and  long-continued  practice  thereunder,  I  am  not 
prepared  to  say  that  the  later  proviso,  the  wording  of  which 
is  practically  the  same  as  the  former,  should  not  be  given  a 
similar  construction ;.  therefore  I  have  to  advise  you  that  it 
will  be  proper  for  you  to  pay,  upon  the  order  of  the  court, 
Mr.  McCausland's  actual  and  necessary  expenses,  under  sec- 
tion 850,  Revised  Statutes,  incurred  by  reason  of  his  attend- 
ance as  a  witness  on  behalf  of  the  United  States  before  the 
grand  jury  in  obedience  to  a  subpoena  issued  by  the  United 
States  district  court,  from  the  appropriation  "  Fees  of  wit- 
nesses, United  States  courts,"  which  appropriation  (act  of 
May  27,  1908,  35  Stat.,  375,  376)  is  as  follows: 

"  Fees  of  witnesses.  United  States  courts :  For  fees  of  wit- 
nesses and  for  payment  of  the  actual  expenses  of  witnesses, 
as  provided  by  section  eight  hundred  and  fifty.  Revised 
Statutes  of  the  United  States,  one  million  two  hundred  and 
fifty  thousand  dollars." 
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WITHHOLDING  EXPENSES  OF  INTERMENT 
FROM  THE  SIX  MONTHS'  GRATUITY  TO  WID- 
OWS OR  OTHER  DESIGNATED  BENEFICIARIES 
OF  ENLISTED  MEN  OF  THE  NAVY. 

The  expenses  of  interment  of  deceased  enlisted  men  of  the  Navy,  to 
defray  which  the  sum  of  $35  is  reserved  from  the  six  months' 
gratuity  to  widows  or  other  designated  beneficiaries  of  such  en- 
listed men,  provided  by  the  act  of  May  13,  1908,  include  expenses 
which  are  ordinarily  incident  to  interment,  such  as  undertaker's 
charges,  casket,  and  boxing,  for  which  the  Government  should  be 
reimbursed  from  the  sum  reserved  without  regard  to  the  appro- 
priation from  which  said  expenses  were  paid,  whether  from 
appropriation  for  transporting  remains  or  appropriation  for 
burial  or  Interment. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Navy^  March 

31,  1909.) 

By  your  reference  of  the  26th  of  December,  1908,  you  re- 
quest my  decision  of  a  question  presented  by  the  Bureau  of 
Supplies  and  Accounts,  as  follows: 

"1.  It  is  requested  that  the  following  be  submitted  to 
the  CSomptroller  of  the  Treasury  for  decision : 

"2.  Payment  was  made  to  the  beneficiary  of  a  deceased 
enlisted  man,  of  six  months'  pay,  in  accordance  with  the 
gratuity  clause  of  the  act  of  May  13,  1908 ;  said  beneficiary 
now  requests  payment  of  the  $35  deduction.  The  government 
did  not  bury  the  deceased  enlisted  man,  but  did  transport 
the  remains  to  the  next  of-  kin,  which  transportation  necessi- 
tated preparation  of  body  for  shipment,  casket,  and  boxing, 
in  order  to  meet  the  requirements  of  the  various  boards  of 
health,  etc.  The  question  now  confronting  this  bureau,  and 
upon  which  decision  is  requested,  is  as  to  whether  or  not 
refund  of  the  $35  may  be  made  to  the  beneficiary  without 
deduction  for  undertaker's  charges,  casket,  and  boxing  in 
tiew  of  the  fact  that  the  Grovemment  did  not  make  inter- 
ment, but  was  concerned  only  with  the  transportation  of  the 
remains,  for  which  there  is  a  specific  appropriation." 

The  question  you  now  submit  was  decided  by  this  office  on 
August  21,  1908  (46  MS.  Comp.  Dec,  1154),  and  payment 
appears  to  have  been  made  the  claimant  in  accordance  with 
such  decision,  by  deducting  $35  from  the  amount  equal  to 
six  months'  pay  for  expenses  incurred  by  the  Government,  as 
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you  say,  in  preparing  the  body  of  the  enlisted  man  for  ship- 
ment, viz,  for  the  casket  and  boxes  in  which  the  remains 
were  shipped,  in  order  that  it  might  be  presmnably  buried 
at  his  home.  A  contrary  decision  through  inadvertence  was 
rendered  by  this  office  on  November  18, 1908  (15  Comp.  Dec, 
316),  wherein  it  was  held  that  such  expenses  within  the  pur- 
view of  the  act  of  May  11,  1908  (35  Stat,  108),  were  not  a 
proper  deduction  on  account  of  expenses  of  interment  which 
the  act  provides  shall  be  deducted  from  the  six  months'  pay 
to  the  amount  of  $35,  to  defray  the  expenses  of  interment. 
The  decision  of  August  21, 1908,  mpra^  was  overlooked  when 
this  latter  decision  was  made. 

It  is  true  this  office  held,  and  I  think  correctly,  in  constru- 
ing the  appropriation  to  enable  the  Secretary  of  the  Navy 
to  cause  to  be  transported  to  their  homes  the  remains  of  offi- 
cers and  enlisted  men  under  certain  limitations,  that  within 
the  purview  of  this  act  the  purchase  of  caskets  and  boxes  in 
which  the  bodies  were  placed  and  had  to  be  placed  in  order 
to  effect  their  transportation  was  a  necessary  incident  to 
such  transportation  and  a  part  of  such  transportation,  and 
that  the  appropriation  to  effect  such  purpose  was  properly 
applicable  to  defray  such  expenses  as  a  part  of  transporta- 
tion. But  it  does  not  follow  in  construing  the  statute  in 
question,  the  one  providing  that  $35  shall  be  deducted  from 
the  gratuity  provided  to  be  paid  to  the  widow  or  other  desig- 
nated beneficiary  to  defray  the  expenses  of  interment,  that 
within  the  purview  of  this  latter  act  the  cost  of  a  casket  and 
the  box  or  boxes  in  which  the  casket  is  placed  is  not  an  inci- 
dent of  interment.  The  word  "  interment "  as  used  in  this 
statute  appears  to  be  used  in  its  broad  sense.  It  appears  to  be 
the  purpose  of  this  statute  to  give  the  widow  or  other  desig- 
nated beneficiary  a  gratuity  equal  in  amount  to  six  months' 
pay  of  the  enlisted  man,  less  $35,  to  in  part,  at  least,  reim- 
burse the  Government  for  expenses  incurred  by  it  in  inter- 
ring his  remains.  The  expenses  incurred  for  casket  and 
boxes  in  which  to  place  the  remains  for  shipment  in  order 
to  be  buried  or  interred  at  home  are  equal  if  not  greater 
than  if  the  body  is  to  be  buried  or  interred  at  the  place  of 
death.  Under  the  purview  of  this  statute  the  expenses  of 
transportation  in  order  to  bury  the  dead  at  home  are'  as  much 
an  incident  to  interment  as  is  the  casket  and  box  an  incident 
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of  transportation  within  the  purview  of  the  other  statute. 
The  interpretation  you  seem  to  put  upon  this  statute  would 
result  in,  where  two  enlisted  men  in  the  Navy  died  away  from 
their  homes  on  the  same  day  and  each  in  a  status  where  his 
beneficiary  would  be  entitled  to  receive  the  gratuity  equal  to 
six  months'  pay  provided  by  the  statute,  svpra^  less  $35  for 
expenses  of  interment,  if  each  of  them  were  to  be  buried 
or  interred  in  caskets  and  boxes,  the  one  at  the  place 
of  death  and  the  remains  of  the  other  shipped  to  his  home 
for  burial  at  the  increased  cost  of  transporting  the  remains 
in  the  casket  and  boxes,  in  each  case  costing  the  same  and 
over  $35,  that  where  the  remains  are  buried  at  the  place  of 
death  the  $35  in  question  would  be  deducted,  and  where  the 
additional  expense  of  transporting  was  incurred  such  deduc- 
tion would  not  be  made. 

I  am  not  prepared  to  give  the  statute  in  question  such 
a  narrow  construction,  but  adhere  to  the  view  expressed  in 
the  former  decision,  that  the  expense  of  caskets  and  boxes 
within  the  purview  of  this  statute  is  an  incident  of  inter- 
ment, and  is  as  much  a  necessary  part  thereof  as  placing  the 
remains  in  the  ground. 

You  are  not  authorized  to  make  the  additional  payment 
you  term  a  refund. 


MILEAGE  OF  AN  OFFICER  OF  THE  MARINE 
CORPS  FOR  TRAVEL  UNDER  ORDERS  WHILE 
ON  LEAVE  OF  ABSENCE. 

An  officer  of  the  Marine  Corps  whose  regular  station  was  Marine  Bar- 
racks, Annapolis,  Md.,  who,  while  on  leave  of  absence  at  Bolton 
landing,  N.  Y.,  received  orders  to  proceed  to  navy-yard,  I^eague 
island,  Philadelphia,  Pa.,  for  temporary  duty,  is  entitled  to 
mileage  from  Bolton  Landing  to  Philadelphia. 

(Decision  by  Assistant  Comptroller  Mitchell^  April  5, 1909.) 

Dickinson  P.  Hall,  captain,  U.  S.  Marine  Corps,  appealed 
March  17,  1909,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing  his  claims  for  mileage  under  tele- 
graphic orders  of  September  14,  1906. 

The  appeal  involvas  two  settlements  by  the  Auditor,  viz, 
(1)   No.  28475,  dated  February  10.  1900,  in  which  he  dis- 


Digitized  by  VjOOQIC 


600  DECISIONS   OF  THE   COMPTROLLER. 

allowed  mileage  from  Bolton  Landing,  N.  Y.,  to  Philadelphia, 
Pa.,  and  (2)  No.  23475,  dated  March  15,  1909,  in  which  he 
disallowed  mileage  from  Annapolis,  Md.,  to  Philadel- 
phia, Pa. 

The  facts  are  as  follows :  The  appellant,  while  on  duty  at 
the  Marine  Barracks,  Annapolis,  Md.,  was  granted  leave  of 
absence  by  letter  dated  July  11,  1906,  as  follows : 

"  1.  Agreeably  to  your  request  of  July  8,  1906,  you  are 
hereby  granted  leave  of  absence  for  one  month  from  Sep- 
tember 1,  1906.     ♦     *     ♦ " 

While  on  the  leave  of  absence  at  Bolton  Landing,  N.  Y.,  he 
received  September  14,  1906,  the  following  telegraphic  order 
of  that  date  from  the  commandant,  U.  S.  Marine  Corps: 

"  Unexpired  portion  leave  revoked.  Proceed  to  navy-yard. 
League  Island,  jPennsylvania,  report  commandant  noon  Sun- 
day, sixteenth  instant,  temporary  duty  with  second  expedi- 
tionary battalion  assembling  there,  duty  tropical  waters. 
Uniform  embarkation  undress  blue.  Carry  full  supply 
campaign  uniform.  Battalion  embarks  noon  Monday  seven- 
teenth.   Also  report  .Colonel  Barnett." 

Pursuant  to  these  orders  the  appellant  traveled  from 
Bolton  Landing,  N.  Y.,  to  Philadelphia. 

The  following  orders  of  January  28,  1907,  changing  his 
permanent  station  from  Annapolis,  Md.,  were  sent  to  him : 

"You  are  hereby  detached  from  the  U.  S.  Marine  Barracks 
and  school  of  application,  Annapolis,  Md.,  and  will  continue 
your  present  duties  with  the  First  Provisional  Kegiment, 
U.  S.  Marines,  Island  of  Cuba." 

The  Auditor  disallowed  mileage  from  Bolton  Landing, 
N.  Y.,  to  Philadelphia,  Pa.,  because : 

"  Claimant's  leave  of  absence  was  revoked  on  account  of 
public  exigency,  and  being  taken  at  his  own  risk,  he  is  not 
entitled  to  mileage  on  revocation  thereof  in  returning  to  the 
post  of  duty  named  therein  if  the  distance  thereto  is  a  lesser 
one  than  to  his  original  post  of  duty.  (See  7  Comp.  Dec., 
78;  also  13  /rf.,  294.)" 

He  disallowed  mileage  from  Annapolis,  Md.,  to  Philadel- 
phia, Pa.,  because  there  was  no  authorization  for  such  travel 
in  the  orders. 

The  decision  in  7  Comp.  Dec.,  78,  to  which  the  Auditor 
refers  to  support  the  disallowance  of  mileage  from  Bolton 
Landing  to  Philadelphia  was  in  the  case  of  an  oflScer  who 
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rejoined  his  regiment  from  leave  at  a  new  station  to  which 
it  had  been  ordered  while  he  was  on  leave.  This  decision 
was  distinctly  overruled  by  a  decision  of  March  18,  1905  (11 
Comp.  Dec,  537).  The  other  decision  referred  to,  viz,  13 
Comp.  Dec,  294,  was  in  the  case  of  an  oflBcer  ordered  back 
to  his  regular  station  on  accoimt  of  an  exigency  requiring  his* 
presence  there.  The  present  case  is  different  from  either  of 
the  cases  referred  to. 

The  orders  of  September  14,  1906,  did  not  return  the 
appellant  to  his  regular  station,  nor  did  they  change  his 
regular  station  and  direct  duty  at  the  new  station.  His 
regular  station  was  not  changed  until  the  orders  of  January 
28,  1907.  The  orders  of  September  14  enjoined  temporary 
duty  which  he  was  directed  to  enter  upon  at  Philadelphia. 
He  traveled  under  these  orders  from  Bolton  Landing,  N.  Y., 
to  Philadelphia.  I  am  of  opinion  that  he  is  entitled  to  mile- 
age for  this  travel  made  under  the  orders.  See  the  case  of 
Foster  v.  United  States  (43  Ct.  CI.,  170) ,  in  which  the  ques- 
tion and  circumstances  were  very  similar  to  those  now  under 
consideration.  It  was  held  in  that  case,  in  agreement  with 
the  decision  of  this  office  of  June  15,  1904  (29  MS.  Comp. 
Dec,  1069),  that  the  officer  making  the  travel  from  his  home 
while  on  leave  to  temporary  duty  was  entitled  to  mileage  to 
the  temporary  place  of  duty,  but  not  from  that  place  to  his 
regular  station.    The  court  said : 

"  If,  during  the  continuance  of  his  leave,  he  is  called  upon 
to  perform  military  duty  inconsistent  with  the  real  purpose 
of  the  leave,  and  is  thereby  deprived  from  its  enjoyment,  the 
emoluments  of  such  duty,  including  travel  pay,  are  clearly 
his."    (See  also  10  Comp.  Dec,  113.J 

There  is  no  authority  whatever  to  allow  mileage  in  this 
case  from  Annapolis,  Md.,  to  Philadelphia.  The  Auditor's 
settlement  No.  23475  of  March  15,  1909,  in  which  he  disal- 
lowed that  mileage  is  affirmed  and  no  difference  found. 

His  settlement  No.  23475  of  February  16,  1909,  in  which 
he  disallowed  mileage  from  Bolton  Landing,  Lake  George, 
N.  Y.,  to  Philadelphia,  is  disaffirmed  and  a  difference  is  found 
in  favor  of  the  appellant  of  $26.08,  being  mileage  at  8  cents 
per  mile  for  326  miles,  the  distance  from  Bolton  Landing, 
Lake  George,  N.  Y.,  to  Philadelphia,  Pa. 
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BOARD  OF  PRISONER  PRIOR  TO  ISSUANCE  OF 
WARRANT  OF  ARREST  AND  CUSTODY  OF  THE 
UNITED  STATES  MARSHAL. 

The  expenses  which  may  be  incurred  by  an  office  deputy  marshal  which 
are  properly  payable  by  the  marshal  from  the  appropriation 
"  Salaries,  fees,  and  expenses  of  marshals,  U.  S.  courts,"  are  such 
only  as  are  provided  by  section  10  of  the  act  of  May  28,  1896. 

Where  a  person  is  arrested  by  a  policeman  and  confined  in  the  **  police 
hold  over"  upon  the  request  of  a  post-offlce  inspector,  the  cost 
of  the  board  of  such  prisoner  while  so  held  by  the  police  author- 
ities, prior  to  the  issuance  of  a  warrant  of  arrest  by  the  United 
States  commissioner  and  its  service  by  the  deputy  marshal,  is 
not  an  expense  incurred  by  the  deputy,  and  is  not  chargeable  to 
the  appropriation  "  Salaries,  fees,  and  expenses  of  marshals,  U.  S. 
courts." 

(Decision  by  Comptroller  Tracewell^  April  6^  1909.) 

Edwin  R.  Durham,  United  States  marshal,  western  dis- 
trict of  Missouri,  appealed  March  23,  1909,  from  the  action 
of  the  Auditor  for  the  State  and  other  Departments  in  the 
settlement  of  his  account  under  the  appropriation  "  Sal- 
aries, fees,  and  expenses  of  marshals,  U.  S.  courts,"  for  the 
quarter  ended  June  30,  1908,  per  judicial  certificate  No. 
1312,  dated  February  16,  1909,  wherein  the  Auditor  dis- 
allowed $1  charged  in  the  voucher  of  Office  Deputy  H.  C. 
Miller,  representing  a  payment  by  the  deputy  to  the  town 
marshal  of  Joplin,  Mo.,  for  two  days'  board  in  the  "  police 
hold  over  "  furnished  to  James  Officer,  who  had  been  arrested 
by  a  policeman  upon  the  request  of  Post-Office  Inspector 
L.  H.  Hodge. 

The  Auditor  disallowed  the  item  in  question  upon  the 
ground  that  the  prisoner's  board  while  in  the  police  station 
awaiting  the  issuance  of  warrant  by  the  United  States  com- 
missioner and  arrest  by  the  deputy  was  an  expense  incurred 
by  the  post-office  inspector,  and  not  by  the  deputy  marshal, 
citing  my  decision  In  re  Collins  (8  Comp.  Dec.,  127)  in  sup- 
port of  his  conclusion  that  such  an  expense  is  not  chargeable 
to  the  judicial  appropriation,  but  is  an  expense  for  the  pay- 
ment of  which  the  postal  appropriation  is  applicable. 

The  facts  show  conclusively  that  at  the  time  this  expense 
was  incurred  the  prisoner  was  not  in  the  custody  of  the  dep- 
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uty,  no  warrant  having  been  issued  and  no  arrest  having  been 
made  by  the  deputy.  The  deputy  did  not  commit  the  pris- 
oner to  the  "  police  hold  over,"  and  had  nothing  to  do  with 
the  case  until  he  served  the  warrant,  which  was  subsequent 
to  the  time  when  the  expense  in  question  was  incurred,  and 
it  is  clear  under  the  decision  cited  by  the  Auditor  that  the 
deputy  was  not  liable  for  such  expense,  neither  is  the  appro- 
priation "Salaries,  fees,  and  expenses  of  marshals,  U.  S. 
courts,"  properly  chargeable  therewith. 

The  expenses  which  may  be  incurred  by  an  office  deputy 
marshal,  and  which  are  properly  chargeable  to  the  above 
iippropriation,  are  such  only  as  are  expressly  provided  for  by 
section  10  of  the  act  of  May  28,  1896  (29  Stat.,  182),  which 
reads  as  follows : 

"  When  any  of  such  office  deputies  is  engaged  in  the  service 
or  attempted  service  of  any  writ,  process,  subpoena,  or  other 
order  of  the  court,  or  when  necessarily  absent  from  the  place 
of  his  regular  employment,  on  official  business,  he  shall  be 
allowed  his  actual  traveling  expenses  only,  and  his  necessary 
and  actual  expenses  for  lodging  and  subsistence,  not  to  ex- 
ceed two  dollars  per  day,  and  the  necessary  actual  expenses 
in  transporting  prisoners,  including  necessary  guard  hire; 
and  he  shall  make  and  render  accounts  thereof  as  hereinafter 
provided." 

The  marshal,  however,  contends,  that  the  cost  of  the  pris- 
oner's board  while  in  the  police  station,  and  prior  to  the 
issuance  of  the  commissioner's  warrant,  was  properly  payable 
by  the  deputy  under  my  decision  in  Toler^s  case  (13  Comp. 
Dec,  856). 

A  casual  reading  of  the  decision  cited  by  the  marshal  will 
show  that  there  is  nothing  therein  to  support  his  contention. 
In  that  case  it  Vas  held  that  a  field  deputy  marshal  who  had 
arrested  a  defendant  and  who,  while  transporting  him  from 
the  place  of  arrest  to  the  place  where  the  hearing  was  to  he 
hady  found  it  necessary  to  lodge  the  prisoner  in  jail  tempo- 
rarily, could  pay  the  jailer  (who  did  not  render  a  regular 
account  to  the  Government)  the  cost  of  feeding  and  lodging 
said  prisoner.  In  the  present  case  the  office  deputy  had  not 
arrested  the  defendant  and  was  not  transporting  him  at  the 
time  the  expense  in  question  was  incurred.  The  prisoner 
was  not  in  the  deputy's  custody,  had  not  been  committed  for 
safe-keeping  by  the  deputy,  and  I  know  of  no  law  that  would 
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authorize  or  justify  the  office  deputy  in  paying  this  expense, 
and  thus  act  in  the  role  of  a  disbursing  officer  in  the  pay- 
ment of  expenses  not  directly  incurred  by  himself. 

The  defendant  in  this  case  was  charged  with  "  blowing  the 
safe  and  robbing  the  post-office  at  Carl  Junction,  Mo.,"  and 
was  arrested  upon  the  request  and  at  the  instance  of  a  post- 
office  inspector  by  a  police  officer,  which  brings  the  case 
clearly  within  the  principle  announced  in  the  decision  re- 
ferred to  by  the  Auditor  (8  Comp.  Dec.,  127),  and  reaffirmed 
in  Lloyd^s  case  (11  Comp.  Dec.,  753),  the  general  rule  being 
as  follows : 

"  Where  authority  is  exercised  by  a  special  class  of  officers 
in  the  arrest  of  persons  for  violations  of  the  laws  of  the 
United  States,  all  expenses  incident  to  such  arrests  are  de- 
frayed by  the  Government  and  paid  out  of  appropriations 
made  for  certain  purposes,  and  not  until  prisoners  come  into 
the  custody  of  the  United  States  marshal  by  virtue  of  a  duly 
recognized  authority  can  it  be  said  that  a  judiciary  appro- 
priation may  be  available  for  the  payment  of  such  expenses." 

In  view  of  the  foregoing  I  am  of  opinion  that  the  expense 
under  consideration  is  an  improper  charge  in  the  office  dep- 
uty's voucher,  and  the  action  of  the  Auditor  in  disallowing 
said  item  is  accordingly  affirmed. 


PAYMENTS  BY  CHECK. 

Under  Treasury  Department  Circular  No.  52  of  1907,  when  payments 
are  made  by  check  the  indorsed  check  is  the  receipt  to  the  Gov- 
ernment; the  receipt  is  not  complete  until  the  check  has  been 
indorsed  by  the  pa^ee  to  whom  issued. 

As  section  3620,  Revised  Statutes,  requires  check  to  be  drawn  "  In 
favor  of  the  person  to  whom  payment  is  to  be  made,"  disbursing 
officers*  checks  must  be  drawn  to  order  and  not  to  bearer. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury y 
April  6, 1909.) 

Under  date  of  March  27,  1909,  you  request  my  decision  of 
the  question  as  to  whether  the  collector  of  the  port  of  New 
York  is  authorized  to  draw  checks  payable  to  bearer  for  the 
payment  of  the  compensation  of  the  employees  of  his  cus- 
toms district. 
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Paragraphs  1  and  2  of  Treasury  Department  Circular  No. 
52  of  1907  provide  that  receipts  shall  not  be  taken  except 
when  receipts  are  required  either  by  law  or  contract,  unless 
the  payments  are  made  in  easily  that  is,  currency. 

In  preparing  the  pay  roll  of  customs  officers  and  employees, 
the  words  "  in  cash  "  were  omitted  from  the  receipt  because  it 
was  understood  that  payments  were  to  be  made  by  check,  and 
the  form  provides  columns  for  the  entry  of  the  date  and 
number  of  the  check  issued  to  each  employee. 

The  primary  object  of  sections  1790  and  2693,  Eevised 
Statutes,  is  to  secure  from  the  employees  a  sworn  statement 
as  to  certain  facts  therein  contained.  The  affidavits  required 
by  these  sections  are  placed  together  in  the  heading  of  the 
form  of  pay  roll  so  that  by  one  signature  and  the  administra- 
tion of  one  oath  the  requirements  of  the  sections  may  be 
attained.  The  receipt  given  on  the  pay  roll  is  simply  a 
receipt  for  the  check  issued  to  the  employee  and  described 
on  the  roll  by  date  and  number  and  is  not  a  receipt  for  cash. 
The  checks  issued  are,  in  the  case  under  consideration,  orders 
on  the  assistant  treasurer  at  New  York  for  the  payment  of 
the  money  to  the  employee  named  thereon.  It  necessarily 
follows  that  the  receipt  to  the  Government  is  not  complete 
until  the  check  has  been  indorsed  by  the  payee  to  whom 
issued. 

Aside  from  the  question  of  a  receipt,  the  provisions  of 
section  3620,  Eevised  Statutes,  must  be  taken  into  considera- 
tion. This  section  provides  that  checks  drawn  by  disburs- 
ing officers  against  their  deposits  with  the  Treasurer,  assistant 
treasurer,  or  other  designated  depositary  shall  be  "  in  favor 
of  the  persons  to  whom  payment  is  to  be  made."  In  provid- 
ing regulations  for  the  enforcement  of  this  section  the  Sec- 
retary of  the  Treasury  has  ordered  that  checks  shall  be  drawn 
*'  to  order^^  This  office  has  put  the  same  construction  upon 
the  section.    (See  12  Comp.  Dec,  227,  228.) 

I  am  therefore  of  opinion  that,  if  payment  is  to  be  con- 
tinued to  be  made  by  check,  the  checks  should  be  drawn  to 
the  order  of  the  employee  to  whom  payment  is  to  be  made. 

In  his  letter,  dated  March  23,  1909,  relative  to  this  sub- 
ject, the  collector  states  that  the  system  of  making  payments 
in  cash  "  is  a  crude  one  and  not  adapted  to  this  customs  dis- 
trict."   The  determination  of  the  question  as  to  whether  pay- 
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ments  shall  be  made  by  check  or  in  cash  is  ordinarily  for 
the  administrative  officers.  Attention,  however,  is  invited  to 
the  fact  that  the  executive  departments  and  the  Government 
Printing  Office  here  in  Washington  are  making  payment  of 
compensation  to  their  employees  in  cash  and  taking  receipts 
for  the  same  at  the  time  of  payment. 


ADVERTISING  FOR  SUPPLIES  FOR  THE  LIBRARY 
OF  CONGRESS. 

The  Library  of  Congress  is  not  included  within  the  operation  of  sec- 
tion 3709  of  the  Revised  Statutes,  as  amended,  providing  for 
advertising  for  proposals  or  services  in  the  departments  of  the 
Government 

{Comptroller  Tracewell  to  Bernard R,  Green^  Superintendent 
Library  Building  and  Grounds,  April  7, 1909.) 

I  have  received  your  letter  of  the  2d  instant,  in  which  yon 
request  my  decision  as  to  whether,  under  the  provisions  of 
section  3709,  Revised  Statutes,  and  amendatory  act  of  Janu- 
ary 27,  1894  (28  Stat.,  33) ,  you  are  required  to  advertise  for 
proposals  before  purchasing  the  annual  supplies  for  use  of 
the  library  building  or  whether  you  are  authorized  to  make 
contracts  with  successful  bidders  under  advertisement  and 
specifications  of  the  Treasury  Department  in  so  far  as  these 
specifications  cover  library  requirements. 

Section  3709,  Revised  Statutes,  provides  as  follows: 

"All  purchases  and  contracts  for  supplies  or  services,  in 
any  of  the  departments  of  the  Government,  except  for  per- 
sonal services,  shall  be  made  by  advertising  a  sumcient  time 
f)reviously  for  proposals  respecting  the  same,  when  the  pub- 
ic exigencies  do  not  require  the  immediate  delivery  of  the 
articles,  or  performance  of  the  service.  When  immediate 
delivery  or  performance  is  required  by  the  public  exigency, 
the  articles  or  service  required  may  be  procured  by  open 
purchase  or  contract,  at  the  places*^  and  m  the  manner  in 
which  such  articles  are  usually  bought  and  sold,  or  such 
services  engaged,  between  individuals." 

This  section  was  amended  by  the  act  approved  January  27, 
1894  (28  Stat.,  33),  which  provided: 

"  And  the  advertisement  for  such  proposals  shall  be  made 
by  all  the  executive  departments,  inchiding  the  Department 
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of  Labor,  the  United  States  Fish  Commission,  the  Interstate 
Commerce  Commission,  the  Smithsonian  Institution,  the  Gov- 
ernment Printing  Office,  the  government  of  the  District  of 
Cohimbia,  and  uie  Superintendent  of  tHe  State,  War,  and 
Navy  building,  except  for  paper  and  materials  for  use  of 
the  Government  Printing  Office,  and  materials  used  in  the 
work  of  the  Bureau  of  Engraving  and  Printing,    *     *    *." 

The  latter  act  was  amended  by  the  act  of  April  21,  1894 
(28  Stat.,  62) ,  which  provided  that  the  provisions  of  the  fore- 
going— 

"  shall  apply  only  to  advertisements  for  proposals  for  *  *  * 
to  be  purchased  at  Washington  for  the  use  of  the  executive 
departments  and  other  government  establishments  therein 
named." 

Under  the  first  amendment,  aupra^  the  word  "  depart- 
ments" is  changed  to  read  "executive  departments,"  and 
certain  government  establishments  therein  named,  not  con- 
nected with  any  of  the  executive  departments,  are  included 
within  the  purview  of  the  original  act. 

The  second  amendment  makes  a  special  application  of  the 
provisions  of  the  first  amendment. 

In  8  Comp.  Dec,  128,  I  held,  quoting  from  syllabus,  that : 

"  Section  3709,  Revised  Statutes,  as  amended  by  the  acts 
of  January  27  and  April  21,  1894,  which  provides  for  adver- 
tising for  proposals  for  supplies  and  services  for  the  execu- 
tive departments,  does  not  apply  to  supplies  or  services  to 
be  procured  for  the  Spanish  Claims  Commission." 

My  decision,  supra^  was  based  upon  the  conclusion  that  the 
Spanish  Claims  Commission  was  not  attached  to  any  execu- 
tive department  nor  was  it  named  in  the  amendatory  act  of 
January  27,  1894,  and  hence  was  excluded  from  the  provi- 
sions of  the  laws  relative  to  advertising  as  above  set  out. 

By  a  parity  of  reasoning  it  must  be  held  that  the  Library 
of  Congress  is  likewise  excluded  from  the  operation  of  sec- 
tion 3709,  Revised  Statutes,  and  amendatory  acts,  for  it  is 
neither  a  department  of  the  Government  (4  Comp.  Dec,  125), 
nor  is  it  included  in  the  government  establishments  mentioned 
in  the  act  of  January  27,  1894,  supra. 

It  follows,  therefore,  that  you  are  authorized  "  to  make  con- 
tracts with  successful  bidders,  if  they  consent,  under  the  ad- 
vertisement and  specifications  of  the  Treasury  Department  in 
so  far  as  those  specifications  cover  the  library  requirements." 
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PAYMENT  OF  THE  AMOUNT  ALLOWED  BY  THE 
AUDITOR  OR  COMPTROLLER  ON  CLAIMS  FOR 
REIMBURSEMENT  OF  EXPENSES  OF  LAST 
SICKNESS  AND  BURIAL  OF  DECEASED  PEN- 
SIONER PRIOR  TO  MARCH  4,  1909. 

Where  the  Auditor  for  the  Interior  Department  had  settled  and 
allowed  a  part  or  the  whole  of  the  amount  claimed  as  reimburse- 
ment for  the  expenses  of  the  last  sickness  and  burial  of  a 
deceased  pensioner  prior  to  March  4,  1909,  and  there  had  been  no 
appeal  to  the  CJomptroUer  of  the  Treasury,  the  amount  so 
allowed  should  be  paid  on  the  certificate  of  the  Auditor. 

Where  an  appeal  had  been  taken  to  the  Comptroller  from  the  action 
of  the  Auditor  on  a  claim  for  reimbursement  of  the  expenses  of 
last  sickness  and  burial  of  a  deceased  pensioner  and  an  allowance 
made  on  such  claim  prior  to  March  4,  1909,  the  necessary  steps 
to  secure  payment  of  the  amount  allowed  should  be  taken  by  the 
Auditor. 

Such  settlements  should  be  considered  as  completed  settlements,  and 
the  accounting  officers  retain  jurisdiction  to  perform  the  minis- 
terial actions  necessary  to  make  payments. 

(Assistant  Comptroller  Mitchell   to   the  Secretary  of  the 
Interior^  April  10, 1909.) 

I  have  received  your  letter  of  the  5th  instant,  as  follows: 

"In  the  pension  case  of  Thomas  O'Shea,  Navy  invalid 
certificate  No.  9605,  act  of  February  6,  1907,  the  claim  of 
Mary  O'Shea  for  the  reimbursement  of  expenses  of  the  pen- 
sioner's last  sickness  and  burial  was  disallowed  by  the 
Auditor  for  the  Interior  Department,  in  settlement  No.  8739, 
dated  January  20,  1909,  because  of  its  having  been  aban- 
doned :  and  upon  the  claimant's  appeal.  No.  16677,  your  office, 
on  Feoruary  20,  1909,  found  the  claimant  entitled  to  the 
accrued  pension  of  $44.00  and  issued  a  certificate  of  difference 
in  that  amount.  Said  certificate,  a  copy  of  your  opinion,  and 
other  papers  pertaining  to  the  appeal  were  forwarded  to 
the  Commissioner  of  Pensions,  the  papers  in  the  claim  for 
reimbursement  being  retained  in  the  Auditor's  office.  With 
said  papers  is  a  letter  of  the  Auditor  to  the  claimant,  under 
date  of  March  23,  1909,  advising  her  of  the  cancellation  of 
the  certificate  of  settlement  of  her  claim  dated  March  8, 1909, 
because  of  the  provision  of  the  act  of  March  4, 1909  (Public, 
No.  331) : 

" '  That  hereafter  the  settlement  of  all  claims  for  the  re- 
imbursement of  expenses  of  the  last  sickness  and  burial  of 
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deceased  pensioners  shall  be  under  the  direction  of  the  Com- 
missioner of  Pensions.' 

"  It  thus  appears  that  all  essentials  to  the  final  adjustment 
of  the  claim,  except  payment,  were  completed  prior  to  said 
enactment,  and  the  question  is  presented  as  to  whether  it  is 
properly  to  be  regarded  as  a  pending  claim,  the  jurisdiction 
of  the  accounting  officers  wherein  falls  with  the  law  as  stated 
in  the  opinion  of  the  Assistant  Comptroller  given  upon  re- 
quest of  the  Secretary  of  the  Treasury  under  date  of  March 
19, 1909. 

"  No  claim  for  reimbursement  has  been  presented  by  the 
claimant  to  the  Commissioner  of  Pensions,  nor  have  the 
claim  and  papers  filed  with  the  Auditor  been  forwarded  to 
him,  though  it  is  stated  in  the  Auditor's  letter  to  the  claim-, 
ant,  above  noted,  that  they  had  been  so  forwarded. 

"  Furthermore,  in  a  similar  case,  appeal  No.  16478  decided 
by  your  office  under  date  of  February  16,  1909,  but' not  paid, 
the  Auditor  declined  to  comply  with  the  commissioner's  re- 

3uest  for  the  papers  for  reasons  stated  in  his  letter  under 
ate  of  the  31st  ultimo,  as  follows: 

" '  Repl3ang  to  your  letter  of  the  27th  instant,  you  are 
advised  that,  as  tfie  papers  in  the  reimbursement  claim  of 
R.  M.  Wilson  in  the  case  of  John  A.  Beaty,  deceased,  never 
were  the  subject  of  administrative  examination  and  have  been 
finally  adjusted  in  this  office,  I  can  not  consistently,  with  the 
requirement  of  law  that  all  such  papers  shall  be  preserved 
bj  the  Auditor,  comply  with  the  request  for  their  transmis- 
sion to  your  bureau. 

" '  The  status  of  the  claim  is  like  that  of  any  other  claim 
adjusted  in  the  Treasury  Department  except  that  the  claim- 
ant has  been  deprived  by  the  act  of  March  4,  1909,  of  a 
remedy  open  to  other  classes  of  claimants,  to  wit,  the  right 
of  appeal  to  the  Comptroller  of  the  Treasury  within  one 
year  rrom  the  date  of  the  Auditor's  settlement,  or  to  have 
his  claim  reopened  by  the  Auditor  on  the  presentation  of 
new  and  material  evidence  after  one  year  from  the  date  of 
such  settlement.' 

"  The  question  dependent  upon  the  point  above  presented 
is  as  to  whether  this  and  similar  claims  should  be  paid  by 
your  department  or  by  the  Commissioner  of  Pensions,  and 
if  by  the  latter,  whether  your  certificate  of  differences  may 
be  accepted  as  a  sufficient  warrant  for  the  payment,  the  only 
alternative  being  to  require  the  claimant  to  renew  the  claim 
and  duplicate  the  evidence  filed,  a  proceeding  for  which  it 
would  seem  there  should  be  some  more  potent  reason  than 
technicalities  of  departmental  jurisdiction." 

864C4— VOL   15—09 39 


Digitized  by 


Google 


610  DECISIONS   OF   THE   COMPTROLLER. 

Under  date  of  March  19,  1909,  a  decision  was  rendered  by 
this  oflSce  considering  the  effect  of  the  act  cited  by  you,  and  in 
which  it  was  said : 

"You  are  therefore  advised  that  all  attempted  settlements 
of  such  claims  made  by  the  Auditor  subsequent  to  March  4, 
1909,  are  void  and  should  be  returned  to  the  Auditor  for 
cancellation."     (15  Comp.  Dec,  557.) 

This  holding  had  reference  to  those  claims  upon  which  the 
Auditor  had  not  taken  any  action  or  exercised  any  judicial  or 
discretionary  authority  over  them  before  the  act  of  March 
4,  1909  (35  Stat.,  1057),  became  a  law.  It  had  no  reference 
to  any  case  upon  which  the  Auditor  had  finally  exercised  his 
semi  judicial  authority  prior  to  that  act,  and  in  the  event 
that  there  was  no  appeal  to  the  Comptroller,  there  was  noth- 
ing but  the  clerical  or  ministerial  action  to  secure  a  payment 
in  case  an  allowance  had  been  made. 

Neither  did  it  have  any  reference  to  those  cases  finally 
decided  by  the  Auditor  and  upon  which  an  appeal  had  been 
taken  to  the  Comptroller  and  the  Comptroller  had  finally 
acted  before  the  passage  of  the  act  of  March  4,  1909,  In 
those  two  classes  of  cases  nothing  but  a  ministerial  act 
remained  to  be  performed,  and  it  is  the  duty  of  the  Auditor 
to  take  the  necessary  steps  to  secure  payment  of  those  cases 
wherein  an  allowance  had  been  made  either  by  the  Auditor 
or  by  the  Comptroller. 

In  those  cases,  if  any  there  be,  that  remained  pending  in 
the  Auditor's  office  on  March  4,  1909,  in  view  of  what  has 
just  been  said,  it  is  the  duty  of  the  Auditor  to  transmit  the 
papers  relating  to  the  said  pending  claims  to  the  Commis- 
sioner of  Pensions  for  his  consideration  and  final  action.  (5 
Comp.  Dec,  100.) 


DESIGNATION  OF  BENEFICIARY  TO  RECEIVE 
GRATUITY  OF  SIX  MONTHS'  PAY  OF  ENLISTED 
MAN  OF  NAVY. 

A  person  designated  by  an  enlisted  man  of  the  Navy  as  his  wife  and 
given  his  name  is  entitled  to  receive  the  six  months'  pay  gratuity 
authorized  by  the  act  of  May  13.  1908,  although  she  is  merely 
betrothed,  provided  she  can  be  identified  as  the  person  intended. 
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In  all  cases  of  designation  of  a  beneficiary  to  receive  the  six  months* 
pay  gratuity  the  intention  of  the  person  making  the  designation 
should  be  carried  out  if  it  can  be  ascertained  from  the  language 
of  the  designation  and  reliable  evidence,  and  when  so  ascertained 
payment  should  be  made  in  the  correct  name  of  the  beneficiary. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Naoy^ 
April  10, 1909.) 

I  have  received  by  your  reference  of  March  20,  1909,  a 
request  for  decision  of  a  question  presented  by  the  Paymaster- 
General  of  the  Navy  as  to  whether  the  gratuity  of  six  months' 
pay  provided  by  the  act  of  May  13,  1908,  may  be  paid  to 
Alta  A.  Walker,  designated  by  William  Henry  Dark,  late 
ordinary  seaman,  U.  S.  Navy,  as  "  my  \^ife,  Alta  A.  Dark, 
2709,  17  ave..  So.  Seattle,  Wash." 

The  facts  submitted  with  the  request  are  as  follows:  Wil- 
liam H.  Dark,  born  June  25,  1890,  enlisted  on  board  the 
U.  S.  S.  Philadelphia  at  navy-yard,  Puget  Sound,  as  an  ap- 
prentice seaman  on  July  7,  1908,  for  four  years.  He  gave 
the  name  Frank  Dark  (father)  as  next  of  kin.  He  was 
transferred  to  the  U.  S.  S.  Pensacola,  August  14,  1908;  was 
rated  ordinary  seaman  October  7 ;  transferred  to  the  U.  S.  S. 
Charleston  October  16,  and  died  on  the  Relief  at  Cavite,  P.  I., 
December  1,  1908.  On  August  13,  1908,  he  designated,  upon 
the  form  used  in  such  cases,  "  my  wife,  Alta  A.  Dark,  2709, 
17  ave..  So.  Seattle,  Wash.,"  as  beneficiary  to  receive  the  six 
months'  pay.  This  was  witnessed  by  Lieut.  G.  T.  Pettingill, 
U.  S.  Navy,  and  on  September  2,  1908,  he  made  a  second 
designation  as  follows: 

"  My  wife,  Alta  Dark,  Seattle,  Washington.  In  the  event 
of  the  decease  of  the  above-named  beneficiary  prior  to  my 
own  death,  I  then  designate  as  my  beneficiary  under  said  act 
my  mother,  Lulla  Tillman,  Kirkland,  Washington." 

Check  No.  58325  for  $90.40  payable  to  "Alta  A.  Dark," 
was  sent  to  the  address  given  and  subsequently  returned  and 
cancelled.  Later  the  following  affidavit  was  submitted  to 
the  Department: 

"  State  op  Washington, 

"  County  of  Kitsap,  ss. 
"  Mrs.  Lola  M.  Walker,  a  resident  of  the  city  of  Seattle, 
2816  19th  ave.  South:  the  mail  being  delivered  at  No.  2709 


Digitized  by 


Google 


612  DECISIONS   OF   THE   COMPTROLLER. 

17th  ave.  South  Seattle,  county  of  King  and  State  of  Wadi- 
ington,  being  first  duly  sworn,  on  oath  deposes  and  says: 
That  Alta  A.  Walker,  the  daughter  of  above  named  affiant, 
was  the  acknowledged  betrothed  wife  of  William  Henry 
Dark,  who  enlisted  July  11th,  1908,  on  board  U.  S.  S.  Charles- 
ton as  an  apprentice  seaman  and  who  died  in  Honolulu  (?) 
on  said  U.  S.  S.  Charleston  (?)  on  Dec.  1st,  1908,  and  who  had 
named  Alta  A.  Dark  as  his  beneficiary  and  after  his  decease 
a  check  No.  58323  issued  Jan.  30,  1909,  for  six  months'  pay 
amounting  to  ninety  and  40/100  ($90.40)  dollars  was  sent  to 
said  Alta  A.  Dark,  and  although  said  Alta  A.  Dark  was  so 
named  as  said  beneficiary,  yet  she  was  not  really  married  to 
aforesaid  William  Henry  Dark,  but  was  to  be  when  his  cruise 
was  ended ;  and  he,  the  said  William  Henry  Dark,  had  at  all 
times  when  ashore  made  his  home  with  Mrs.  Lola  M.  Walker 
and  his  betrothed  wife  from  April,  1909  (?)  to  the  time  of 
enlistment  and  in  all  respects  accepted  said  Alta  A.  Dark 
as  his  wife  during  and  up  to  the  time  of  his  death.  These 
facts  are  herewith  set  fortn  to  allow  the  U.  S.  Jfavy  Depart- 
ment at  Washington,  D.  C.,  to  advise  Mrs.  Ix)la  M.  Walker 
and  Alta  A.  Dark  as  to  proper  action  as  to  signing  for  and 
receiving  the  amount  named  in  the  aforesaid  check  No.  58323 
for  $90.40  as  herein  named .     *     *     *. 

"  Lola  M.  Walker." 

The  provision  in  the  act  of  May  13,  1908  (35  Stat.,  128). 
for  the  gratuity,  is  as  follows: 

"  That  hereafter  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Navv 
and  Marine  Corps  the  Paymaster-General  of  the  Navy  shaft 
cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  man, 
or  any  person  previously  designated  by  him,  an  amount  equal 
to  six  months'  pay  at  the  rate  received  by  such  officer  or  en- 
listed man  at  the  date  of  his  death,  less  seventy-five  dollars 
in  the  case  of  an  officer  and  thirty-five  dollars  in  the  case  of 
an  enlisted  man,  to  defray  expenses  of  interment,  and  the 
residue,  if  any,  of  the  amount  reserved  shall  be  paid  subse- 

Silently  to  the  designated  person.  The  Secretary  of  the  Navy 
lall  establisli  regulations  requiring  each  officer  and  enlisted 
man  to  designate  the  proper  person  to  whom  this  amoimt 
shall  be  paid  in  case  of  death,  and  said  amount  shall  be  paid 
to  that  person  from  funds  appropriated  for  the  pay  of  the 
Navy  and  Marine  Corps." 

From  the  facts  in  this  case  it  appears  that  the  seaman  en- 
listed in  the  Navy  July  7,  1908,  when  a  young  man  but  lit- 
tle more  than  18  years  of  age.     That  he  made  two  designa- 
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tions  of  his  beneficiary  under  said  act,  one  on  August  13  and 
the  other  on  September  2,  1008,  and  that  he  died  December 
1, 1908.  These  designations  are  not  repugnant  to  each  other. 
It  appears  that  prior  to  and  at  the  time  of  his  enlistment 
there  was  an  engagement  and  betrothal  between  him  and  the 
person  whom  he  designated  as  his  beneficiary  August  13  and 
September  2,  and  that  said  engagement  and  betrothal  con- 
tinued up  to  the  time  of  his  death,  but  that  no  marriage  was 
ever  solemnized  between  him  and  said  person,  and  it  is 
understood  that  he  died  unmarried.  What  did  he^mean  by 
the  designation  of  August  13,  '^  My  wife  Alta  A.  Dark,  2709, 
17  ave..  So.  Seattle,  Wash.,"  and  by  the  designation  of  Sep- 
tember 2,  "My  wife  Alta  Dark,  Seattle,  Washington." 
These  designations  w^re  no  doubt  made  by  the  seaman  under 
the  impression  that  his  intended  marriage  with  Alta  would 
take  effect,  and  he  described  her  as  his  wife  with  reference 
to  his  intention  of  marrying  her,  but  I  do  not  think  the 
designation  was  to  be  dependent  on  condition  of  his  marry- 
ing her.  It  is  clear  that  he  misdescribed  her  by  designating 
her  as  his  wife  and  as  having  his  name,  but  I  do  not  think 
his  intention  was,  no  wife,  no  gift.  Whoever  the  seaman 
had  in  mind  and  intended  by  said  designation  of  August  13 
and  September  2,  if  such  person  can  be  identified,  is  in  my 
opinion  entitled  to  the  benefits  of  said  designation  and  to 
receive  the  pay  granted  by  said  act.  See  Schlosa  v.  Stiehel 
(6  Simons  Report,  English  Chancery,  1),  Gelston  v.  Shields 
(78  N.  Y.  App.,  275,  280),  Pastene  v.  Bonini  (166  Mass.,  85), 
Dicke  V.  Wagner  (95  Wis.,  260),  Lefevre  v.  Lefevre  (59 
N.  Y.,  434),  ConnoUy  v.  Pardon  (1  Paige,  291). 

If  Alta  A.  Walker,  above  mentioned,  is  the  Alta  A.  Dark 
named  in  said  designations,  she  is  entitled  to  receive  said 
benefits  in  all  respects  as  if  she  had  been  correctly  described 
in  said  designations,  and  I  am  of  opinion  a  check  should  be 
made  out  for  the  amount  due  her  by  her  correct  name  and 
sent  to  her. 

In  the  paymaster's  indorsement  to  you  he  further  asks : 

"  In  this  connection  the  bureau  also  desires  a  decision  as 
to  payment  where  the  designated  beneficiary  is  designated 
as  a  friend,  next  of  kin,  etc.,  when  as  a  matter  of  fact  the 
person  designated  is  in  reality  the  wife. 
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^'  If  payments  in  the  abore-mentioned  cases  are  anthorized, 
instructions  are  requested  as  to  whether  the  beneficiaries  in 
indorsing  the  checks  covering  such  payments  should  sign 
their  own  names  or  the  names  under  which  they  were  des- 
ignated«^ 

In  response  to  the  first  paragraph  I  can  only  say  that  in 
all  cases  the  intention  of  the  man  should  be  carried  out  if  it 
can  be  ascertained  from  the  language  of  the  designation  and 
reliable  evidence  as  to  the  circumstances  pertaining  to  the 
case. 

When  the  proper,  beneficiary  is  ascertained  payment  should 
be  made  in  the  correct  name. 


EFFECT  OF  FRAUDULENT  ENLISTMENT  UPON 
PAYMENT  OF  SIX  MONTHS'  GRATUITY  TO  THE 
WIDOW  OF  AN  ENLISTED  MAN  OF  THE  NAVY. 

The  rule  that  arrearages  of  pay  are  forfeited  for  fraudulent  enlist- 
ment which  has  not  been  waived  by  the  Government  has  no 
application  to  deprive  the  widow  or  designated  beneficiary  "of 
any  ♦  ♦  •  enlisted  man  on  the  active  list  of  the  Navy  and 
Marine  Corps  "  of  the  six  months'  pay  gratuity  given  by  the  act 
of  May  13,  1908,  when  the  fraudulent  character  of  the  enlistment 
is  not  discovered  until  after  the  death  of  the  man. 

{Asaistant   Comptroller  Mitchell  to   the  Secretary  of  the 
Navy,  April  12,  1909.) 

By  your  reference  of  the  23d  ultimo  you  request  my  de- 
cision of  the  question  presented  in  a  communication  to  you 
from  the  Paymaster-General,  U.  S.  Navy,  dated  February 
17,  1909,  as  to  whether  Mrs.  Jennie  W.  Wyant,  aliaa  Jennie 
W.  Tobias,  widow  of  Warren  Tobias,  late  carpenter's  mate, 
U.  S.  Navy,  may  be  paid  the  gratuity  of  six  months'  pay  at 
the  rate  her  late  husband  was  receiving  at  the  time  of  his 
death,  as  beneficiary,  under  the  following  provision  of  the 
act  of  May  13,  1908  (35  Stat.,  128)  : 

"  That  hereafter  immediately  upon  official  notification  of 
the  death  from  wounds  or  disease  contracted  in  line  of  duty 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Navy 
and  Marine  Corps  the  Paymaster-General  of  the  Navy  shall 
cause  to  be  paid  to  the  widow  of  such  officer  or  enlisted  man. 
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or  any  person  previously  designated  by  him,  an  amount 
equal  to  six  months'  pay  at  the  rate  received  by  such  officer 
or  enlisted  man  at  the  date  of  his  death,  *  *  *,  The 
Secretary  of  the  Navy  shall  establish  regulations  requiring 
each  officer  and  enlisted  man  to  designate  the  proper  person 
to  whom  this  amount  shall  be  paid  in  case  of  death,  and 
said  amount  shall  be  paid  to  that  person  from  funds  appro- 
priaffed  for  the  pay  of  the  Navy  and  Marine  Corps." 

It  appears  from  the  records  that  Warren  Tobias  enlisted 
in  the  Navy  at  Washington,  D.  C.,  April  18;  1903,  and  was 
honorably  discharged  from  the  U.  S.  S.  Hancock  on  accoimt 
of  expiration  of  enlistment,  April  17,  1907,  as  carpenter's 
mate,  third  class ;  reenlisted  on  board  the  Hancock^  April  18, 
1907,  and  died  on  board  the  U.  S.  S.  Buffalo  at  Magdalena 
Bay,  Mexico,  December  1,  1908. 

The  doubt  as  to  the  legality  of  payment  of  the  gratuity  in 
this  case  arises  from  information  indicating  that  the  enlist- 
ment was  fraudulent.  The  Auditor  for  the  Navy  Depart- 
ment informed  the  Bureau  of  Supplies  and  Accounts  by  letter 
of  January  27,  1909,  that  the  said  Warren  Tobias  deserted 
July  30,  1899,  from  the  Marine  Corps,  in  which  he  had  en- 
listed January  17, 1897,  as  Warren  Tobias  Wyant,  and  failed 
to  state  upon  enlistment  in  the  Navy  that  he  had  had  prior 
military  or  naval  service. 

The  major-general,  commandant,  U.  S.  Marine  Corps,  upon 
request  of  the  Paymaster-General,  furnished  a  copy  of  War- 
ren Tobias  Wyant's  descriptive  list  and  a  tracing  of  his  sig- 
nature, and  the  following  is  an  indorsement  by  the  Chief  of 
Bureau  of  Navigation  of  March  15,  1909 : 

"  The  statement  made  hy  the  Auditor,  considered  in 
connection  with  certain  similarities  in  the  description  of 
Tobias  with  Wyant,  indicates  that  the  two  men  were  probably 
identical,  but  the  bureau  can  not  state  that  the  identity  of 
the  two  men  has  been  established  beyond  a  doubt  from"  the 
records  of  the  bureau." 

There  is  on  file  in  this  office,  in  the  appeal  of  the  widow 
from  disallowance  by  the  Auditor  of  pay  due  her  husband  at 
the  date  of  his  death,  a  letter  from  her  to  the  Auditor,  in 
which  she  states: 

"I  may  add  to  the  statements  contained  in  my  formal 
application  that  my  husband  first  served  in  the  Navy,  as  a 
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marine,  for  about  two  years  and  a  half,  and  was  in  the 
Spanish  war.  I  have  his  picture,  taken  in  marine's  uniform. 
He  afterwards  went  out  of  the  service,  but  reenlisted  as 
carpenter's  mate,  and,  as  stated,  died  in  the  service. 

This  letter  is  signed  Jennie  W.  Wyant.  She  also  fur- 
nished a  copy  of  marriage  certificate,  showing  that  Warren 
T.  Wyant  and  Jennie  W.  Hassell  were  married  at  Baltimore, 
Md.,  August  8,  1890. 

The  Secretary  of  the  Navy  informs  me,  under  date  March 
30,  in  reply  to  my  letter  of  March  2,  1909 : 

"  There  is  no  evidence  in  the  possession  of  this  department 
clearly  to  establish  that  the  enlistments  of  Warren  Tobias  in 
the  Navy  were  fraudulent.  If  such  enlistments  were  fraud- 
ulent, the  department  had  no  knowledge  of  the  fact  at  any 
time  prior  to  the  death  of  Tobias  and  the  fraud  was  not 
'  expressly  waived  or  condoned  by  the  department.' " 

Section  1420  of  the  Revised  Statutes  provides  as  follows; 

"  No  minor  under  the  age  of  sixteen  years,  no  insane  or 
intoxicated  person,  and  no  deserter  from  the  naval  or  mili- 
tary service  of  the  United  States  shall  be  enlisted  in  the 
naval  service." 

A  fraudulent  enlistment  is  one  procured  by  means  of  wil- 
ful misrepresentation  in  regard  to  the  applicant's  qualifica- 
tions or  disqualifications  for  the  service,  or  the  intentional 
concealment  of  a  disqualification,  without  which  misrepre- 
sentation or  concealment  the  applicant  would  have  been  re- 
jected.    (4  Comp.  Dec.,  56.) 

The  act  of  March  3,  1893  (27  Stat.,  716),  has  a  provision 
as  follows: 

"And  fraudulent  enlistment,  and  the  receipt  of  any  pay  or 
allowances  thereunder,  is  hereby  declared  an  offense  against 
naval  discipline  and  made  punishable  by  general  court-mar- 
tial under  article  twenty-two  of  the  articles  for  the  govern- 
ment of  the  Navy." 

It  is  well  settled  that  a  fraudulent  contract  of  enlistment 
is  not  void  but  voidable  at  the  option  of  the  Government 
(4  Comp.  Dec,  56;  11  id.,  710;  14  id.,  267).  And  this  is 
based  upon  the  general  principle  of  law  that  where  a  con- 
tract has  been  procured  by  fraud  it  may  be  avoided  by  the 
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innocent  party  upon  the  discovery  of  the  fraud;  but  if  the 
innocent  party  proceeds  with  the  contract,  and  accepts  serv- 
ice under  it  after  the  discovery  of  the  fraud,  he  is  bound  to 
pay  for  such  services.  (See  Parsons  on  Contracts,  voL  2, 
p.  782.) 

It  was  said  by  this  office  in  a  decision  of  April  29,  1908 
(25  MS.  Comp.  Dec,  433) : 

"  Whether  a  man  securing  his  enlistment  by  fraud  shall 
be  discharged  for  that  reason  or  retained  in  the  service  rests 
in  the  sound  discretion  of  the  executive  officers,  regardless  of 
his  indebtedness  to  the  Government.  *  *  *  If  Tie  is  to  be 
discharged  for  the  fraud,  no  further  payments  should  be 
made;  if  he  is  to  be  retained  in  the  service,  credit  should 
be  given  him  and  payments  made  as  though  no  fraud  had 
occurred  in  his  enlistment." 

The  evidence  as  to  a  fraudulent  enlistment  in  this  case,  as 
shown  above,  is  very  strong,  and  if  such  evidence  had  been 
presented  during  the  man's  lifetime  the  Navy  Department 
would  have  taken  proper  action  and  he  would  have  been  dis- 
charged, or  the  fraud  waived  and  he  continued  in  the  service. 
But  he  would  not  have  been  condemned  unheard.  What 
counter  evidence  the  man  might  have  presented  we  know  not, 
nor  do  we  know  what  proof  he  might  have  produced  that  the 
naval  authorities  at  some  time  had  knowledge  of  the  former 
service  in  the  Marine  Corps  and  by  ignoring  had  waived  the 
fraud.  The  man  is  dead  and  can  now  neither  be  discharged 
from  the  naval  service  nor  any  fraud  waived  by  continuing 
him  in  it.  Under  the  circumstances  of  this  case  I  do  not 
think  the  rule  as  to  forfeiture  of  arrearages  of  pay  on  ac- 
coimt  of  fraudulent  enlistment  has  application,  nor  has  it 
the  effect  to  deprive  the  widow  of  the  gratuity  given  by  the 
act  of  May  13,  1908,  to  a  widow  or  designated  beneficiary  of 
"  any  officer  or  enlisted  man  on  the  active  list  of  the  Navy 
and  Marine  Corps  "  who  died  from  "  wounds  or  disease  con- 
tracted in  line  of  duty."  I  am  therefore  of  opinion  that  the 
gratuity  should  be  paid  to  the  widow  of  Warren  Tobias, 
(diaa  Warren  Tobias  Wyant,  late  carpenter's  mate,  third 
class,  U.  S.  Navy,  provided  all  other  conditions  are  complied 
with. 
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SALARY  OF  DIPLOMATIC  OFFICER  PRIOR  TO 
ARRIVAL  AT  HIS  POST  OF  DUTY. 

A  newly  appointed  minister  plenipotentiary  is  not  entitled  to  com- 
pensation beyond  the  period  of  thirty  days  while  receiving  his 
Instructions,  and  for  the  time  consumed  in  making  the  direct 
transit  to  his  post  of  duty,  until  after  he  reaches  his  post  and 
enters  upon  his  official  duties,  as  expressly  proYided  in  section 
1740,  Revised  Statutes. 

(Comptroller  TraceweU  to  the  Secretary  of  State,  AjprU  12^ 

1909.) 

I  am  in  receipt  of  your  letter  of  the  6th  instant  as  follows: 

"Mr.  Horace  G.  Knowles,  while  minister  of  the  United 
States  to  Boumania  and  Servia  and  diplomatic  agent  to  Bul- 
garia, and  while  at  his  post  at  Bucharest,  was,  by  the  Presi- 
dent, by  and  with  the  aavice  and  consent  of  the  Senate,  com- 
missioned on  January  11,  1909,  as  envoy  extraordinary  and 
minister  plenipotentiary  to  Nicaragua,  to  fill  a  vacancy  ex- 
isting in  that  office,  and  he  was,  by  telegraph,  on  January  22, 
1909,  instructed  by  the  Department  of  State  to  procewi  to 
his  new  post  via  Washington,  here  to  receive  instructions. 
Mr.  Knowles  arrived  at  Washington  on  the  27th  of  February, 
1909,  and  has  been  detained  here  ever  since  under  the  de- 
partment's orders. 

"  Meanwhile,  on  March  11, 1909,  Mr.  John  H.  Gregory,  jr., 
secretary  of  legation  at  Managua,  then  in  charge  of  the  lec- 
tion there  in  the  capacity  of  charg^  d'affaires  ad  interim, 
was,  as  a  matter  of  policy  growing  out  of  political  relations 
with  Nicaragua,  directed  by  the  Secretary  of  State  to  close 
the  legation  and  to  return  immediately^  to  the  United  States. 
These  directions  Mr.  Gregory  has  carried  out. 

"  These  conditions,  unforeseen  at  the  time  of  Mr.  Knowles's 
transfer,  making  it  inexpedient  to  have  Mr.  Knowles  pro- 
ceed to  Nicara^a  at  this  time,  he  was  on  March  22,  1909, 
instructed  that  in  the  present  political  situation  it  was  <}uite 
uncertain  when  the  department  would  see  fit  to  have  a  diplo- 
matic representative  at  Managua,  and  that  he  need  not  pre- 
pare to  proceed  to  his  post  until  he  might  hereafter  be  di- 
rected to  do  so.  It  is  not  possible  for  the  department  to 
foresee  just  when  changed  conditions  will  permit  of  the  re- 
opening of  the  legation  at  Managua. 

"  In  these  circumstances,  I  have  the  honor  to  inquire 
whether  Mr.  KJQowles  is  not  entitled  to  receive  compensation 
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at  the  rate  of  his  salary  for  such  time  as  he  may  necessarily 
be  detained  here. 

"Mr.  Knowles's  detention  is  obviously  imder  department 
orders,  based  upon  considerations  of  puolic  policy,  and  vir- 
tually he  is  in  the  same  position  as  a  minister  recalled  for 
political  reasons,  such  as  a  breach  of  diplomatic  relations." 

In  answering  your  inquiry  I  desire  to  call  your  attention 
to  section  1740,  Revised  Statutes,  which,  inter  alia^  provides 
that: 


u 


No  *  •  *  *  envoy  extraordinary,  minister  plenipoten- 
tiary, ♦  ♦  ♦  shall  be  entitled  to  compensation  for  his 
services,  except  from  the  time  when  he  reaches  his  post  and 
enters  upon  his  official  duties  to  the  time  when  he  ceases  to 
hold  sucii  office,  and  for  such  time  as  is  actually  and  neces- 
sarily occupied  in  receiving  his  instructions,  not  to  exceed 
thirty  days,  and  in  making  the  direct  transit  between  the 
place  of  his  residence,  when  appointed,  and  his  post  of  duty, 
at  the  commencement  and  termination  of  the  period  of  his 
official  service,    *     *     *." 

The  provisions  of  the  above  statute  seem  to  be  clear  and 
explicit,  and  I  know  of  no  good  reason  why  said  statute  does 
not  apply  in  Mr.  Knowles's  case,  judging  from  the  facts  as 
they  have  been  presented.  The  fact  that  it  was  found  to 
be  "inexpedient"  for  Mr.  Knowles  to  proceed  to  his  post 
does  not  justify  the  conclusion  that  he  is  thereby  relieved 
from  the  conditions  imposed  by  the  statute  in  regard  to  the 
payment  of  compensation. 

I  am  of  opinion  that  Mr.  Knowles  is  not  entitled  to  com- 
pensation beyond  the  time  allowed  by  the  statute  "  for  re- 
ceiving his  instructions  "  and  in  making  the  direct  transit 
to  his  post  of  duty,  until  after  "  he  reaches  his  post  and 
enters  upon  his  official  duties^^  as  expressly  provided  in  sec- 
tion 1740,  Revised  Statutes. 

The  enforcement  of  the  provisions  of  the  statute,  s^ipra^ 
in  this  case  works  a  hardship  upon  Mr.  Knowles,  which 
calls  for  congressional  action,  but  does  not,  in  my  judgment, 
furnish  a  reason  why  I  should  attempt  by  construction  to 
remedy  a  statute  whose  provisions  are  plain  and  unambigu- 
ous. The  enforcement  of  a  bad  law  is  the  quickest  and  best 
way  to  have  it  repealed  or  modified. 
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ADDITIONAL  PAY  FOR  OVERTIME  WORK. 

In  the  absence  of  an  agreement  that  firemen  in  public  bnildings  sl^onld 
be  employed  a  limited  number  of  hours  and  have  additiounl  pay 
for  overtime  work,  their  entire  time,  paid  on  an  annual  basis,  is 
at  the  disposal  of  the  United  States,  and  work  performed  by  them 
beyond  eight  hours  is  without  additional  pay. 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury, 
April  12, 1909.) 

I  am  in  receipt  of  your  letter  of  April  1,  1909,  requesting 
to  be  advised  whether  my  decision  dated  January  26,  1905 
(11  Comp.  Dec,  377),  relative  to  extra  pay  to  firemen  in 
public  buildings  for  working  overtime,  is  also  applicable  to 
the  same  class  of  employees  who  are  paid  on  an  annual  basis. 
The  decision  of  January  26, 1905,  related  to  firemen  in  public 
buildings  paid  by  the  day  for  services  actually  rendered;  it 
being  stated  that  these  men  were  sometimes  compelled  to 
work  overtime  by  reason  of  the  failure  of  their  relief  to 
report  for  duty,  and  that  the  payments  made  to  them  for 
extra  work  performed  simply  represented  deductions  made 
from  the  amounts  which  otherwise  would  have  been  paid  to 
the  other  regularly  employed  firemen,  had  they  reported  for 
duty  and  rendered  service.  In  connection  therewith  the  deci- 
sion said : 

"  Section  3738  of  the  Revised  Statutes  provides  as  follows : 
" '  Eight  hours  shall  constitute  a  day's  work  for  all  labor- 
ers, worKmen,  and  mechanics  who  may  be  employed  by  or  on 
behalf  of  the  Government  of  the  United  States.' 

".This  provision  is  directory  only.  It  does  not  prevent 
the  Govenmient  from  making  agreements  with  laborers, 
workmen,  or  mechanics  by  which  they  will  be  required  to 
work  more  than  eight  hours,  nor  does  it  require  that,  where 
employed  for  more  than  eight  hours,  under  an  agreement 
providing  for  eight  hours'  service  each  day,  they  shall  be 
paid  on  the  basis  of  an  eight-hour  day.  {united  States  v. 
Martin,  94  U.  S.,  400.)  It  is  understood  from  your  com- 
munication that  the  firemen  referred  to  are  employed  under 
an  agreement  to  perform  service  for  a  specified  sum  per  day, 
it  being  understood  that  they  will  be  required  to  work  for 
only  eight  hours  each  day.  I  have  no  doubt,  therefore,  that 
when,  under  the  circumstances  described  by  you,  they  are 
required  to  work  a  greater  number  of  hours  than  eight  in 
any  one  day,  they  are  entitled  to  be  paid  for  such  extra  hours 
of  labor  under  such  latter  employment,  provided  the  corn- 
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pensation  thereunder  is  fixed  by  law  or  general  regulation  or 
order." 

In  the  question  now  submitted  the  firemen  are  paid  on  an 
annual  basis.  It  is  not  stated  that  they  are  employed  with 
the  promise  or  understanding  that  they  should  be  employed 
a  limited  number  of  hours  as  a  day's  work  and  have  addi- 
tional pay  for  overtime  work.  In  the  absence  of  any  specific 
agreement  or  understanding  as  to  this  the  entire  time  of  such 
employees  is  at  the  disposal  of  the  United  States,  and  work 
performed  beyond  tl)e  eight-hour  period  is  without  addi- 
tional or  extra  compensation  therefor.  (45  MS.  Comp.  Dec, 
739,  April  30,  1908;  47  id.,  256,  October  14,  1908.) 


REIMBURSEMENT  TO  EMPLOYEE  OF  QUARTER- 
MASTER'S DEPARTMENT  OF  THE  ARMY  OF 
EXPENSES  INCURRED  IN  DEFENDING  HIM- 
SELF IN  STATE  COURT. 

The  appropriation  for  contingencies  of  the  Army,  If  so  ordered  by  thf* 
Secretary  of  War,  Is  applicable  to  the  payment  of  the  exjienses 
necessarily  Incurred  by  an  emiUoyee  of  the  Quartermaster's  De- 
partment of  the  Army  in  defending  himself  in  a  suit  brought 
against  him  In  the  civil  courts  of  Texas,  arising  out  of  acts  done 
by  him  while  in  the  exercise  of  a  public  right  and  in  the  perform- 
ance of  his  duties  as  such  employee. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  ^Ym\ 
April  12, 1000.) 

I  am  in  receipt  of  a  communication  from  you  dated  March 
9,  1909,  as  follows: 

"  I  have  the  honor  to  transmit,  herewith,  papers  in  the 
case  of  Trainmaster  J.  L.  Sullivan,  Quartermaster's  Depart- 
ment, U.  S.  Army,  Fort  Clark,  Tex.,  for  reimbursement,  in 
the  sum  of  $60.30,  for  expenses  incurred  by  him  in  defending 
himself  in  a  suit  brought  against  him  in  the  civil  courts  at 
Uvalde,  Tex.,  for  opening  fences  and  trespassing  on  private 
propertv  resulting  from  his  action  in  taking  government 
train  Ko.  23  through  a  citizen's  field  to  pass  around  an 
impassable  mud  hole  in  the  public  road  while  returning  to 
Fort  Clark  from  the  maneuvers  at  Leon  Springs,  Tex.,  in 
August,  1908. 

"Attention  is  invited  to  the  remarks  of  the  Quartermaster- 
General  and  Judge- Advocate-(ieneral  of  the  Army  relative  to 
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the  use  of  the  appropriation  *  Contingencies  of  the  Army ' 
to  meet  the  reimbursement  requested,  and  in  accordance  with 
the  recommendation  of  the  Judge-Advocate-General,  the 
matter  is  submitted  to  you  with  request  for  decision." 

Trainmaster  Sullivan,  in  an  affidavit  executed  December 
22,  1908,  itemizes  his  claim,  and  deposes  as  follows: 

"  That  in  the  case  pending  before  the  county  court  of 
Uvalde  County,  Tex.,  at  the  town  of  Uvalde,  Tex.,  State  of 
Texas  v.  J.  L,  Sullivan^  he,  J.  L.  Sullivan,  was  summonsed 
to  appear  as  defendant;  that  he  is  the  identical  person  so 
summonsed ;  that  it  was  essential  that  he  produce  three  wit- 
nesses material  to  the  proper  defense  oi  the  case ;  that  he  was 
compelled  to  employ  counsel  for  the  defense  of  said  case; 
that  th6  following  is  an  exact  statement  of  the  expense 
incurred  by  him,  and  that  it  is  the  prices  paid  by  the  general 
public  for  like  services,  viz: 

Oct.  20.  1908.  Railroad  fare  from  Siwfford  to  Uvalde,  Tex., 

and  return $2.40 

Oct.  20,  1908.  'Bub  fare  at  Uvalde .50 

Oct.  20,  1908.  Hotel  expenses 1.50 

Nov.  10,  1908.  Railroad  fare  from  Spofford  to  Uvalde,  Tex., 

and  return 2.40 

Nov.  10,  1908.  'Bus  fare  at  Uvalde,  Tex .50 

Nov.  10,  1908.  Hotel  exi)enses 1.50 

Dec.  5,   1908.  Railroad   fare  from   Spoflford  to  Uvalde,  Tex.. 

and  return 2.40 

Dec.  5,  1908.  'Bus  fare  at  Uvalde,  Tex. .50 

Dec.  5,  1908.  Hotel  expenses 1.50 

Dec.  13,  1908.  Railroad  fare  from  Spofford,  Tex.,  to  Uvalde, 

Tex.,  and  return 2.40 

Dec.  13,  1908.  'Bus  fare  at  Uvalde,  Tex .50 

Dec.  13,  1908.  Hotel  expenses 1.50 

Dec.  13,  1908.  Railroad  fare  from  Spofford  to  Uvalde,  Tex., 

and  return  of  three  witnesses 7.20 

Dec.  13,  1908.  'Bus  fare  for  three  witnesses 1.50 

Dec.  13,  1908.  Hotel  expenses,  three  witnesses  for  two  days,  at 

$1.50  per  day  each. 9.00 

Dec.  13,  1908.  Lawyer's  fee 25.00 

Total 60.30 

"  Further,  that  the  above  amount  ($60.30)  has  been  actu- 
ally paid  by  him  from  his  personal  funds,  and  that  no  person 
or  party  has  any  claim  or  account,  hereafter,  against  him  in 
connection  with  the  aforementioned  case;  that  it  was  imprac- 
ticable to  secure  receipts  in  the  majority  of  cases  for  the 
moneys  -expended." 

In  a  communication  dated  December  23,  1908,  to  the  Adju- 
tant-General, U.  S.  Army,  in  reference  to  his  claim,  Train- 
master Sullivan  further  states,  as  follows: 

"  AMiile  I,  as  trainma^^tor,  in  charge  of  a  twenty-three  gov- 
ernment wagon  train  on  the  return  march  from  the  maneu- 
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vers  at  Leon  Springs,  Tex.,  to  Fort  Clark,  Tex.,  on  August 
7,  1908,  before  arrival  at  Uvalde,  Tex.,  I  encountered  in  the 
middle  of  the  road  a  mud  hole  or  mire,  in  which  was  stuck 
fast  a  team  of  two  mules  and  a  light  buggy.  The  command- 
ing officer,  Col.  Joseph  H.  Dorst,  Third  Cavalry,  of  the 
troops  on  the  march  of  which  I  was  a  connection,  was  in 
advance  of  my  wagon  train,  sent  back  a  message  to  me  to 
carefully  examine  this  mud  hole  before  venturing  into  it; 
this  I  did  with  the  decision  that  it  was  impassable;  neither 
could  a  way  be  found  that  was  safe  to  pass  around  the  edge 
of  same.  1  was  compelled  to  make  an  opening  through  the 
fence  on  the  left-hand  side  of  the  road,  which  plainly  showed 
evidence  of  having  been  cut  on  a  former  occasion  and  spliced, 
and  thereby  gained  passage  around  the  mud  hole,  through  a 
pasture,  and  out  through  the  fence  again,  which  also  showed 
evidence  of  having  been  cut  and  spliced  on  presumably  a 
like  occasion.  Both  of  these  openings  were  repaired  by  me 
after  passing  through  and  put  m  as  good  if  not  better  condi- 
tion than  they  were  when  I  found  them,  and  were  to  the 
entire  satisfaction  of  a  fence  rider  who  was  present  at  these 
performances. 

"  On  arrival  at  the  ranch  house  of  the  owner  of  this  prop- 
erty, a  Mr.  Geo.  Houston,  I  informed  him  of  the  necessity 
of  this  action  on  my  part,  and  he  in  turn  informed  me  that 
he  was  going  to  have  me  arrested  for  opening  his  fence 
and  trespassing  on  his  property  without  authority  to  do  so 
from  him. 

"  When  I  arrived  at  Uvalde,  Tex.,  I  was  arrested  on  a 
warrant  sworn  out  by  the  county  attorney  on  complaint  of 
Mr.  Geo.  Houston,  for  '  maliciously  tearing  down  and  injur- 
ing the  fence  of  another  without  permission  of  the  owner.' 
These  are  nearly  the  exact  words  of  the  statute. 

"  I  was  released  on  bail  to  appear  at  a  future  date  for  trial. 

"  On  October  20,  1908,  I  was  compelled  to  make  a  trip  to 
Uvalde  to  secure  counsel,  and  I  employed  Judge  G.  B.  Fenley 
to  defend  my  case. 

"  On  November  10,  1908,  I  was  called  upon  to  attend  a 
preliminary  hearing  of  the  case,  which  I  did,  when  the  case 
was  continued  on  account  of  lack  of  witnesses  until  the  con- 
vening of  court. 

"On  December  5,  1908,  my  counsel  called  on  me  again  to 
present  myself  to  go  over  the  case  with  him  and  to  secure 
witnesses  for  the  trial  to  come  up  December  13,  1908. 

"  On  December  13,  1908,  I  with  my  three  witnesses,  Mr. 
N.  Hoover,  Mr.  Harry  Stoner,  and  Mr.  G.  Kesterson,  ap- 
peared^ when  I  was  duly  tried  by  jury  and  acquitted,  the 
judge  instructing  the  jury  to  bring  in  a  verdict  m  favor  of 
the  defendant. 
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'•  No  subpoenas  were  issued  for  the  witnesses,  as  I  was  in- 
formed that  the  cost  of  the  case  would  be  less  if  none  were 
issued  and  the  witnesses  would  voluntarily  appear;  also  that 
I  would  have  to  pay  the  expense  attached  to  the  case,  and 
that  this  would  be  the  least  expensive  way,  provided  that  I 
did  pay." 

Col.  J.  H.  Dorst,  Third  U.  S.  Cavalry,  in  an  indorsement 
on  the  claim  of  Trainmaster  Sullivan,  dated  February  9, 
1909,  reports  as  follows: 

"  The  act  for  which  he  was  tried  was  committed  last 
August  when  the  troops  of  this  post  were  returning  from  the 
maneuver  camp  at  Leon  Springs,  as  explained  by  Mr.  Sulli- 
van within,  and  he  was  in  charge  of  the  train  as  wagon- 
master.  The  acting  quartermaster  had  been  sent  ahead  to 
Uvalde  to  arrange  for  forage  and  a  camp  ground,  and  there 
were  so  few  officers  present  for  duty  with  me  command  that 
not  one  was  available  for  duty  with  the  train  in  his  absence. 
That  is  how  Mr.  Sullivan  came  to  be  in  charge.  There  had 
been  heavy  rains  for  several  days,  by  reason  of  which  the  com- 
mand had  already  been  delayed  one  day.  The  road  is  a  mere 
country  road  of  black  loam,  and  on  the  date  in  question  was 
a  mass  of  mud.  Further,  it  was  confined  during  the  whole 
of  that  day's  march  within  a  narrow  lane  formed  by  a  barbed- 
wire  fence  on  each  side  of  it.  On  reaching  an  impa^able, 
boggy  chuck  hole  that  took  up  the  width  of  the  lane,  all 
wagon  traffic  had  to  stop  until  the  hole  dried  up  or  else  the 
adjacent  field  had  to  be  entered  in  order  to  pass  around  it. 
Mr.  Sullivan  adopted  the  latter  plan,  inflicting  on  private 
property  no  damage  whatever,  and  leaving  the  fences  in  the 
same  or  better  condition  than  he  found  them.  He  had  hardly 
reached  camp,  however,  before  he  was  arrested.  He  was  re- 
leased on  bond  and  ordered  from  time  to  time  to  appear  at 
Uvalde  for  trial. 

"  I  was  informed  at  Uvalde,  at  the  time  of  his  arrest,  that 
the  complaint  was  plainly  malicious,  and  there  was  no  doubt 
he  would  1)0  acquitted,  and  consequently  gave  the  matter  no 
further  thought.  But  just  before  he  was  finally  tried  I 
found  he  was  very  much  disturbed  by  the  representations  of 
his  lawyer.  A  report  of  the  matter  was  then  made  by  me  to 
the  department  commander,  but  it  was  too  late  to  have  gov- 
ernment counsel  secured.  Until  that  time  I  did  not  know  he 
had  hired  a  lawyer,  nor  did  I  believe  he  needed  one. 

"  The  place  where  the  fence  was  cut  was  about  ten  miles 
from  Uvalde,  toward  which  we  were  marching,  and  the  same 
distance  from  the  Sabinal  River  where  we  had  camped  the 
night  before.  There  was  no  place  between  the  two  points 
for  the  camp  of  a  command  of  the  size  of  ours,  besides  which 
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we  were  obliged  to  go  to  Uvalde  in  order  to  get  feed  for  the 
train  mules  as  well  as  cavalry  horses. 

"  As  Mr.  Sullivan  did  what  I  think  was  right  and  proper 
and  for  the  best  interests  of  the  Government,  an  opinion  that 
is  fortified  by  his  acquittal  by  a  jurv,  the  reimbursement  of 
his  actual  expenses  is  recommended." 

No  wrong  was  in  fact  committed  by  Trainmaster  Sullivan 
in  oi)ening  the  fence  and  going  extra  viam  without  injury 
arbund  the  temporarily  impassable  obstruction  in  the  high- 
way. (Campbell  v.  Race^  7  Cush.,  Mass.,  408;  Williams  v. 
Safard,  7  Barb.,  N.  Y.,  309;  Holmes  v.  Seely^  19  Wend., 
N.  Y.,  607;  Smith  v.  Railway  Co.^  84  Ga.,  698;  Marey  v. 
Fitzgeraldy  66  Vt.,  487.) 

The  alleged  offense  for  which  he  was  arrested,  tried,  and 
acquitted  in  the  county  court  of  Uvalde  County,  Tex.,  arose 
while  he  was  in  the  exercise  of  a  public  right  and  in  the 
performance  of  his  duties  as  an  employee  of  the  Quarter- 
master's Department  of  the  Army.  That  the  Government 
should  sustain  its  officers  and  employees  in  the  discharge  of 
their  duties  and  defend  them  when  attacked  in  the  courts  for 
alleged  injuries  growing  out  of  the  performance  of  those 
duties  has  been  repeatedly  affirmed.  (10  Comp.  Dec,  648; 
4  id.,  89;  36  MS.  Comp.  Dec.,  627,  February  10, 1906;  9  Op. 
Att.  Gen.,  62.) 

The  Attorney-General  has  held  that : 

"When  an  officer  of  the  United  States  is  sued  for  doing 
what  he  was  required  to  do  by  law  or  by  the  special  orders 
of  the  Government,  he  ought  to  be  defended  by  the  Govern- 
ment. This  is  required  by  the  plain  principles  of  justice  as 
well  as  by  sound  policy.  No  man  of  common  prudence 
would  enter  the  public  service  if  he  knew  that  the  perform- 
ance of  his  duty  would  render  him  liable  to  be  plagued  to 
death  with  lawsuits  which  he  must  carry  on  at  his  own 
expense.  For  this  reason  it  has  been  the  uniform  practice 
of  the  Federal  Government,  ever  since  its  foundation,  to  take 
upon  itself  the  defense  of  its  officers  who  are  sued  or  prose- 
cuted for  executing  its  laws.     *    *    * 

"  If  an  officer  sued  for  doing  his  duty  carries  on  his  own 
defense  without  appealing  to  the  Government  for  aid  during 
the  pendency  of  tne  cause,  I  think  he  has  a  just  claim,  after 
it  is  determmed,  to  be  placed  in  as  good  a  condition  as  he 
would  have  been  in  if  the  Government  had  taken  the  defense 
on  itself;  in  other  words,  to  be  paid  the  smn  he  is  out  of 
864e4— vol  15—09 40 
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pocket.  Of  course,  he  is  not  to  be  allowed  any  unreasonable 
or  extravagant  expenses,"  (9  Op.  Att  Gen.,  52,  J|ine  14, 
1867.) 

Upon  the  facts  stated  in  this  case  I  am  of  opinion  that 
Sullivan  may  be  reimbursed  for  expenditures  actually  and 
necessarily  incurred  by  him  in  his  defense,  supra^  if  the  pay- 
ment of  the  same  is  approved  by  you,  and  that  such  payment 
may  be  made  from  the  appropriation  ^  Contingencies  of  the 
Army  "  for  the  fiscal  year  1909. 


REAPPROPRIATION  OF  UNEXPENDED  BALANCE 
OF  AN  APPROPRIATION. 

The  appropriation  of  an  additional  amount  for  a  stated  purpose  is 
tantamount  to  a  reappropriation  of  the  balance  of  the  amount 
originally  appropriated  for  that  purpose,  and  in  such  case  the 
original  appropriation  is  not  an  unexpended  balance  on  the  books 
of  the  Treasury  within  the  purview  of  the  act  of  March  4, 1909. 

(Comptroller  Tracewell  to  the  Secretary  of  Commerce  and 
Labor,  April  13, 1909.) 

I  am  in  receipt  of  your  letter  of  March  29, 1909,  as  follows: 

"Section  10  of  the  act  approved  March  4,  1909  (sundry 
civil),  provided  as  follows: 

"  *  The  Secretary  of  the  Treasury  shall  cause  all  unex- 
pended balances  of  appropriations  which  remained  on  the 
books  of  the  Treasury  on  the  first  day  of  July,  nineteen  hun- 
dred and  four,  except  permanent  specific  appropriations, 
judgments  and  findings  of  courts,  trust  funds,  and  appro- 
priations for  fulfilling  treaty  obligations  with  the  Inaians, 
to  be  carried  to  the  surplus  fund  and  covered  into  the  Treas- 
ury: Provided,  That  such  sums  of  said  balanc^  as  may  be 
needed  to  pav  contracts  existing  and  not  fully  discharged  at 
the  date  of  this  act  shall  remain  available  for  said  purposes. 
For  the  purposes  herein  declared  no  appropriation  made 
prior  to  July  first,  nineteen  hundred  and  four,  shall  be  con- 
strued to  be  a  permanent  specific  appropriation  unless  by  its 
language  it  is  specifically  and  in  express  terms  made  avail- 
able for  use  until  expended.' 

"  By  the  act  approved  June  11, 1896,  the  following  appro- 
priation was  made :  '  Galveston  Jetty  Light-Station,  Texas : 

" '  For  establishing  a  li^ht  and  fog  signal  at  or  near  the 
outer  end  of  one  of  the  jetties,  Galveston  Harbor,  Texas,  and 
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changing  the  characteristic  of  Boliver  Point  light  at  the 
entrance  to  Galveston  Harbor,  Texas,  thirty-five  thousand 
dollars.' 

"  By  the  act  approved  May  27,  1908,  an  appropriation  was 
made  *  For  additional  amount  for  a  light  ana  fog  signal  sta- 
tion at  or  near  the  outer  end  of  one  of  the  jetties  at  Galveston 
Harbor,  ten  thousand  dollars.' 

"  I  have  the  honor  to  request  your  decision  as  to  whether 
under  the  provisions  of  section  10  of  the  act  of  March  4, 1909, 
the  balance  of  the  appropriation  made  June  11,  1896,  must 
be  covered  into  the  Treasury,  or  if  the  appropriation  made 
Mav  27,  1908,  does  not  keep  the  former  appropriation  alive 
anrf  available." 

The  act  of  June  20,  1874  (18  Stat.,  110),  provided  as 
follows: 

"  That  from  and  after  the  first  day  of  July,  eighteen  hun- 
dred and  seventy- four,  and  of  each  year  thereafter,  the  Secre- 
tary of  the  Treasury  shall  cause  all  unexpended  balances  of 
appropriations  which  shall  have  remained  upon  the  books 
of  the  Treasurv  for  two  fiscal  years  to  be  carried  to  the  sur- 
plus fund  ana  covere'd  into  the  Treasury :  Provided^  That 
this  provision  shall  not  apply  to  permanent  specific  appro- 

C nations,  appropriations  for  rivers  and  harbors,  light- 
ouses,  fortifications,  public  buildings,  or  the  pay  of  the 
Navy  and  Marine  Corps;  but  the  appropriations  named  in 
this  proviso  shall  contmue  available  until  otherwise  ordered 
by  Congress." 

The  appropriation  of  $35,000  for  "  Galveston  Jetty  Light 
Station,  Texas,"  by  the  act  of  June  11,  1896  (29  Stat,  417), 
was  a  permanent  specific  appropriation  within  the  purview 
of  the  act  of  June  20,  1874,  mipra.  By  reason  thereof  it  con- 
tinued available  until  expended  unless  otherwise  ordered  by 
Congress. 

When  CJongress,  on  May  27,  1908,  provided  for  an  addi- 
tional amount  of  $10,000  for  a  light  and  fog-signal  station 
;it  or  near  the  outer  end  of  one  of  the  jetties  at  Galveston 
Harbor,  it  must  be  presumed  that  this  was  done  with  the 
knowledge  by  Congress  that  the  $35,000  originally  appro- 
priated by  the  act  of  June  11,  1896,  had  not  been  expended, 
and  intended  that  the  full  sum  of  these  two  appropriations 
should  be  available  for  the  construction  of  the  light  and 
fog-signal  station  in  question.  If  the  above  conclusion  is  cor- 
rect the  $35,000  appropriation  in  question  is  not  an  unex- 
pended balance  of  an  appropriation  on  the  books  of  the 
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Treasury  on  the  first  day  of  July,  1904:,  within  the  purview 
of  the  act  of  March  4,  1909,  mjnra  (35  Stat,  1027).  The 
effect  of  the  act  of  Congress  making  an  additional  appro- 
priation of  the  $10,000  was  tantamount  to  a  reappropriation 
on  that  date  of  the  $35,000  originally  appropriated.  To  give 
the  act  of  March  4, 1909,  a  different  construction  would  be  to 
make  it  cover  cases  it  was  not  intended  to  cover,  and  make  it 
accomplish  purposes  it  was  not  intended  to  accomplish,  in- 
stead of  correcting  abuses  it  was  intended  to  correct. 

I  am  therefore  of  opinion  that  the  appropriation  made  by 
the  act  of  June  11,  1896,  should  not  be  covered  into  the 
Treasury  under  the  terms  of  the  act  of  March  4, 1909,  supra. 


PAY  OF  PAYMASTERS'  CLERKS  IN  THE  NAVY 
UPON  RETIREMENT. 

A  paymaster's  clerk  in  the  Navy  who  at  time  of  retirement  was  serv- 
ing under  an  appointment  issued  to  him  since  the  adoption  of 
paragraph  1751  of  Navy  Reguhitions  of  1900,  requiring  the  ap- 
pointment of  paymasters'  clerks  by  the  Secretary  of  the  Navy,  is 
an  "  officer  of  the  Navy  "  for  the  purpose  of  retirement  within  the 
meaning  of  the  act  of  May  13,  1908,  and  when  retired  in  the 
manner  therein  provided  is  entitled  thereunder  to  "three-fourths 
of  the  highest  pay  of  his  grade/*  which  is  three-fourths  of  the 
highest  pay  of  a  warrant  officer  of  like  length  of  service. 

{Assistant  Comptroller  Mitchell  to  T.  J,  Cowie^  Pay  Director^ 
l\  S.  Navy,  April  13, 1909.) 

By  indorsement  dated  March  31, 1909,  the  Secretary  of  the 
Navy  has  forwarded  to  this  office  your  communication  of 
March  23,  1909,  wherein  you  request  my  decision  as  to 
whether  or  not  $1,687.50  per  annum  is  the  correct  amount  to 
be  paid  Paymaster's  Clerk  Henry  E.  Minkler,  U.  S.  Navy, 
retired. 

The  act  of  May  13,  1908  (35  Stat,  128),  provides: 

"  When  an  officer  of  the  Navy  has  been  thirty  years  in  the 
service,  he  may,  upon  his  own  application,  in  the  discretion 
of  the  President,  be  retired  from  active  service  and  placed 
upon  the  retired  list  with  three-fourths  of  the  highest  pay 
of  his  grade." 
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At  the  time  of  the  retirement  of  Paymaster's  Clerk  Mink- 
ler  he  was  serving  under  an  appointment  issued  to  him  since 
thfe  adoption  of  paragraph  1751  of  Navy  Regulations  of  1900 
and  1905,  requiring  the  appointment  of  paymasters'  clerks 
by  the  Secretary  of  the  Navy.  In  an  opinion  rendered  Janu- 
ary 22,  1909  (27  Op.  Att.  Gen.,  167),  the  Attorney-General 
held  that  a  paymaster's  clerk  of  the  Navy  so  appointed  was 
an  "  officer  of  the  Navy  "  for  the  purpose  of  retirement  under 
the  provision  of  the  act  of  May  13, 1908,  above  quoted. 

Paymaster's  Clerk  Minkler  was  transferred  to  the  retired 
list  in  pursuance  of  the  following  order : 

"  Navy  Department, 
"  Washington^  February  15^  1909. 
"  Sir  :  Your  application  to  be  transferred  to  the  retired 
list  of  officers  of  the  Navy,  after  the  completion  of  thirty  (30) 
years'  service,  in  accordance  with  a  provision  contained  in 
the  naval  appropriation  act  approved  May  13,  1908,  having 
been  approved  by  the  President,  ^ou  will  be  by  his  direction 
transferred  to  the  retired  list  of  officers  of  the  Navy  from 
the^  18th  day  of  February,  1909,  in  accordance  with  the  pro- 
vision of  that  law,  and  an  opinion  of  the  Attorney-General, 
dated  January  22,  1909. 
"  Very  respectfully, 

"  Truman  H.  Newberry, 

"  Secretary. 
"  Paymaster's  Clerk  Henry  E.  Minkler,  U.  S.  N., 

"f/.  S.  Navy-Yard^  Pensacola,  Fla,    (Commandant.)''^ 

Being  an  "  officer  of  the  Navy  "  within  the  meaning  of  the 
act  of  May  13,  1908,  suproj  and  having  been  retired  upon  his 
own  application  after  over  thirty  years  of  service,  he  is 
entitled  under  the  above  act  upon  his  retirement  to  "  three- 
fourths  of  the  highest  pay  of  his  grade." 

By  said  act  of  May  13,  1908  (36  Stat.,  128),  it  is  further 
provided  that — 

"All  paymasters'  clerks  shall,  while  on  duty,  receive  the 
same  pay  and  allowances  as  warrant  officers  of  like  length  of 
service  in  the  Navy." 

Under  said  provision  paymasters'  clerks  are  entitled  prior 
to  retirement  while  on  duty  to  the  same  pay  and  allowances 
as  warrant  officers  of  like  length  of  service,  or,  in  other 
words,  they  correspond  in  grade  for  the  purpose  of  pay  to 
warrant  officers  of  like  length  of  service. 
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The  highest  pay  of  a  warrant  officer  of  like  length  of 
service  is  $1,800  per  annum  (section  1556,  Revised  Statutes), 
increased  25  per  cent  (act  of  May  13,  1908,  35  Stat.,  128), 
or  $2,250  per  annum.  Three- fourths  thereof  is  $1,687.50  per 
annum. 

.    Paymaster's  Clerk  Minkler  is  entitled,  in  my  opinion,  since 
his  retirement  to  pay  at  the  rate  of  $1,687.50  per  annum. 


TRAVELING  EXPENSES  OF  A  PERSON  ASSUMING 
TO  ACT  AS  A  REGULAR  ASSISTANT  DISTRICT 
ATTORNEY. 

The  power  of  appointment  to  the  office  of  regular  assistant  district 
attorney  is  vested  by  law  in  the  Attorney-Oeneral,  and  until  he 
actually  appoints  a  person  to  said  office  such  person  is  not  en- 
titled to  reimbursement  by  the  United  States  of  traveling  ex- 
penses incurred  while  assuming  to  act  as  an  assistant  district 
attorney,  notwithstanding  the  travel  was  performed  upon  the 
request  of  the  district  attorney. 

{Decision  by  Comptroller  Tracewell^  April  i^,  1909.) 

S.  L.  Hodgin,  United  States  marshal  for  the  district  of 
Idaho,  appealed  March  29,  1909,  from  the  action  of  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  under  the  appropriation  "  Salaries  and 
expenses  of  district  attorneys,  United  States  courts,"  for  the 
quarter  ended  September  30,  1908,  per  judicial  No.  1362, 
dated  March  20,  1909,  wherein  the  Auditor  disallowed  the 
sum  of  $49.65  paid  by  the  marshal  to  S.  L.  Tipton  for  ex- 
penses incurred  by  the  latter  in  attending  upon  a  hearing 
before  a  United  States  commissioner. 

The  Auditor  disallowed  the  above  item  for  the  reason  that 
S.  L.  Tipton,  who  claimed  to  be  a  regular  assistant  United 
States  attorney  at  the  time  the  expenses  were  incurred — 
September  7  to  11,  1908 — was  not  in  fact  such  assistant  at- 
torney, not  having  been  appointed  to  said  position  by  the 
Attorney-General  until  September  16,  1908. 

The  marshal  admits  that  at  the  time  these  expenses  were 
incurred,  which  expenses  consist  of  ordinary  traveling  ex- 
penses and  lodging  and  subsistence,  Mr.  Tipton  had  not  yet 
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been  appointed  a  regular  assistant  attorney  by  the  Attorney- 
General,  but  contends  that  it  would  be  just  and  equitable  to 
reimburse  Mr.  Tipton  for  his  expenses  inasmuch  as  he  was 
acting  in  good  faith  in  appearing  before  the  commissioner 
and  rendered  such  service  upon  the  request  of  the  district 
attorney. 

Section  8  of  the  act  of  May  28,  1896  (29  Stat,  181),  pro- 
viding for  the  appointment  of  assistant  district  attorneys, 
enacts: 

"  That  whenever,  in  the  opinion  of  the  district  judge  of 
any  district  or  the  chief  justice  of  any  territory  and  the  dis- 
trict attorney,  evidenced  by  writing,  the  public  interest  re- 
quires it,  one  or  more  assistant  district  attorneys  may  be 
appointed,  by  the  Attorney-General;  but  such  opinion  shall 
s-'tate  to  the  Attorney-General  the  facts  as  distinguished  from 
conclusions,  showing  the  necessity  therefor.  Such  assistant 
district  attorneys  shall  be  paid  such  salary  as  the  Attorney- 
General  may  from  time  to  time  determine  as  to  each,  which 
shall  in  no  case  exceed  two  thousand  five  hundred  dollars 
per  annum :  *     *     *." 

It  will  be  observed  that  the  above  section  does  not  author- 
ize the  district  judge  or  the  district  attorney  to  appoint  an 
"  assistant  district  attorney,"  but  only  directs  that  when  in 
their  opinion  the  public  interests  may  require  such  appoint- 
ment they  may  state  in  writing  to  the  Attorney-General 
the  facts  "  as  distinguished  from  conclusions,  showing  the 
necessity  "  for  such  appointment,  and  thereupon  the  Attor- 
ney-Oeneral  may  make  the  appointment. 

In  the  present  case  it  appears  that  on  August  24,  1908,  the 
district  attorney  addressed  a  letter  to  the  Attorney-General 
on  the  subject  of  appointing  Mr.  Tipton,  whereupon  without 
awaiting  the  Attorney-General's  reply  Mr.  Tipton  "  assumed 
to  act "  as  assistant  attorney,  thus  anticipating  the  action  of 
the  Attorney-General,  who  did  not  act  in  the  matter  until 
September  16,  1908,  on  which  date  he  actually  appointed 
Mr.  Tipton  to  the  position  for  which  he  had  been  recom- 
mended. 

I  am  of  the  opinion  that  the  law  plainly  vests  the  power 
of  the  appointment  of  an  assistant  district  attorney  in  the 
Attorney-General  only^  and  until  that  officer  actually  ap- 
points a  person  to  the  office  of  assistant  district  attorney 
such  person  is  without  authority  to  assume  that  office  and  by 
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attempting  to  exercise  the  duties.thereof  thereby  obligate  the 
United  States  to  pay  his  personal  traveling  expenses,  even 
though  the  expenses  were  incurred  while  traveling  upon  die 
district  attorney's  request  To  hold  otherwise  in  this  case 
would  have  the  effect  of  practically  taking  the  power  of 
appointment  away  froiti  the  Attorney-General  and  placing 
it  in  the  hands  of  the  district  attorney,  subject  only  to  the 
Attomey-General's  confirmation  of  the  appointment,  con- 
trary to  the  express  provisions  of  the  act  of  May  28,  1896, 
supra.  The  act  does  not  contemplate  that  the  Attorney- 
General  shall  only  confirm  such  appointment,  hut  specifically 
provides  that  he  alone  shall  make  such  appointment  in  the 
first  instance. 

In  reaching  this  conclusion  I  am  not  unmindful  of  the  fact 
that  Mr.  Tipton  may  have  an  equitable  claim  for  reimburse- 
ment, as  appears  from  the  marshal's  statement,  but  at  the 
same  time  it  is  clear  that  the  Comptroller's  jurisdiction  is 
limited  to  the  legal  aspect  of  the  case. 

I  see  no  error  in  the  Auditor's  disallowance,  and  his  action 
is  therefore  affirmed. 


PAY  OF  TEACHERS  IN  THE  SCHOOLS  OF  THE 
DISTRICT  OF  COLUMBIA. 

Only  new  teachers  appointed  after  May  26,  1908,  and  placed  in  Gronp 
A,  class  6,  of  teachers  In  the  District  of  Golnmbta,  are  entitled 
to  longevity  increase  of  pay  for  experience  In  teachinir  In  ac- 
credited normal,  high,  or  manual  training  schools,  as  proTlded 
in  the  act  of  May  26,  1908. 

Teachers  In  the  school  service  of  the  District  of  Columbia  at  the  time 
of  the  passage  of  the  act  of  May  28,  1908,  when  promoted  to 
Group  A,  class  6,  from  another  class,  are  not  entitled  to  the  lon- 
gevity increase  of  pay  provided  by  said  act. 

The  board  of  education  of  the  District  of  Columbia  can  not  allow 
more  or  less  than  the  longevity  increase  of  $100  per  year  pro- 
vided by  the  act  of  May  26,  1908,  for  each  year  of  service  In 
teaching  in  an  accredited  normal,  high,  or  manual  training  school. 

The  teacher  whose  qualification  for  Group  A,  class  6,  Is  a  graduation 
certificate  from  an  accredited  normal  school  and  five  ye&nf  ex- 
perience in  teaching  In  a  high  school  is  not  entitled  to  connt  the 
five  years*  teaching  necessary  to  qualify  him  for  such  group  and 
class  for  longevity  increase  of  pay  therein. 
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The  board  of  education  is  authorized  to  determine  what  constitutes 
teaching  In  an  accredited  normal,  high,  or  manual  training  school 
within  the  meaning  of  the  act  of  May  26,  1908. 

{Comptroller  Tracewell  to  the  president  of  the  Board  of 
Commisioners  of  the  District  of  Columbia,  April  19, 1909,) 

By  your  reference  of  the  2d  instant  I  have  received  a  let- 
ter addressed  to  you  by  the  Auditor  of  the  District  of  Colum- 
bia, submitting  the  following  questions,  which  you  refer  to 
me  for  decision : 

"(1)  Whether  teachers  who  were  appointed  in  the  ^o- 
hationary  class  in  Group  A,  class  6,  in  accordance  with  law, 
previous  to  the  passage  of  the  District  act  approved  May  26, 
1908,  and  who  were  subsequently  appointed  and  employed  as 
duly  qualified  teachers,  are  entitled  to  receive  longevity  pay 
acording  to  their  number  of  years  of  experience  in  teaching 
accredited  normal,  high,  and  manual  training  schools. 

"(2)  Whether  the  words  'hereafter  employed,'  contained 
in  the  provision  in  the  District  act  approved  May  26,  1908, 
hereinbefore  referred  to,  relates  to  teachers  thereafter  ap- 
pointed and  employed,  who  were  not  at  the  time  of  the  pas- 
sage of  the  act  connected  with  the  Washington  public  school 
service,  or  should  the  words  referred  to  be  given  a  broader 
meaning,  so  as  to  include  the  teachers  in  the  normal,  high, 
and  manual  training  schools  at  the  time  of  the  passage  of 
the  act  who  will  consequently  be  employed  hereafter,  as  well 
as  the  teachers  in  the  graded  schools  who  may  from  time 
to  time  be  promoted  into  class  6,  Group  A,  and  who  have  had 
exjjerience  in  teaching  accredited  normal,  high,  and  manual 
training  schools. 

"(3)  Can  the  board  of  education  appoint  and  employ  a 
duly  qualified  teacher  in  Group  A,  class  6,  under  the  pro- 
vision of  law  above  referred  to  in  the  District  act  approved 
May  26,  1908,  and  allow  as  longevity  increase  pay  a  less 
amount  of  increase  pay  than  may  be  shown  by  the  certificates 
of  service  in  accredited  normal,  high,  and  manual  training 
schools. 

"(4)  Whether  teachers  duly  appointed  in  accordance  with 
law,  and  so  employed  subsequent  to  the  passage  of  the  Dis- 
trict act  approved  May  26,  1908,  and  under  the  provisions 
thereof,  are  entitled  to  receive  in  addition  to  the  minimum 
salary  of  $1,000  the  sum  of  $100  for  each  year  of  teaching  in 
accredited  normal,  high,  and  manual  training  schools. 

"(5)  What  amounts  should  be  allowed  to  G.  J.  Jones, 
Rene  Samson,  and  J.  T.  Freeman,  under  the  provision  of  law 
referred  to,  from  the  facts  set  forth  herein." 
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Section  4  of  the  act  of  June  20,  1906  (M  Stat,  818),  pro- 
vides: 

"That  the  salaries  of  teachers,  school  officers,  and  other 
employees  of  the  board  of  education  of  the  District  of 
Columbia  shall  be  as  follows: 

"  Teachers.  •  ♦  ♦  Class  6,  Group  A,  $1,000,  $1,100, 
$1,200,  $1,300,  $1,400,  $1,500,  $1,600,  $1,700,  $1,800." 

Section  6  provides: 

"  No  person  without  a  degree  from  an  accredited  college, 
or  a  graduation  certificate  from  an  accredited  normal  school, 
such  normal-school  graduate  to  have  had  at  least  five  years 
of  experience  as  a  teacher  in  a  high  school,  shall  hereafter 
be  appointed  to  teach  any  academic  or  scientific  subjects  in 
the  normal,  high,  and  manual  training  schools.    •     ♦     ♦ 

"  Every  new  teacher  at  the  time  of  his  appointment  shall 
be  assigned  to  a  class  or  group  by  the  boara  of  education  on 
the  recommendation  of  the  superintendent  of  schools,  and 
shall  receive  for  the  first  year  the  minimum  pay  of  said  class 
or  ^oup.  The  first  year  in  Group  A,  class  six,  shall  be  pro- 
bationary.   *     •    * 

"  Teachers  in  Group  A  of  class  six,  after  the  probationary 
year,  shall  receive  an  annual  increase  of  salary  of  one  hun- 
dred dollars  for  eight  years;     *     *     *." 

The  act  of  May  26,  1908  (35  Stat,  289),  provides: 

"  That  teachers  hereafter  employed  in  normal,  high,  and 
manual  training  schools  may  be  placed  in  Group  A,  class  six, 
and  receive  their  longevity  increase  according  to  their  num- 
ber of  years  of  experience  in  teaching  in  accredited  normal, 
high,  or  manual  training  schools." 

Your  questions  will  be  answered  in  the  order  stated. 

(1)  The  act  of  May  26,  1908,  8iipraj  was  intended  as  a 
modification  of  the  act  of  June  20,  1906,  aupra^  as  to  longev- 
ity increase  of  pay  to  new  teachers  appointed  and  placed  in 
Group  A,  class  6,  after  the  date  of  its  passage.  It  would 
follow,  therefore,  that  a  teacher  who  had  been  appointed  and 
assigned  to  Group  A,  class  6,  in  the  probationary  class, 
prior  to  the  passage  of  the  act  of  May  26,  1908,  and  who 
became  a  permanent  employee  in  Group  A,  class  6,  after 
the  passage  of  said  act  under  the  provisions  of  the  act  of 
June  20,  1906,  would  not  be  entitled  to  receive  the  longevity 
increase  of  pay  provided  in  the  act  of  May  26,  1908,  unless 
the  teacher  was  entirely  separated  from  the  school  service 
prior  to  the  passage  of  the  act  of  May  26,  1908,  and  ap- 
pointed or  reemployed  as  a  new  teacher  after  its  passage. 
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(2)  The  first  part  of  this  question  is  answered  above. 
The  second  part  must  be  answered  in  the  negative  for  the 

reason  that  the  act  is  wholly  prospective  and  the  act  of  em- 
ployment referred  to  must  be  in  futuro^  and  as  these  old 
teachers  have  a  fixed  tenure  and  are  promoted  in  course,  the 
act  of  May  26,  1908,  does  not  apply  to  them.  If  this  works 
n  discrimination  against  the  old  teachers,  it  is  a  discrimina- 
tion or  omission  by  Congress  which  I  have  no  authority  to 
correct. 

(3)  This  question  is  answered  in  the  negative  for  the  rea- 
son that  when  Congress  fixes  a  salary  no  one  has  authority 
to  pay  or  contract  to  pay  more  or  less  than  the  sum  so  fixed. 
The  longevity  increase  of  pay  is  fixed  and  determined  by  the 
number  of  years  of  experience  in  teaching  in  accredited  nor- 
mal, high,  or  manual  training  schools. 

(4)  I  am  of  the  opinion  that  the  old  law  as  to  qualifica- 
tion was  not  repealed  or  modified.  It  provides  that  a  person 
with  a  degree  from  an  accredited  college  shall  be  eligible  to 
appointment  in  Group  A,  class  6.  It  also  provides  that  a 
normal-school  graduate  must  have  in  addition  five  years' 
experience  in  teaching  to  be  eligible  for  appointment  to 
Group  A,  class  6. 

It  was  evidently  the  intention  of  Congress  to  require  five 
years'  experience  in  teaching  in  a  high  school  before  the 
normal  graduate  could  be  regarded  as  the  equivalent  of  a 
degree  from  an  accredited  college.  The  act  of  May  26,  1908, 
when  read  in  connection  with  the  act  of  June  20,  1906,  can 
hardly  be  held  to  have  contemplated  that  the  normal-school 
graduate  should  be  credited  with  his  first  five  years'  experi- 
ence as  a  teacher  in  a  high  school  to  make  him  eligible  to 
Group  A,  class  6,  and  that  immediately  after  he  becomes 
eligible  to  Group  A,  class  6,  that  he  should  be  credited  with 
five  years'  experience  for  longevity  increase  of  pay  also  for 
the  same  five  years  of  teaching.  I  am  of  the  opinion  that  if 
five  years'  experience  is  necessary  to  make  the  teacher  eligible 
to  Group  A,  class  6,  he  can  not  have  the  benefit  of  the  same 
five  years'  experience  for  longevity  increase  of  pay. 

A  teacher  duly  appointed  to  Group  A,  class  6,  on  a  gradua- 
tion certificate  from  an  accredited  normal  school  after  the 
passage  of  the  act  of  May  26, 1908,  is  entitled  to  the  minimum 
salary  of  said  class  with  an  increase  of  $100  for  each  year  he 
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has  taught  in  an«accredited  normal,  high,  or  manual  training 
school  after  the  first  five  years  to  render  him  eligible  to  this 
group  and  class. 

(5)  What  is  an  accredited  high  or  manual  training  school 
under  the  act  of  May  26,  1908,  must  of  necessity  be  decided 
in  the  first  instance  by  the  board  of  education.  Their  de- 
cision on  such  question,  therefore,  fall-s  within  the  principle 
announced  in  the  case  of  Bates  <&  Chiild  Co.  v.  Payne  (194 
U.  S.,  106,  109),  as  follows: 

"  The  rule  upon  this  subject  may  be  summarized  as  follows : 
That  where  the  decision  or  questions  of  fact  is  committed  by 
Congress  to  the  judgment  and  discretion  of  the  head  of  k 
departnient,  his  decision  thereon  is  conclusive;  and  that  even 
upon  mixed  questions  of  law  and  fact,  or  of  law  alone,  his 
action  will  carry  with  it  a  strong  presumption  of  its  correct- 
ness, and  the  courts  will  not  ordinarily  review  it,  although 
thev  may  have  the  power,  and  will  occasionally  exercise  tTie 
right  of  so  doing." 

The  decision  of  the  board  of  education  as  to  what  consti- 
tutes teaching  in  an  accredited  high  school  within  the  mean- 
ing of  the  act  of  May  26,  1908,  should,  therefore,  in  the 
absence  of  a  clear  abuse  of  their  discretion,  raising  a  pure 
question  of  law,  be  accepted  as  controlling.  When,  however, 
they  have  determined  what  constitutes  such  teaching  and  the 
length  of  time  taught,  they  have  no  discretion  as  to  the 
amount  of  longevity  increase  of  pay  (hat  shall  be  allowed 
therefor. 

It  appears  from  the  statement  of  facts  submitted  by  you 
that  George  J.  Jones  was  employed  by  the  board  of  education 
and  placed  in  Group  A,  class  6,  and  allowed  pay  for  two 
years'  longevity  increase  of  pay  and  given  $1,200.  He  is  a 
graduate  of  Yale  University,  an  accredited  college.  The 
certificates  of  service  show  that  he  taught  successfully  in  the 
grades  of  the  public  school  at  Pewaukee  during  the  school 
year  1900-1901;  that  he  acted  as  principal  of  the  graded 
school  at  Delafield,  Wis.,  during  the  school  years  1901-2, 
1902-3,  1903-4;  and  that  he  taught  successfully  in  the  high 
school  of  Sheboygan,  Wis.,  during  the  school  years  1906-7 
and  1907--8,  The  superintendent  of  public  schools  states  that 
he  was  allowed  longevity  pay  for  two  years'  teaching  in  the 
high  school  of  Sheboygan  and  one  year  as  principal  and 
teaching  high-school  subjects  at  Delafield,  Wis,    The  board 


Digitized  by  VjOOQIC 


PAY  OF  SCHOOL-TEACHERS,  DISTRICT  OF  COLUMBIA.      637 

of  education  only  allowed  him  $200  longevity  pay  for  teach- 
ing in  accredited  normal,  high,  and  manual-training  schools. 

If  the  board  of  education  has  found  that  his  teaching  as 
shown  constituted  teaching  in  accredited  normal,  high,  and 
manual-training  schools,  within  the  meaning  of  the  act  of 
May  26,  1908,  for  a  period  of  three  years,  he  is  entitled  to 
longevity  increase  of  pay  at  the  rate  of  $100  per  year  for 
three  years'  teaching  and  the  minimum  salary  of  $1,000  per 
year,  or  to  $1^300. 

It  appears  that  Rene  Samson  was  a  graduate  of  the  Col- 
lege de  Saint-Gabriel,  Vendee,  France,  a  French  normal 
school.  He  taught  two  years  in  the  Washington  high  schools, 
and  four  and  one-half  years  in  the  Polytechnic  Preparatory 
School  of  Brooklyn,  and  two  years  in  the  preparatory  depart- 
ment of  the  College  of  the  City  of  New  York.  The  superin- 
tendent of  public  schools  states  that  these  are  accredited  high 
schools.  The  board  of  education  allowed  him  $600  longevity 
pay  for  sucli  teaching. 

Mr.  Samson  coming  into  the  schools  as  a  graduate  from  an 
accredited  normal  had  to  have  five  years'  experience  as  a 
teacher  in  a  high  school  to  become  eligible  to  Group  A,  class 
6.  This  can  not  again  be  counted  for  longevity-pay  pur- 
poses. He  should  therefore  be  paid  for  three  years'  longevity 
experience,  or  at  tlie  rate  of  $1,300  per  annum. 

The  experience  of  John  T.  Freeman  in  teaching  is  stated 
by  you  as  follows : 

"  The  superintendent  of  public  schools  states  that  the  serv- 
ice of  John  T.  Freeman  as  supervising  principal  in  the  public 
schools  of  the  District  of  Columbia  from  1890  to  1905,  and 
as  superintendent  of  schools  in  Schenectady,  N.  Y.,  from 
1905  to  1908,  is  claimed  as  a  full  equivalent  for  five  years' 
teaching  in  accredited  normal,  high,  and  manual-training 
schools. ' 

The  board  of  education  allowed  Mr.  Freeman  the  mini- 
mum pay  of  $1,000  in  Group  A,  class  6,  and  $400  longevity 
pay  for  teaching  in  accredited  normal,  high,  and  manual- 
training  schools.  It  appears,  however,  that  the  board  of 
education  considered  the  experience  of  Mr.  Freeman  in  teach- 
ing as  the  full  equivalent  of  five  years'  teaching  in  accredited 
normal,  high,  and  manual-training  schools  within  the  mean- 
ing of  the  act  of  May  26,  1908.  If  this  is  so,  he  should  be 
paid  at  the  rate  of  $1,500  per  annum. 
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DETERMINATION  OF  THE  ENLISTMENT  PERIOD 
OF  AN  ENLISTED  MAN  OF  THE  ARMY. 

Under  the  act  of  May  11,  1908,  a  soldier  who  served  from  August  13, 
1901,  to  August  12,  1904,  again  enlisted  January  7,  1908,  and  was 
discharged  February  11,  1909,  for  the  convenience  of  the  Govern- 
ment, and  who  reenllsted  February  12,  1909,  is  entitled  under  his 
last  reenlistment  to  be  carried  on  the  pay  rolls  as  in  his  first 
enlistment  period  only. 

(Comptroller  Tracewell  to  the  Secretary  of  War^  April  20^ 

1909.) 

By  your  authority  I  have  received  a  communication,  dated 
the  14th  instant,  from  the  Paymaster-General  of  the  Army, 
requesting  my  decision  of  a  question  presented  by  him,  as 
follows: 

"  I  have  the  honor  to  request  your  decision  on  a  question 
presented  to  this  office  regardmg  the  proper  enlistment 
period,  for  the  purpose  of  payment,  of  First-Class  Private 
Ivan  J.  Le  Roy,  who  served  in  the  Second  Battalion  of  En- 
gineers from  August  13,  1901,  to  August  12,  1904,  again 
enlisted  in  the  same  battalion  January  7,  1908,  was  dis- 
charged for  the  convenience  of  the  Government  February  11, 
1909,  and  reenlisted  February  12,  1909. 

"  This  soldier  was  in  service  on  May  11,  1908,  on  which 
date  he  had  completed  four  months  and  five  days'  continuous 
service,  and  as  his  former  service  from  August  13,  1901,  to 
August  12,  1904,  was  not  such  as  entitled  him  to  reenlisted 
pay,  he  was  placed  in  his  first  enlistment  period  under  the 
provision  in  the  act  of  May  11, 1908,  which  provides: 

" '  That  the  present  enlistment  period  of  men  now  in  serv- 
ice shall  be  determined  by  the  number  of  years'  continuous 
service  they  had  had  at  the  date  of  approval  of  this  act,  under 
existing  laws,  counting  three  years  to  an  enlistment,  and  the 
former  service  entitling  an  enlisted  man  to  reenlisted  pay 
under  existing  laws  shall  be  counted  as  one  enlistment  period.' 

"  The  act  further  provides  that  '  any  soldier  who  receives 
an  honorable  discharge  for  the  convenience  of  the  Govern- 
ment after  having  served  more  than  half  of  his  enlistment 
shall  be  regarded  as  having  served  an  enlistment  period,' 

"  Upon  his  discharge  for  the  convenience  of  the  Govern- 
ment, on  February  11,  1909,  from  the  enlistment  in  which  he 
was  serving  on  Ma)^  11, 1908,  the  soldier  had  not  served  more 
than  one-half  of  his  enlistment,  and  therefore  such  service 
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(January  7,  1908,  to  February  11,  1909)  can  not  be  counted 
as  an  enlistment  period  so  as  to  place  him  in  his  second  enlist- 
ment period  upon  his  reenlistment  on  February  12j  1909. 
The  question  therefore  arises  as  to  whether  the  soldier,  by 
virtue  of  having  served  a  completed  enlistment,  August  13, 
1901,  to  August  12,  1904,  which  was  terminated  by  an  honor- 
able discharge,  can  be  placed  in  his  second  enlistment  period 
upon  his  reenlistment  on  February  12,  1909,  under  the  pro- 
vision in  the  act  of  May  11,  1908,  which  provides: 

" '  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  his  first  or  any  succeeding  enlistment  period 
who  reenlists  after  the  expiration  of  three  months  shall  be 
regarded  as  in  his  second  enlistment.' 

"  By  direction  of  the  Secretary  of  War." 

The  act  of  May  11,  1908  (35  Stat.,  109-110),  provides: 

"  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  an  enlistment  period  who  reenlists  within 
three  months  thereafter  shall  be  entitled  to  continuous-service 
pay  as  herein  provided,  which  shall  be  in  addition  to  the 
initial  pay  provided  for  in  this  act  and  shall  be  as  follows, 
namely:  ♦  •  *  Provided^  That  hereafter  any  soldier 
honorably  discharged  at  the  termination  of  his  first  or  any 
succeeding  enlistment  period  who  reenlists  after  the  expira- 
tion of  three  months  shall  be  regarded  as  in  his  second  enlist- 
ment; that  an  enlistment  shall  not  be  regarded  as  complete 
until  the  soldier  shall  have  made  good  any  time  lost  during 
an  enlistment  period  by  unauthorized  absences  exceeding  one 
day,  but  any  soldier  who  receives  an  honorable  discharge 
for  the  convenience  of  the  Government  after  having  served 
more  than  half  of  his  enlistment  shall  be  considered  as  having 
served  an  enlistment  period  within  the  meaning  of  this  act ; 
that  the  present  enlistment  period  of  men  now  in  service 
shall  be  determined  by  the  number  of  years  continuous  ser- 
vice they  have  had  at  the  date  of  approval  of  this  act,  under 
existing  laws,  counting  three  years  to  an  enlistment,  and  the 
former  service  entitling  tfn  enlisted  man  to  reenlisted  pay 
under  existing  laws  snail  be  counted  as  one  enlistment 
period:    *    *    V 

In  the  decision  of  this  office  of  July  21,  1908  (46  MS. 
Comp.  Dec,  441),  in  the  case  of  John  Lemker,  who  served 
from  November  28,  1898,  to  November  27,  1901,  and  from 
May  4,  1905,  to  May  14,  1908,  and  who  reenlisted  June  4, 
1908,  the  question  was,  whether  Private  Lemker  should  be 
regarded  as  serving  in  his  second  or  third  enlistment  period- 
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under  his  reenlistment  of  June  4,  1908.  It  was  held  that  the 
service  from  November  28,  1898,  to  November  27,  1901,  was 
not  an  enlistment  period  within  the  meaning  of  the  act  of 
May  11,  1908,  that  the  service  from  May  4,  1905,  to  May  14, 
1908,  constituted  said  soldier's  first  enlistment  period,  and 
that  the  enlistment  of  June  4,  1908,  marked  the  beginning  of 
the  soldier's  second  enlistment  period  within  the  meaning 
of  said  act  of  May  11,  1908. 

The  above  act  of  May  11,  1908,  prescribes  how  the  enlist- 
ment period  of  men  in  service  at  the  date  of  the  approval  of 
said  act  shall  be  determined.  If  they  have  served  contin- 
uously they  shall  be  credited  with  the  full  number  of  years 
served,  counting  three  years  to  an  enlistment.  If  prior  serv- 
ice has  not  been  continuous,  then  only  that  service  which 
entitled  the  soldier  to  reenlisted  pay  can  be  counted.  Private 
Le  Roy's  service  was  not  continuous,  and  the  service  from 
August  13,  1901,  to  August  12,  1904,  did  not  entitle  him  to 
reenlisted  pay.  Under  the  plain  provisions  of  the  statute, 
therefore,  such  service  can  not  be  counted  in  determining  the 
enlistment  period  in  which  the  soldier  was  serving  at  the 
date  of  the  approval  of  the  act  of  May  11,  1908. 

Private  Le  Roy's  enlistment  of  January  7,  1908,  under 
which  he  was  serving  on.  May  11,  1908,  and  from  which  he 
was  discharged  February  11,  1909,  marked  the  beginning  of 
his  first  enlistment  period,  and  such  service  would  have  been 
so  counted  and  regarded  had  he  served  throughout  such 
enlistment  or  been  honorably  discharged  therefrom  for  the 
convenience  of  the  Government  after  having  served  more 
than  half  of  his  enlistment.  He  did  not  so  serve  and  was  not 
so  discharged,  and,  therefore,  he  can  not  be  credited  with 
the  period  actually  served  in  fixiog  his  enlistment  period. 

I  am  of  opinion  upon  the  facts  stated  that  Private  Le  Roy, 
under  his  reenlistment  of  February  12,  1909,  is  entitled  to 
be  carried  on  the  pay  rolls  as  of  his  first  enlistment  period 
only. 

The  decisions  of  this  office  of  June  11, 1908  (14  Comp.  Dec, 
866),  and  March  20,  1909  (15  Comp.  Dec.,  558),  have  not 
been  overlooked. 
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SERVICE  OF  ORDERS  TO  BRING  INTO  COURT 
PRISONERS  ALREADY  IN  CUSTODY,  AND  TO 
REMAND  THEM  FROM  COURT  INTO  CUSTODY. 

Under  section  1030,  Revised  Statutes,  a  field  deputy  marshal  Is  pro- 
hibited from  charging  a  fee  for  serving  an  order  or  writ  to  bring 
into  court  any  prisoner  or  person  in  custody,  or  f6r  serrlng  an 
order  or  writ  remanding  such  prisoner  or  person  from  the  court 
into  custody. 

{Decision  by  Comptroller  Tracewell^  April  20^  1909.) 

The  Attorney-General  appealed  April  7,  1909,  from  the 
action  of  the  Auditor  for  the  State  and  other  Departments 
in  the  settlement  of  the  accounts  of  S.  Brown  Allen,  United 
States  marshal,  western  district  of  Virginia,  for  the  quarters 
ended  March  31,  1908,  and  June  30,  1908,  per  judicial  certifi- 
cate No.  1336,  dated  March  9,  1909,  and  requests  that  cer- 
tain items  allowed  by  the  Auditor  be  recharged,  if  in  my 
opinion  the  marshal  is  not  legally  entitled  to  credit  therefor. 

The  items  consist  of  fees  charged  by  Field  Deputies  Ading- 
ton,  Bullard,  Ely,  Gravely,  McCoy,  I^ester,  and  Patton  for 
serving  "so-called  orders  of  removal  to  bring  defendants 
into  courts  and  to  get  custody  of  prisoners  after  trial  to  trans- 
port to  place  of  sentence." 

These  items  are  requested  to  be  recharged  under  my  deci- 
sion of  September  21, 1901  (8  Comp.  Dec.,  177-181),  wherein 
I  decided  that  a  field  deputy  marshal  is  not  entitled  to  a  fee 
of  $2  (or  the  ordinary  three- fourths'  proportion  thereof) 
for  the  service  of  an  order,  or  capias,  to  bring  a  prisoner, 
already  in  custody,  into  court  for  the  purpose  of  being  tried. 
In  that  case  the  prisoner  had  been  committed  to  jail  at  Mocks- 
ville,  N.  C,  to  await  trial,  and  the  marshal  was  ordered  to 
bring  him  into  court  then  in  session  at  Charlotte,  N.  C.  The 
Attorney-General  states  that  "the  principle  laid  down  in 
said  decision  is  believed  to  be  correct  and  applicable  to  the 
cases  herein  presented." 

The  Auditor  in  his  answer  to  this  appeal  states  that  he 
"  agrees  with  the  Attomey-Gfeneral  that  the  fees  charged  for 
serving  so-called  orders  of  removal  should  be  disallowed," 
86464^vol  15—09 41 


Digitized  by  VjOOQIC 


642  DECISIONS  OF   THE   COMPTKOLLER. 

but  adds  that  he  considers  my  decision  of  April  1,  1902  (21 
MS.  Comp.  Dec,  1),  "as  overruling  8  Comp.  Dec,  177,  to 
the  extent  of  allowing  such  fees." 

In  my  decision  of  September  21,  1901,  supra^  the  effect  of 
section  1030,  Revised  Statutes,  in  prohibiting  payment  of  a 
fee  of  $2  to  a  field  deputy  marshal  for  serving  a  capias,  bench 
warrant,  or  order  of  removel,  to  bring  a  defendant  already 
committed  to  jail  into  court  for  trial,  was  fully  discussed 
with  a  view  to  settling  finally,  so  far  as  this  office  was  con- 
cerned, a  very  vexatious  question  which  had  been  the  source 
of  numerous  divergent  and  conflicting  opinions  by  the  courta 

In  my  decision  of  April  1,  1902,  suprUj  referred  to  by  the 
Auditor,  my  ruling  that  a  field  deputy  was  entitled  to  a  fee 
for  serving  an  "  order  of  removal  and  mittimus  "  was  based 
upon  representations  that,  although  the  defendant  was  to  be 
subsequently  tried  at  the  place  to  which  he  was  removed,  the 
writ  was  issued,  nevertheless,  for  the  purpose  of  remo^^Ilg 
the  prisoner  from  the  jail  in  one  county  to  the  jail  in  another 
county,  or,  in  other  words,  his  place  of  confinement  was 
changed  by  the  order  of  removal  issued  by  the  court.  The 
right  of  the  court  to  remove  a  prisoner  from  one  jail  to  an- 
other in  the  same  district  and  to  issue  its  writ  for  that  pur- 
pose was  not  questioned,  neither  was  the  right  of  the  deputy 
to  the  statutory  fee  for  serving  such  writ  denied. 

The  latter  decision  did  not  overrule  the  decision  of  Sep- 
tember 21, 1901,  but,  as  will  be  seen  from  the  above  statement, 
was  based  upon  a  different  state  of  facts,  the  writs  in  the 
two  cases  being  regarded  as  different  in  their  nature,  issued 
to  accomplish  different  purposes.  In  one  case  the  writ 
directed  the  marshal  to  bring  the  prisoner  into  court,  and  in 
the  other  case  to  remove  him  from  the  jail  in  one  county  to 
a  jail  in  another  county. 

In  the  case  now  before  me  the  marshal,  in  answer  to  the 
Attorney-General's  interrogatories,  shows  the  true  nature  of 
these  so-called  "  orders  of  removal."  In  his  sworn  statement, 
dated  May  23, 1908,  he  defines  such  an  order  in  the  following 
words : 

"An  order  of  removal  is  a  writ  issued  by  the  clerk  of  the 
court,  under  the  order  of  the  judge,  or  by  direction  of  the 
district  attorney.  It  is  addressed  to  the  marshal  and  com- 
mands him  to  brinff  the  defendant  info  court.    It  is  served 
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upon  the  jailer  having  the  prisoner  in  custody;  without  it 
the  deputy  would  have  no  authority  to  demana  the  body  of 
the  prisoner,  and  the  jailer  would  not  be  justified  in  deliv- 
ering him  to  the  deputy." 

It  will  be  observed  from  the  marshal's  statement  that  these 
orders  of  removal  are  writs  issued  out  of  the  court  addressed 
to  the  marshal,  commanding  him*  to  bring  into  court  certain 
defendants  who  are  already  in  custody. 

Section  1030,  Revised  Statutes,  provides: 

'*  No  writ  is  necessary  to  bring  into  court  any  prisoner  or 
person  in  custody,  or  for  remanding  him  from  the  court  into 
custody;  but  the  same  shall  be  done  on  the  order  of  the 
court  or  district  attorney,  for  which  no  fees  shall  be  charged 
by  the  clerk  or  marshal." 

The  facts  show  that  in  this  case  the  defendants  were  trans- 
ported under  these  so-called  "  orders  of  removal "  from  dif- 
ferent county  jails  to  the  place  of  holding  court ;  were  tried, 
and  after  conviction  were  usually  taken  back  to  the  same  jails 
to  serve  out  their  sentences.  It  also  appears  that  a  number 
of  these  defendants  were  placed  temporarily  in  jail  at  the 
place  where  court  was  held,  but  it  is  not  understood  that 
these  writs  were  issued  for  that  purpose.  The  object  of  these 
writs  was  to  bring  the  prisoners  into  court.  The  reason  for 
placing  these  prisoners  in  jail  during  the  progress  of  the 
trial  was  to  insure  their  safe-keeping  while  in  the  marshal's 
custody. 

The  nature  of  these  writs,  as  described  by  the  marshal  in 
his  sworn  statement  above  quoted,  makes  them  come  squarely 
within  the  prohibitions  of  section  1030,  svpra^  which  provides 
that  no  fee  shall  be  charged  by  the  marshal  for  such  writs ; 
and  without  uselessly  prolonging  this  discussion  I  am  of 
the  opinion  that  the  payment  of  the  fees  in  question  is  pro- 
hibited by  law  and  that  the  Auditor's  action  in  allowing  the 
marshal  credit  for  the  amount  of  such  fees  paid  to  these  field 
deputies  should  be  reversed,  which  is  accordingly  done,  and 
a  certificate  of  differences  recharging  the  marshal  in  the  sum 
of  $67.50  will  issue.  (See  3  Comp.  Dec,  261;  8  id.,  180; 
Hitch  v.  United  States,  66  Fed.  Rep.,  940,  941 ;  Saunders  v. 
United  States,  73  Fed.  Rep.,  782,  784.) 

This  decision,  of  course,  does  not  affect  the  right  of  field 
deputies  to  mileage  in  transporting  prisoners,  nor  does  it 
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i]eny  a  fee  for  serving  an  order  of  removal  properly  issued, 
where  the  object  of  such  order  is  solely  to  change  a  prisoner's 
place  of  confinement  from  one  county  jail  to  another  after 
final  commitment. 


LIVING  EXPENSES  OF  A  CIVILIAN  EMPLOYEE 
IN  THE  MILITARY  SERVICE. 

A  civilian  appointed  as  cleric  to  perform  duty  in  the  Quartermaster'n 
Department,  U.  S.  Army,  at  Habana,  Cuba,  was  not,  while  so 
serving,  on  temporary  duty  within  the  meaning  of  paragraph  736, 
Army  Regulations,  but  was  at  his  regular  station,  and  is  there- 
fore not  entitled  to  the  cost  of  meals  and  lodgings  under  said 
regulation. 

{Decision  by  Comptroller  Tracewell,  April  20^  1909.) 

Arthur  W.  Pigott  appealed  March  30,  1909,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
No.  159922,  dated  March  24,  1909. 

He  claimed  reimbursement  of  expenses  incurred  by  him 
while  on  alleged  temporary  duty  as  clerk  in  the  Quarter- 
master's Department,  U.  S.  Army,  at  Marianao,  Habana, 
Cuba,  from  January  15,  1907,  to  February  11,  1909. 

The  Auditor  disallowed  the  claim  because — 

"  Under  the  provisions  of  paragraph  736,  Army  Regula- 
tions, 1908,  a  civilian  employee  is  entitled  to  the  'cost  of 
meals  and  lodging,  not  exceeding  $3  per  day,  while  on  duty 
at  places  designated  in  the  oroers  for  the  performance  of 
temporary  duty.'  Claimant  was  not  employed  under  orders 
for  temporary  duty.  He  was  originally  assigned  for  duty 
at  Marianao  and,  so  far  as  shown,  was  never  on  duty  at  any 
other  post.  The  chief  quartermaster  at  Marianao  stated  that 
he  (Pigott)  was  employed  with  the  distinct  understanding 
that  he  would  receive  no  extra  compensation  for  living  ex- 
penses. 

"  Under  these  circumstances  claimant  can  not  be  considered 
as  on  such  temporary  duty  as  is  contemplated  in  para 


736,  Army  Regulations,  and  is  not  entitled  to  the  reimburse- 
ment claimed. 

The  said  claim  having  been  referred  to  the  chief  quarter- 
master. Army  of  Cuban  Pacification,  Habana,  Cuba,  for 
report,  he  stated  on  March  10,  1909 : 

"Mr.  A.  W.  Pigott,  upon  his  discharge  from  the  United 
States  Army,  was  employed  in  Cuba,  January  15,  1907,  as 
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a  clerk  in  this  office  at  a  salary  of  $116.66  per  month.  On 
October  1, 1907,  he  was  promoted  to  clerk  at  $125  per  month. 

"  Mr.  Pigott  was  employed  with  the  imderstandmg  that  he 
would  receive  a  salary  of  $116.66  a  month  and  no  extra  com- 
pensation for  living  expenses. 

"  Shortly  after  feing  employed  he  made  application  for 
reimbursement  of  living  expenses  under  provisions  of  para- 
graph 736,  Army  Regulations,  and  inasmuch  as  the  said 
Saragraph  does  not  apply  to  his  case,  his  application  was 
isapproved.  Subsequently  he  made  a  similar  request  for 
reimoursement  of  his  living  expenses  and  he  was  informed 
in  person  by  the  chief  quartermaster  that  if  he  was  not  satis- 
fied with  the  salary  he  was  then  receiving  as  a  clerk  he  should 
resign.  This  he  did  not  do  but  continued  in  the  employ  of 
this  department  until  February  11,  1909,  when  he  was  dis- 
charged on  account  of  reduction  of  force. 

"Mr.  Pigott  was  aware  that  he  was  not  entitled  to  any 
additional  reimbursement  for  living  expenses,  and  the  fact 
that  he  remained  in  the  service  after  he  had  been  informed 
that  he  should  resign  if  he  did  not  consider  his  salary  suffi- 
cient would  confirm  this. 

"  The  employees  mentioned  by  name  in  the  within  com- 
munication aire  receiving  reimbursement  of  their  actual  living 
expenses  by  authority  of  the  Secretary  of  War. 

"  Paragraph  736,  Army  Regulations,  does  not  apply  to 
Mr.  Pigott's  case." 

As  the  claimant's  contract  of  employment  did  not  provide 
for  additional  compensation  for  living  expenses  he  is  not 
entitled  thereto  under  said  contract. 

He  contends,  however,  that  he  is  entitled  to  reimburse- 
ment of  his  living  expenses  under  paragraph  736,  Army 
Regulations,  which  provides: 

"736.  Reimbursement  of  actual  expenses  when  traveling 
under  competent  orders  will  be  allowed,  under  the  following 
heads,  to  civilians  in  the  employ  of  any  branch  of  the  mili- 
tary service,  excepting  the  expert  accountant  of  the  In- 
spector-General's Department^  paymasters'  clerks,  and  those 
mentioned  in  the  next  succeeding  paragraph,  viz :    *     *     * 

"  5.  Cost  of  meals  and  lodgings  not  exceeding  $3  per  day 
while  on  duty  at  places  designated  in  the  orders  for  the  per- 
formance of  temporary  duty.^' 

It  will  be  observed  that  the  said  paragraph  is  a  provision 
for  reimbursement  of  traveling  expenses  of  civilian  em- 
ployees. Subheads  1,  2,  3,  and  4  provide  for  traveling 
expenses  while  en  route  to,  and  subhead  5  after  arrival  at, 
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the  place  designated  in  the  orders  for  the  performance  of 
temporary  duty. 

The  claimant  was  employed  to  perform  duty  at  Marianao, 
Ilabana,  Cuba,  at  a  stipulated  salary.  That  was  his  regular 
station,  and  while  performing  duty  there  he  was  not  in  the 
status  of  a  traveler  or  in  the  performance  of  temporary  duty 
within  the  meaning  of  the  said  regulation.  He  is  there- 
fore not  entitled  to  the  reimbursement  of  his  living  expenses 
as  traveling  expenses  under  said  regulation. 

The  action  of  the  Auditor  is  affirmed. 


COMPENSATION  FOR  INJURIES  TO  GOVERN- 
MENT EMPLOYEES  RECEIVED  IN  COURSE  OF 
EMPLOYMENT. 

The  act  of  May  30,  1908,  providing  for  compensation  for  injuries  to 
government  employees,  is  in  the  nature  of  a  gratuity  designed  to 
benefit  all  employees  coming  within  its  purview,  and  its  term3 
should  be  given  a  liberal  construction  favorable  to  the  employees 
and  to  their  beneficiaries  in  case  of  death. 

A  widow  who  under  the  act  of  May  30,  1908,  is  entitled  to  compensa- 
tion for  the  death  of  her  husband  does  not  lose  her  right  to  such 
compensation  by  her  remarriage  within  the  year. 

{Comptroller  Tracewell  to  tlie  chairman  of  the  Isthmian 
Canal  Commission^  April  20^  1909,) 

I  have  received  your  letter  of  March  27,  1909,  in  which 
you  request  my  decision  of  a  question  raised  in  the  letter  of 
the  examiner  of  accounts,  dated  March  27,  1909,  as  follows : 

"  Milton  B.  Arthur,  employed  as  a  pitman  in  the  Central 
Division,  was  killed  December  12,  1908,  by  the  explosion  at 
Bas  Obispo.  On  January  8,  1909,  Amelia  Arthur,  widow  of 
Milton  B.  Arthur,  made  claim  for  compensation  under  sec- 
tion 2  of  the  act  of  May  30,  1908,  and  said  claim  was  ap- 
proved by  the  Secretary  of  Commerce  and  Labor  on  Febru- 
ary 11,  1909,  as  evidenced  by  his  certificate  1929  approving 
the  payment  of  compensation  to  Amelia  Arthur,  for  the 
period  beginning  December  13,  1908,  and  ending  December 
12,  1909,  both  dates  inclusive,  to  the  amount  of  thirty-two 
cents  silver  per  hour,  the  full  amount  to  be  paid  to  Amelia 
Arthur,  widow  of  the  deceased  employee,  for  her  own  use. 
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"  On  February  20,  1909,  Amelia  Arthur  was  married  to 
Ernest  Beckels.  I  have  the  honor  to  request  that  this  letter 
with  the  accompanying  certificate  and  voucher  be  transmitted 
by  you  to  the  Comptroller  of  the  Treasury,  with  the  request 
that  he  render  a  decision  whether  the  compensation  approved 
by  the  Secretary  of  Commerce  and  Labor  can  be  paid  to 
Amelia  Beckels  from  December  13,  1908,  to  February  20, 
1909,  and  also,  whether  it  can  be  paid  after  February  20  and 
until  December  12,  1909." 

.  In  the  case  under  consideration  there  appears  to  have  been 
neither  children  nor  dependent  parents.  'The  facts  in  the 
case  are  fully  set  forth  in  the  letter  of  the  examiner  of  ac- 
counts, swpra. 

Does  the  marriage  of  the  widow,  in  this  case,  within  the 
year  for  which  compensation  is  approved,  affect  her  right  to 
the  payment  of  the  same  ? 

Section  2  of  the  act  of  May  30,  1908  (35  Stat.,  55B),  pro- 
vides as  follows : 

"  Sec.  2.  That  if  any  artisan  or  laborer  so  employed  shall 
die  during  the  said  year  by  reason  of  such  injury  received  in 
the  course  of  such  employment,  leaving  a  widow,  or  a  child  or 
children  under  sixteen  years  of  age,  or  a  dependent  parent, 
such  widow  and  child  or  children  and  dependent  parent  shall 
be  entitled  to  receive,  in  such  portions  and  under  such  regu- 
lations as  the  Secretary  of  Commerce  and  Labor  may  'pre- 
scribe,  the  same  amount  for  the  remainder  of  the  said  year, 
that  said  artisan  or  laborer  would  be  entitled  to  receive  as 
pay  if  such  employee  were  alive  and  continued  to  be  em- 
ployed: Provided^  That  if  the  widow  shall  die  at  any  time 
during  the  said  year  her  portion  of  said  amount  shall  be 
added  to  the  amount  to  be  paid  to  the  remaining  beneficiaries 
under  the  provisions  of  this  section,  if  there  be  any." 

The  act  of  May  30,  1908.  supra,  is  in  the  nature  of  a 
gratuity,  designed  to  benefit  all  government  employees  com- 
ing within  its  purview,  and  its  terms  should  be  given  a 
liberal  construction  favorable  to  the  employees  and  the  bene- 
ficiaries named  in  case  of  the  death  of  the  employee.  The 
manifest  purpose  of  section  2,  avpra.  is  to  give  the  widow 
(and  children  and  dependent  parents,  if  any)  the  right  to 
receive  the  same  amount  that  the  artisan  or  laborer  would  be 
entitled  to  receive  as  pay  if  such  employee  were  alive  and 
continued  to  be  employed. 

The  proviso  in  section  2,  supra^  gives  the  right  of  survivor- 
ship to  the  children  if  the  widow  dies.     If  Congress  had 
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intended  the  widow  to  lose  her  rig^t  to  the  payment  of  the 
compensation  in  case  of  her  marriage,  it  woold  have,  un- 
doubtedly, so  provided. 

In  the  absence  of  such  limitation  in  the  act,  I  am  of  opin- 
ion that  payment  may  be  made  as  approved  to  Amelia 
Arthur,  notwithstanding  her  marriage  to  Ernest  Beckels, 
within  the  period  for  which  payment  of  compensation  is  ap- 
proved by  the  Secretary-  of  Commerce  and  Labor. 


CONTRACTS  FOR  TRANSPORTATION. 

The  United  States  may  make  Its  own  contracts  for  transportatiOD 
unrestrained  by  the  laws  of  a  State  as  to  charges  therefor. 

State  laws  to  govern  rates  to  be  charged  by  common  carriers  trans- 
porting property  within  its  Jurisdiction  do  not  apply  when  the 
contract  of  carriage  is  with  the  United  States. 

{Comptroller  Tracewell  to  the  Secretary  of  War^  April  21 , 

1909.) 

By  your  authority  of  the  10th  instant,  I  have  received  from 
Capt.  Harry  Burgess,  Corps  of  Engineers,  a  letter  addressed 
to  the  Chief  of  Engineers,  U.  S.  Army,  March  29,  1909,  as 
follows : 

"  1.  I  have  the  honor  to  submit  the  following:  Cement  for 
revetment  work  at  the  Orange  Farm  Levee,  below  New 
Orleans,  was  bought  under  written  notice,  and  was  deliv- 
ered in  small  lots  oy  the  dealer  on  the  city  wharf,  where  it 
was  taken  by  the  steam  packet  Orover  Cleveland  and  deliv- 
ered at  points  where  needed,  the  charge  for  freight  being 
10  cents  per  sack.  On  account  of  the  failure  of  the  Chover 
Clevelana  to  leave  on  one  of  its  regular  trips,  the  United 
States  junior  engineer  in  charge  of  the  work  made  arrange- 
ments with  the  owner  of  the  gasoline  launch  Tom  (also  en- 
gaged in  the  packet  business)  to  take  a  shipment  of  374 
sacks  of  cement  to  the  works.  The  owner  offered  to  take  this 
cement  to  the  works  at  the  rate  of  7^"  cents  per  sack,  provided 
all  cement  needed  for  the  work  (about  1,700  sacks])  was 
shipped  on  his  launch.  This  offer  was  accepted  by  the  junior 
engin^r,  and  1,685  sacks  were  shipped  in  pursuance  thereof. 

"  2.  It  has  since  transpired  that  a  rate  of  7^  cents  per  sack 
of  cement  is  in  violation  of  the  orders  of  the  state  railroad 
commission,  which  has  fixed  the  charge  at  10  cents  per  sack. 
This  fact  was  not  known  to  this  omce  until  all  shipments 
were  made,  and  until  a  bill  was  submitted  by  the  owner  of 
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the  launch  for  shipping  the  cement,  which  charged  the  serv- 
ice at  the  rate  of  10  cents,  with  10  per  cent  off  for  cash  (such 
discount  being  permitted  b^  the  railroad  commission's  order). 

"  The  launch  owner  desires  to  live  up  to  his  agreement, 
but  is  afraid  of  violating  the  commission's  regulation,  which 
has  the  effect  of  a  law,  and  is  therefore  averse  to  submitting 
a  bill  for  the  service  at  the  rate  of  7^  cents  per  sack. 

"  3.  I  therefore  have  the  honor  to  request  a  decision  as  to 
whether  the  United  States  is  bound  by  orders  of  the  state 
railroad  commission  and  is  prevented  from  agreeing  to  a 
lesser  freight  rate  than  may  be  established  by  that  commis- 
sion; or,  if  not,  if  I  am  authorized  to  pay  at  the  rate  of  10 
cents  per  sack  (the  commission  rate)  instead  of  at  the  agreed 
rate  of  7^  cents  per  sack. 

^^  4.  These  shipments  were  not  made  on  a  government  bill 
of  lading,  the  custom  having  grown  up  in  this  district  of 
assistants  in  the  field  making  ^ipments  by  packet  without 
using  bills  of  lading.  I  have  directed  that  this  custom  be 
discontinued  except  in  cases  where  issuance  of  the  prescribed 
bill  of  lading  is  impracticable." 

You  request  my  decision  of  the  questions  presented  therein. 
The  general  question  submitted  is  whether  or  not  you  would 
be  authorized  on  the  facts  stated  to  pay  more  than  7^  cents 
per  sack,  the  price  agreed  upon,  for  the  transportation  of 
cement  wholly  within  the  State  of  Louisiana,  in  view  of  the 
fact  that  the  orders  of  the  state  railroad, commission  have 
fixed  the  charge  for  such  service  at  10  cents  per  sack.. 

Articles  283,  284,  286,  and  287  of  the  constitution  of  Louis- 
iana (pages  1994  to  1997  of  the  Revised  Laws  of  Louisiana 
of  1904)  provide,  respectively: 

"Art.  283.  A  railroad,  express,  telephone,  telegtapjh, 
steamboat  and  other  water  craft,  and  sleeping-car  commis- 
sion, is  hereby  created  to  be  composed  of  three  members. 

*  *  *  They  shall  be  known  as  the  railroad  commission  of 
Louisiana.     *    ♦    ♦ 

"  Art.  284.  The  power  and  authority  is  hereby  vested  in 
the  commission,  and  it  is  hereby  made  its  duty  to  adopt, 
change,  or  make  reasonable  and  just  rates,  charges  and 
regulations  to  govern  and  regulate  railroad,  steamboat  and 
other  water  craft,  and  sleeping-car,  freight,  and  passenger 
tariffs  and  service,  *  *  *  to  correct  abuses,  ana  prevent 
unjust  discrimination  and  extortion  in  the  rates  for  the  same 
on  tihe  different  railroads,  steamboats,  and  other  water  crafts, 

*  *  *  and  to  enforce  the  same  by  having  the  penalties 
hereby  prescribed  inflicted  through  the  proper  courts  having 
jiHrisdiction. 


Digitized  by  VjOOQIC 


650  DECISIONS   OF   THE   COMPTROLLER. 

••  Art.  *28G.  If  any  railroad,  express,  telephone,  telegraph, 
steamboat,  or  other  water  craft,  or  sleeping-car  company 
subject  hereto  directly  or  indirectly,  or  by  any  special  rate, 
rebate,  or  other  device,  shall  intentionally  charge,  demand, 
collect  or  receive  from  any  person,  firm,  or  corporation  a 
greater  or  less  compensation  for  any  services  rendered  by  it 
than  it  charges,  demands,  or  receives  from  any  other  person, 
firm,  or  corporation  for  doing  a  like  and  contemporaneous 
service,  or  shall  violate  any  of  the  rates,  charges,  or  orders 
or  decisions  of  said  commission,  such  railroad,  steamboat,  or 
other  water  craft  *  *  *  shall  forfeit  and  pay  to  the  State 
not  less  than  one  hundred  dollars,  nor  more  than  five  thou- 
sand dollars.     ♦     ♦     ♦ 

"  The  power  of  the  commission  shall  affect  only  the  trans- 
portation of  passenger,  freight,  express  matter,  and  tele- 
graph and  telephone  messages  between  points  within  this 
State,  and  the  use  of  such  instruments  within  this  State. 

"  Art.  287.  *  ♦  *  Nothing  herein  shall  prevent  the  rail- 
road, *  *  *  steamboat,  or  other  water  craft,  or  other 
companies  from  serving  free  of  cost  or  at  reduced  rates  the 
State  or  any  city,  parish,  or  town  government." 

The  words  "  any  person,  firm,  or  corporation,"  as  used  in 
article  286  of  the  constitution  of  the  State  of  Louisiana,  do 
not  apply  to  the  United  States.  (See  United  States  v.  Fox^ 
1)4  U.  S.,  315, 321.)  A  steamboat  or  water  craft  which  should 
demand,  collect,  or  receive  from  the  United  States  under  a 
contract  with  it  a  greater  or  less  compensation  "than  it 
charges,  demands,  or  receives  from  any  other  person,  firm, 
or  corporation  for  doing  a  like  and  contemporaneous  serv- 
ice "  would  not  violate  the  provisions  of  said  section,  because 
it  does  not  apply  to  such  a  service. 

Article  287  of  the  constitution  of  the  State  of  Louisiana 
expressly  provides  that  ''  nothing  herein  shall  prevent  the 
*  *  *  steamboat  or  other  water  craft "  from  performing 
the  service  at  reduced  rates  for  the  State,  or  any  city,  parish, 
or  town  government.  It  thus  expressly  recognizes  the  dis- 
tinction between  a  service  performed  for  a  private  purpose 
and  a  natural  person  and  one  for  a  governmental  purpose 
and  as  an  exercise  of  sovereignty. 

"  It  is  a  settled  rule  of  construction  that  the  sovereign 
authority  of  the  country  is  not  bound  by  the  words  of  a 
statute  unless  named  therein."  {United  States  v.  Tlerron^  20 
Wall.,  261.) 
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A  less  charge  to  the  United  States  than  that  fixed  by  the 
railroad  commission  would  not  therefore  violate  any  of  the 
rates,  charges,  or  orders  or  decisions  of  said  commission,  be- 
cause its  rates  do  not  apply  to  contracts  for  transportation 
made  with  the  United  States. 

The  contract  for  transportation  is  made  under  laws  of 
Congress  and  is  controlled  by  the  laws  of  the  United  States 
applicable  thereto  {0 shorn  v.  United  States^  9  Wheat.,  738, 
867). 

In  the  case  cited  the  court  said  (p.  867) : 

"  Can  a  contractor  for  supplying  a  military  ijost  with 
provisions  be  restrained  from  making  purchases  within  any 
State,  or  from  transporting  the  provisions  to  the  place  at 
which  the  troops  were  stationed?  or  could  he  be  fined  or 
taxed  for  doing  so?  We  have  not  yet  heard  these  questions 
answered  in  the  affirmative.  It  is  true  that  the  property  of 
the  contractor  mav  be  taxed,  as  the  property  of  other  citi- 
zens, and  so  may  the  local  property  of  the  bank.  But  we  do 
not  admit  that  the  act  of  purchasing,  or  of  conveying  the 
articles  purchased,  can  be  under  state  control." 

In  short,  the  United  States  has  power  and  may  make  its 
own  contracts  for  the  transportation  of  its  own  property 
under  its  own  laws  unrestrained  by  state  laws  and  regula- 
tions. Such  contracts  are  not,  therefore,  affected  by  the 
laws  of  the  State  in  which  made. 

You  are  only  authorized  to  pay  for  transporting  said 
cement  at  the  rate  of  7^  cents  per  sack,  or  in  accordance  with 
the  contract  under  which  it  was  transported,  if  otherwise 
correct. 


ALLOWANCE  OF  RATIONS  TO  CHAPLAINS  OF 
THE  NAVY. 

Chaplains  of  the  Navy  whose  pay  and  allowances  are  assimilated  by 
the  act  of  June  29,  1906,  to  that  of  line  officers  of  the  Navy  are 
not  entitled  after  the  approval  of  said  act  to  the  allowance  of 
rations. 

{Decision  hy  Assistant  Comptroller  Mitchell^  April  23^  1909.) 

George  E.  T.  Stevenson,  chaplain,  U.  S.  Navy,  appealed 
April  2,  1909,  from  the  action  of  the  Auditor  for  the  Navy 
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Department  in  settlement  No.  80992,  dated  February  9, 1909, 
disallowing  his  claim  for  commutation  of  rations  from  June 
26,  1907,  to  September  30,  1908. 
The  Auditor  disallowed  the  claim  because: 

"  Chaplains  with  the  rank  of  lieutenant  (junior  grade) 
and  receiving  pay  as  such  are  not  entitled  to  rations." 

The  claimant  was  appointed  a  chaplain  in  the  Navy  with 
the  rank  of  lieutenant,  junior  grade,  from  April  16,  1907. 
The  act  of  June  29,  1906  (34  Stat,  554),  provides: 

"  That  all  chaplains  now  in  the  Navy  above  the  grade  of 
lieutenant  shall  receive  the  pay  and  allowances  of  lieutenant- 
commander  in  the  Navy  according  to  length  of  service  under 
the  provisions  of  law  for  that  rank,  and  all  chaplains  now  in 
the  Navy  in  the  grade  of  lieutenant  shall  receive  their  pres- 
ent sea  pay  when  on  shore  duty :  Provided^  That  naval  diap- 
lains  hereafter  appointed  shall  have  the.  rank,  pay,  and 
allowances  of  lieutenants  (junior  grade)  in  the  Navy  until 
they  shall  have  completed  seven  years  of  service,  when  they 
shall  have  the  rank,  pay,  and  allowances  of  lieutenants  in  the 
Navy;  and  lieutenants  shall  be  promoted,  whenever  vacan- 
cies occur,  to  the  grade  of  lieutenant-commander,  which  shall 
consist  of  five  numbers,  and  when  so  promoted  shall  receive 
the  rank,  pay,  and  allowances  of  lieutenant-commander  in  the 
Navy :  Provided  further^  That  nothing  herein  contained  shall 
be  held  or  construed  to  increase  the  number  of  chaplains  as 
now  authorized  by  law  or  to  reduce  the  rank  or  pay  of  any 
now  serving." 

The  claimant  was  appointed  chaplain  after  the  passage  of 
the  said  act  of  June  29, 1906.  He  is  therefore  entitled  under 
that  act  to  the  pay  and  allowances  of  a  lieutenant,  junior 
grade. 

As  a  lieutenant,  junior  grade,  is  not  entitled  to  the  allow- 
ance of  a  ration  or  commutation  therefor,  the  claimant  is  not 
entitled  to  that  allowance. 

The  action  of  the  Auditor  is  affirmed. 

In  my  advance  decision  of  July  13,  1908  (16  Comp.  Dec., 
8,  14),  answering  the  question, 

"  What  commissioned  officers,  if  any,  are  entitled  to  rations 
or  commutation  therefor  while  on  sea  duty?" 

it  was  stated : 

"  By  the  Navy  personnel  act  of  March  3, 1899,  the  pay  and 
allowances  of  the  officers  of  the  line,  Medical  and  Pay  Corps 
were  assimilated  to  that  of  officers  of  corresponding  rank  in 
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the  Army,  and  the  pay  and  allowances  of  the  commissioned 
warrant  officers  created  by  that  act  were  assimilated  to  the 

Say  and  allowances  then  allowed  a  second  lieutenant  in  the 
[arine  Corps.  As  the  allowance  of  a  ration  was  not  an 
allowance  to  which  officei's  of  the  Army  and  Marine  Corps 
were  entitled,  the  said  officers  of  the  Navy  whose  pay  and 
allowances  were  bo  assimilated  were  not  entitled  thereto  after 
the  passage  of  said  act  of  March  3,  1899,  but  the  right  of 
other  (^oers  of  the  Navy  to  said  allowance  was  not  anected 
thereby. 

"  The  act  of  May  13,  1908,  provides : 

" '  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service  ♦  *  ♦.  Nothing  herein 
shall  be  construed  so  as  to  reduce  the  pay  or  allowances  now 
authorized  by  law  for  any  commissioned,  warrant,  or  ap- 

{)ointed  officer,  or  any  enlisted  man  of  the  active  or  retired 
ists  of  the  Navy,  and  all  laws  inconsistent  with  this  pro- 
vision are  hereby  repealed ;' 

and  under  the  appropriation  for  '  Provisions,  Navy,'  pro- 
vides: 

" '  For  *  *  ♦  commuted  rations  for  officers  on  sea 
dutv  (other  than  commissioned  officers  of  the  line.  Medical 
and^  Pay  Corps,  and  chief  boatswain,  chief  gunners,  chief 
sailmakers,  chief  carpenters)  and  midshipmen     *     *     *.' 

'^  The  officers  of  the  Navy  who  were  entitled  to  receive  a 
ration  prior  to  the  passage  of  the  act  of  May  13,  1908,  are 
still  entitled  to  that  allowance  under  the  provision  of  said 
act  prohibiting  the  reduction  of  pay  ^r  allowances,  and  also 
by  the  express  provisions  contained  in  the  appropriation 
'  Provisions,  Navy,'  which  appropriation  specifically  excludes 
from  its  application  the  said  officers  who  were  not  entitled  to 
rations  under  the  Navy  personnel  act. 

"  I  am,  therefore,  of  opinion  that  the  officers  of  the  Navy, 
other  than  the  commissioned  officers  of  the  line.  Medical  and 
Pay  Corps,  and  commissioned  warrant  officers,  are  entitled 
to  rations  or  commutation  therefor  under  sections  1678  and 
1579  of  the  Revised  Statutes." 

In  said  decision  the  provisions  of  the  act  of  June  29,  1900, 
supra^  were  not  considered.  That  act  assimilated  the  pay 
and  allowances  of  chaplains  above  the  grade  of  lieutenant, 
then  in  the  Navy^  to  that  of  a  lieutenant-commander,  and  the 
pay  and  allowances  of  a  chaplain  with  the  rank  of  a  lieu- 
tenant, junior  grade,  to  that  of  a  lieutenant,  junior  grade. 

As  a  lieutenant-commander  and  a  lieutenant,  junior  grade, 
are  not  entitled  to  rations  or  commutation  therefor,  the  chap- 
lains whose  pay  and  allowances  were  assimilated  by  said  act 
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of  June  29,  1906,  to  that  of  such  officers  are  also  not  entitled 
to  that  allowance. 

The  said  advance  decision  of  July  13,  1908,  is  modified  in 
so  far  as  it  may  be  in  conflict  with  the  interpretation  made 
herein  of  the  provisions  of  the  act  of  June  29,  1906,  supra. 


DETAILS  OF  GOVERNMENT  EMPLOYEES. 

The  act  of  May  22,  1908,  authorizing  the  detail  of  employees  of  the 
executive  departments  and  other  establishments  of  the  executive 
branch  of  the  Government  to  the  office  of  the  President,  suspends 
the  operation  of  the  act  of  August  5,  1882,  as  it  applies  to  details 
from  outside  of  the  District  of  Columbia  for  duty  within  the 
District. 

{Comptroller  Tracewell  to  W.  L,  Soleaii^  disbursing  clerk ^ 
Department  of  Commerce  and  Labor ^  April  23^  1909.) 

I  have  received  your  letter  of  the  19th  instant  as  follows: 

"  I  inclose  herewith  a  voucher  ♦of  Chauncey  E.  Hackett, 
for  compensation  from  March  1  to  March  7,  1909,  both  days 
inclusive,  in  the  sum  of  $27.22.  Mr.  Hackett  was  appointed 
an  immigrant  inspector  at  $1,400  per  annum,  on  March  1, 
1909,  and  the  appointment  provides  that  it  is  effective  from 
March  1,  1909,  or  as  soon  tnereafter  as  he  entered  on  duty. 
He  entered  on  duty  under  a  detail  to  the  White  House  on 
March  1,  1909,  where*  he  served  until  March  7,  1909,  when 
he  proceeded  to  his  official  station  at  Ellis  Island,  N.  Y., 
commencing  his  duties  there  on  March  8,  1909. 

"  I  will  thank  you  to  advise  me  whether  I  am  authorized 
to  pay  this  voucher." 

The  act  of  August  5,  1882  (22  Stat,  255),  provides: 

"And  thereafter  all  details  of  civil  officers,  clerks,  or  other 
subordinate  employees  from  places  outside  the  District  of 
Columbia  for  duty  within  the  District  of  Columbia,  except 
temporary  details  for  duty  connected  with  their  respective 
offices,  be,  and  are  hereby,  prohibited." 

It  is  provided,  however,  by  the  act  of  May  22,  1908  (.V) 
Stat,  196)— 

"  That  employees  of  the  executive  departments  and  other 
establishments  of  the  executive  branch  of  the  Government 
may  be  detailed  from  time  to  time  to  the  office  of  the  Presi- 
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dent  of  the  United  States  for  such  temporary  assistance  as 
may  be  necessary." 

I  am  satisfied  that  Congress  intended  in  the  use  of  the 
above  language  "  other  establishments  of  the  executive  branch 
of  the  Government "  to  use  it  in  its  broad  sense,  viz,  tojnean 
all  employees  in  the  executive  service,  as  distinguished  from 
the  legislative  or  judicial  branches  of  the  Government.  If 
this  be  true,  it  follows  that  the  later  act  suspends  the  opera- 
tion of  the  act  of  August  5,  1882,  supra^  as  it  applies  to  de- 
tails from  outside  of  the  District  of  Columbia  for  duty  within 
the  District. 

The  account,  if  otherwise  correct,  may  be  paid. 


LEAVE  WITH  PAY  TO  EMPLOYEES  OF  NAVY- 
YARDS,  ETC. 

Under  the  act  of  February  1,  1901,  leave  of  absence  with  pay  can 
only  be  granted  to  employees  of  navy-yards,  gun  factories,  naval 
stations,  and  arsenals  of  the  United  States  when  the  services  en- 
titling the  employee  to  leave  have  been  performed. 

Pro  rata  leave  may  be  allowed  after  a  service  of  twelve  consecutive 
months  or  more,  but  not  before. 

(Aasistaiit  Comptroller  Mitchell^  to  the  Secretary  of  the 
Navy,  April  2^,  1909.) 

You  request  my  decision  of  the  question  submitted  in  your 
letter  of  the  22d  instant,  as  follows : 

"  The  act  of  February  1,  1901,  grants  employees  at  navy- 
yards,  naval  stations,  etc.,  fifteen  days'  leave  of  absence  with 
pay  in  any  one  calendar  year  after  a  service  of  twelve  con- 
secutive months.  Assuming  that  an  employee  has  acquired  a 
leave  status  under  the  above  provision  of  law  by  completing 
twelye  consecutive  months'  service  during  the  month  of  De- 
cember and  is  granted  fifteen  days'  leave  with  pay,  can  the 
department,  under  the  terms  of  the  Comptroller  >^  decision  of 
February  10,  1909  (case  of  John  S.  Dauser),  grant  him  the 
full  fifteen  days'  leave  with  pay  at  any  time  during  the  fol- 
lowing calendar  year?  " 

The  act  of  February  1,  1901  (31  Stat.,  746),  provides: 

"  That  each  and  every  employee  of  the  navy-yards,  gun 
factories,  naval  stations,  and  arsenals  of  the  United  States 
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Government  be,  and  is  hereby,  granted  fifteen  working  days' 
leave  of  absence  each  year  without  forfeiture  of  pay  during 
such  leave:  Provided^  That  it  shall  be  lawful  to  allow  pro 
rata  leave  only  to  those  serving  twelve  consecutive  months 
or  more :  And  provided  further^  That  in  all  cases  the  heads 
of  divisions  shall  have  discretion  as  to  the  time  when  the 
leave  can  best  be  allowed  without  detriment  to  the  service, 
and  that  absence  on  account  of  sickness  shall  be  deducted 
from  the  leave  hereby  granted." 

Under  the  provisions  of  this  act  leave  can  only  be  granted 
on  account  of  services  that  have  been  performed  and  not  on 
account  of  services  to  be  performed.  Under  the  first  pro- 
vision of  the  act  an  employee  does  not  attain  a  leave  status 
until  he  has  served  twelve  months,  but  after  that  time  he  may 
be  allowed  pro  rata  leave  for  such  time  as  he  serves.  Under 
the  second  provision  "  heads  of  divisions  "  are  given  discre- 
tion to  allow  the  leave  of  absence  at  the  time  when  it  "  can 
best  be  allowed  without  detriment  to  the  service."  This  pro- 
viso also  requires  absence  on  account  of  sickness  to  be  de- 
ducted from  the  leave  hereby  granted.  This  shows  clearly 
that  the  leave  granted  was  intended  to  be  based  wholly  on 
past  services.  This  discretion  given  as  to  the  time  when  the 
leave  may  be  granted  relates  to  leave  that  has  been  earned. 

It  follows,  therefore,  that  the  full  fifteen  days  leave  for 
service  in  the  second  or  succeeding  years  could  not  be  granted 
at  any  time  during  said  calendar  year,  but  only  the  amount, 
pro  rata^  that  has  been  earned  at  the  time  the  leave  is 
granted.     (9  Comp.  Dec.,  606.) 

Your  question  is,  therefore,  answered  in  the  negative. 


PAY  OF  OFFICERS  OF  NAVY  TEMPORARILY 

ABSENT  FROM  THEIR  SHIP. 

• 
OfflcerB  of  the  Navy  granted  temporary  leave  of  absence  from  their 
ship  are  not,  during  absence  on  such  leave,  on  "  sea  duty  '*  and 
therefore  not  entitled  under  the  act  of  May  13,  1908,  to  the  10 
per  cent  additional  pay  therein  authorized  for  officers  '*  while  so 
serving." 
The  act  of  May  13,  1908,  did  not  repeal  prior  statutes  regulating  the 
pay  of  naval  officers  of  the  line  and  Pay  Corps  while  on  leave 
of  nbsence,  and  such  officers  while  temporarily  absent  from  their 
ship  on  leave  properly  granted  to  them  for  periods  not  in  excess 
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&t  Vaose  authorized  with  full  pay  by  section  1265  of  the  Revised 
Statutes  and  the  act  of  July  29,  1876,  are  entitled  to  the  present 
pay  of  their  grades,  increased  by  their  length  of  service  pay,  in 
accordance  with  the  act  of  May  13,  1908;  otherwise  to  half  of 
such  amount  for  leave  so  granted  in  excess  of  that  authorized  by 
such  statutes  with  full  pay. 

(Asmtant  Comptroller  Mitchell  to  Henry  de  F.  Mel^  pay- 
master^ V.  S.  Navy,  April  ^4,  1909.) 

By  indorsement  dated  Febraary  9,  1909,  the  Secretary  of 
the  NaTy  fwwarded  to  this  office  your  communication  of 
December  22,  1908,  as  follows: 

"  I  respectfully  request  a  decision  as  to  the  pay  to  which 
Lieut.  H.  BL  Royall,  U.  S.  Navy,  is  entitled  while  on  tem- 
porary leave  of  aosence  from  this  ship.  He  was  granted  thir- 
teen days'  leave  of  absence  from  June  20,  1908,  and  was  at 
that  time  receiving  the  pay  of  lieutenant  after  ten  Y^rs' 
service,  plus  10  per  cent  for  sea  duty,  amounting  to  $3,168 
per  annum.  This  temporary  leave  did  not  detach  him  from 
the  U.  S.  S.  Kearsarge,  and  he  was  available  at  all  times  for 
service  at  short  notice. 

"  I  also  request  decision  as  to  the  pay  to  which  I  was 
entitled  while  on  similar  leave  of  absence  from  May  18  to 
26,  1908,  while  attached  to  this  vessel.  I  was  in  no  way 
relieved  from  any  duty  or  financial  obligations  during  this 
leave,  and  was  practically  performing  sea  service  durinff  this 
time.  I  am,  therefore,  of  the  opinion  that  I  am  entitled  to 
the  10  per  cent  additional  pay  allowed  for  sea  duty  during 
this  time.^ 

The  temporary  leaves  of  absence  granted  to  yourself  and 
Lieutenant  Hoyall  while  in  the  performance  of  sea  duty  upon 
the  Kearsarge  were  subsequent  to  the  passage  of  the  act  of 
May  13, 1908  (35  Stat,  127,  128),  which  provides  as  follows: 

"  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ing to  rank  and  length  of  service,  and  the  annual  pay  of  each 
grade  shall  be  as  follows:  For  *  *  ♦  lieutenant,  two 
thousand  four  hundred  dollars.  *  *  *  There  shall  be 
allowed  and  paid  to  each  commissioned  officer  below  the  rank 
of  rear-admiral  ten  per  centum  of  his  current  yearly  pay  for 
each  term  of  five  years'  service  in  the  Army,  mvy,  and 
Marine  Corps.  *  *  *  AU  officers  on  sea  Auty  ♦  *  * 
shall  whUe  so  serving  receive  ten  per  centum  additional  of 
their  salaries  and  increase  as  above  provided.'^'* 
86464—vol  15—09 42 
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Article  1177,  Navy  Regulations,  1905,  provides  that— 

"  A  temporary  leave  of  absence  does  not  detach  an  officer 
from  duty  nor  affect  his  rate  of  pay." 

In  Roberts  v.  United  States^  No.  28521,  Ct  CL,  decided 
March  1,  1909,  the  court,  in  discussing  the  validity  of  the 
above  regulation  and  the  status  of  a  naval  officer  during  a 
temporary  leave  of  absence,  said : 

"  Unquestionably  there  are  leaves  of  absence  which  do  not 
relieve  irom  duty.  There  must  be  absences  in  both  Army  and 
Navy  which  can  not  chan^  the  rate  of  pay.  Departmental 
constructions  of  statutes  being  only  expressive  of  the  law 
necessary  to  be  carried  into  eflfect  by  regulations,  it  was  well 
said  by  the  Comptroller  that  the  r^ulations  appealed  to 
in  this  case  may  be  interpreted  to  harmonize  with  the  law, 
because  it  may  properly  Tbe  held  to  mean  that  during  such 
temporary  leave  of  absence  that  shall  not  detach  an  officer 
from  duty  the  pay  shall  not  be  reduced.  But  we  do  not 
understand  that  there  has  been  any  such  interpretation  of 
this  regulation  as  will  admit  of  duty  pay  for  a  temporary 
leave  of  absence  obtained  for  a  naval  constructor^  con- 
venience and  pleasure  at  his  own  request  and  presumably 
for  his  own  benefit.  Such  absence  so  interrupts  the  duty 
status  as  to  interfere  with  the  continuance  of  duty  pay. 
Under  such  circumstances  the  leave  of  absence  does  detach  an 
officer  from  duty,  and  if  there  be  any  different  contempora- 
neous construction,  as  claimed  by  counsel,  such  construction 
can  not  have  the  effect  of  enabling  such  naval  constructor  to 
draw  duty  pay  when  in  fact  he  performs  no  duty  and  has 
no  responsibility  during  such  temporary  absence. 

'^  Kegulations  may  supplement  a  statute,  but  can  not  super- 
sede it.  If  inconsistent  or  in  conflict  with  the  law  upon  the 
same  subject,  a  departmental  regulation  is  void.  {United 
States  V.  Symonds,  120  U.  S.,  46.  f' 

In  accordance  with  the  above  decision  of  the  Court  of 
Claims,  and  previous  decisions  of  this  office  (12  Comp.  Dec, 
74;  43  MS.  Comp.  Dec,  1208,  December  14,  1907;  44  id, 
1522,  March  13,  1908),  I  am  of  opinion  that  the  status  of 
yourself  and  Lieutenant  Roy  all  during  the  temporary  leaves 
of  absence  in  question  was  that  of  officers  on  leave  as  dis- 
tinguished from  that  of  officers  on  sea  duty.  As  you  were 
not  on  "  sea  duty,"  you  were  not  entitled  under  the  act  of 
May  13,  1908,  to  the  10  per  cent  additional  pay  therein 
authorized  for  officers  "  while  so  serving."  (See  15  Comp. 
Dec,  548.) 
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The  act  of  May  13,  1908,  did  not  repeal  prior  statutes 
regulating  the  pay  of  naval  officers  of  the  line  and  Pay  Carps 
while  on  leaves  of  absence,  and  such  statutes  continue  in  force 
and  apply  to  the  new  rates  of  pay  fixed  by  such  act.  (27 
Op.  Att.  Gen.,  261 ;  15  Comp.  Dec,  55,  73.) 

At  the  time  of  its  passage  the  leave  laws  applicable  to 
yourself  and  Lieutenant  Royall  were  the  leave  laws  appli- 
cable to  officers  of  corresponding  rank  in  the  Army,  to  whom 
your  pay  and  allowances  had  been  assimilated  by  the  act  of 
March  3, 1899  (30  Stat.,  1007,  sec.  13) .  Such  leave  laws  were 
as  follows: 
.     Section  1265  of  the  Revised  Statutes: 

"  Officers  when  absent  on  account  of  sickness  or  wounds, 
or  lawfully  absent  from  duty  and  waiting  orders,  shall  re- 
ceive full  pay ;  when  absent  with  leave,  for  other  causes,  full 
pay  during  such  absence  not  exceeding  in  the  aggregate  thirty 
days  in  one  jrear  and  half  pay  during  such  absence  exceeding 
thirty  days  in  one  year.  When  absent  without  leave,  they 
shall  forfeit  all  pajr  during  such  absence,  unless  the  absence 
is  excused  as  unavoidable. 

Act  of  July  29, 1876  (19  Stat,  102) : 

"  That  an  act  approved  May  eighth,  eighteen  hundred  and 
seventy- four,  in  regard  to  leave  of  absence  of  Army  officers, 
be,  and  the  same  is  hereby,  so  amended  that  all  officers  on 
duty  shall  be  allowed,  in  the  discretion  of  the  Secretary  of 
War,  sixty  days'  leave  of  absence  without  deduction  of  pay 
or  allowances :  Provided^  That  the  same  be  taken  once  in  two 
years:  And  provided  further^  That  the  leave  of  absence  may 
be  extended  to  three  months  if  taken  once  only  in  three 
years  or  four  months  if  taken  once  only  in  four  years." 

The  provision  in  the  act  of  July  29,  1876,  supra,  as  to 
leaves  of  absence  for  specified  periods  "  without  deduction  of 
pay  or  allowances  "  does  not  entitle  an  officer  while  on  leave 
to  increase  of  pay  conditioned  upon  the  performance  of  a 
particular  service.     ( 14  CJomp.  Dec,  896 ;  6  id.,  947,  949. ) 

The  pay  of  yourself  and  Lieutenant  Royall  for  the  periods 
in  question  is  therefore  the  present  pay  of  the  grade  of  lieu- 
tenant, $2,400  per  annum,  increased  by  your. length  of  service 
pay,  in  accordance  with  the  act  of  May  13,  1908,  provided 
the  leaves  in  question  were  properly  granted  and  were  not 
in  excess  of  those  authorized  with  full  pay  by  section  1265 
of  the  Revised  Statutes  and  the  act  of  July  29,  1876 ;  other- 
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wise  to  half  of  such  total  amount  for  leave  so  granted  in  ex- 
cess of  that  authorized  by  such  statutes  with  full  pay.  (See 
paragraphs  1303  and  1304,  Army  Regulations,  1905,  as  to 
leave  year  and  computation  of  leave  time.) 

Your  leave  for  the  period  from  May  18  to  26, 1908,  has  not 
as  yet  been  reported  to  the  Bureau  of  Navigaticm.  If  such 
leave  was  not  in  fact  authorized,  and  your  absence  be  not  ex- 
cused as  unavoidable,  you  would  not  be  entitled  to  any  pay 
for  such  period.     (Section  1265,  supra,) 


LIMITATION  OF  EXPENDITURES  UNDER  GEN- 
ERAL APPROPRIATION. 

The  prorision  In  the  act  of  May  27,  1908,  for  **  competitive  dflsigiis  to 
cost  not  to  exceed  ten  thousand  dollars  "  for  a  Navy  memorial  in 
Vicksbiurg  National  Military  Park  is  a  limitation  on  tliis  item  of 
expenditure  from  tbe  general  appropriation  of  $100,000,  and  not 
a  specific  appropriation  of  this  sum  for  this  item  to  he  carved 
out  of  the  general  appropriation  as  a  whole.  Whatever  remains 
in  the  general  appropriation  after  the  accomplishment  of  the  par- 
pose  of  this  item  may,  therefore,  be  expended  for  the  otlier  items 
provided  for  in  the  general  appropriation. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
April  ee,  1909.) 

You  request  my  decision  of  the  question  presented  in  your 
letter  of  the  21st  instant  as  follows : 

"  The  sundry  civil  act  approved  May  27,  1908  (aS  SUt, 
366) ,  under  the  heading '  Vicksburg  National  Military  Park ' 
provides  as  follows : 

" '  For  continuing  the  work  of  establishing  the  Vicksburg 
National  Military  Park;  for  the  compensation  of  three 
civilian  commissioners  and  the  secretary  and  historian;  for 
clerical  and  other  services,  labor,  iron  gun  carriages,  the 
mounting  of  sie^e  guns,  monuments,  markers,  and  historical 
tablets  giving  historical  facts,  compiled  without  praise  and 
without  censure;  maps,  surveys;  roads,  bridges,  restoration 
of  earthworks,  purchase  of  lands,  purchase  and  transporta- 
tion of  supplies  and  materials;  competitive  designs,  to  cost 
not  to  exceed  ten  thousand  dollars,  and  selection  of  site  (in- 
cluding all  necessary  expenses  connected  therewith)  for  a 
Navy  memorial  in  the  Vicksburg  National  Military  rark,  to 
cost  not  to  exceed  two  hundred  thousand  dollars,  commem- 
orative of  the  services  of  the  Union  Navy  in  the  operations 
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of  the  Vicksburg  campaign  and  siege,  Mar(^  twenty-ninth 
to  July  fourth,  eighteen  hundred  and  sixty-three,  and  other 
necessary  expenses,  one  hundred  thousand  dollars.' 

"  With  reierenoe  to  so  much  of  this  appropriation  as  au- 
thorizes '  competitive  designs,  to  cost  not  to  exceed  ten  thou- 
sand dollars,  and  selection  of  site  (including  all  necessary 
expenses  connected  therewith)  for  a  Navy  memorial  in  the 
Vicksburg  National  Military  Park,'  your  decision  is  respect- 
fully requested  as  to  whether  any  balance  of  the  said  $10,000 
not  expended  for  the  said  purpose  is  available  for  expend- 
iture on  other  lines  of  park  work  contemplated  by  the  other 
provisions  of  the  appropriation  act." 

The  act  of  May  27,  1908,  supra^  does  not  appropriate  any 
specific  sum  for  any  particular  item  of  the  many  things  men- 
tioned in  it.  After  enumerating  the  various  items  it  appro- 
priates $100,000  for  all.  The  provision  for  "  competitive  de- 
signs, to  cost  not  to  exceed  ten  thousand  dollars,  and  selection 
of  site  (including  all  necessary  expenses  connected  therewith) 
for  a  Navy  memorial  in  the  Vicksburg  National  Military 
Park"  does  not  make  a  distinct  appropriation  of  the  sum 
named  for  that  purpose,  but  merely  authorizes  the  use  of  a 
part  of  the  general  appropriation  for  the  purpose  specified 
within  the  limitation  named.    (7  Comp.  Dec,  777,  778.) 

It  is  a  limitation  on  an  authorized  expenditure  under  the 
general  appropriation  made,  and  not  an  independent  specific 
appropriation,  included  in  the  general  appropriation  to  be 
carved  out  of  it  as  a  whole.  The  general  appropriation 
would  therefore  be  reduced  by  the  use  of  it  for  the  purposes 
indicated  only  to  the  extent  of  such  use.  The  amount  not 
expended  for  such  purpose  would  therefore  remain  available 
for  expenditures  for  other  purposes  of  the  lines  of  work  con- 
templated by  the  provisions  of  the  act. 


EFFECT  OF  DISAPPROVAL  OF  THE  FINDINGS 
AND  SENTENCE  OF  A  COURT-MARTIAL  IN 
CASE  OF  DESERTION  OF  AN  ENLISTED  MAN  OF 
THE  ARMY. 

The  disapproval  by  the  reviewing  officer  of  the  flndtngs  and  sentence 
of  a  conrt-martlal  becaase  he  deemed  neither  proper  (reasons  not 
stated)  leaves  the  question  of  the  guilt  or  innocence  of  the  accused 
undetennined. 
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Where  a  soldier  Is  tried  for  deflertion,  pleads  guilty,  is  fSoond  guilty 
of  desertion  by  a  general  conrt-martial,  and  the  rerieiring  oflloer 
disapproves  the  sentence  solely  upon  the  ground  that  the  panidi- 
ment  Imposed  is  not  commensarate  with  the  offense;  tlie  act  of 
desertion  is  sufficiently  established. 

In  the  trhil  of  a  soldier  for  desertion,  if  the  Judgment  of  a  general 
court-martial  is  based  upon  the  fact  tliat  the  accused  did  or  did 
not  desert  and  the  court  convicts  or  acquits  upon  tliat  ground,  the 
judgment  in  such  case,  so  far  as  the  facts  liave  been  determined, 
should  be  followed  by  the  pay  department  and  the  accounting 
officers. 

Where  a  soldier  is  tried  for  desertion  and  found  guilty  tliereof  by  a 
general  court-martial,  but  the  reviewing  officer  disapproves  the 
findings  and  sentence  upon  the  ground  tliat  he  is  not  convinced 
"  by  the  testimony  that  it  was  the  intention  of  the  accused  not  to 
return,  but  rather  the  contrary,"  the  only  question  determined 
by  the  court  is  the  mere  charge  of  desertion,  and  whether  the 
soldier  was  absent  wlthou*^  leave  during  the  period  of  his  absence 
is  a  question  of  fact  undetermined  by  the  judgment  of  the  court- 
martial  and  is  an  open  question  to  be  determined  administratively 
independent  of  the  court-martial  proceedings. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  TTar, 
April  28, 1909.) 

I  have  received  your  communication  of  the  6th  of  Feb- 
ruary, 1909,  requesting  a  reconsideration  of  the  decision 
of  this  office  of  December  2,  1905,  published  in  12  C!omp. 
Dec.,  828. 

In  your  indorsement  you  do  not  point  out  any  specific 
question  in  said  decision  which  it  is  desired  shall  be  recon- 
sidered, but  the  papers  which  you  transmit  present  a  state 
of  facts  which  it  is  understood  gives  rise  for  your  request, 
which  facts  are  as  follows: 

Private  Oscar  A.  Burk,  Company  A,  Eighth  Infantry,  was 
charged  with  being  a  deserter  from  August  18,  1908,  until  he 
surrendered  himself  at  the  recruiting  station  of  First  Lieut 
F.  Goedecke,  Seventeenth  Infantry,  at  Ogden,  Utah,  on  or 
about  September  2,  1908.  He  was  tried  by  a  general  court- 
martial  upon  a  charge  for  said  desertion,  and  when  called 
upon  by  the  court  to  answer  the  matter  charged  against  him 
pleaded  "  not  guilty  "  to  desertion,  but  "  guilty  "  to  absence 
without  leave.  The  court  found  him  guilty  of  desertion  and 
sentenced  him  to  be  dishonorably  discharged  from  the  service 
of  the  United  States,  and  that  he  forfeit  all  pay  and  allow- 
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anoes  due  him,  and  that  he  be  imprisoned  at  such  a  place  as 
the  reviewing  authority  might  direct  for  six  months.  The 
action  taken  in  said  case  by  the  reviewing  officer  was  as 
f oljows : 

"In  the  foregoing  case  of  Private  Oscar  A.  Burk,  Com- 
pany A,  Eighth  Iniantry,  the  department  conmiander  is  not 
convinced  by  the  testimony  that  it  was  the  intention  of  the 
accused  not  to  return,  but  rather  the  contrary.  The  findings 
and  sentence  are  disapproved.  The  accused  will  be  released 
from  confinement  and  restored  to  duty." 

With  the  papers  in  the  case  is  an  indorsement  of  the  Pay- 
master-General, U.  S.  Army,  as  follows : 

"  From  para^aph  1,  of  General  Orders  129,  Headquarters, 
Department  or  the  Colorado,  dated  November  25,  1908,  it 
appears  that  the  officers  constituting  the  general  court-mar- 
tial found  Private  Burk  guilty  of  desertion,  with  sentence, 
*To  be  dishonorablv  discharged  the  service  of  the  United 
States,  forfeiting  all  pay  and  allowances  due  him,  and  to  be 
confined  at  hard  labor  at  such  place  as  the  reviewing  author- 
ity may  direct  for  six  months,'  and  that  the  findings  and  sen- 
tence were  disapproved  by  the  reviewing  authoritv,  with 
remark, '  The  department  commander  is  not  convincea  by  the 
testimony  that  it  was  the  intention  of  the  accused  not  to 
return,  but  rather  the  contrary.  *  *  *  The  accused  will 
be  released  from  confinement  and  restored  to  duty.' 

"  Under  date  of  December  2,  1905,  the  Comptroller  of  the 
Treasury,  acting  on  the  cases  of  Privates  Boston  and  Barrett 
(12  Comp.,  828),  decided  that,  '  If  said  soldiers  did  in  fact 
desert,  they  thereby  forfeited  pay  up  to  the  time  of  desertion 
and  while  they  were  in  desertion,  and  all  such  pay  should  be 
withheld  from  them,  including  the  reasonable  and  necessary 
expenses  actually  paid  by  the  Government  in  their  apprehen- 
sion ;  and  in  determining  whether  they  did  in  fact  desert,  as 
stated,  you  are  not  conduded  by  the  court-martial  proceed- 
ing, sentence,  and  disapproval  thereof  by  the  reviewing 
officer. 

" '  The  pay  department  should  ascertain  the  facts — ^that  is, 
whether  tney  or  either  of  them  did  in  fact  desert  from  the 
military  service,  and  if  they  or  either  of  them  did  so  desert, 
their  or  his  pay  account  should  be  adjusted  according  to  the 
facts  or  truth  m  his  case.' 

"  Passing  upon  this  decision,  the  Judge- Advocate-General 
of  the  Anny,  in  an  opinion  rendered  January  2,  1906,  held 
in  part  that^  '  in  applying  the  principle  which  is  embodied 
in  the  decision  of  cases  arising  in  the  military  service  the 
pay  department  becomes  charged  with  the  duty  of  ascertain- 
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ing  the  facts  in  respect  to  the  absence  of  the  soldier;  for, 
until  the  facts  have  heexx  so  correctly  ascertained,  it  is  obvi- 
ously impossible  to  determine  his  pay  status;  and  it  may  be 
necessary  for  the  pay  department,  m  order  to  obtain  the  data 
upon  which  its  conclusions  are  to  be  based,  to  call  upon  some 
other  brandi  of  the  War  Department  for  informati<m  which 
is  of  record  there    *    *    *.' 

"It  is,  therefore,  probable  that,  in  a  limited  number  of 
cases,  the  record  of  trial  itself,  or  an  opinion  as  to  facts  which 
are  established  by  it,  will  be  necessary  to  enable  the  nature 
of  the  absence  to  be  truthfully  and  accurately  determined. 
These  can  be  obtained  from  the  record  itself,  if  it  is  still  in 
the  custody  of  the  reviewing  officer,  or  from  the  Judge- Advo- 
cate-General in  case  the  record  has  been  forwardSl  to  hk 
office  for  file  in  conformity  to  the  requirement  of  the  War 
Department,  section  1199  of  the  Eevised  Statutes. 

"  It  is  therefore  requested  that  this  paper  be  forwarded  to 
the  Judge- Advocate-General  for  a  statement  whether  the  rec- 
ord  of  trial  of  Private  Burk,  if  now  in  his  office,  indicates 
whether  or  not  the  soldier  was  in  fact  a  deserter.^' 

With  the  papers  in  the  case  is  a  memorandum  opinicm  of 
the  Judge- Advocate-General  of  the  Army  addressed  to  you 
on  February  2,  1909^  in  which  he  summarizes  his  conclusions 
as  follows: 

1.  That  the  statutory  penalties  imposed  upon  deserters  can 
be  enforced  only  upon  the  approved  finding  of  a  general 
court-martial. 

2.  That  from,  the  records  of  the  department  it  may  be  de- 
termined, regardless  of  whether  there  has  been  a  trial  or 
what  the  result  of  that  trial  may  have  been,  whether  a  sol- 
dier has  rendered  service  to  the  United  States  for  a  given 
time  or  not,  and  therefore  whether  he  is  entitled  to  pay  and 
allowances  for  that  time. 

3.  Where  there  is  an  alleged  desertion  for  whidi  the  sol- 
dier has  not  been  tried,  it  may  be  determined  administra- 
tively whether  there  was  such  actual  desertion  under  which 
the  soldier  forfeited  all  pay  and  allowances  due  him  at  the 
date  of  desertion. 

4.  Where  there  has  been  a  trial  and  an  acquittal,  the  sol- 
dier may  not  be  ccMisidered  to  have  forfeited  the  pay  and 
allowances  due  him  at  die  time  of  the  alleged  desertion,  since 
it  is  quite  impossible  to  determine  administratively  whether 
the  intent  not  to  return  was  present  in  the  face  of  the  de- 
cision of  a  competent  tribunal  that  such  intent  was  absent. 
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In  the  case  decided  by  this  <^oe  December  2,  1905  (12 
Comp.  Dec.,  828),  to  which  you  refer,  the  facts  appeared  as 
follows : 

Private  Patrick  J.  Barrett,  Forty-fifth  Company,  Coast 
Artillery,  was  borne  on  the  muster  and  pay  rolls  of  his  com- 
pany as  having  deserted  May  3,  1904,  at  Fort  Dupont,  Del., 
and  that  he  surrendered  April  18, 1905,  at  Fort  Revere,  Mass. 
Private  Richard  Boston,  Thirty-fifth  Company,  Coast  Ar- 
tillery, was  borne  on  the  muster  and  pay  rolls  of  his  c(Mnpany 
as  having  deserted  September  23, 1904,  at  Fort  Monroe,  Va., 
and  that  he  rejoined  July  2,  1905.  That  each  of  said  sol- 
diers was  tried  by  a  general  court-martial  on  the  charge  of 
desertion.  The  court-martial  found  Barrett  "  not  guilty  of 
desertion,  but  guilty  of  absence  without  leave  in  violation  of 
the  thirty -second  article  of  war,"  and  sentenced  him  "  to  be 
confined  at  hard  labor,  under  charge  of  the  post  guard  for 
four  (4)  months,  and  to  forfeit  four  (4)  months'  pay."  In 
the  Barrett  case  the  reviewing  officer  stated  that  ^'  as  neither 
the  findings  or  the  sentence  in  this  case  are  deemed  proper, 
the  sentence  is  disapproved,  and  the  soldier  will  be  released 
from  confin^nent  and  sent  to  join  his  company." 

In  the  Boston  case,  when  he  was  called  upon  by  the  court- 
martial  to  answer  the  matter  charged  against  him,  it  is  under- 
stood that  he  pleaded  guilty  to  the  charge.  The  court- 
martial  found  him  guilty  of  desertion  and  sentenced  him 
^^to  be  dishonorably  discharged  the  service  of  the  United 
States,  forfeiting  all  pay  and  allowances  due  him."  The 
reviewing  officer  in  passing  upon  the  case  stated : 

"The  record  was  returned  to  the  court  to  reconsider  its 
sentence.  The  court,  without  stating  any  reason  for  its  len- 
iency, has  adhered  to  its  original  sentence.  A  sentence  of 
unusual  leniency  in  its  character  must  be  explained  by  some 
unusual  circumstances  in  the  order  promulgating  it,  in  order 
to  preserve  the  interests  of  discipline  in  the  service.  Though 
the  desertion  is  established  by  the  plea  of  the  accused,  the 
sentence  was  disapproved  August  22,  1905.  Private  Boston 
will  be  released  from  confinement  and  restored  to  duty." 

Upon  above  facts  the  question  presented  was  whether  pay 
was  due  "  f<Hr  the  period  of  unauthorized  absence  and  whether 
any  deduction  of  pay  for  cost  of  apprehension  and  delivery 
should  be  made  "  in  the  above  cases. 
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In  my  decision  of  Dec«nber  2,  1905,  supra^  in  the  above 
cases,  it  was  held: 

"  If  said  soldiers  did  in  fact  desert,  they  thereby  forfeited 
pay  up  to  the  time  of  desertion  and  while  they  were  in  de- 
sertion, and  all  such  pay  should  be  withheld  from  them,  in- 
cluding the  reasonable  and  necessary  expenses  actually  paid 
by  the  Government  in  their  apprehension ;  and,  in  determin- 
ing whether  they  did  in  fact  desert,  as  stated,  you  are  not 
concluded  by  the  court-martial  proceedings,  sentence,  and 
disapproval  thereof  by  the  reviewing  officer.  The  pay  de- 
partment should  ascertain  the  facts — ^that  is,  whether  they 
or  either  of  them  did  in  fact  desert  from  the  military  service, 
and  if  they  or  either  of  them  did  so  desert,  their  or  his  pay 
account  should  be  adjusted  according  to  the  facts  or  truth  in 
his  case.  If  by  adopting  such  a  rule  an  injustice  is  done 
them  by  your  department^  they  are  not  without  remedy,  as 
they  can  present  their  claim  to  the  accounting  officers  or  to 
the  courts." 

I  thought  at  the  time  I  rendered  my  decision  in  the  above 
cases,  and  still  think,  it  was  in  accordance  with  what  was  the 
truth,  and  that  it  was  just  both  to  the  soldiers  and  the  Gov- 
ernment, and  I  was  largely  induced  to  render  said  decision  by 
the  opinions  of  the  Judge-Advocate-Greneral  cited  and  set 
forth  therein. 

On  April  25,  1907,  the  Acting  Attorney-General  rendered 
an  opinion  (26  Op.  Att.  Gen.,  239)  to  the  Secretary  of  War 
upon  the  following  facts: 

On  May  11,  1903,  Private  Gustave  Liesendahl  enlisted  in 
the  Army  to  serve  three  years.  On  September  14,  1904,  he 
deserted,  and  surrendered  himself  May  31,  1906,  twenty-one 
days  after  the  period  of  his  enlistment  had  expired.  He  was 
tried  by  court-martial  and  found  guilty  upon  his  plea  of  de- 
sertion, and  was  sentenced  to  be  dishonorably  discharged. 
The  reviewing  authority  disapproved  the  sentence,  deeming 
it  inadequate,  and  directed  that  Private  Liesendahl  be  re- 
leased from  confinement  and  sent,  at  his  own  expense,  to  join 
his  proper  station.  The  question  submitted  to  the  Attorney- 
General  was  "  whether,  in  view  of  the  virtual  acquittal  of 
Private  Liesendahl  by  the  action  of  the  reviewing  authority 
in  disapproving  the  sentence,  and  of  the  fact  that  Private 
LiesendahPs  term  of  enlistment  had  expired,  it  was  lawful 
to  hold  him  to  duty." 
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In  that  case  the  Attorney-General  held  that  Private  Liesen- 
dahl  was  legally  tried  for  the  crime  of  desertion,  and,  as  he 
can  not  be  again  tried  or  any  other  sentence  be  imposed  for 
that  offense,  the  disapproval,  by  the  reviewing  authority,  of 
the  sentence  of  the  court  that  tried  him  operated  as  his 
acquittal  of  the  charge,  and,  as  his  term  of  enlistment  had 
expired,  there  was  no  warrant  for  ordering  him  to  further 
duty,  and  that  he  should  have  been  discharged.  In  the 
course  of  the  opinion  the  Attorney-General  said : 

"  The  decision  of  the  Comptroller  in  12  Comp.  Dec,  328, 
is  not  believed  to  affect  the  question  here.  That  decision  had 
relation  to  the  question  whether,  by  reason  of  his  virtual 
acquittal  in  such  a  case  as  this,  the  pay  of  the  soldier  con- 
tinued during  the  period  of  his  desertion.  Inasmuch  as  the 
pay  of  a  soldier  may  depend  upon  his  performance  of  his 
contract  of  enlistment,  it  might  be  held,  as  it  was  there,  that, 
even  though  virtually  acquitted  of  the  crime  of  desertion, 
still,  as  he  nad  performed  no  service  during  that  time,  he  was 
not  entitled  to  pay  therefor,  without  at  all  challenging  the 
conclusion  here  reached  that  such  disapproval  is  a  virtual 
acquittal  of  the  charge  of  desertion;  or  that  one  who  has 
been  thus  acquitted  can  not,  after  his  term  has  expired,  be 
ordered  to  duty  under  article  48  of  the  Articles  of  War.  The 
question  of  pay  during  the  period  of  desertion,  and  when  the 
sentence  therefor  has  been  disapproved,  is  not  before  me,  and 
I  express  no  opinion  upon  it." 

In  the  case  of  United  States  v.  Landers  (92  U.  S.,  77),  the 
court  said : 

"  Forfeiture  of  pay  and  allowances  up  to  the  time  of  deser- 
tion follows  from  the  conditions  of  the  contract  of  enlistment, 
which  is  for  faithful  service.  The  contract  is  an  entirety; 
and  if  service  for  any  portion  of  the  time  is  criminally 
omitted  the  pay  and  allowances  for  faithful  service  are  not 
earned.  And,  for  the  purpose  of  determining  the  rights  of 
the  soldier  to  receive  pay  and  allowances  for  past  services, 
the  fact  of  desertion  need  not  be  established  by  the  findings 
of  a  court-martial;  it  is  sufficient  to  justify  a  withholding  of 
the  moneys  that  the  fact  appears  upon  the  muster  rolls  of 
his  company.  If  the  entry  of  desertion  has  been  improperly 
made,  its  cancellation  can  be  obtained  by  application  to  the 
War  Department." 

In  the  Barrett  case,  siipra^  the  court-martial  found  him 
"  not  guilty  of  desertion,"  but  guilty  of  absence  without 
leave,  but  the  reviewing  officer  disapproved  the  findings  and 
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sentence  because  he  deemed  neither  proper;  bat  why  he 
deemed  neither  proper  he  does  not  state.  The  disapproTial 
of  the  reviewing  officer  was  tantamount  to  an  acquittal  of 
the  accused  by  kw  in  the  sense  that  he  could  not  be  again 
tried  or  any  other  sentence  be  imposed  for  the  same  transac- 
tion, but  upon  such  a  record  of  the  proceedings  of  the  court- 
martial  the  fact  of  the  guilt  or  innocence  of  the  accused  I  do 
not  think  has  been  determined.  In  other  words,  such  a  rec- 
ord of  the  proceedings  of  the  court-martial  leaves  uncertain 
and  undetermined  whether  the  accused  as  a  matter  of  fact 
did  or  did  not  desert,  and  does  not  estop  the  pay  department 
or  the  accounting  officers,  when  passing  upon  a  claim  for  pay 
and  allowances,  from  ascertaining  the  facts.  In  other  words, 
in  such  case  the  court-martial  and  the  reviewing  officer  hav- 
ing failed  to  determine  the  facts  as  to  whether  the  accused 
did  or  did  not  in  fact  desert  leaves  that  question  open  and 
undetermined,  and  the  pay  department  or  the  accounting 
officers  in  such  case  should  determine  such  facts  for  them- 
selves when  called  upon  to  determine  the  rights  of  the  ac- 
cused to  pay  and  allowances. 

In  the  case  of  Boston^  supra^  it  seems  there  could  be  no 
question  as  to  the  fact  of  his  having  deserted.  He  pleaded 
guilty  to  the  charge  and  the  reviewing  officer  disapproved  the 
sentence  solely  upon  the  ground  that  the  punishment  which 
it  imposed  was  not  commensurate  with  the  offense. 

In  the  trial  of  a  person  for  desertion,  if  the  judgment  of 
the  general  court-martial  is  based  on  the  fact  that  the  ac- 
cused did  or  did  not  desert,  and  convicts  or  acquits  upon  that 
ground,  I  am  of  opinion  the  judgment  in  such  case,  so  far  as 
the  facts  have  been  adjudicated,  should  be  followed  by  the 
pay  department  and  the  accounting  officers. 

In  the  case  of  Burk^  supray  it  appears  that  he  was  charged 
with  desertion  and  tried  therefor  by  a  general  court-martial; 
that  the  court  found  him  guilty  of  desertion,  but  the  review- 
ing officer  disapproved  the  findings  and  sentence  upon  the 
ground  that  the  reviewing  officer  was  not  convinced  "  by  the 
testimony  that  it  was  the  intention  of  the  accused  not  to  re- 
turn, but  rather  the  contrary."  In  this  case  I  am  of  opinion 
that  the  only  question  of  fact  that  was  determined  by  the 
court  was  the  mere  charge  of  desertion,  and  whether  Burk 
was  absent  without  leave  during  the  period  of  his  absence  is 
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a  queetion  of  fact  that  was  Bot  determined  by  the  judgment 
€Kf  the  court-martial  and  is  an  open  question  to  be  determined 
administratively  independent  of  said  court-martial  proceed- 
ings. 

Anjrthing  said  in  my  decision  of  December  2,  1905,  supra^ 
inconsistent  with  the  views  expressed  herein  is  modified  to 
conform  to  them. 


COMMUTATION  OF  QUARTERS. 

Offioeni  of  tbe  Navy  attached  to  submarine  boats  In  commfsslon  are 
not  entitled  to  commutation  of  quarters. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the 
Navy,  April  28, 1909.) 

By  your  reference  of  the  l^th  instant  you  request  my  de- 
cision of  a  question  presented  by  Lieut.  F.  V.  McNair, 
U.  S.  Navy,  in  his  letter  dated  March  17,  1909,  as  to  his  right 
to  commutation  of  quarters  under  the  c<»ditions  described 
by  him.    Mr.  McNair's  letter  is  as  follows : 

"  1.  I  respectfully  have  the  honor  to  make  the  following 
statement  and  request: 

"  2.  Since  November  7,  1908,  I  have  been  attached  to  the 
naw-yard,  Norfolk,  Va.,  '  in  connection  with  the  fitting  out 
of  tlie  submarine  boats  Adder  and  Moccasin,^  up  to  the  pres- 
ent date,  when,  by  order  of  the  commandant  oi  this  yard,  I 
have  placed  the  U.  S.  S.  Adder  in  commission. 

"8.  On  application  for  quarters  on  November  7,  1908,  I 
was  informed  that  no  quarters  were  available,  so  was  granted 
commutation  for  quarters.  By  commissioning  of  the  Adder ^ 
in  reserve,  I  am  informed  officially  by  the  paymaster  of  the 
yard  that  I  will  lose  my  commutation  for  quarters.  -  As  there 
IS  no  parent  ship  for  tne  Adder  and  Moccasin,  which  form  a 
new  flotilla,  I  have  neither  quarters  nor  commutation.  I 
therefore  respectfully  request  that  I  mav  be  granted  com- 
mutation for  quarters  during  the  period  that  the  Adder  may 
remain  at  this  navy-yard  to  complete  her  repairs,  at  the  end 
of  which  time  she  will  undouotedly  be  assigned  to  some 
parent  ship." 

I  understand  that  Lieutenant  McNair  has  been  receiving 
10  per  cent  additional  pay  as  on  sea  duty  since  the  Adder 
was  placed  in  commission. 
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The  appropriation  for  commutation  of  quarters  for  officers 
of  the  Navy  for  the  current  fiscal  year,  act  of  May  13,  1908 
(36  Stat,  127),  is  as  follows: 

"  Commutation  of  quarters  for  officers  on  shore  not  occu- 
pying public  quarters,    *     *     *." 

This  appropriation  has  long  been  in  this  form,  and  the 
words  "  on  shore  "  have  been  held  to  mean  on  shore  duty. 
(See  10  Comp.  Dec.,  721,  723.) 

I  know  of  no  appropriation  or  other  statute  which  author- 
izes the  payment  of  commutation  of  quarters  to  officers  of 
the  Navy  when  on  sea  duty.  I  am  therefore  of  opinion  that 
Lieutenant  McNair  can  not  be  paid  commutation  of  quarters 
under  the  conditions  described  by  him. 


PAY  OF  CHAPLAINS  IN  THE  NAVY. 

Under  the  act  of  May  13,  1908,  a  chaplain  In  the  Navy  of  the  rank  of 
lieutenant-commander,  or  of  a  higher  ranlc,  is  entitled  only  to  the 
pay  provided  by  that  act  for  a  lieutenant-commander  of  the 
longevity  to  which  his  services  entitle  him. 

{Assistant  Comptroller  MitcheU  to  the  Secretary  of  the 
Navy^  April  SO,  1909.) 

By  your  reference  of  April  20,  1909,  of  a  communication 
to  you  from  William  G.  Cassard,  chaplain,  U.  S.  Navy,  you 
request  my  decision  of  a  question  therein  presented  as  to  the 
rate  of  pay  to  which  Mr.  Cassard  is  entitled  under  the  act 
of  May  13, 1908  (35  Stat,  127). 

Chaplain  Cassard  has  the  rank  of  commander  with  credit 
for  over  fifteen  years'  longevity. 

The  act  referred  to  provides  as  follows: 

"  Hereafter  all  commissioned  officers  of  tjie  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  accord- 
ins  to  rank  and  length  of  service,    ♦     *     ♦, 

"There  shall  be  allowed  and  paid  to  each  conmdssioned 
officer  below  the  rank  of  rear-admiral  ten  per  centum  of  his 
current  yearly  pay  for  each  term  of  five  years'  service  in  the 
Army,  Navy,  and  Marine  Corps." 
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There  is  a  provision  in  said  act  creating  an  exception  as 
to  the  pay  of  chaplains  as  follows  (p.  128) : 

"  That  the  pay  and  allowances  of  chaplains  in  the  Navy 
shall  in  no  case  exceed  that  provided  for  lieutenant-com- 
manders." 

Considering  these  provisions  together,  it  seems  clearly  to 
be  the  intention  of  the  last  to  allow  chaplains  holding  a  rank 
above  that  of  lieutenant-commander  the  pay  of  a  lieutenant- 
commander  only,  including  the  longevity  pay  which  his  serv- 
ice entitles  him  to. 

Mr.  Cassard  contends  that  he  is  entitled  by  the  said  pro- 
visions of  the  act  to  the  pay  of  a  lieutenant-commander  of 
the  highest  longevity.  I  do  not  think  his  contention  tenable. 
If  Congress  intended  to  give  the  highest  pay  of  a  lieutenant- 
commander  to  chaplains  above  that  rank  it  would  have  been 
so  expressed,  as  has  been  customary  in  such  cases. 

I  am  of  opinion  that  Mr.  Cassard  is  entitled  to  the  pay 
of  a  lieutenant-commander  after  fifteen  years'  service. 


DEDUCTION  OF  DAMAGES  FOR  DELAY  IN  COM- 
PLETION OF  A  CONTRACT  IN  CASE  OF  DELAY 
IN  APPROVAL  OF  SAID  CONTRACT. 

Where  articles  of  agreement  signed  by  the  parties  subject  to  the 
approval  of  the  Chief  of  Engineers  were  not  so  approved,  but 
were  subsequently  canceled  and  new  articles  approved  and  sub- 
stituted therefor,  and  the  contractor  began  work  without  protest 
or  intimation  that  he  had  been  subjected  to  an  unfair  delay  in 
the  change  of  form,  the  original  articles  were  merely  Initiatory 
to  a  contract,  possessed  no  validity,  did  not  bind  the  United  States 
in  any  way,  and  were  erased  and  superseded  by  the  subsequent 
contract;  and  the  contractor  is  precluded  from  claiming  that  the 
contract  subsequently  entered  Into  did  not  supersede  all  previous 
arrangements  or  for  any  losses  incident  to  the  signing  of  the  first 
contract  or  to  the  delay  In  the  execution  of  the  second. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
April  30, 1909.) 

I  am  in  receipt,  by  your  authority,  through  the  Chief  of 
Engineers,  U.  S.  Army,  per  indorsement  dated  February  17, 
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1909,  of  a  commimieation  from  Capt.  F.  W.  AlteUetter, 
Corps  of  Engineers,  U.  S.  Army,  dated  FelMriiary  10,  190^, 
requesting  to  be  advised  as  to  whether  any  (»*  all  of  deduc- 
tions made  from  amounts  otherwise  doe  to  Lawrence  D. 
Weaning  for  constructing  and  erecting  lock  gates  at  Dams 
Nos.  13  and  18,  Ohio  River,  may  be  paid  to  him,  with  re- 
quest for  my  decision  upon  the  question  submitted. 

A  contract  was  entered  into  between  Capt.  F.  W.  Altstaei- 
ter,  on  behalf  of  the  United  States,  and  Lawrence  I>.  Wean- 
ing, dated  July  25,  1908,  in  which  it  was  agreed  that  said 
Weaning  should  furnish  the  material,  labor,  etc.,  required, 
and  construct  and  erect  the  lock  gates  at  Dams  Nos.  18  and 
18,  Ohio  Biver,  in  accordance  with  the  spedficatioos,  which 
were  made  a  part  thereof,  and  that  Ca{>tain  Altslaetter 
should  pay  for  the  gates  when  erected  and  accepted  at  the 
rates  thereafter  stated. 

The  contrax^t,  in  so  far  as  is  material,  provides : 

"  3.  That  said  party  of  the  seccmd  part  shall  commence  the 
work  herein  contracted  for  within  thirty  (30)  days  after 
date  of  notification  of  approval  of  the  contract  by  the  Chief 
of  Engineers,  U.  S.  Army,  and  shall  complete  the  same 
within  thirty  (30)  working  days  after  October  1, 1908,  as  set 
forth  in  paragraph  15  of  the  specifications.     ♦     *     * 

"  5.  It  is  rurtner  expressly  understood  and  agreed  that 
time  shall  be  considered  as  an  essential  feature  of  this  con- 
tract, and  that  in  case  of  the  failure  upon  the  part  of  the 
party  of  the  second  part  to  complete  this  contract  within  the 
time  as  specified  and  agreed  upon  that  the  party  of  the  first 
part  will  be  damaged  thereby,  and  the  amount  of  said  dam- 
ages being  difficult,  if  not  impossible  of  definite  ascertain- 
ment and  proof,  it  is  hereby  agreed  that  the  amount  of  said 
damages  shall  be  estimated,  agreed  upon,  liquidated,  and 
fixed  in  advance,  and  they  are  hereby  agreed  upon,  liqui- 
dated, and  fixed  at  the  sum  of  twenty-five  (25)  dollars  for 
each  gate  for  each  and  every  day  the  party  of  the  second  part 
shall  delay  in  the  completion  oi  this  contract,  and  the  party 
of  the  second  part  hereby  agrees  to  pay  to  the  United  otates 
as  liquidated  damages,  and  not  by  way  of  penalty,  the  sum 
of  twenty-five  (25)  dollars  for  each  gate  for  each  and  every 
day  the  party  of  the  second  part  shall  delay  in  the  comple- 
tion of  tnis  contract,  said  delay  not  being  the  fault  of  the 
party  of  the  first  part. 

"It  is  further  understood  and  agreed  that  the  United 
States  shall  also  have  the  right  to  recover  from  the  party  ci 
the  second  part  all  costs  of  inspection  and  superintendence 
incurred  by  the  United  States  during  the  period  of  delay. 
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and  also  a  reasonable  value  of  any  labor  and  materials  which 
may  be  furnished  by  the  party  of  the  first  part  to  the  party 
of  the  second  part  during  the  time  the  latter  is  proceeding 
under  this  contract.  And  the  party  of  the  first  part  may 
deduct  or  retain  all  of  the  above-mentioned  sums  out  of  or 
from  any  money  or  reserved  percentages  that  may  be  due  or 
become  due  the  party  of  the  second  part  under  this  agree- 
ment.   *    *    ♦  ^ 

"  6.  If,  at  any  time  during  the  prosecution  of  the  work,  it 
be  found  advantageous  or  necessary  to  make  any  change  or 
modification  in  the  project,  and  this  change  or  modification 
should  involve  such  change  in  the  specifications  as  to  char- 
acter and  quantity,  whether  of  labor  or  material,  as  would 
either  increase  or  diminish  the  cost  of  the  work,  then  such 
change  or  modification  must  be  agreed  upon  in  writing  by 
the  contracting  parties,  the  agreement  setting  forth  fully  the 
reasons  for  such  change,  and  giving  clearly  the  quantities 
and  prices  of  both  material  and  labor  thus  substituted  for 
those  named  in  the  original  contract,  and  before  taking  effect 
must  be  approved  by  the  Secretary  of  War.    *     ♦     ♦ 

"  7.  No  claim  whatever  shall  at  any  time  be  made  upon  the 
United  States  by  the  party  of  the  second  part  for  or  on 
account  of  any  extra  work  or  material  perrormed  or  fur- 
nished, or  allej^d  to  have  been  performed  or  furnished  under 
or  by  virtue  or  this  contract,  and  not  expressly  bargained  for 
and  specificallv  included  therein,  unless  such  extra  work  or 
materials  shall  have  been  expressly  required  in  writing  by 
the  party  of  the  first  part  or  his  successor,  the  prices  and  quan- 
tities thereof  having  been  first  agreed  upon  by  the  contracting 
parties  and  approved  by  the  Chief  or  Engineers.    *    ♦     ♦ 

*'  15.  This  contract  shall  be  subject  to  approval  of  the 
Chief  of  Engineers,  U.  S.  Army." 

Paragraph  26  of  the  specifications  provides : 

"  Coferdama. — ^The  United  States  will  unwater  each  gate 
recess  and  keep  it  reasonably  free  from  water  while  required 
for  the  work  of  erecting  the  gate  or  lowering  it  into  place, 
for  thirty  (30)  working  davs.  Failure  of  the  United  States 
to  unwater  the  recesses  or  keep  them  unwatered  will  not  be 
made  a  basis  of  a  claim  for  damages  or  increased  compensa- 
tion. The  engineer  shall  be  notified  of  the  date  on  which 
it  is  desired  to  begin. the  erection  in  each  recess  at  least 
fifteen  (15)  days  in  advance.  All  material  and  contractor's 
plant  shall  be  on  the  ground  when  the  recess  is  unwatered. 
After  the  number  of  working  days  stated,  all  cost  of  keeping 
the  recess  unwatered  will  be  borne  by  the  contractor  and 
deducted  from  payments  due  him  or  to  become  due." 
86404— vol  15—09 43 
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The  material  facts  appear  to  be  as  follows : 

On  July  9,  1908,  bids  were  opened ;  on  July  24  articles  of 
agreement  were  sent  to  the  contractor  for  signature ;  on  July 
25  the  articles  were  signed  by  the  contractor  and  forwarded 
by  him  with  his  bond  to  the  contracting  officer,  Captain 
Altstaetter;  on  July  27  they  were  forwarded  by  Captain 
Altstaetter  to  the  Chief  of  Engineers;  on  July  31  Captain 
Altstaetter  advised  the  contractor  that  the  articles  which  he 
had  signed  were  on  wrong  forms  and  forwarded  to  him 
new  articles  for  his  signature;  on  August  1  the  contractor 
signed  the  new  articles  and  returned  them;  a  delay  ensued 
in  obtaining  the  consent  of  the  surety  company  to  the  change 
and  the  new  articles  were  forwarded  by  Captain  Altstaetter 
to  the  Chief  of  Engineers  on  August  15;  on  August  17  the 
Chief  of  Engineers  approved  the  new  articles;  on  August  27 
said  approved  contract  was  received  by  Captain  Altstaetter 
and  on  the  next  day  forwarded  by  him  to  the  contractor; 
on  August  29  the  contractor  received  such  approved  contract, 
which  was  notification  to  him  of  the  approval  of  the  Chief  of 
Engineers;  and  on  August  19  the  contractor  canceled  the 
original  articles  signed  by  him. 

Orders  were  placed  by  the  contractors  for  materials  on 
July  23  and  July  24 ;  on  August  22,  75  per  cent  of  the  mate- 
rial was  on  hand  and  the  actual  construction  work  was  begun. 

Work  was  required  to  begin,  under  paragraph  3  of  the 
contract,  "  within  thirty  (30)  days  after  notification  of  ap- 
proval of  contract  by  Chief  of  Engineers,"  or  thirty  days 
from  August  29,  which  would  be  by  September  28. 

Some  minor  changes  were  agreed  upon  in  connection  with 
winch  frames.  The  contractor  was  informed  that  he  could 
use  his  stock  on  hand  in  connection  with  such  changes  and 
that  any  waste  material  due  to  the  changes  would  be  accepted 
by  the  Government  should  he  so  desire. 

On  August  27  the  contractor  advised  the  contracting  offi- 
cer that  it  would  not  be  necessary  to  have  the  water  pumped 
out  of  the  locks  until  they  were  ready  to  lower  the  gates  in 
place,  which  would  probably  be  "  the  first  week  in  October 
for  the  lower  gate,  and  the  third  or  fourth  week  in  October 
for  the  upper  gate  at  each  dam.'' 
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All  work  under  the  contract  was  required  by  paragraph 
3  to  be  completed  "  within  thirty  (30)  working  days  after 
October  1,"  or  by  November  5,  1908. 

Dam  No.  13  was  completed  December  2,  1908;  Dam  No. 
18  was  completed  November  21,  1908. 

In  making  payment  under  the  contract  deductions  were 

made  as  follows: 

Dam  No.  13,  Ohio  River. 
1908. 
Not.  6  Services  of  Geo.   S.   Patrick,   superintendent,   6/80 

to  month,  at  $150 $30.00 

Dec  2.  Services  of  Edward  J.   O'Malley,  inspector,   27/30 

month,  at  $90 81.00 

Services  of  Harry  E.  Caldabaugh,  inspector,  27/30 

month,  at  $80 ^ 72. 00 

Maintenance  of  upper  recess,  9  days,  at  $10 90. 00 

Maintenance  of  lower  recess,  5  days,  at  $10 50. 00 

Pumping,  upper  recess,  18  days,  at  $30 540. 00 

Pumping,  lower  recess.  20  days,  at  $30 600. 00 

Liquidated  damages : 

Nov.  6-30,  lower  gate,  25  days,  at  $25 625. 00 

Nov.  6-Dec.  2,  upper  gate,  27  days,  at  $25 675  00 

Total 2, 763. 00 

Dam  No,  18,  Ohio  River. 
1908. 
Nov.   6  Services  of  Geo.  C.  Ross,  inspector,  1/30  month, 

to  at  $121 $4.03 

Nov.  21.  Services  of  Martin  J.  Coyne,  inspector,  2/30  month, 

at  $98 6. 53 

Use  of  government  plant  (pumps,  etc.),  15^  days, 

at  $8 ^ 124. 00 

i  day  pumping,  at  $10 5. 00 

Liquidated  damages : 

Nov.  6-16,  lower  gate,  11  days,  at  $25 275. 00 

Nov.  6-21,  upper  gate,. 16  days,  at  $25 400.00 

Total 814.56 

The  contractor,  in  a  communication  to  the  contracting  oflS- 
cer  dated  February  2,  1909,  contends  that  such  deductions 
were  illegal  for  reasons  as  follows: 

"  The  delay  on  the  part  of  the  Government  in  entering  into 
this  contract  rendered  the  clause  specifying  the  collection  of 
liquidated  damages,  etc.,  nugatory.  In  addition  to  this,  the 
changes  in  the  winch  frames,  departing  from  the  original 
drawmgs,  also  contribute  to  render  inoperative  the  forms  of 
the  contract  as  applied  to  the  collection  of  such  damages. 

"  Furthermore,  as  to  the  charges  for  inspection,  superin- 
tendence, maintenance,  and  pumping  the  Government  agreed 
to  keep  the  recesses  unwatered  for  a  period  of  thirty  days 
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during  the  erecting  of  the  gates  or  the  lowering  of  them  into 
the  recesses.  In  erecting  these  gates,  as  I  did,  on  top  of  the 
recess  walls,  it  was  unnecessary  for  the  Grovemment  to,  and 
it  did  not,  unwater  the  recesses  until  the  gates  were  lowered 
into  position,  and  under  no  circumstances  did  the  Govern- 
ment unwater  these  recesses  for  a  period  of  thirty  working 
days,  as  it  had  agreed  to.'' 

The  contracting  officer  reports  March  18, 1909,  that  it  may 
be  considered  the  contractor  was  actually  delayed  in  the 
commencement  of  the  woi:k  through  the  fault  of  the  Gk)yem* 
ment  from  July  27,  1908,  date  original  articles  were  for- 
warded by  him  to  the  Chief  of  Engineers,  until  August  15, 
date  new  articles  were  forwarded  by  him  to  the  Chief  of 
Engineers,  a  period  of  nineteen  days;  that  "  the  contractor 
was  not  delayed  in  any  other  way  through  the  fault  of  the 
Government." 

The  original  articles  signed  by  the  parties  were  subject  to 
the  approval  of  the  Chief  of  Engineers.  They  were  not  so 
approved  and  were  subsequently  canceled  and  new  articles 
substituted  therefor.  They  were  merely  initiatory  to  a  con- 
tract, possessed  no  validity,  and  did  not  bind  the  United 
States  in  any  way  {Monroe  v.  United  States^  184  U.  S.,  524; 
Parish  v.  United  States^  8  Wall.,  489 ;  Little  Falls  Knitting 
Mill  Co.  V.  United  States,  No.  22874,  Ct.  CI.,  December  7, 
1908),  and  were  erased  and  superseded  by  the  contract  sub- 
sequently signed  by  the  parties  and  approved  by  the  Chief 
of  Engineers  {Parish  v.  United  States,  supra;  Mason  v. 
United  States,  17  Wall.,  67).  The  rights  and  liabilities  of 
the  parties  are  therefore  governed  wholly  by  such  subsequent 
contract  {Parish  v.  United  States,  supra;  Mason  v.  United 
States,  supra;  Loper  v.  United  States,  18  Ct.  CI.,  269,  283). 
Had  the  contractor  any  objections  thereto  he  should  have 
refused  to  sign  it ;  having  signed  it,  he  is  now  precluded  from 
claiming  that  it  did  not  supersede  all  previous  arrangements 
or  for  any  losses  incident  to  the  signing  of  the  first  contract 
{Parish  v.  United  States,  supra;  Mason  v.  United  States, 
supra)  or  to  the  delay  in  the  execution  of  the  second  {Mc- 
Laughlin  v.  United  States,  37  Ct  CI.,  150,  186).  Further- 
more, he  began  work  without  protest  or  any  intimation  that 
he  had  been  subjected  to  an  unfair  delay  in  the  signing  of 
such  contract  and  under  these  circumstances  it  must  be  pre- 
sumed that  his  interests  were  not  materially  prejudiced  by 
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any  delay  incident  to  the  change  of  forms  and  that  he  acqui- 
esoed  therein  {MeLaugkUn  v.  United  States^  supra). 

The  contract  is  dated  July  25,  1908;  it  bears  date  of  ap- 
proval August  17,  1908;  the  contractor  received  notification 
of  approval  August  29,  1908 ;  work  was  not  required  to  be 
begun  thereunder  until  thirty  days  thereafter,  or  until  Sep- 
tember 28,  1908.  No  specific  date  was  fixed  in  the  contract 
for  its  approval.  It  contemplated,  therefore,  that  it  should 
be  approved  within  a  reasonable  time  and  the  contractor 
notified  in  the  usual  course  of  business,  in  the  usual  manner, 
and  in  the  usual  time.  The  Chief  of  Engineers  was  en- 
titled to  time  for  inquiry  and  investigation  and  the  discharge 
of  the  ordinary  business  of  his  department.  {Darraffh  v. 
'United  States,  33  Ct.  CI.,  377.)  A  considerable  portion  of 
the  period  prior  to  approval  appears  to  have  been  taken  up 
in  the  obtainment  of  the  consent  of  the  surety  company  to 
the  change  of  contract.  The  contractor  was  located  at  Cleve- 
land, Ohio ;  the  contracting  officer  at  Wheeling,  W.  Va, ;  and 
the  Chief  of  Engineers  in  Washington.  It  was  the  duty  of 
the  contracting  officer  to  forward  the  contract  in  the  usual 
course  of  business,  and  it  was  the  duty  of  the  Chief  of  Engi- 
neers to  act  upon  such  contract  and  notify  the  contractor  of 
that  fact  in  the  usual  manner  and  in  the  usual  time.  In  the 
absence  of  proof  to  the  contrary  the  legal  presumption  is 
that  such  officers  performed  their  duty.  The  mere  fact  of 
the  lapse  of  time  is  in  itself  insufficient  to  rebut  this  pre- 
sumption. (48  MS.  Comp.  Dec,  868,  February  10,  1909.) 
Furthermore,  there  is  no  evidence  to  show  that  the  contractor 
was  in  fact  delayed  in  the  performance  of  the  work  by  any 
delay  in  signing  or  approving  the  contract  or  in  giving  notice 
of  such  approval,  or  that  he  was  in  any  way  injured  by  such 
delay.  No  such  delay  occurred  in  entering  into  this  contract 
as  would,  in  my  opinion,  constitute  a  waiver  of  the  clause 
therein  for  liquidated  damages. 

The  change  in  the  winch  frames,  departing  slightly  from 
the  (H*iginal  drawings,  was  not  deemed  of  sufficient  impor- 
tance to  be  agreed  upon  in  writing  and  approved,  as  expressly 
required  by  paragraphs  6  and  7  of  the  contract  in  case  it  was 
of  such  a  character  as  would  increase  or  diminish  the  cost 
of  the  work.  The  contractor  appears  to  have  had  the  neces- 
sary stock  on  hand  to  enable  him  to  make  the  change  and  to 
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have  utilized  the  same.  It  is  concluded  that  this  change 
was  a  minor  one  which  did  not  alter  the  cost  of  the  work  or 
delay  the  contractor,  and  was  impliedly  authorized  by  para- 
graphs 6  and  7  of  the  contract,  supra.  The  provision  for 
liquidated  damages  is  not,  in  my  opinion,  affected  thereby. 

You  are  therefore  advised  that,  in  my  opinion,  the  deduc- 
tions for  liquidated  damages  for  Dams  Nos.  13  and  18  were 
correctly  made. 

The  deductions  for  expenses  of  inspection  and  superin- 
tendence for  period  of  delay  are  specifically  authorized  by 
paragraph  5  of  the  contract,  supruy  and  appear  to  have  been 
correctly  made. 

By  paragraph  26  of  the  specifications,  8upra^  the  United 
States  agreed  to  "  un water  each  gate  recess  and  keep  it  rea- 
sonably free  from  water  while  required  for  the  work  of 
erecting  the  gate  or  lowering  it  into  place,  for  thirty  (30) 
working  days."  Said  paragraph  further  provides  that  "  the 
engineer  shall  be  notified  of  the  date  on  which  it  is  desired 
to  begin  the  erection  in  each  recess  at  least  fifteen  (15)  days 
in  advance."  On  August  27,  1908,  the  engineer  officer  was 
notified  by  the  contractor  that  it  would  not  be  necessary  to 
have  the  water  pumped  out  of  the  locks  until  they  were 
ready  to  lower  the  gates  in  place,  which  would  probably  be 
"  the  first  week  in  October  for  the  lower  gate,  and  the  third 
or  fourth  week  in  October  for  the  upper  gate  at  each  dam." 
The  first  working  day  of  the  first  week  in  October  was 
October  1 ;  the  first  working  day  of  the  third  week  in  October 
was  October  16.  The  thirty  working  days  therein  con- 
templated were,  in  my  opinion,  thirty  successive  working 
days  beginning  with  the  dates,  respectively,  upon  which  the 
United  States  was  notified  the  contractor  was  in  readiness 
for  the  unwatering.  Thirty  working  days,  beginning  Octo- 
ber 1,  expired  November  4;  thirty  working  days,  beginning 
October  15,  expired  November  18.  Paragraph  5  of  the  con- 
tract specifically  authorizes  the  United  States  to  I'ecover  the 
reasonable  value  of  any  labor  and  materials  that  may  be 
furnished  by  it  to  the  contractor  during  the  time  the  latter 
is  proceeding  under  the  contract ;  under  paragraph  26  of  the 
specifications  all  cost  of  keeping  the  recesses  unwatered  after 
the  expiration  of  such  thirty  days  is  to  be  borne  by  the  con* 
tractor  and  deducted  from  payments  due  to  him. 
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All  cost,  therefore,  of  unwatering  and  maintaining  lower 
gate  recesses  from  and  including  November  5,  1908,  and 
upper  gate  recesses  from  and  including  November  19,  1908, 
are  properly  deductible  from  amount  otherwise  due  the  con- 
tractor. The  amounts  deducted  for  unwatering  and  main- 
tenance of  upper  gate  recesses  for  the  period  from  November 
6  to  18,  both  dates  inclusive,  less  the  expense  of  unwatering 
and  maintenance  of  lower  gate  recesses  for  one  day,  Novem- 
ber 5,  not  deducted  by  you,  should,  in  my  opinion,  be  paid 
to  the  contractor.  All  other  deductions  were,  in  my  opinion, 
properly  made. 


RELEASE  IN  FULL  OF  THE  CLAIMS  OF  A  CON- 
TRACTOR IN  FINAL  SETTLEMENT  UNDER  THE 
CONTRACT. 

Where  a  contract  provides  for  the  payment  of  the  retained  percentages 
after  the  final  completion  of  the  contract,  upon  the  execution  of 
a  release  by  the  contractor  of  all  claims  against  the  United  States 
on  acconnt  of  the  contract,  and  such  a  release  is  executed,  it  is 
binding  upon  the  contractor,  unless  obtained  under  duresa 

The  acceptance  by  a  contractor  from  the  Government  of  a  smaller  sum 
than  the  one  claimed  by  him,  even  where  the  amount  relinquished 
is  large,  does  not  leave  the  Grovemment  open  to  further  claim  on 
account  of  duress,  if  the  acceptance  is  without  intimidation  and 
with  a  full  knowledge  of  all  the  circumstances. 

{Decision  by  Comptroller  Tracewell^  May  i,  1909,) 

The  Canton  Boiler  and  Engineering  Company,  of  Canton, 
Ohio,  appealed  April  20, 1909,  from  the  action  of  the  Auditor 
for  the  War  Department  in  settlement  No.  420705,  dated 
March  31,  1909.    The  material  facts  are  as  follows: 

On  December  26,  1907,  the  Isthmian  Canal  Commission 
entered  into  a  contract  with  the  Canton  Boiler  and  Engi- 
neering Company,  by  which  said  company  agreed  to  furnish 
and  deliver  to  the  Isthmian  Canal  Commission,  by  steamer, 
on  dock  at  Colon,  Isthmus  of  Panama,  free  of  all  charges  of 
whatsoever  character,  certain  tanks  of  the  total  value  of 
$14,215. 

Article  2  of  the  contract  provided : 

"  The  three  No.  4  tanks  *  *  *  shall  be  shipped  by  the 
contractor  from  Canton,  Ohio,  on  or  before  January  24, 1908, 
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and  the  remaining  twelve  tanks  mentioned  above  *  ♦  * 
shall  be  shipped  by  the  contractor  from  Canton,  Ohio,  on 
or  before  March  4,  1908.  *  *  *  If  shipment  of  the  above 
tanks  is  not  completed  on  or  before  the  respective  dates  men- 
tioned in  this  article,  one-tenth  of  1  per  centum  of  the  total 
cost  of  the  tanks  not  so  shipped  shall  be  deducted  for  each 
day's  delay  as  liquidated  damages  for  the  delay,  until  satis- 
factory shipment  or  performance  shall  have  been  made. 

*       ♦       *  M 

*  Article  5  of  the  contract  provided  for  the  payment  of  90 
per  cent  of  the  contract  value  by  the  disbursing  officer  of  the 
Isthmian  Canal  Conmiission,  Washington,  D.  C,  upon  the 
delivery,  inspection,  and  acceptance  upon  the  Isthmus: 

"And  within  sixty  days  after  the  erection  of  said  tanks  and 
final  completion  of  the  contract,  upon  the  execution  of  a 
release  by  the  contractor  of  all  claims  against  the  United 
States  on  account  of  this  contract,  there  will  be  paid  to  the 
contractor  at  the  said  office  the  remaining  ten  (10)  per 
centum  due  upon  the  full  performance  by  the  contractor  of 
this  agreement." 

The  three  No.  4  tanks,  valued  at  $3,585,  to  be  shipped 
January  24,  1908,  were  not  shipped  until  February  7,  1908, 
a  period  of  fourteen  days'  delay. 

Upon  final  payment  a  deduction  of  one-tenth  of  1  per 
cent  was  made  on  the  value  of  the  three  No.  4  tanks  for 
fourteen  days,  being  $50.19;  one-tenth  of  1  per  cent  was 
deducted  on  the  tanks  to  be  shipped  March  4,  1908,  and 
not  shipped  until  April  18, 1908,  valued  at  $3,950,  or  $177.75. 

Before  the  final  payment  waa  made  the  c(»itractor  was 
required  to  execute  a  release,  as  is  provided  for  in  the  con- 
tract.   This  release  was  as  follows: 

"  In  pursuance  of  the  terms  of  Article  V  of  the  contract 
(W.  O.  12002)  dated  December  26,  1907,  by  and  between 
the  Isthmian  Canal  Commission  and  the  Canton  Boiler  and 
Engineering  Company,  in  consideration  of  the  sum  of 
$2,145.06,  part  of  which  was  retained  from  previous  pay- 
ments on  account  of  said  contract,  receipt  of  which  is  hereby 
acknowledged  as  full  and  final  payment  for  all  material 
furnished  under  said  contract,  the  United  States  is  hereby 
released  from  all  claims  on  account  of  the  contract." 

The  claim  made  before  the  Auditor  was  for  $227.94,  de- 
ducted as  liquidated  damages  as  shown  above. 
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The  Auditor  disallowed  this  claim  for  the  reason  that — 

"  Having  signed  a  release  and  acknowledged  payment  in 
full,  no  further  allowance  can  be  made.  There  is  no  evi- 
dence to  show  that  the  release  was  without  consideration/^ 

The  claimant  insists  that  no  liquidated  damages  were  due, 
and  that  the  release  was  given  under  protest  and  without 
consideration,  and  that  the  circumstances  under  which  it 
was  demanded  constituted  duress. 

Article  2  of  the  contract  provides: 

"That  delays  caused  by^  strikes,  acts  of  God,  or  public 
enemies,  to  the  extent  to  which  the  same  in  the  judgment 
of  the  commission  may  justify  the  delay  or  delays  which 
cause  no  damage  or  inconvenience  to  the  Government,  when 
expressly  waived  by  the  commission,  shall  not  be  charged 
against  the  contractor  hereunder." 

There  was  no  express  waiver  by  the  commission  on  the 
ground  that  the  delays  caused  no  inconvenience  to  the  Gov- 
ernment nor  finding  by  the  commission  that  the  acts  of  God, 
strikes,  or  public  enemies  justified  the  delay. 

The  deductions,  therefore,  appear  to  have  been  justified 
under  the  very  terms  of  the  contract  independently  of  the 
release. 

Even  if  this  proposition  were  open  to  question,  the  con- 
tract having  provided  for  the  execution  of  a  release  before 
the  disbiu:sing  officer  was  authorized  to  make  final  payment 
and  this  release  having  been  executed  by  the  contractor,  he 
is  bound  by  its  terms  unless  signed  under  duress,  and  no  new 
consideration  other  than  that  named  in  the  contract  is  neces- 
sary to  support  such  release.  {United  States  v.  Cramp  <& 
Sons  Co. J  206  U.  S.,  118,  128;  Cramp  <&  Sons  Co.  v.  United 
States,  43  Ct.  CL,  202,  218.) 

The  facts  in  this  case  show  clearly  that  the  deduction  made 
was  required  and  authorized  under  the  contract  in  accordance 
with  the  facts  as  understood  by  the  disbursing  officer  charged 
with  the  duty  of  making  payment;  that  the  contractor  was 
fully  advised  as  to  amount  of  said  deduction  and  of  the  claim 
under  which  it  was  made ;  that  he  signed  the  release  and  made 
a  certificate  on  the  voucher  that  the  bill  on  which  the  deduc- 
tions were  shown  "  is  correct  and  just." 

The  only  duress  to  which  he  was  subjected,  under  any 
theory  of  the  facts,  was  that  he  was  required  to  and  did  sign 
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the  release  provided  for  in  the  contract  for  a  less  sum  than 
he  claimed  to  be  due  to  secure  immediate  payment,  under  the 
terms  of  the  contract. 

This  did  not  constitute  such  duress  as  to  vitiate  the  release. 
{Mason  v.  United  States,  17  Wall.,  67.) 

In  this  case  the  court  said  (p.  74) : 

"Acceptance  from  the  Government  of  a  smaller  sum  than 
the  one  claimed,  even  in  a  case  where  the  amount  relinauished 
is  large,  does  not  leave  the  Government  open  to  further 
claim  on  the  ground  of  duress,  if  the  acceptance  was  without 
intimidation  and  with  a  full  knowledge  of  all  the  circum- 
stances ;  and  the  case  is  not  changed  because  the  circumstances 
attending  the  transaction  were  such  that  the  claimant  was 
induced  from  the  want  of  the  money  to  accept  the  smaller 
sum  in  full." 

It  was  clearly  contemplated  that  the  release  provided  for 
in  the  contract  should  constitute  a  settlement  and  adjustment 
of  all  disputed  claims  and  demands,  and  if  the  disputed  de- 
mand was  one  which  the  contractor  desired  to  further  con- 
tend for,  it  was  his  folly  to  have  signed  a  release  including 
it.  Having  signed  it  without  intimidation  and  with  a  full 
knowledge  of  all  the  facts,  he  can  not  be  heard  to  dispute  its 
binding  effect.  ( United  States  v.  Child  <&  Co.,  12  Wall.,  232, 
244.) 

If  the  refusal  to  pay  the  full  contract  price  constituted  a 
breach  of  the  contract,  he  would  have  been  absolved  from 
his  obligation  to  execute  a  release  including  a  deduction  from 
such  price.  But  if  after  such  refusal  he  chose,  from  what- 
ever motives,  to  renew  that  provision  of  the  contract  and  pro- 
ceed to  its  fulfillment  by  the  execution  of  a  release,  the  terms 
of  the  contract  remained  the  same,  and  a  release  given  under 
them  is  binding  on  him  unless  such  renewal  was  obtained  by 
duress.    ( Gibbons  v.  United  States,  8  Wall.,  269, 273.) 

As  has  been  shown,  the  release  was  not  obtained  by  duress. 

It  therefore  follows  that  the  action  of  the  Auditor  in  dis- 
allowing the  claim  must  be  affirmed. 
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DEDUCTION  OF  COSTS  OF  INSPECTION  DURING 
THE  PERIOD  OF  DELAY  IN  COMPLETION  OF  A 
CONTRACT;  WARRANTY. 

In  the  absence  of  a  provision  In  a  contract  that  In  case  the  contractor 
fails  to  perform  within  the  time  stated  therein  he  shall  bo 
charged  with  the  costs  of  inspection  during  the  delay  period,  such 
costs  are  not  chargeable  against  him  if  the  inspection  during  the 
delay  period  in  fact  caused  no  loss  to  the  Government. 

Where  a  contract  for  the  reconstruction  of  a  railroad  track  provides 
that  the  contractor  shall  "  furnish  all  new  ties  necessary  to  re- 
place those  unfit  for  further  ser^'ice  (approximately  2,000)"  for 
a  lump  sum,  such  approximation  of  quantity  is  not  to  be  con- 
strued as  a  warranty  that  the  actual  quantity  would  not  exceed 
the  amount  named,  but  merely  as  an  estimate  of  the  probable 
amount ;  and  the  payment  to  the  contractor  of  an  additional  sum 
over  the  contract  price  for  new  ties  necessary  to  replace  those 
unfit  for  service  in  excess  of  said  estimate  is  unauthorized. 

{Decision  by  Assistant  Comptroller  Mite  hell  j  May  3^  1909.) 

The  Secretary  of  War  appealed  December  19,  1908,  from 
so  much  of  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  the  settlement  (No.  4710,  dated  October  22,  1908)  of 
the  disbursing  accounts  of  Capt.  Ernest  R.  Tilton,  quarter- 
master, U.  S.  Army,  for  the  period  ended  June  30,  1908,  as 
disallowed  payments  aggregating  $27,017.45  made  on  various 
contracts  for  repairs  to  buildings,  etc.,  at  Fort  Monroe,  Va. 

The  vouchers  named  below  were  disallowed  by  the  Auditor 
for  the  reason  that  the  work  was  completed  after  the  date 
named  by  the  respective  contracts;  and  that  on  request  the 
quartermaster  failed  to  furnish  the  Auditor  information  as 
to  the  time  consumed  by  the  government  officers  in  inspection 
after  the  original  time  limit  had  expired.  The  vouchers  thus 
disallowed  were  as  follows: 

Voucher  2B,  September,  1907,  J.  H.  Brinson $11,370.00 

Under  contract  dated  Jan.  21,  1907,  for  repairs  to 
roofs,   etc.,   plaster  and   woodwork;    interior  painting, 
etc.;  barracks  No.  5. 
Voucher  4B,  September,  1907,  R.  H.  Richardson  &  Son__-      1, 838. 00 
Under  contract  dated  Jan.  21,  1907,  for  repairs  to 
heating,  lighting,  and  plumbing,  barracks  No.  10. 

Voucher  5B,  September,  1907,  W.  G.  Morris 2,883.00 

Under  contract  dated  Feb.  1,  1907,  for  50,000-gallon 
steel  tank. 
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Voucher  2B,  October.  1907,  J.  H.  Brinson $756.00 

Under  contract  dated  Jan.  22,  1907,  for  repairs  to 
plumbing,  barracks  No.  5  and  No,  10. 
Voucher  4B,  October,  1907,  McCay  Engineering  Ck>mpany.      2, 220. 00 
Under   contract  dated  June  17,   1907,   for  cast-iron 
sewer  outlet. 

Voucher  IB,  November,  1907,  R.  H.  Richardson  &  Son 4,541.65 

Under  contract  dated  Apr.  6,  1907,  for  roads,  walks, 
gutters,  tile  drains,  etc. 
Voucher  2B,  November,  1907,  Wilier  Manufacturing  Com- 
pany   945.00 

Under  contract  dated  May  1,  1907,  for  installing  wire 
door  and  window  screens  in  post  hospital. 
Voucher  IB,  January,  1908,  Wilier  Manufacturing  Ckxm- 

pany 1, 961. 00 

Under  contract  dated   May  15,  1907,  for  installing 
wire  door  and  window  screens  in  quarters  and  barracks. 

Total 26, 513, 65 

In  each  of  the  contracts  under  which  the  quartermaster 
made  the  said  payments  there  is  a  provision  respecting  delay 
in  completion  of  the  work  contracted  for  as  follows: 

"  That  in  case  of  failure  of  the  said  party  of  the  second 
part  to  comply  with  the  stipulations  of  tnis  contract  accord- 
ing to  the  true  intent  and  meaning  thereof,  then  the  party 
of  the  first  part  shall  have  the  power  to  complete  the  work  at 
the  expense  of  the  party  of  the  second  part  in  such  manner 
as  the  party  of  the  first  part  shall  deem  oest  for  the  interests 
of  the  public  service,  eitner  by  day's  labor  and  open-market 
purchase  of  the  necessary  material,  or  by  contract,  or  both, 
and  any  excess  of  cost  resulting  from  such  failure  shall  be 
charged  to  the  party  of  the  second  part." 

It  appears  that  under  each  contract  the  work  was  delayed 
beyond  the  contract  time  for  completion,  and  the  Quarter- 
master-General authorized  the  quartermaster  to  permit  the 
contractor  to  complete  the  work  if  in  the  quartermaster's  judg- 
ment the  interests  of  the  Government  would  be  subserved 
and  no  pecuniary  loss  would  arise  incident  to  the  delay.  Ac- 
companying each  of  the  vouchers  in  question  there  is  a  cer- 
tificate by  the  quartermaster  stating  the  causes  of  delay  in 
completion  of  the  contract,  and  certifying  that  no  financial 
loss  was  sustained  by  the  United  States  or  any  extra  cost  on 
account  of  inspection,  or  other  expenses  incurred  by  reason 
of  the  delay;  and  also  that  the  contractor  was  delayed  in 
completing  by  no  fault  of  his  own.  The  quartermaster 
reported  to  the  Auditor  also  that  such  time  as  no  work  was 
l>eing  done  by  the  contractor  the  superintendent  of  con- 
struction was  employed  elsewhere  and  on  other  work. 
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The  contracts  in  question  do  not  provide  that  in  case  the 
contractor  fails  to  perform  the  contract  within  the  time 
stated  therein  he  shall  be  charged  with  the  costs  of  inspec- 
tion during  the  delay  period;  and  without  such  express 
undertaking  such  costs  are  not  chargeable  against  the  con- 
tractor if  the  inspection  during  the  delay  period  in  fact 
caused  no  loss  to  the  Government.  (See  13  Comp.  Dec,  61, 
at  p.  64.)  There  appears  to  have  been  no  actual  loss  or 
damage  to  the  United  States  by  the  delay  in  completion  of 
the  contracts,  either  on  account  of  inspection  or  otherwise. 
The  action  of  the  Auditor  thereon  is  reversed,  and  his  dis- 
allowance of  $26,513.65  under  said  contracts  will  be  allowed 
on  this  revision. 

The  Auditor  also  disallowed  payments  on  vouchers  as 

follows: 

SA,  March,  1908,  Sam  P.  White,  275  white-oak  ties $302. 50 

4A,  March,  1908,  Sam  P.  White,  825  white-oalc  ties  $357.50, 
disallowed  in  part 201.30 

Total 503.80 

The  quartermaster  certilSed  that  the  600  ties  paid  for  on 
these  two  vouchers  were  an  emergency  purchase  to  be  used  in 
repairs  to  post  railroad  at  Fort  Monroe,  Va.  Sam  P.  White, 
from  whom  these  ties  were  bought,  was  under  contract  to  re- 
construct and  repair  the  roadbed  and  tracks  for  which  it 
was  intended  to  use  these  ties.  Four  hundred  and  fifty- 
eight  of  them  were  actually  used  in  replacing  ties  that  were 
unfit  for  further  service.  The  Auditor  disallowed  the 
amount  paid  for  458  of  these  ties  at  $1.10  per  tie,  or  $503.80, 
for  the  reason  that  under  the  contract  with  Sam  P.  White 
dated  September  8,  1907,  he  was  required  to  furnish  all  ties 
necessary  for  the  construction  of  the  road  in  which  they  were 
used.  It  appears  that  the  contractor  furnished  2,153  ties 
under  his  contract,  but  as  the  work  further  progressed  many 
of  the  ties  that  were  presumed  to  be  in  condition  to  reuse 
were  found  on  inspection  by  the  quartermaster  to  be  rotten 
and  worthless,  and  the  Quartermaster-General  authorized 
the  emergency  purchase  of  the  additional  ties  to  complete  the 
work. 

The  specifications,  made  a  part  of  the  contract,  were  de- 
scribed as  for  '^  Reconstruction  and  extension  of  railroad 
track,  including  roadbed,  ties,  rails,  etc.,  at  Ft  Monroe,  Va." 
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The  specifications,  under  the  head  of  "  General  description 
and  special  conditions,"  provided: 

"  24.  It  is  proposed  to  reconstruct  the  government  railroad 
upon  reservation  at  Fort  Monroe,  Va.,  from  Chesapeake  and 
Ohio  switch  connection  on  Mill  Creek  road  to  Battery  Rug- 
gles  on  beach  of  Chesapeake  Bay.  (See  map.)  And  to  ex- 
tend the  railroad  to  the  northern  limits  of  the  present 
mihtary  reservation. 

"25.  The  work  may  be  divided  into  following  subheads; 
reference  being  made  to  accompanying  map  lor  location 
mentioned.     *     *     * 

"((/)  Relay  all  track  with  50-pound  standard  rail,  Chesa- 
peake and  Ohio  switch  to  Battery  Ruggles;  do  all  grading 
necessary. 

"(^)  Build  extension  of  railroad  to  north  boundary  of 
reservation.     *     *     * 

"30.  Under  paragi-aph  25  (d)  the  contractor  to  furnish  all 
labor  and  material  necessary  to  construct  roadbed  and  track, 
from  Chesapeake  &  Ohio  switch  on  Mill  Creek  road  to  Bat- 
tery Ruggles  (approximately  11,000  feet,  including  all  sid- 
ing) ;  to  do  all  cutting,  filling,  and  grading  to  conform  to 
location  of  track  as  shown  on  map  herewith,  to  furnish  all 
new  ties  necessary  to  replace  those  unfit  for  further  service 
(approximately  2,000).     *     *     * 

"  37.  Under  para^aph  25  (e)  the  contractor  to  furnish  all 
material  (except  rails)  and  labor  necessary  to  extend  tracks 
from  present  end  of  track  to  northern  limits  of  reservation ; 
to  do  all  cutting,  filling,  and  grading  to  conform  to  grade  and 
location  of  track,  as  shown  on  map  and  profile  herewith ;  to 
furnish  all  ties,  spikes,  fish  plates,  and  bolts  required." 

The  work  provided  for  in  paragraph  30  related  to  the  re- 
construction of  an  existing  road,  and  a  material  considera- 
tion as  a  basis  for  the  bid  would  be  the  number  of  new  ties 
required  to  replace  those  unfit  for  further  service.  The  only 
question,  therefore,  is  whether  the  words  "  approximately 
2,000,"  in  parenthesis,  were  intended  as  a  limitation  on  the 
general  words  "  to  furnish  all  new  ties  necessary  to  replace 
those  unfit  for  further  service,"  or  a  mere  estimate  of  what 
would  probably  be  needed  to  accomplish  the  purpose  speci- 
fied. 

In  discussing  the  effect  of  words  placed  in  parenthesis  in 
the  case  of  In  re  Schilling  (53  Fed.  Rep.,  81),  the  court  said 
(p.  83) : 

"A  '  parenthesis '  is  defined  to  be  '  an  explanatory  or 
qualifying  clause,  sentence,  or  paragraph  inserted  in  another 
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sentence,  or  in  the  course  of  a  longer  passage,  without  being 
^ammaticalljr  connected  with  it.'  (Century  Dictionary.)  It 
IS  used  to  limit,  qualify,  or  restrict  the  meaning  of  the  sen- 
tence with  which  it  is  connected,  and  it  may  be  designated  by 
the  use  of  commas,  or  by  a  dash,  or  by  curved  lines  or  brack- 
ets ;  but  the  use  of  curves  or  of  brackets  unmistakably  shows 
that  the  clause  thus  included  was  supposed  by  the  author  or 
by  the  scrivener  to  limit  or  restrict  a  general  meaning  of  the 
language  with  which  it  is  connected,  or  to  be  of  importance 
in  explaining  the  meaning.  The  curved  lines  or  brackets  are, 
it  is  true,  punctuation,  but  they  are  made  with  forethought 
and  for  the  purpose  of  clearness  and  definiteness.  They 
designate  much  more  distinctly  than  by  the  use  of  commas 
the  character  of  the  clause  which  is  included." 

The  words  "  approximately  2,000  "  were  undoubtedly  in- 
tended to  be  explanatory  of  the  sentence  "  to  furnish  all  new 
ties  necessary  to  replace  those  unfit  for  further  service."  but 
they  could  hardly  have  been  intended  to  limit  and  restrict 
it  to  the  number  of  ties  stated  as  the  approximate  number 
with  slight  and  unimportant  excesses  or  deficiencies.  To  so 
hold  would  convert  it  into  an  alternate  clause  requiring  the 
delivery  of  all  the  new  ties  that  were  necessary.  Under  this 
construction,  if  but  1,000  new  ties  had  been  necessary,  it 
would  be  satisfied  by  furnishing  1,000.  If  3,000  new  ties 
were  necessary,  it  would  have  been  satisfied  by  furnishing 
2,000  or  the  amoimt  named  in  the  alternative  provision. 
{Dumont  v.  United  States^  98  U.  S.,  142.)  This  is  the  con- 
truction  contended  for  by  the  contractor  and  the  one  placed 
on  the  contract  by  the  Quartermaster's  Department. 

Under  it  the  contractor  would  be  required  to  assume  the 
risk  as  to  the  condition  of  the  ties  in  the  road  to  the  amount 
of  2,000,  with  slight  variations.  This  is  contrary  to  the  tenor 
of  the  entire  contract,  which  is  for  the  whole  work,  for  a 
lump  sum  and  for  all  labor  and  material.  It  clearly  contem- 
plates that  all  the  material  necessary  should  be  furnished  by 
the  contractor,  and  unless  it  can  be  held  that  the  words  "  ap- 
proximately 2,000  "  constitutes  a  warranty  that  the  new  ties 
necessary  would  not  materially  exceed  2,000  the  payment 
was  unauthorized. 

The  provision  "to  furnish  all  new  ties  necessary  to  re- 
place those  unfit  for  further  service  "  identified  the  ties  to 
be  furnished,  and  the  naming  of  the  quantity  approximately 
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"  is  not  regarded  as  in  the  nature  of  a  warranty,  but  only  as 
an  estimate  of  the  probable  amount,  in  reference  to  which 
good  faith  is  all  that  is  required  of  the  party  making  it." 
(Brawley  v.  United  States^  92  U.  S.,  168,  171 ;  Grief  en  v. 
United  States,  43  Ct  CL,  107,  113.) 

The  action  of  the  Auditor  in  disallowing  the  sum  of 
$503.80  is  approved. 

This  decision  is  not  inconsistent  with  my  decision  of  Sep- 
tember 14,  1908  (15  Comp.  Dec,  130),  for  the  reason  that 
the  facts  in  that  case  were  such  as  to  indicate  that  the  quan- 
tity named  was  the  only  basis  of  the  bid,  and,  further,  that 
no  intelligent  bid  could  have  been  made  on  any  other  basis 
than  that  the  quantity  named  was  intended  as  a  maximum 
limitation  on  the  quantity  to  be  furnished. 

The  facts  in  the  present  case  do  not  indicate  that  any  such 
maximum  limitation  was  intended,  hence  there  was  no  war- 
ranty that  the  actual  quantity  would  not  exceed  the  amount 
named  as  the  approximate  quantity. 


ALLOWANCE  TO  NAVAL  DISBURSING  OFFICERS 
OF   ILLEGAL  PAYMENTS   MADE   IN   CERTAIN 

CASES. 

The  provision  in  the  act  of  March  S,  1900,  aathorizing  and  directing 
the  accounting  officers  to  aUow,  In  the  settlement  of  accounts  of 
disbursing  officers  Involved,  payments  made  to  officers  of  the 
Navy  while  on  temporary  leaves  of  absence  since  March  3,  1809. 
not  Involving  detachment  from  duty,  and  not  In  excess  of  leaves 
allowed  by  law  to  officers  of  th6  Army  without  reduction  in  pay, 
is  for  the  benefit  and  protection  of  disbursing  officers  and  does 
not  authorize  allowing  the  Ulegal  payments  to  the  officers  who 
have  received  them. 

(Decision  by  Assistant  Comptroller  Mitchell,  May  ^  1909.) 

Trevor  W.  Leutze,  paymaster,  U.  S.  Navy,  appealed  Sep- 
tember 24, 1908,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing  in  settlement  No.  17425,  dated 
May  27,  1908,  credit  for  five  years'  constructive  service ;  and 
also  in  charging  him  the  difference  in  pay,  amounting  to 
$131.03,  while  on  temporary  leaves  of  absence  during  the 
period  July  1, 1899,  to  December  31, 1906. 
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The  settlement  was  revised  as  to  the  first  item  October  20, 
1908,  but  revision  of  the  second  item  for  difference  of  pay 
while  on  leave  was  suspended  at  the  request  of  appellant's 
attorneys  to  await  the  decision  of  the  Court  of  Claims  in  the 
case  of  Roberta  v.  United  States^  No.  28521,  in  which  the 
question  was  involved. 

The  Court  of  Claims  rendered  a  decision  in  the  Roberta 
case,  March  1, 1909,  holding,  as  this  office  did,  that  an  officer 
of  the  Navy  entitled  to  old  Navy  pay  is  not  entitled  to  old 
Navy  duty  pay  when  on  such  leaves  as  were  granted  the 
appellant.  The  appellant,  now,  by  his  attorneys,  has  re- 
quested that  he  be  allowed  to  retain  the  old  Navy  duty  pay 
which  he  received  daring  the  leave  periods,  by  authority  of 
the  following  provision  in  the  naval  appropriation  act  of 
March  3,  1909  (35  Stat.,  754) : 

"  The  accounting  officers  of  the  Treasury  are  hereby  au- 
thorized and  directed  to  allow,  in  the  settlement  of  accounts 
of  disbursing  officers  involved,  payments  made  to  officers  of 
the  Navy  while  on  temporary  leaves  of  absence  since  March 
3,  1899,  not  involving  detachment  from  duty,  and  not  in  ex- 
cess of  leaves  of  absence  allowed  by  law  to  officers  of  the 
Army  without  reduction  in  pay." 

The  appellant  was  entitled,  under  the  Navy  personnel  act 
of  March  3,  1899,  to  pay  assimilated  to  Army  pay,  and  also 
to  old  Navy  pay  if  in  excess  of  Army  pay.  There  were 
sixteen  leaves  of  absence;  for  fifteen  of  these  he  paid  him- 
self old  Navy  duty  pay  instead  of  Army  full  pay,  which  is 
,  higher  than  old  Navy  leave  pay  and  which  he  had  the  right 
to.  For  one  of  the  leaves  he  was  paid  the  same  old  Navy 
duty  pay  by  Paymaster  Heap. 

The  Auditor's  settlement  arose  in  this  way:  On  June  3, 
1907,  the  appellant  presented  a  claim  to  the  Auditor  for 
additional  longevity  pay  for  five  years'  constructive  service, 
under  section  13,  Navy  personnel  act  of  March  3,  1899,  as 
an  appointee  from  civil  life,  which  had  been  paid  him  by 
Paymaster  Merriam  and  disallowed  by  the  Auditor  in  Pay- 
master Merriam's  account.  In  the  settlement  of  the  claim 
the  Auditor  examined  the  accounts  of  payments  made  to 
Mr.  Leutze  and,  finding  that  other  overpayments  had  been 
received,  charged  the  same  back  to  him.  He  charged  him 
with  one  overpajrment  of  commutation  of  quarter  of  $36, 
86464— vol  15—09 44 


Digitized  by  VjOOQIC 


690  DECISIONS  OF  THE  COMPTBOLLEB. 

from  which  he  does  not  appeal,  and  also  with  the  overpay- 
ments during  the  sixteen  leaves  now  under  consideration, 
amounting  to  $131.03.  These  amounts  were  not  charged  to 
Mr.  Leutze's  general  accoimt  as  paymaster.  It  was  a  sepa- 
rate and  distinct  settlement  and  the  charges  were  made  to 
him  as  to  any  other  officer  not  a  paymaster.  He  was  notified 
by  the  Auditor  by  letter  dated  May  28,  1908,  that  his  claim 
for  credit  for  constructive  service  was  disallowed  and  a 
balance  found  due  for  other  overpayments,  and  he  was 
requested — 

"  to  deposit  the  sum  of  $167.03  to  the  credit  of  the  United 
States  in  the  nearest  government  depository,  forwarding  the 
certificate  of  deposit  to  this  office,  in  order  that  your  account 
may  be  closed." 

Does  the  provision,  mpra^  from  the  act  of  March  3,  1909, 
direct  the  allowance  to  Mr.  Leutze  of  the  sum  charged  to 
him  as  above  described  as  overpayments  while  on  leave? 
In  other  words,  is  the  provision  intended  to  allow  such  over- 
payments to  the  officers  receiving  them,  or  is  it  intended  only 
for  the  protection  of  the  disbursing  officer  making  them? 
If  the  latter  is  the  meaning  of  the  provision,  Mr.  Leutze  is 
not  entitled  to  be  allowed  the  payments  any  more  than  if  he 
had  been  paid  by  another  paymaster,  as  for  example,  in  the 
case  of  the  payment  made  by  Paymaster  Heap  for  one  of  the 
leaves.  That  sum,  under  this  law,  can  not  be  charged  to 
Mr.  Heap.  It  remains  to  his  credit.  The  fifteen  other  pay- 
ments made  by  Mr.  Leutze  to  himself  have  not  been  charged 
to  him  as  disbursing  officer,  but  all  the  overpayments,  whether 
made  by  Paymaster  Heap  or  Paymaster  Leutze,  have  been 
charged  to  Mr.  Leutze,  the  individual  officer  of  the  Navy  who 
received  the  payments  and  to  which  he  was  not  entitled. 

From  the  language  of  the  provision  upon  which  Mr.  Leutze 
now  bases  his  claim,  it  appears  to  be  for  the  benefit  and  pro- 
tection of  disbursing  officers  and  not  for  those  who  received 
the  payments.  I  do  not  think  that  the  provision  directs  or 
authorizes  the  allowance  of  the  illegal  payments  referred  to 
to  the  officers  receiving  them,  but  it  does  not  permit  them  to 
be  charged  to  disbursing  officers  as  such.  The  solution  of 
any  doubt  that  may  exist  from  the  language  of  the  provision 
as  to  the  intention  of  Congress  may  be  sought  elsewhere — 
in  reports  of  committees;  in  the  statements  of  chairmen  of 
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committees.  {Binns  v.  United  States^  194  U.  S.,  486,  495.) 
And  it  was  said  by  the  court  in  Holy  Trinity  Church  v. 
United  States  (143  U.  S.,  467,  463) : 

^Another  guide  to  the  meaning  of  a  statute  is  found  in 
the  evil  which  it  is  designed  to  remedy ;  and  for  this  the 
court  properly  looks  at  contemporaneous  events,  the  situ- 
ation as  it  existed,  and  as  it  was  pressed  upon  the  attention 
of  the  legislative  body.". 

Looking  into  the  history  of  the  naval  appropriation  act 
of  March  3,  1909,  it  appears  that  the  provision  under  con- 
sideration was  presented  as  an  amendment  by  the  Senate 
Committee  on  Naval  Aflfairs,  but  without  comment  in  the 
report,  and  the  chairman  made  no  explanation.  It  is  shown, 
however,  by  the  records  that  it  was  submitted  in  the  identical 
form  in  which  it  now  appears  by  the  Secretary  of  the  Navy 
in  a  communication  dated  January  12,  1909,  in  which  he 
states  that  in  consequence  of  a  decision  of  this  office  of  June 
4,  1902,  which  he  states  was  not  printed,  the  accounting  of- 
ficers have  recently  been  reopening  the  accounts  of  disbursing 
officers  of  the  Navy  and  disallowing  payments  made  to  of- 
ficers of  the  Navy  when  on  temporary  leaves  of  absence  of 
which  the  disbursing  officers  had  no  official  notice,  as  the 
order  providing  for  notice  of  leaves  granted  was  not  issued 
until  February  1,  1907,  and  therefore  he  recommends  as 
follows : 

"In  view  of  the  foregoing  it  is  thought  appropriate  by 
the  department  that  some  such  provision  as  that  herein  sug- 
gested be  enacted  in  order  to  relieve  pay  officers  of  check- 
ages  for  which  they  might  otherwise  have  no  redress,  as  in 
many  instances  the  officers  who  were  so  paid  by  them  have 
since  died  or  left  the  service." 

Here  is  the  "  guide  "  referred  to  by  the  court  in  the  Holy 
Trinity  Church  case,  aupra^  showing  "  the  evil  it  is  designed 
to  remedy"  and  "as  it  was  pressed  upon  the  attention  of 
the  legislative  body."  The  purpose  of  the  statute  is  shown 
by  the  Secretary's  communication  to  be  "to  relieve  pay  of- 
-ficers  of  checkages  for  which  they  otherwise  have  no  redress," 
but  not  to  allow  the  officers  who  received  the  illegal  pay- 
ments to  retain  them.  I  am  of  opinion,  therefore,  that  Mr. 
Leutze  should  not  be  allowed  the  old  Navy  duty  pay  which 
he  received  during  the  leaves  in  question,  but  as  the  said 
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leaves  were  not  in  excess  of  those  allowed  Army  officers  with 
full  pay,  he  is  entitled  to  his  full  pay  as  assimilated  to  Army 
pay  when  that  pay  is  more  than  old  Navy  leave  pay. 

This  was  the  basis  of  the  Auditor's  settlement  appealed, 
but  in  computing  the  pay  he  was  not  allowed  mounted  pay 
during  certain  periods  while  he  held  the  rank  of  lieutenant 
Mounted  pay  will  now  be  allowed  during  the  period  of  the 
Auditor's  settlement,  July  1,  1899,  to  December  31,  1906, 
when  he  ranked  as  lieutenant,  if  it  is  greater  than  the  pay 
allowed.    It  is  stated  as  follows: 

Difference  while  on  leave,  between  Army  mounted  pay  after  5 
years  at  $2,200  and  pay  aUowed  by  Auditor  at  $2,000,  April 

14  to  20,  1903,  7  days $3.89 

Difference,  same  rates,  June  16  to  18,  1905,  3  days 1. 67 

Difference,  same  rates,  July  23  to  26,  1905,  4  days 2.22 

Difference  between  Army  mounted  pay  after  10  years  at  $2,400 
and  unmounted  pay  allowed  by  Auditor  at  $2,160,  December 

16  to  25,  1905,  10  days 6.67 

Difference  between  same  rates.  May  5  to  9,  1906,  5  days 3.  S3 

Difference,  same  rates,  June  6  to  15,  1906, 10  days 6.67 

Difference,  same  rates,  September  1  to  28,  1906,  on  shore,  28 

days 18.67 

Difference,  same  rates,  December  26  to  29,  1906,  on  leave,  3 
days 2. 67 

Total $45.79 

A  difference  is  thus  found,  upon  revision  of  the  Auditor's 
settlement,  in  favor  of  the  appellant  of  forty-five  dollars  and 
seventy-nine  cents  ($45.79). 


DETAIL  OF  EMPLOYEES  OF  ONE  DEPARTMENT 
FOR  SERVICE  IN  ANOTHER. 

The  Secretary  of  Commerce  and  Labor  may,  in  his  discretion,  upon 
the  request  of  the  Secretary  of  War,  detail  inspectors  In  the 
Steamboat-Inspection  Service  to  inspect  steam  boilers  stored  at 
coast  artillery  posts  and  other  land  stations  and  have  the 
appropriation  for  the  Steamboat-Inspection  Service  reimbursed 
for  the  expenses  incurred  in  such  Inspection,  exclusive  of  the 
salary  of  the  inspectors. 

{ComptrolUr  Tracewell  to  the  Secretary  of  ComTnerce  and 
Labor,  May  J,  1909.) 

I  have  received  your  letter  of  April  27,  1909,  in  which  you 
request  my  decision  of  a  question  therein  presented  as  follows: 

"  This  department  is  receiving  requests  from  the  Secretary 
of  War  that  steam  boilers  stored  at  coast  artillery  posts  ani 
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other  land  stations  under  the  jurisdiction  of  the  War  Depart- 
ment be  inspected  by  inspectors  in  the  Steamboat-Inspection 
Service  of  this  department. 

^*  In  view  of  the  fact  that  the  law  establishing  the  Steam- 
boat-Inspection Service  seems  to  provide  only  for  the  inspec- 
tion of  boilers  of  steam  vessels,  I  have  to  request  that  you 
advise  me  whether  I  am  authorized  by  law  to  direct  the  in- 
spection of  steam  boilers  at  government  stations  on  land, 
provided  the  cost  of  such  inspection  is  reimbursed  from  the 
appropriation  against  which  it  is  properly  chargeable." 

In  14  Comp.  Dec,  294,  295,  it  was  held  as  follows : 

"  It  has  been  the  departmental  practice  for  a  great  number 
of  years — in  fact,  for  such  length  of  time  that  this  practice 
has  the  force  of  affirmative  law  unless  clearly  in  conflict  with 
law — for  the  head  of  one  executive  department,  at  the  request 
of  the  head  of  another,  to  detail  officers,  clerks,  and  employees 
in  his  department  to  perform  certain  services  for  the  benefit 
and  use  of  another  department  where  the  law  does  not 
specifically  provide  that  such  officers,  clerks,  or  employees 
shall  be  exclusively  engaged  on  the  work  for  which  they  are 
specifically  appropriated,  such  detailed  officers,  clerks,  or 
employees  while  on  such  detail  to  be  under  the  direction  and 
control  of  the  head  of  the  department  detailing  them ;  also 
such  detailed  officers,  clerks,  or  employees  being  paid  their 
regular  salaries  while  on  such  detail  from  their  regular 
appropriation  and  all  extra  expenses  incurred  on  account  of 
such  detail  originally  from  their  regular  appropriations,  the 
latter  to  be  reimbursed  from  the  appropriation  which  would 
be  available  if  the  services  had  been  performed  by  the  officers, 
clerks,  or  employees  of  the  department  for  whose  use  ana 
benefit  such  detail  is  made." 

I  find  nothing  in  the  law  establishing  the  Steamboat- 
Inspection  Service  requiring  that  the  inspectors  of  said 
service  shall  be  exclusively  engaged  on  the  work  of  said 
service,  and  I  see  no  reason  why  some  other  department  may 
not  have  the  benefit  of  their  knowledge  and  skill  at  such  times 
(to  be  determined  by  the  Secretary  of  Commerce  and  Labor) 
as  their  services  are  not  needed  in  the  service  in  which  they 
are  employed. 

I  have,  therefore,  to  advise  you  that  you  are  authorized  to 
direct  the  inspection  of  steam  boilers  for  the  War  Depart- 
ment by  the  inspectors  of  the  Steamboat- Inspection  Service, 
and  have  the  appropriation  for  the  Steamboat-Inspection 
Service  reimbursed  for  the  expenses  incurred  in  such  inspec- 
tion, exclusive  of  the  salary  of  the  inspectors. 
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PAYMENT  OF  JUDGMENT  FOR  COSTS  IN  MAN- 
DAMUS  PROCEEDINGS  AGAINST  THE  HEAD  OF 
AN  EXECUTIVE  DEPARTMENT. 

Where  the  Secretary  of  the  Interior,  in  a  mandamns  suit  against  him 
brought  in  the  supreme  court  of  the  District  of  Coiumbia,  insti- 
tutes appeal  proceedings  in  the  court  of  appeals  of  the  District 
of  Columbia  and  in  the  Supreme  Court  of  the  United  States, 
which  appeals  are  decided  adversely  to  him,  and  the  appellate 
courts  both  render  judgment  against  him.  for  the  costs  of  the 
opposite  party,  such  costs  are  payable  under  section  1001,  Revised 
Statutes,  from  the  appropriation  ''Contingent  expenses.  Depart- 
ment of  the  Interior.** 

The  Auditor  for  the  Interior  Department  has  jurisdiction  to  examine 
and  settle  an  account  on  a  Judgment  for  costs  rendered  by  the 
court  of  appeals  of  the  District  of  Coiumbia  and  by  the  Supreme 
Court  of  the  United  States  against  the  Secretary  of  the  Interior 
in  a  mandamus  suit  wherein  appeals  taken  to  said  courts  by  the 
Secretary  are  decided  adversely  to  him. 

{Decision  by  Comptroller  Trace  well  j  May  6^  1909.) 

The  Auditor  for  the  State  and  other  Departments  reported 
the  following  decision,  dated  the  26th  ultimo,  for  approval, 
disapproval,  or  modification: 

"  This  office  has  before  it  for  settlement  a  claim  of  George 
A.  Allison,  in  the  amount  of  $62.65  for  costs  incurred  in  case 
of  United  States  ex  rel.  George  A.  Allison  v.  James  /?.  Gar- 
field, Secretary  of  the  Interior.  It  has  been  ascertained  from 
the  office  of  the  clerk  of  the  supreme  court  of  the  District 
of  Columbia  that  these  costs  are  made  up  and  taxed  as 
follows : 

Clerk's  fees  In  supreme  court*  District  of  Columbia $12.75 

Marshal's  fees  In  supreme  court,  District  of  Columbia 1. 00 

Attorneys'  fees  in  supreme  court.  District  of  Columbia 10.00 

Additional  to  satisfy  supreme  court.  District  of  Columbia .40 

Attorneys'  fees  In  court  of  appeals,  District  of  Columbia 5.00 

Attorneys'  fees  In  Supreme  Court,  Ignited  States 20.00 

Clerk's  fees  In  Supreme  Court,  United  States 13.50 

"  This  claim  has  been  specially  taxed  by  the  court  under 
section  846,  Revised  Statutes,  United  States,  and  approved 
by  the  President  in  the  sum  of  $62.65.  The  Attorney-Gen- 
eral upon  examination  approved  it  as  payable  from  the  ap- 
propriation for  '  Miscellaneous  expenses,  supreme  court,  Dis- 
trict of  Columbia,  1909.'' 

"This  appropriation  provides  as  follows; 

" '  For  payment  of  such  miscellaneous  expenses  as  may  be 
authorizeu  by  the  Attorney-General  for  the  supreme  court 
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of  the  District  of  Columbia  and  its  officers,  including  the 
furnishing  and  collecting  of  evidence  where  the  United 
States  is  or  may  be  a  party  in  interest,  including  also  such 
expense  as  may  be  authorized  by  the  Attorney-General  for 
the  court  of  appeals,  District  of  Columbia.' 

"These  costs,  for  convenience,  may  be  divided  into  two 
classes:  first,  those  costs  incurred  in  the  Supreme  Court  of 
the  United  States;  and  second,  those  costs  mcurred  in  the 
supreme  court,  District  of  Colimibia,  and  in  the  court  of 
appeals,  District  of  Columbia. 

"  In  reference  to  costs  under  the  first  classification,  in  your 
decision  of  March  20, 1909,  to  the  Interstate  Commerce  Com- 
mission, you  decided  as  follows: 

"  'As  to  the  proper  appropriation  out  of  which  these  costs 
are  payable  when  they  shall  have  been  taxed  by  the  circuit 
court,  and  the  amount  thereof  definitelv  determined,  I  would 
say,  in  the  first  place,  that  it  is  clear  that  the  appropriations 
made  for  the  purpose  of  defraying  the  expenses  of  the  United 
States  courts  are  not  properly  chargeable  with  such  costs.'* 

"  It  is  further  submitted  that  the  appropriation  for  mis- 
cellaneous expenses,  supreme  court,  District  of  Columbia, 
1909,  is  not  available  for  payment  of  costs  of  this  nature, 
as  the  District  of  Columbia  appears  to  have  no  interest  what- 
ever in  costs  incurred  in  the  Supreme  Court  of  the  United 
States.  The  petitioner  and  respondent  were  not  citizens  of 
the  District  of  Columbia,  nor  did  the  trial  directly  affect 
any  of  the  citizens  of  the  District  of  Columbia,  and  there- 
fore it  would  do  a  great  injustice  to  use  an  appropriation 
whereby  one-half  would  be  chargeable  against  ut^  District 
of  Columbia.  Moreover,  there  are  certain  charges  in  this 
claim,  like  attorneys'  docket  fees,  for  instance,  which  are 
statutory  allowances  for  attorneys,  solicitors,  or  proctors,  un- 
der section  824,  Eevised  Statutes,  United  States,  and  do  not 
concern  the  revenues  of  the  District  of  Columbia  in  any  way. 

"  The  costs  of  which  this  claim  is  made  up  were  incurred  m 
mandamus  proceedings  brought  in  the  supreme  court  of  the 
District  of  Columbia  dv  the  attorneys  for  the  said  George  A. 
Allison,  to  command  the  Secretary  of  the  Interior  to  restore 
the  name  of  the  said  George  A.  Allison  to  the  rolls  of  mem- 
bers of  the  Choctaw  tribe  or  nation  and  to  erase  from  said 
rolls  the  statements  placed  there  derogatory  to  his  rights  in 
said  tribe  or  nation  and  to  recognize  him  as  an  enrolled 
member  of  said  tribe  or  nation  with  all  of  the  rights  and  priv- 
ileges pertaining  to  such  enrollment,  his  name  having  been 
previouslv  dropped  from  the  rolls  by  a  former  Secretary  of 
the  Interior. 

"  On  hearing,  the  court  adjourned,  ordered,  and  decreed, 
that  the  respondent,  James  K.  Garfield,  Secretary  of  the 
Interior  be,  and  he  is  hereby,  commanded  within  five  days 
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after  service  of  the  writ  to  be  issued  by  the  clerk  of  this  court 
upon  this  order,  to  restore  the  name  of  the  said  George  A. 
Allison  to  the  rolls  as  above  set  forth. 

"  From  this  decree  an  appeal  was  taken  on  behalf  of  the 
Secretary  of  the  Interior  to  the  court  of  api)eals,  District  of 
Columbia,  and  to  the  Supreme  Court  of  the  United  States, 
which  appeal,  as  shown  by  the  mandate  of  the  latter  court, 
was  decided  adversely  to  the  Secretary  of  the  Interior  and  a 
personal  judgment  rendered  against  him  for  costs. 

"  Section  1001,  Revised  Statutes,  provides  as  follows: 

"  *  Whenever  a  writ  of  error,  appeal,  or  other  process  in 
law,  admiralty,  or  equity,  issues  from  or  is  brought  up  to  the 
Supreme  Court,  or  a  circuit  court,  either  by  the  United  States 
or  by  direction  of  any  department  of  the  Government,  no 
bond,  obligation,  or  security  shall  be  required  from  the 
United  States,  or  from  any  party  acting  under  the  direction 
aforesaid,  either  to  prosecute  said  suit,  or  to  answer  in 
damages  or  costs.  In  case  of  an  adverse  decision,  such  costs 
as  by  law  are  taxable  against  the  United  States,  or  against 
the  party  actiwg  by  direction  as  aforesaid,  shall  be  paid  out 
of  the  contingent  fund  of  the  department  under  whose  direc- 
tions the  proceedings  were  instituted.^ 

"In  United  States  v.  Schurz  (102  U.  S.,  407-8)  the 
Supreme  Court  said : 

" '  Our  first  impression  was  that  as  the  defendant  was  sued 
in  regard  to  the  manner  in  which  he  had  discharged  certain 
official  duties  as  Secretary  of  the  Interior,  in  which  no  inten- 
tional wrong  was  charged  or  proven  against  him,  it  would 
be  unjust  to  make  him  pay  the  costs  of  the  proceeding  out  of 
his  own  pocket. 

" '  But  a  careful  examination  of  the  authorities  leaves  us  no 
option  but  to  follow  the  rule  that  the  prevailing  party  shall 
recover  of  the  unsuccessful  one  the  legal  costs  which  lie  has 
expended  in  obtaining  his  rights. 

^' '  In  Kendall  v.  United  States  (12  Pet.,  524),  the  leadinjj 
case  establishing  the  right  of  a  citizen  to  the  use  of  the  wnt 
of  mandamus  to  compel  a  public  officer  to  perform  a  duty 
merely  ministerial,  the  relator  recovered  his  costs.  The  duty 
in  that,  as  in  the  present  case,  was  one  enjoined  upon  a  cabinet 
officer,  which  he  refused  to  perform.  It  is  obvious  that  he 
thought  he  was  right  in  refusing  to  do  the  act  demanded  of 
him,  yet  this  court,  as  shown  by  the  report  of  the  case,  rend- 
ered judgment  for  costs  against  him.     *     *     * 

" '  We  can  not,  in  the  face  of  these  cases,  refuse  the  order 
for  costs,  however  much  we  might  wish  it  were  otherwise. 
There  may  be  a  contingent  or  other  fund  of  the  department 
out  of  which  they  can  be  paid.  If  there  is  none,  Congress 
may  provide  for  it  or  enact  generally  that  when  the  officers 
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of  the  Government  are  sued  with  reference  to  the  manner  in 
which  they  have  performed  or  failed  to  perform  their  official 
duties,  they,  as  in  revenue  seizures  and  similar  cases,  shall  be 
relieved  from  the  expense  of  the  suit  if  they  have  acted  with 
good  motives  and  upon  reasonable  grounds.'     * 

"  In  a  communication  of  the  Solicitor  of  the  Treasury  to 
the  Secretary  of  the  Treasury,  which  is  (quoted  on  pages  192 
and  193  of  volume  12,  Comptroller's  Decisions,  the  Solicitor 
says,  in  part,  as  follows : 

" '  Even  in  a  case  in  which  a  judgment  for  costs  is  rendered 
against  the  head  of  a  department  by  reason  of  a  quasi  derelic- 
tion of  duty  rendering  a  mandamus  necessary,  it  seems  that 
payment  may  be  made  out  of  public  funds,  if  there  he  a 
"  contingent  or  other  fund  "  under  the  control  of  the  depart- 
ment  ctpplicdble  to  the  extraordinary  expenses  of  the  depart- 
ment,'^ 

"  In  view  of  the  above,  and  especially  as  this  is  a  personal 
judgment  against  the  Seci^etary  of  the  Interior,  I  am  of 
the  opinion,  and  so  decide,  that  the  appropriation  for  mis- 
cellaneous expends,  supreme  court.  District  of  Columbia,  is 
not  applicable  to  the  payment  of  these  costs  under  the  first 
classincation,  but  same  are*  payable  from  the  appropriation 
for  contingent  expenses^  Department  of  the  Interior^  which 
appropriation  is  under  the  control  of  the  department  under 
whose  direction  these  appeals  were  taken, 

"In  reference  to  costs  under  the  second  classification, 
namelv,  those  incurred  in  the  supreme  court  of  the  District 
of  Columbia  and  in  the  court  of  appeals  of  the  District  of 
Columbia,  the  authorities  cited  and  ar^ments  used  in  dis- 
cussing the  costs  under  the  first  classification,  are,  in  my 
opinion,  e(][ually  applicable  here.  While  it  is  true  that  the 
appropriation  for  miscellaneous  expenses,  supreme  court, 
District  of  Columbia,  provides  for  payment  of  such  miscel- 
laneous expenses  as  may  be  authorized  by  the  Attornev-Gen- 
eral  for  both  the  supreme  court  of  the  District  of  Columbia 
and  the  court  of  appeals  of  the  District  of  Columbia,  yet 
section  1001,  Revised  Statutes,  provides  that  in  case  of  an 
adverse  decision  by  the  Supreme  Court,  such  costs  as  hy  law 
are  taxable  against  the  party  acting  hy  direction  of  any  De- 
partment of  the  Government  shall  he  paid  out  of  the  con- 
tingent fund  of  the  department.  These  costs  have  oeen  taxed 
by  the  court  against  the  Secretary  of  the  Interior^  and  I  am 
of  the  opinion  and  so  decide  that  they  also  are  payable  from 
the  appropriation  for  contingent  expenses^  Department  of 
the  Interior, 

"In  your  decision  reported  in  7  Comptroller's  Decisions, 
p.  471,  you  held  that: 

"  'An  account  for  the  amount  of  judgment  rendered  by  a 
circuit  court  against  a  collector  of  internal  revenue  for  taxes 
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illegally  collected  by  him,  *  *  *  is  not  an  account  for 
a  judgment  of  a  United  States  court  within  the  meaning  of 
the  provision  in  the  act  of  July  31,  1894,  that  the  Auditor 
for  the  State  and  other  Departments  shall  examine  all  ac- 
counts relating  to  judgments  of  United  States  courts.' 

"  I  am  therefore  of  the  opinion  and  so  decide  that  the  ac- 
count under  consideration  is  not  one  properly  coming  under 
the  jurisdiction  of  the  Auditor  for  the  State  and  other  De- 
partments, but  must  be  regarded  as  an  account  relating  to 
business  within  the  jurisdiction  of  the  Department  of  the 
Interior,  within  the  meaning  of  the  provision  in  the  act  of 
July  31,  1894,  that: 

" '  The  Auditor  for  the  Interior  Department  shall  receive 
and  examine  *  *  *  all  accounts  relating  to  *  *  * 
all  other  business  within  the  jurisdiction  of  the  Department 
of  the  Interior.' " 

The  action  out  of  which  these  costs  accrued  was  brought 
in  the  supreme  court  of  the  District  of  Columbia  for  a  writ 
of  mandamus  against  the  Secretary  of  the  Interior  in  his 
official  capacity.  The  court  issued  an  order  to  show  cause 
and  the  Secretary  appeared  and  answered.  Upon  considera- 
tion of  the  case  judgment  was  entered  against  the  Secretary 
of  the  Interior  with  costs  to  the  petitioner.  Upon  appeal 
taken  by  the  Secretary  to  the  court  of  appeals  of  the  District 
of  Columbia  this  judgment  was  affirmed  with  costs  (30  App. 
D.  C,  188),  whereupon  the  Secretary  took  an  appeal,  to  the 
Supreme  Court  of  the  United  States,  which  court  affirmed  the 
judgment  of  the  court  of  appeals  and  issued  its  mandate,  in 
which  it  was  ordered,  adjudged  and  decreed  that  the  Secre- 
tary of  the  Interior  pay  the  costs  of  the  petitioner.  (See 
Garfield^  Secretary  of  the  Interior  v.  United  States  ex  reh 
Allison,  211  U.  S.,  264.) 

It  may  now  be  considered  as  well  settled  that  a  judgment 
for  costs  rendered  by  a  competent  court  against  an  officer  of 
the  Government  in  a  case  where  action  is  brought  against 
him  in  regard  to  the  manner  in  which  he  has  discharged  a 
ministerial  duty,  wherein  he  acted  with  good  motives  and 
upon  reasonable  grounds,  is  payable  by  the  United  States, 
provided  there  is  an  appropriation  applicable  to  such  pay- 
ment. ( United  States  v.  Schurz,  102  U.  S.,  407^08 ;  4  Comp. 
Dec,  89 ;  12  id.,  191 ;  Interstate  Commerce  case,  15  id,,  561.) 

It  is  necessary,  therefore,  to  determine  the  particular 
appropriation,  if  any  there  be,  which  is  properly  chargeable 
with  the  costs  in  this  case. 
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Section  846,  Revised  Statutes,  contains  the  following  pro- 
vision : 

"  That  where  the  ministerial  officers  of  the  United  States 
have  or  shall  incur  extraordinary  expense  in  executing  the 
laws  thereof,  the  payment  of  which  is  not  specifically  pro- 
vided for,  the  President  of  the  United  States  is  authorized 
to  allow  the  payment  thereof  under  the  special  taxation  of 
the  district  or  circuit  court  of  the  district  in  which  the  said 
services  have  been  or  shall  be  rendered,  to  be  paid  from  the 
appropriation  for  defraying  the  expenses  of  tne  judiciary/' 

It  will  be  noted  that  the  extraordinary  expenses  incurred 
by  an  officer  of  the  United  States  acting  in  a  ministerial 
capacity  which  may  be  paid  out  of  the  judiciary  appro- 
priations under  section  846,  aupra^  must  be  such  as  are  in- 
curred in  executing  the  laws  of  the  United  States  and  for 
which  payment  is  not  specifically  provided  in  any  other 
statute. 

Section  1001,  Revised  Statutes  (quoted  in  the  Auditor's 
decision),  specifically  provides  that,  whenever  an  appeal  is 
taken  to  the  Supreme  Court  of  the  United  States  or  to  the 
United  States  circuit  court,  either  by  the  United  States  or 
by  direction  of  any  department  of  the  Government,  in  case 
of  an  adverse  decision  such  costs  as  by  law  are  taxable 
against  the  United  States,  or  against  the  painty  acting  by 
direction  of  any  such  department^  shall  be  paid  out  of  the 
contingent  fund  of  the  department  under  whose  directions 
the  proceedings  were  instituted. 

It  has  been  recently  decided  by  the  court  of  appeals  of 
the  District  of  Columbia  {Garfield^  Secretary  of  the  Interior^ 
V.  United  States  ex  rel.  Stevens^  36  Wash.  Law  Rep.,  757, 
763)  that  section  1001,  s^ipra^  applies  to  the  extent  of  re- 
lieving a  head  of  a  department  from  giving  an  appeal  bond 
in  a  mandamus  proceeding  in  the  supreme  court  of  the  Dis- 
trict of  Columbia  where  an  appeal  is  taken  by  the  head  of 
a  department  to  the  court  of  appeals.  In  that  case  it  was 
held  that  the  Secretary  of  the  Interior  could  not,  in  view 
of  the  provisions  of  said  section,  be  required  to  file  an  appeal 
bond  to  answer  for  damages  and  costs,  from  which  it  logic- 
ally follows  that  the  remaining  provisions  of  the  same  sec- 
tion in  regard  to  the  manner  of  the  payment  of  costs  legally 
taxable  under  said  section  are  likewise  applicable;  in  other 
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words,  it  is  obvious  that  if  a  part  of  section  1001,  supra^ 
applies  to  the  courts  of  the  District  of  Columbia  above  men- 
tioned, as  has  been  clearly  decided,  the  remainder  of  said 
section  also  applies  with  equal  force. 

The  facts  show  clearly  that  the  Secretary  of  the  Interior 
instituted  the  appeal  proceedings  in  the  court  of  appeals  and 
in  the  Supreme  Court  of  the  United  States  in  the  present 
case  (thus  making  this  case  easily  distinguishable  from  that 
reported  in  12  Comp.  Dec,  191),  and  that  both  of  said  courts 
decided  adversely  to  him  and  rendered  personal  judgment 
against  him  for  costs.  Section  1001,  supra^  specifically  pro- 
vides that  such  costs  shall  be  paid  out  of  the  contingent  fund 
of  the  department  under  whose  direction  these  appeals  were 
taken. 

The  appropriation  "  Contingent  expenses,  Department  of 
the  Interior,"  act  of  May  22,  1908  (35  Stat.,  229),  provides: 

"  For  contingent  expenses  of  the  office  of  Secretarv  of  the 
Interior  and  the  bureaus,  offices  *  *  *  of  the  tnterior 
Department,  *  *  *  and  other  absolutely  necessary  ex- 
penses,   ♦     *     *     one  hundred  and  fifteen  thousand  dollars." 

In  view  of  the  foregoing  the  decision  of  the  Auditor  to  the 
effect  that  the  personal  judgment  for  costs  rendered  against 
the  Secretary  of  the  Interior  in  this  case  is  properly  payable 
from  the  appropriation  "  Contingent  expenses.  Department 
of  the  Interior,"  is  approved. 

The  decision  of  the  Auditor  that  he  is  without  jurisdiction 
to  settle  this  judgment  for  costs  is  also  approved,  and  I  am 
of  opinion,  inasmuch  as  the  account  to  be  stated  thereon  and 
the  appropriation  out  of  which  the  said  account  is  to  be 
paid  relate  to  the  business  of  the  Interior  Department,  it 
will  be  proper  for  the  Auditor  for  the  Interior  Department 
to  examine  and  settle  said  account,  as  provided  by  para- 
graph 3,  section  7,  of  the  act  of  July  31, 1894  (28  Stat,  206), 
which  reads  as  follows: 

"The  Auditor  for  the  Interior  Department  shall  receive 
and  examine  all  accounts  of  *  *  *  incidental  expenses  of 
the  office  of  the  Secretary  of  the  Interior,  and  all  bureaus  and 
offices  under  his  direction,  and  all  accounts  relating  to 
*  *  *  business  within  the  jurisdiction  of  the  Department 
of  the  Interior    *    *    *." 
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AMOUNT  OF  ACTUAL  DAMAGES  CHARGEABLE 
WHERE  CONTRACT  ATTEMPTS  LIQUIDATION 
OF  DAMAGES. 

Where  a  clause  in  a  contract  relative  to  liquidated  damages  for  delay 
in  completion  is  construed  as  not  enforceable  as  such,  the  clause 
is  only  referred  to  as  a  penalty  in  the  sense  that  in  its  applica- 
tion to  the  subject-matter  of  the  contract  it  is  not  a  proper  liqui- 
dation of  damages,  but  operates  as  a  punishment  of  the  con- 
tractors. Actual  damages  are,  therefore,  charged  because  of  the 
breach  of  contract  to  deliver  within  the  stipulated  tfme,  and  they 
are  chargeable  without  limitation  to  the  amount  named  In  the 
attempted  liquidation  of  damages. 

{Decision  by  Comptroller  Tracewelly  May  7, 1909.) 

The  Badger  Manufacturing  Company  filed  April  27,  1909, 
an  application  for  rehearing  in  the  matter  of  the  decision 
of  this  office  dated  April  15,  1908  (14  Comp.  Dec,  699), 
upon  its  appeal  from  the  action  of  the  Auditor  for  the  War 
Department  in  disallowing  its  claim  for  $83.76,  deducted 
by  the  Isthmian  Canal  Commission  for  claimants'  delay  in 
delivery  of  coats  and  pantaloons  under  the  commission's 
W.  O.  6004. 

The  order  called  for  four  items  of  clothing  and  contained 
a  clause  that — 

"  In  case  you  fail  or  neglect  to  ship  the  material  within 
the  time  herein  mentioned  the  total  purchase  price  herein- 
before set  forth  shall  be  reduced  in  the  sum  of  one  dollar 
and  eight  cents  ($1.80)  for  each  day  such  default  continues, 
and  such  reduction  is  understood  and  agreed  to  be  liquidated 
damages  and  not  a  penalty." 

With  reference  to  this  clause  it  was  said  in  the  decision  of 
April  15, 1908,  that— 

"  The  effect  of  these  words  is  that  the  sum  named  may  be 
deducted  alike  for  delay  in  the  shipment  of  any  one  or  all 
of  the  articles  specified.  It  would  manifestly  be  unjust  to 
require  the  contractors  to  pay  the  same  amount  as  damages 
for  failure  to  ship  within  the  time  limit  a  part  of  the  articles 
specified  as  for  a  breach  of  the  whole  contract,  when  the  use 
by  the  Government  of  said  portion  is  independent  of  the 
shipment  of  the  whole.  *  *  *  i  ajji  therefore  of  opinion 
that  the  provision  for  payment  by  the  contractors  of  $1.08 
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per  day  for  each  day  of  default  in  shipment,  said  to  be  as 
liquidated  damages,  is  in  reality  a  provision  for  a  penalty, 
and  it  is  so  construed." 

Upon  a  report  from  the  commission  that  the  actual  dam- 
ages suffered  because  of  the  failure  of  the  claimants  to  make 
shipment  within  the  time  promised  and  agreed  upon  in  the 
contract  of  purchase  were  at  least  $83.76,  this  office  approved 
the  action  of  the  Auditor  in  disallowing  the  claim  of  the 
Badger  Manufacturing  Company  for  $83.76,  deducted  as 
aforesaid. 

Claimants  now  contend  that,  the  clause,  supra^  in  the  com- 
mission's order  having  been  construed  as  a  provision  for 
a  penalty,  the  actual  damages  chargeable  can  not  exceed  the 
maximum  per  day  fixed  by  the  order,  to  wit,  $1.08  for  each 
day's  delay;  and  they  also  make  some  contentions  as  to  in 
what  manner  the  damages  chargeable  against  them  should 
be  computed. 

In  construing  the  clause  in  question  it  is  only  referred  to 
as  a  penaltj^  in  the  sense  that  in  its  application  to  the  subject- 
matter  of  the  contract  it  is  not  a  proper  liquidation  of  dam- 
ages, but  operates  as  a  punishment  of  the  contractors;  and 
in  charging  claimants  with  actual  damages  the  terms  of  the 
clause  itself  are  not  enforced,  but  claimants  are  charged  with 
actual  damages  because  of  their  breach  of  contract  to  deliver 
the  goods  within  the  stipulated  time.  (See  Shreve  v.  Brere- 
ton,  61  Pa.  St.,  175;  Noyes  v.  Phillips,  60  N.  Y.  Reports, 
412;  13  A.  &  E.  Ency.  of  Law,  867,  868.)  Under  the  con- 
struction made  the  claimants  were  chargeable  with  the  actual 
damages  due  to  their  delay,  and  the  sum  of  $83.76  was 
charged  against  them  on  a  report  from  the  commission  which 
showed  that  the  officers  were  unable  to  compute  the  full 
amount  of  actual  damages  sustained,  but  specified  $83.76  as 
the  minimtim  amount. 

There  appears  to  be  no  valid  reason  for  a  reversal  of  the 
conclusions  reached  in  the  decision  of  April  15,  1908,  and 
they  are  adhered  to. 
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COMPENSATION  FOR  OVERTIME  WORK  TO 
LABORERS  AND  MECHANICS  IN  THE  BUREAU 
OF  ENGRAVING  AND  PRINTING. 

The  act  of  March  15, 1888,  prohibiting  additional  compensation  to  be 
paid  to  clerics  or  other  employees  of  the  Executive  Departments 
for  service  performed  in  addition  to  seven  hours  per  day  is 
applicable  to  all  the  clerics  and  employees  of  the  Bureau  of  En- 
graving and  Printing  whose  salaries  are  fixed  by  law  or  regula- 
tion at  stated  sums,  but  does  not  apply  to  laborers  and  mechanics 
In  said  Bureau  where  the  Secretary  of  the  Treasury  is  authorized 
to  fix  their  wages  or  compensations. 

The  act  of  August  1,  1892  (eight-hour  law),  Is  applicable  to  laborers 
and  mechanics  In  the  employment  of  the  Government  whose  wages 
are  not  fixed  by  law  but  by  the  heads  of  the  several  Departments, 
and  whose  regular  duties  do  not  necessarily  require  them  to  work 
more  than  eight  hours  in  any  one  calendar  day;  and  the  Secre- 
tary of  the  Treasury  is  authorized  to  fix  the  wages  of  the  laborers 
and  mechanics  in  the  Bureau  of  Engraving  and  Printing,  includ- 
ing additional  compensation  for  work  in  excess  of  eight  hours 
in  any  one  calendar  day  in  cases  of  extraordinary  emergency. 

The  Secretary  of  the  Treasury  is  not  authorized,  however,  to  Increase 
an  annual  rate  of  pay  fixed  by  him  on  account  of  increased 
efficiency  so  as  to  operate  upon  past  service,  nor  Is  any  officer  of 
the  Government  authorized,  after  fixing  the  compensation  of  a 
government  official  where  he  is  authorized  by  law  to  fix  it,  to 
increase  or  decrease  the  same  after  the  service  has  been  rendered 
under  the  contract  so  fixing  it 

(Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
May  7, 1909.) 

I  am  in  receipt  of  your  letter  of  the  29th  ultimo,  in  which 
you  say  that  since  1893  the  employees  of  the  Bureau  of  En- 
graving and  Printing  have  been  paid  compensation  for  over- 
time work  on  a  verbal  opinion  of  the  then  Comptroller  of  the 
Treasury  under  the  following  conditions:  The  Director  of 
the  Bureau  submitted  to  the  Department  at  the  end  of  each 
month  a  list  of  the  employees  of  the  Bureau  who  had  worked 
overtime  during  that  month,  with  the  amount  of  actual  time 
overworked.  Such  lists  have  been  approved  by  the  Secretary 
of  the  Treasury  as  follows : 
"  The  Director  of  the  Bureau  of  Engraving  and  Printing. 

"  Ser  :  On  account  of  their  increased  usefulness,  the  com- 
pensation of  the  employees  iii  the  Bureau  under  your  charge, 
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named  in  your  letter  of  the  (date)  is  hereby  increased  to  the 

rates  mentioned  therein  for  the  month  ending . 

"  Respectfully, 


"Secretary:' 

You  also  say  the  subject  of  paying  these  employees  for 
overtime  work  was  fully  debated  at  the  time  of  the  passage 
of  the  act  of  March  3,  1893  (27  Stat.,  715),  and  it  was  ad- 
mitted (I  assume  you  mean  by  the  then  ComptroU^)  that 
employees  could  not  be  paid  for  extension  of  working  hours, 
but  that  the  Comptroller  decided  verbally,  in  view  of  the 
vast  amount  of  work  in  the  Bureau  requiring  extra  hours  of 
service,  that  the  employees  therein  could  be  compensated  in 
the  manner  above  stated.  That  the  Auditor  for  the  Treasury 
Department  now  raises  the  question  of  the  legality  of  such 
payments. 

You  submit  the  question,  upon  the  above  facts,  whether 
such  payments  for  what  you  term  "  overtime  work  of  the 
employees  of  this  Bureau  "  is  in  conflict  with  section  5  of 
the  act  approved  March  3, 1893  (27  Stat.,  716). 

The  use  by  you  in  your  letter  of  the  phrases  "  employees 
of  the  Bureau,"  "  extension  of  working  hours,"  and  "  com- 
pensation for  overtime  work  "  of  such  employees  makes  it  a 
matter  of  some  difficulty  to  intelligently  answer  your  ques- 
tion. 

I  take  it  you  mean  by  the  words  "  employees  of  the  Bureau  " 
laborers  and  mechanics  whom  you  are  authorized  to  hire  and 
fix  their  wages  under  the  terms  of  the  annual  appropriations 
therefor,  being  all  the  laborers  and  mechanics  therein  hired, 
except  plate  printers  and  their  assistants,  such  plate  printers 
being  paid  by  the  piece  and  the  wages  of  their  assistants 
being  paid  out  of  the  wages  of  such  plate  printers,  instead 
of  the  broader  meaning  of  the  word  "employees,"  which 
would  include  all  the  employees  of  the  Bureau.  I  also  take 
it  you  mean  by  "  overtime  work "  or  "  for  extension  of 
working  hours  "  the  time  which  these  laborers  and  mechanics 
are  required  to  work  in  cases  of  extraordinary  emergencies 
over  eight  hours  in  any  one  calendar  day. 

It  is  apparent  from  your  letter  that  the  Comptroller  of 
the  Treasury  therein  mentioned  believed  that  the  act  of 
March  3,  1893,  reiterated  in  the  act  of  March  15,  1898  (30 
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Stat.,  316),  applied  to  all  the  employees  of  the  Bureau  of 
Engraving  and  Printing,  including  laborers  and  mechanics 
who  were  then  and  are  now  paid  from  lump  appropriations, 
with  authority  in  you  to  fix  their  wages.  The  latter  act 
reads: 

"  Hereafter  it  shall  be  the  duty  of  the  heads  of  the  several 
executive  departments,  in  the  interest  of  the  public  service, 
to  require  of  all  clerks  and  other  employees,  of  whatever 
grade  or  class,  in  their  respective  departments,  not  less  than 
seven  hours  of  labor  each  day,  except  Sundays  and  days  de- 
clared public  holidays  by  law  or  executive  order:  Provided^ 
That  the  heads  of  the  departments  may,  by  special  order, 
stating  the  reason,  further  extend  the  hours  of  any  clerk  or 
employee  in  their  departments,  respectively ;  but  in  case  of  an 
extension  it  shall  be  without  additional  compensation." 

If  such  were  the  fact  the  method  pointed  out  by  hiip  to 
evade  the  provisions  of  this  statute  has  not  even  the  merit 
of  plausibility.  If  these  laborers  and  mechanics  are,  within 
the  purview  of  the  act  of  1893,  or  the  act  of  1898,  aupra^ 
clerks  or  employees  in  an  executive  department,  the  method 
pointed  out  is  a  bare  subterfuge.  It  was  held  in  4  Comp. 
Dec,  578,  following  an  opinion  of  the  Attorney-General, 
that  the  Bureau  of  Engraving  and  Printing  is  a  part  of  the 
Treasury  Department,  and  hence  the  act  declaring  that  where 
the  hours  of  labor  are  extended  by  the  head  of  a  department 
of  its  clerks  and  employees  it  shall  be  without  additional 
compensation  applies  to  the  employees  of  the  Bureau  of 
Engraving  and  Printing.  No  officer  of  the  Government  is 
authorized,  after  fixing  the  compensation  of  a  government 
official  where  he  is  authorized  by  law  to  fix  it,  to  increase  or 
decrease  the  same  after  the  service  has  been  rendered  under 
the  contract  so  fixing  it.  Fortunately,  the  views  of  the  former 
Comptroller  were  only  followed  in  form.  As  I  understand 
the  facts,  no  attempt  has  ever  been  made  to  increase  the 
compensation  of  the  clerks  or  other  employees  by  indirection, 
as  pointed  out  by  said  former  Comptroller,  except  as  to  the 
laborers  and  mechanics,  and  while  in  form  these  suggestions 
of  the  Comptroller  as  to  them  have  been  followed,  yet  in  fact 
all  that  has  been  done  has  been  to  attempt  to  pay  them  for 
hours  worked  in  a  calendar  day  over  eight  under  extraor- 
dinary emergencies.     To  accomplish  this  their  wages  have 
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been  fixed  on  a  yearly  basis,  and  their  overtime  kept  and  paid 
on  this  basis,  which  has  resulted  in  making  it  almost  if  not 
impossible  for  the  Auditor  to  properly  audit  these  accounts. 
Their  wages,  while  in  form  being  fixed  by  the  year,  are  in 
fact  (and  so  has  been  the  understanding  at  all  times)  a 
certain  sum  for  eight  hours'  work  in  a  calendar  day  and  a 
proportionate  sum  for  each  hour  worked  by  them  beyond 
eight  in  such  calendar  day,  when  such  extra  work  was  done 
under  an  extraordinary  emergency.  The  system  is  faulty  and 
should  in  the  interest  of  good  administration  and  audit  be 
abandoned  and  these  laborers  and  mechanics  placed  upon  a 
per  diem  basis  as  to  wages,  without  indulging,  in  the  present 
subterfuge  to  accomplish  this  fact.  Under  the  language  of 
the  appropriation  for  this  bureau,  you  are  authorized  to 
hire  all  necessary  laborers  and  mechanics  in  this  bureau  and 
fix  their  wages,  with  the  limitation  that  plate  printers  are 
to  be  paid  by  the  piece. 

It  is  important,  then,  to  know  whether  the  act  of  March 
16, 1898,  supra^  providing  that  the  heads  of  executive  depart- 
ments may,  by  special  order  stating  the  reasons,  extend  the 
hours  of  any  clerk  or  employee  in  such  departments,  but 
without  additional  compensation  therefor,  applies  to  these 
laborers  and  mechanics,  and  whether  what  is  commonly 
known  as  the  eight-hour  law,  being  the  act  of  August  1, 1892 
(27  Stat,  340),  and  which  reads: 

"That  the  service  and  employment  of  all  laborers  and 
mechanics  who  are  now  or  may  hereafter  be  employed  by  the 
Government  of  the  United  States,  by  the  District  of  Co- 
lumbia, or  by  any  contractor  or  subcontractor  upon  any  of 
the  public  works  of  the  United  States  or  of  the  said  District 
of  Columbia,  is  hereby  limited  and  restricted  to  eight  hours 
ill  any  one  calendar  day,  and  it  shall  be  unlawful  for  any 
officer  of  the  United  States  Government  or  of  the  District  of 
Columbia,  or  any  such  contractor  or  subcontractor  whose 
duty  it  shall  be  to  employ,  direct,  or  control  the  services  of 
such  laborers  or  mechanics  to  require  or  permit  any  such 
laborer  or  mechanic  to  work  more  than  eight  hours  m  any 
calendar  day  except  in  case  of  extraordinary  emergency," 

is  applicable  to  such  laborers  and  mechanics  in  said  bureau. 

I  will  answer  these  questions  in  their  inverse  order.    There 

can  be  little,  if  any,  doubt  under  all  the  decisions  of  the 

courts  and  opinions  of  the  Attorneys-General  that  the  ei^t- 
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hour  law  does  apply  to  the  laborers  and  mechanics  in  said 
bureau  who  do  not  have  their  compensation  fixed  by  law,  the 
fixing  of  which  is  left  to  your  discretion,  whatever  may  be 
the  law  relative  to  laborers  or  mechanics  in  the  departments 
who  have  stated  salaries  fixed  by  law. 

I  am  also  of  opinion  that  the  act  of  March  15, 1898,  aupra^ 
is  applicable  to  all  the  clerks  and  employees  of  this  bureau 
with  salaries  fixed  by  law  or  regulation  at  stated  sums,  but 
does  not  apply  to  laborers  and  mechanics  therein  where  you 
are  authorized  to  fix  tlieir  wages  or  compensations.  If  it 
applies  to  such  last-named  laborers  and  mechanics,  it  fol- 
lows that  the  act  of  March  16,  1898,  axipra^  repeals  by  impli- 
cation the  eight-hour  law  as  it  applies  to  laborers  and 
mechanics  where  wages  are  left  to  be  fixed  by  the  heads  of 
departments  in  all  the  several  executive  departments.  I  am 
persuaded  that  Congress  had  no  such  intention,  and  that  the 
eight-hour  law  applies  to  all  such  laborers  and  mechanics  in 
the  several  executive  departments.  If  it  worked  such  repeal, 
it  would  negative  your  authority  to  fix  the  wages  of  the 
laborers  and  mechanics  in  this  bureau  for  time  spent  in  work 
where  they  are  required  by  you  to  work  in  cases  of  extraor- 
dinary emergencies  more  than  eight  hours. 

Bepeals  by  implication  are  not  favored  in  law  and  should 
never  be  indulged  except  where  there  is  irreconcilable  repug- 
nancy between  an  earlier  and  a  later  statute.  There  is  no 
such  repugnancy  here.  The  act  of  March  16,  1898,  operates 
on  whom  it  was  intended  to  operate,  and  the  eight-hour  law 
operates  on  whom  it  was  intended  to  operate — ^the  first  upon 
the  clerks  and  employees  of  the  several  executive  depart- 
ments, those  whose  compensations  or  salaries  are  fixed  by 
law  or  regulation;  the  latter,  at  least,  upon  laborers  and 
mechanics  in  the  employment  of  the  Government,  in  the 
executive  departments  or  elsewhere,  whose  wages  are  not 
fixed  by  law,  but  left  to  the  heads  of  the  several  departments 
to  fix,  and  whose  regular  duties  do  not  necessarily  require 
them  to  work  more  than  eight  hours  in  any  one  calendar  day. 

I  therefore  conclude  you  are  authorized  by  law  to  fix  the 
wages  of  laborers  and  mechanics,  skilled  or  unskilled,  in 
such  bureau,  and  in  the  fixing  of  them  you  may  liquidate  the 
compensation  or  wages  for  any  time  you  require  them  to 
work  over  eight  hours  in  any  one  calendar  day,  and  that  it 
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would  be  unlawful  for  you  to  require  or  permit  any  such 
mechanic  or  skilled  laborer  hired  or  employed  in  said  bureau, 
as  above  defined,  to  labor  more  than  eight  hours  in  any  one 
calendar  day  except  in  cases  of  extraordinary  emergencies. 

As  a  conclusion  to  this  whole  matter,  I  am  of  opinion  you 
are  not  authorized  to  increase  an  annual  rate  of  pay  fixed 
by  you  on  account  of  increased  efficiency  so  as  to  operate  upon 
past  service. 

I  suggest  for  your  consideration  as  a  future  method  of 
employment  for  the  laborers  and  mechanics  in  this  bureau, 
and  which  will,  in  my  opinion,  obviate  all  legal  difficulties 
and  difficulties  in  the  audit  of  these  accounts,  that  you  hire 
or  employ  these  laborers  and  mechanics,  which  fact  should 
be  evidenced  by  a  contract  with  each,  or  by  general  regulation 
covering  all,  wherein  you  agree  to  pay  them  a  certain  amount 
as  a  per  diem  compensation,  eight  hours  in  any  calendar  day 
to  be  considered  a  day's  work,  and  so  much  per  hour  as  a 
wage  for  every  hour  worked  by  them  in  any  one  calendar 
day  more  than  eight  hours,  where  they  are  required  or  per- 
mitted to  work  more  than  eight  hours  under  an  extraordi- 
nary emergency.  A  clause  might  be  added  providing  for 
tlie  payment  for  a  regular  eight-hour  day  for  all  legal 
holidavs. 


SERVICE  OF  EQUITY  PROCESS  IN  DISTRICT 
OTHER  THAN  THE  ONE  IN  WHICH  ISSUED. 

Where  a  marshal  serves  process  in  his  district  on  behalf  of  a  plaintiff 
corporation  In  an  equity  proceeding,  such  process  haring  issued 
out  of  a  United  States  court  in  the  adjoining  district  in  the  same 
State,  the  marshal  is  entitled  to  collect  his  usual  fees  and  ex- 
penses from  the  plaintiff,  and  when  so  collected  should  deposit 
same  with  the  clerk  of  the  court  In  conformity  to  the  provisions  of 
section  6  of  the  act  of  May  28,  1896. 

{Comptroller  Tracewell  to  J  no.  R,  Ahemathy^  United  States 
marshal,  May  11, 1909,) 

Your  letter  dated  the  I7th  ultimo,  received  at  this  office  on 
the  7th  instant,  has  attention. 

You  desire  to  be  advised  whether  you  should  deposit  with 
the  clerk  of  the  court  certain  fees  collected  by  you  arising  out 
of  the  service  of  a  summons  and  restraining  order  in  the  case 
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of  The  Mamet  Mininff  Company  v.  Haskell  et  al.^  the  writ 
having  issued  out  of  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Oklahoma  and  having  been  served 
by  you,  or  your  deputies,  upon  one  or  more  of  the  defendants 
in  the  western  district  of  Oklahoma. 

You  state  also  that  the  service  was  made  on  behalf  of  the 
plaintiff  corporation,  which  had  deposited  with  you  the 
amount  required  to  cover  your  fees  and  expenses  in  the  case. 

Your  letter  indicates  that  you  are  in  doubt  whether  the 
service  of  the  summons  and  restraining  order  was  such  a 
service  as  would  entitle  you  to  charge  and  collect  fees  there- 
for, in  view  of  the  fact  that  the  writ  was  issued  in  the  east- 
em  and  served  in  tlie  western  district  of  Oklahoma. 

The  general  rule  is  that  writs  do  not  run  outside  the  dis- 
trict where  issued  and  that  a  marshal  is  not  entitled  to  charge 
fees  for  serving  writs  in  a  district  other  than  the  one  in 
w^hich  they  were  issued.  (1  Comp.  Dec,  127 ;  3  id,^  526 ;  9  id.^ 
331 ;  10  irf.,  438.  See  also  Cely  et  al.  v.  Griifin  et  ah,  113  Fed. 
Rep.,  981;  Goldey  v.  Morning  News,  166  U.  S.,  518,  521; 
Caledonian  Coal  Company  v.  Baker,  196  U.  S.,  432, 444.) 

There  seem  to  be  certain  exceptions  to  this  rule,  however, 
based  upon  the  provisions  of  sections  738,  739,  740,  741,  and 
742,  Revised  Statutes.  (See  also  section  8  of  the  act  of  March 
3, 1875, 18  Stat,  472 ;  Goddard  et  al.  v.  Mailler  et  aZ.,  80  Fed. 
Rep.,  422 ;  New  Jersey  Steel  and  Iron  Co.  v.  Chormann  et  al., 
105  Fed.  Bep.,  532.) 

Section  738,  supra,  permits  service  of  orders  in  certain  suits 
in  equity  upon  absent  defendants  wherever  found;  section 
740  provides  that  where  a  State  contains  more  than  one  dis- 
trict and  a  suit  not  of  a  local  nature  is  brought,  if  two  or 
more  defendants  reside  in  different  districts  in  the  State, 
service  may  be  made  upon  such  defendants  in  any  district  of 
said  State ;  and  section  742  provides  that  in  any  suit  of  a  local 
nature  where  the  land  or  other  subject-matter  of  a  fixed  char- 
acter lies  partly  in  one  district  and  partly  in  another,  within 
the  sam^  State,  the  court  assuming  jurisdiction  may  cause 
mesne  or  final  process  to  be  issued  and  executed,  as  fully  as 
if  the  subject-matter  were  wholly  within  the  district  for 
which  the  court  is  constituted. 

It  is  noticed  in  the  present  case  that  the  writ  served  by 
you  were  issued  in  an  equity  case  and  was  signed  by  Judge 
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Campbell,  of  the  eastern  district  of  Oklahoma,  who  directed 
that  it  be  served  upon  certain  of  the  defendants  therein 
named  residing  in  the  adjoining  district  in  the  same  State 
for  the  purpose  of  temporarily  restraining  them  from  tearing 
up,  destroying,  or  in  any  way  interfering  with  gas  pipe  lines 
for  the  transportation  of  natural  gas  within  the  State  of 
Oklahoma,  said  pipe  lines  being  the  property  of  the  plaintiff. 

I  think  it  safe  to  assume  under  the  circumstances  that  the 
equity  suit  in  which  Judge  Campbell  issued  this  writ,  or 
restraining  order,  was  such  a  suit  as  is  contemplated  by  the 
sections  above  mentioned,  that  it  was  within  his  jurisdiction 
to  issue  the  writ,  and  that  you  would  be  justified  in  the  col- 
lection of  your  usual  fees  and  expenses  for  serving  the  said 
writ.  Such  fees  and  expenses  when  collected  by  you  should 
be  deposited  with  the  clerk  of  the  court  in  conformity  to 
the  provisions  of  section  6  of  the  act  of  May  28,  1896  (29 
Stat.,  179). 

This  expression  of  opinion  is  not  intended,  nor  can  it,  in 
view  of  section  17  of  the  act  of  May  28, 1896  (29  Stat,  183), 
"prevent  or  affect  the  amount  of  taxation  of  costs  (by  the 
court)  against  the  unsuccessful  party  in  civil  proceedings." 
(See  3  Comp.  Dec,  239,  241.) 

It  may  be  added  that  the  decision  referred  to  by  you,  to 
wit,  11  Comp.  Dec,  634,  relates  to  the  service  of  subpcenas 
upon  witnesses  under  the  special  provisions  of  s^tion  876, 
Revised 'Statutes,  and  has  no  application  to  the  present  case. 


LONGEVITY  PAY  OF  AN  AID  TO  A  BRIGADIER- 
GENERAL  OR  MAJOR-GENERAL  OF  THE  ARMY. 

Under  section  1262  of  the  Revised  Statutes  and  the  act  of  June  30, 
1882,  an  aid,  either  to  a  brigadier-general  or  to  a  major-general 
of  the  Army,  Is  not  entitled  to  have  his  longevity  pay  calculated 
upon  the  additional  pay  which  he  receives  as  such  aid,  that  being, 
under  section  1261  of  the  Revised  Statutes,  an  allowance  in 
addition  to,  and  not  a  part  of,  the  pay  of  his  rank, 

(Decision  by  Assistant  Comptroller  Mitchell^  May  11^  1909,) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification,  his  decision,  dated  the 
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8th  instant,  making  an  original  construction  of  a  statute, 
as  follows: 

"  In  the  examination  of  the  claim  of  Charles  W.  Fenton, 
first  lieutenant,  Fifth  U.  S.  Cavalry,  for  longevity  pay  on  his 
pay  as  an  aid,  while  serving  in  the  grade  of  first  lieutenant,  to 
Brig.  Gen.  F.  D.  Grant,  from  May  13,  1899,  to  February  1, 
1901,  and  10  per  cent  on  such  longevity  pajr  from  May  26, 
1900,  to  February.  1,  1901,  as  additional  foreign-service  pay, 
the  question  arises  as  to  whether  or  not  he  is  entitled  to 
longevity  pay  computed  on  his  pay  as  an  aid. 

"Section  1261,  Kevised  Statutes,  provides  that : 

" '  The  officers  of  the  Army  shall  be  entitled  to  the  pay 
herein  stated  after  their  respective  designations:     *     *     * 

" '  First  lieutenant,  mounted,  sixteen  nundred  dollars  a 
year.    *     *     * 

"  'Aid  to  major-general,  two  hundred  dollars  a  year,  in  ad- 
dition to  pay  of  his  rank. 

"  'Aid  to  brigadier-general,  one  hundred  and  fifty  dollars 
a  year,  in  addition  to  pay  of  his  rank.' 

"Section  1262,  Revised  Statutes,  provides  that: 

" '  There  shall  be  allowed  and  paid  to  each  commissioned 
officer  below  the  rank  of  brigadier-general,  including  chap- 
lains and  others  having  assimilated  rank  or  pay,  ten  per 
centum  of  their  current  yearly  pay  for  each  term  of  five 
years  of  service.' 

"  The  act  of  June  30,  1882  (22  Stat.,  118),  provides: 

"Additional  pay  to  officers  for  length  of  service,  to  be 
paid  with  their  current  monthly  pay,  and  the  actual  time  of 
service  in  the  Army  or  Navy,  or  both,  shall  be  allowed  all 
officers  in  computing  their  pay :  Provided^  That  from  and 
after  the  first  day  ot  July,  eighteen  hundred  and  eighty-two, 
the  ten  per  centum  increase  for  length  of  service  allowed  to 
certain  officers  by  section  twelve  hundred  and  sixty-two  of 
the  Eevised  Statutes  shall  be  computed  on  the  yearly  pay  of 
the  grade  fixed  by  sections  twelve  nundred  and  sixty-one  and 
twelve  hundred  and  seventy- four  of  the  Revised  Statutes.' 

"The  Supreme  Court  decided,  January  6,  1908,  in  the 
case  of  the  United  States  v.  Miller  (208  U.  S.,  82),  that: 

"  '  Under  section  1262  and  the  act  of  June  30, 1882  (22  Stat, 
118),  an  aid  to  an  admiral  is  not  entitled  to  have  his 
longevity  pay  calculated  upon  the  additional  pay  which  he 
receives  as  aid,  that  being,  under  section  1261,  Revised 
Statutes,  an  allowance  in  addition  to,  and  not  a  part  of,  the 
pay  of  his  rank.' 

"  This  decision  is  also  applicable  in  the  case  of  an  aid  to  a 
brigadier-general  or  an  aid  to  a  major-general. 

''^The  decision  reversed  in  part  the  decision  of  the  Court 
of  Claims,  May  7,  1906,  in  the  case  of  William  G.  Miller  v. 
The  United  States.  41  Ct.  CI.,  400. 
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"  In  view  of  the  foregoing,  I  am  of  ttie  opinion,  and  bo 
decide,  that  under  section  1262,  Revised  Statutes,  and  the 
act  of  June  30,  1882  (22  Stat,  118) ,  an  aid  either  to  a  brica- 
dier-general  or  to  a  major-general  is  not  entitled  to  have  his 
lon^vity  pay  calculated  upon  the  additional  pay  which  he 
receives  as  an  aid,  that  being,  under  section  1261,  an  allow- 
ance in  addition  to,  and  not  a  part  of,  the  pay  of  his  rank." 

The  decision  of  the  Auditor  is  correct  and  is  approved. 


THREE  MONTHS'  EXTRA  PAY  OF  AN  OFFICER 
OF  VOLUNTEERS  FOR  SERVICE  IN  THE  MEXI- 
CAN WAR. 

The  extra  pay  of  officers  and  enlisted  men  engaged  in  the  military 
service  of  the  United  States  In  the  war  with  Mexico,  under  the 
provisions  of  the  acts  of  July  19,  1848,  and  February  19,  1879,  is 
not  due  in  the  case  of  an  officer  who,  not  having  served  out  the 
term  of  his  engagement,  tendered  his  resignation  for  cause  other 
than  sickness  or  wounds  Incurred  In  the  service,  which  was  ac- 
cepted prior  to  May  30,  1848. 

Decision  of  December  19,  1887  (3  Dig.  Second  Comp.,  sec  952),  over- 
ruled. 

{Decision  by  Assistant  Comptroller  Mitchell,  May  11, 1909.) 

Margaret  J.  Blackstone  appealed  April  22,  1909,  from  so 
much  of  the  action  of  the  Auditor  for  the  War  Department 
in  settlement  No.  31790,  dated  February  1,  1909,  as  disal- 
lowed her  claim  for  three  months'  extra  pay  under  acts  of 
July  19,  1848,  and  February  19,  1879,  as  the  widow  of  Jrfm 
K.  Blackstone,  who,  as  shown  by  the  record,  was  enrolled  at 
Athens,  Ohio,  June  1,  1846,  and  mustered  into  service  as 
second  lieutenant  in  Company  E,  Second  Regiment  of  Ohio 
Infantry  (Mexican  war  volunteers),  to  serve  twelve  months; 
served  in  Mexico,  and  was  discharged  per  order  dated  Sep- 
tember 9,  1846,  to  take  effect  October  15,  1846,  upon  tender 
of  resignation,  cause  not  stated.  It  does  not  appear  that  he 
was  disabled  by  sickness  or  wounds  incurred  in  the  service 
at  the  time  his  resignation  was  accepted,  or  that  he  left  the 
service  for  any  cause  which  rendered  him  incapable  of 
serving. 

By  Army  paymasters  he  was  paid  during  service  and  on 
discharge  pay  and  allowances  as  second  lieutenant  from  June 
1,  1846.  to  October  15,  1846. 
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It  appears  in  evidence  that  he  died  January  28, 1898.  The 
Auditor  disallowed  the  widow's  claim  for  extra  pay  as 
follows: 

"As  the  officer  was  discharged  before  the  close  of  the  war, 
upon  his  own  application,  and  there  is  no  evidence  that  his 
resi^ation  was  on  account  of  a  disability  incurred  in  the 
service,  the  three  months'  extra  pay  under  acts  of  July  19, 
1848,  and  February  19, 1879,  not  due." 

The  attorneys  for  claimant  contend  that  the  officer  was 
"  honorably  discharged  "  within  the  meaning  of  the  acts  of 
1848  and  1879,  and  that  inasmuch  as  he  served  in  Mexico  in 
the  war  with  that  country,  his  widow  is  entitled  to  the  extra 
pay  under  the  following  provision  of  the  act  of  1848 : 

"And  first  to  the  widows,  *  *  *  of  such  who,  *  *  * 
having  been  honorably  discharged,  *  *  *  may  hereafter 
die,  without  receiving  the  three  months'  pay  herein  provided 
for — shall  be  entitled  to  receive  three  months'  extra 
pay:     *     *     *." 

The  war  with  Mexico  began  April  24, 1846,  and  ended  May 
30,  1848.  (See  1  Dig.  Second  Comp.  Dec,  sec.  1032;  3  irf., 
sec.  946;  19  a.  CI.,  271.) 

Section  5  of  the  act  of  July  19,  1848  (9  Stat.,  248),  pro- 
vides: 

"  That  the  officers,  non-commissioned  officers,  musicians, 
and  privates  engaged  in  the  military  service  of  the  United 
States  in  the  war  with  Mexico,  and  who  served  out  the  term 
of  their  engagement,  or  have  been  or  may  be  honorably  dis- 
charged— and  first  to  the  widows,  second  to  the  children, 
third  to  the  parents,  and  fourth  to  the  brothers  and  sisters  oi 
such  who  have  been  killed  in  battle,  or  who  died  in  service,  or 
who,  having  been  honorably  discharged,  have  since  died,  or 
may  hereafter  die,  without  receiving  the  three  months'  pay 
herein  provided  for — ^shall  be  entitled  to  receive  three  months' 
extra  pay :  Provided^  That  this  provision  of  the  fifth  section 
shall  only  apply  to  those  who  nave  been  in  actual  service 
during  the  war." 

Immediately  after  July  19, 1848,  said  section  was  construed 
by  the  War  Department  and  by  the  accounting  officers  of  the 
Treasury  to  apply — 

1.  To  the  officers  and  enlisted  men  of  the  Regular  Army 
and  the  volunteer  force  who  served  in  Mexico  or  vicinity  in 
the  war  with  that  country — 

A.  "  Who  served  out  the  term  of  their  engagement." 
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B.  Who  "  have  been  or  may  be  honorably  discharged.'^ 
2.  To  the  widows,  children,  parents,  and  brothers  and  sis- 
ters, in  the  order  named,  of  such  officers  and  enlisted  men — 

A.  "  Who  have  been  killed  in  battle,  or  who  died  in  service." 

B.  "  Who,  having  been  honorably  discharged  "  — 

a.  "  have  since  died,  or  " 

b.  "may  hereafter  die,  without  receiving  the  three 
months'  pay." 

It  was  held  that  officers  of  the  Regular  Army  who  entered 
the  service  for  an  indefinite  period  and  continued  in  the 
service  after  the  close  of  the  war  did  not  serve  out  the  term 
of  their  engagement  within  the  meaning  of  the  act  of  1848, 
and  therefore  were  not  entitled  to  the  extra  pay. 

A  few  settlements  of  claims  for  the  extra  pay  had  been 
made  by  the  accounting  officers  of  the  Treasury,  when,  on 
July  29,  1848,  in  a  "  Eesolution  for  the  speedy  payment  of 
the  three  months'  extra  pay  "  (9  Stat.,  339) ,  Congress  directed 
that  said  extra  pay  "  shall  be  paid  and  settled  by  the  Pay  De- 
partment of  the  Army,  under  such  regulations  as  the  Pay- 
master-General, with  the  approval  of  the  Secretary  of  War, 
shall  establish." 

One  of  the  regulations  approved  by  the  Secretary  of  War, 
August  3,  1848,  is  as  follows : 

"  If  an  officer,  non-commissioned  officer,  private,  etc.,  after 
muster  into  service,  has  been  discharged  by  reason  of  ill 
health  incurred  while  in  the  service  of  the  United  States,  he 
is  entitled  to  the  three  months'  extra  pay.  But  where  he  has 
been  discharged  on  his  own  application  on  any  pounds 
which  did  not  render  him  incapable  of  serving  out  the  term 
of  his  engagement,  he  is  not  entitled  to  the  benefit  of  the  law, 
although  an  honorable  discharge  may  have  been  given  to 
him." 

By  a  resolution  approved  July  29,  1850  (9  Stat,  662), 
Congress  restored  the  settlement  of  the  three  months'  extra 
pay  claims  to  the  accounting  officers  of  the  Treasury  and 
directed — 

"  that  the  settlements  made  by  the  Pay  Department,  under 
the  joint  resolution  approved  the  twenty -ninth  day  of  July, 
eighteen  hundred  and  forty-eight,  be  considered  as  valid  as 
if  they  had  been  made  by  the  accounting  officers  of  the 
Treasury." 
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In  the  claim  for  three  months'  extra  pay  under  the  act 
of  July  19,  1848,  in  the  case  of  R.  C.  Donnan,  who  served 
in  Mexico  as  second  lieutenant  in  a  regiment  of  Virginia 
volunteers,  and  was  discharged  in  August,  1847,  upon  tender 
of  resignation  for  cause  other  than  disability  incurred  in  the 
service,  the  Court  of  Claims  (15  Ct.  CL,  384),  after  quoting 
the  Secretary  of  War's  regulations  of  August  3,  1848,  supra^ 
said: 

"  These  views  of  the  Secretary  of  War  have  been  accepted 
and  acted  ui)on  by  the  Executive  Departments  of  the  Govern- 
ment ever  since  they  were  expressed.  In  our  opinion  they 
are  correct,  and  must  control  our  decision  in  this  case  ad- 
versely to  the  claimant,  whose  petition,  therefore,  is  dis- 
missed." 

The  aggregate  number  of  officers  and  enlisted  men  of 
the  Begular  Army  and  volunteer  force  employed  in  the  prose- 
cution of  the  war  with  Mexico  was  100,454,  as  follows : 

Regular  Army 26, 922 

Volunteer  force 73, 532 

(See  Document  No.  24,  House  of  Representatives,  31st  Con- 
gress, 1st  session,  and  Adjutant-GeneraPs  letter  dated  March 
4, 1850,  published  July  8, 1851,  in  circular  from  United  States 
Pension  Office.) 

It  has  been  estimated  that  prior  to  February  19,  1879,  of 
those  who  had  been  employed  in  the  prosecution  of  the  war 
with  Mexico^  800  officers  and  400  enlisted  men  were  held  to 
be  not  entitled  to  the  extra  pay. 

The  act  of  February  19,  1879  (20  Stat.,  316),  provides: 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
directed,  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated,  to  pay  to  the  officers  and  soldiers  *  engaged  in 
the  military  service  of  the  United  States  in  the  war  with 
Mexico,  ana  who  served  out  the  time  of  their  engagement  or 
were  honorably  discharged,'  the  three  months'  extra  pay  pro- 
vided for  by  the  act  oi  July  nineteenth,  eighteen  nundred 
and  forty-eight,  and  the  limitations  contained  in  said  act,  in 
all  cases,  upon  the  presentation  of  satisfactory  evidence 
that  said  extra  compensation  has  not  been  previously  re- 
ceived: Provided^  That  the  provisions  of  this  act  shall  in- 
clude also  the  officers,  petty-officers,  seamen,  and  marines  of 
the  United  States  Navr,  the  Revenue-Marine  Service,  and  the 
officers  and  soldiers  of  the  United  States  Army  employed  in 
the  prosecution  of  said  war." 
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It  will  be  observed  that  the  luuitations  of  the  act  of  1848 
were  sanctioned  by  Congress  in  the  act  of  1879. 

The  decision  of  the  Court  of  Claims  in  the  cases  of  Evfhory 
and  North  (19  Ct.  CL,  254  to  271)  is  worded  m  part  as 
follows : 

"  The  construction  which  this  court  now  gives  to  the  two 
statutes  read  in  pari  materia  is  this :  Those  conditions  in  the 
act  1848  which  in  effect  defined  it  to  be  aa  act  properly 
applicable  to  the  volunteer  forces  are  to  be  restricted  to  them, 
and  are  not  to  be  used  to  defeat  the  rights  created  by  the 
act  1879.  At  the  same  time  the  limitations  of  the  earlier 
statute  are  to  be  applied  to  the  Army,  Navy,  and  revenue 
marine  so  far  as  they  can  be  applied  without  defeating  the 
purposes  of  the  act  1879.  Thus,  an  officer  or  soldier  must 
have  been  '  in  actual  service  during  the  war."*  Thus,  an  en- 
listed man  must  have  served  out '  the  term  of  his  engagement^ 
whatever  it  was,  or  must  have  been  '  honorably  discharged,^ 
Thus,  an  officer  must  have  served  until  the  end  of  the  war, 
or  must  have  left  the  service  for  a  cause  which  rendered  him 
incapable  of  serving.  The  decision  of  this  court  in  Donnan^s 
case  (15  Ct.  CI.  E.,  p.  382),  where  it  was  held  that  an  officer 
who  resigned  without  such  cause  was  not  'honorably  dis- 
charged '  within  the  true  intent  of  the  statute,  will  be  as 
applicable  to  an  officer  of  the  Eegular  Army  as  to  an  officer 
of  volunteers;  the  letter  of  Secretary  Marcy  will  need  little 
other  modification  than  the  omission  of  that  portion  which 
restricts  the  operation  of  the  act  1848  to  officers  of  volun- 
teers ;  and  those  phrases  in  it  being  changed,  which  ought  to 
be  changed,  mutatis  nrnUandis.  it  will  continue  to  be  an  ex- 
position applicable  to  the  new  law  as  well  as  the  old.    *    *    * 

"  4.  As  to  the  point  of  time  in  the  period  of  an  Army  or 
Navy  officer's  service  which  shall  be  taken  as  equivalent  to 
the  muster-out  of  the  volunteers — ^the  time  at  which  his  rank 
must  be  ascertained  and  extra  pay  must  be  coii^)uted — we  are 
of  the  opinion  that  it  should  be  the  time  when  his  '  actual 
service  during  the  war"*  ceased.  In  the  case  of  volunteer 
officers  that  time  was  definitelv  fixed  hj  the  event  of  their 
muster-out.  They  served  in  the  war  with  Mexico,  not  till 
the  signing  of  the  treaty ;  not  till  the  exchange  of  ratifica- 
tions; not  till  the  passage  of  the  act  giving  them  three 
months'  extra  pay,  but  until  they  had  '  served  out  the  term 
of  tiieir  engagements,'  as  evidenced  by  tli^ir  muster-out.  In 
the  case  of  officers  in  the  Army  and  Navy  who  were  never 
mustered  out  the  accounting  officers  will  have  no  such  formal 
and  certain  test  to  apply.  But  this  court  can  not  legislate 
into  the  act  a  fixed  day  up  to  which  promotions  shall  be 
recognized  and  after  which  promotions  shall  be  valueless.    It 
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can  only  go  back  to  the  analogy  before  mentioned  and  apply 
the  statute,  mutatis  mutandis^  to  the  officers  of  the  Army  and 
Navy,  as  nearly  as  may  be  possible,  in  the  manner  in  which 
it  always  has  been  applied  to  the  officers  of  volunteers.  The 
record  of  every  officer  to  be  found  in  the  War  and  Navy 
Departments  will  show  when  his  '  actual  service  during  the 
war '  with  Mexico  ceased,  and  the  rank  which  he  then  held 
is  the  rank  by  which  his  pay  must  be  computed  under  these 
statutes.  If  an  officer  died  while  so  serving,  his  death  fixes 
the  time  when  his  service  ceased.  If  an  officer  resigned  for 
good  cause,  the  acceptance  of  his  resignation  fixes  the  time. 
If  an  officer  was  withdrawn  from  '  actual  service '  and  as- 
signed to  other  duty,  the  order  assigning  him  fixes  the  time. 
If  an  officer  continued  to  serve"  against  Mexico  until  his  regi- 
ment, or  battery,  or  ship,  was  withdrawn  from  the  '  actual 
service '  of  prosecuting  the  war,  the  order  recalling  his  com- 
mand, or  vessel,  fixes  the  time.  In  a  word,  when  these  officers' 
*' actual  service  in  the  war'^  ceased,  they  must  be  deemed  to 
have  then  'served  out  the  term  of  their  en^gement,'  and 
to  have  then  fixed  the  rank  according  to  which  their  three 
months'  extra  pay  must  be  computed;  and  if  no  other  event 
occurred,  the  exchange  of  ratifications  on  the  «30th  May,  1848, 
terminated  the  war  with  Mexico,  and  necessarily  brought  to 
a  close  the  '  actual  service '  of  every  officer." 

The  judgment  of  the  Court  of  Claims  in  each  of  the  two 
cases  {Emory  and  North)  was  affirmed  by  the  Supreme  Court 
on  December  8,  1884  (112  U.  S.,  510  to  513).  The  decision 
of  that  date  is,  in  part,  as  follows : 

"  Those  of  the  Regular  Army  or  Navy  who  were  '  engaged 
in  the  military  service  of  the  United  States  in  the  war  with 
Mexico '  may  be  said  to  '  have  served  out  the  term  of  their 
engagement,'  or  to  have  been  '  honorably  discharged,'  within 
the  meaning  of  those  terms  as  used  in  the  act  of  1848,  when 
the  war  was  over,  or  when  they  were  ordered  or  mustered 
out  of  that  service.  Being  in  the  Army  and  Navj^  their  '  en- 
gagement '  was  to  serve  wherever  they  were  ordered  for  duty. 
Their  engagement  to  serve  in  the  war  with  Mexico  ended 
when  they  were  taken  away  from  that  service  by  proper 
authority. 

"  The  pay  they  were  to  receive  was  evidently  that  which 
they  were  receiving  at  the  end  of  their  engagement,  or  when 
they  were  honorably  discharged.  The  language  is,  '  shall  be 
entitled  to  receive  three  months'  extra  pay,'  evidently  mean- 
ing the  same  pay  they  would  have  received  if  they  had  re- 
mained in  the  same  service  three  months  longer.  It  follows 
that,  as  North  was  serving  at  sea  when  he  was  ordered  away, 
he  was  entitled  to  three  months'  sea  pay,  and  as  Emory  was 
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mustered  out  of  his  service  in  the  war  as  lieutenant-colonel 
of  volunteers,  his  pay  must  be  in  accordance  with  that  rank. 
''As  the  effect  of  the  statutes  on  which  the  several  claim- 
ants rely  was  fully  and  elaborately  considered  in  the  opinion 
of  the  Court  of  Claims,  Emory  v.  United  States^  19  Ct.  CI., 
254,  and  we  affirm  the  judgments  of  that  court,  it  is  unneces- 
sary to  do  more  than  state  in  this  brief  way  the  conclusions 
to  which  we  have  come." 

After  the  date  of  the  above-quoted  decision  the  extra  pay 
was  allowed  and  paid  in  cases  of  officers  of  the  Begular  Army 
who  were  employed  in  the  prosecution  of  the  war  with  Mex- 
ico, notwithstanding  the  fact  that  they  continued  in  the 
service  as  officers  of  the  Regular  Army  after  the  close  of 
said  war. 

On  July  2,  1885,  in  the  case  of  C.  Q.  Tompkins,  an  officer 
of  the  Regular  Army  who  served  in  the  war  with  Mexico 
and  who  was  discharged  September  22,  1847,  upon  tender  of 
resignation  for  his  own  convenience.  Second  Comptroller 
Maynard  decided  (Second  Comp.  Dec,  vol.  52,  pp.  1,  2)  as 
follows : 

**  The  act  of  Conjgress,  approved  July  19,  1848,  granted  to 
all  commissioned  officers,  who  were  engaged  in  the  war  with 
Mexico,  and  who  served  out  the  term  ot  flaeir  engagement,  or 
had  been  or  might  thereafter  be  honorably  discharged,  three 
months'  extra  pay. 

''There  is  room  for  contention  that  the  claimant  has 
brought  her  case  within  the  strict  letter  of  this  statute,  but 
I  do  not  feel  at  liberty  to  regard  the  question  as  an  open  one. 

"At  the  time  of  the  passage  of  the  act  jurisdiction  was  con- 
ferred upon  the  War  Department  to  provide  for  the  payment 
of  the  extra  pay  granted  by  this  statute. 

"  On  August  3,  1848,  the  Hon.  William  L.  Marcy,  then 
Secretary  of  War,  promulgated  an  order  in  which  it  was 
held  that  in  order  to  draw  extra  pay  an  officer  must  have 
served  until  the  end  of  the  war  unless  his  military  engage- 
ment had  sooner  terminated,  or  must  have  left  ttie  service 
for  a  cause  which  rendered  him  incapable  of  serving,  and 
that  officers  who  resigned  for  cause  other  than  disability  to 
perform  military  duty  were  not  entitled  to  receive  this  extra 

"  This  order  has  been  followed  by  the  accounting  officers 
of  the  Treasury  Department,  upon  whom  jurisdiction  was 
conferred  by  joint  resolution,  approved  July  29,  1850,  to 
settle  claims  of  this  character,  for  nearly  thirty-five  years, 
and  this  construction  of  the  Secretary  or  War  was  also  ap- 
proved by  the  Court  of  Claims  in  DonnaiVs  case,  15  Court 
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of  Claims,  page  382 ;  and  in  Emory  v.  The  United  States^  19 
Court  of  Claims,  page  254.  These  were  all  adjudications  of 
tribunals  of  competent  jurisdiction  and  upon  the  principle 
of  stare  decisis  must  be  accepted  as  foreclosing  further  dis- 
cussion of  the  question. 
"  The  claim  must  therefore  be  disallowed." 

On  January  7,  1886,  in  the  case  of  Hay  ward  (Second 
Comp.  Dec.,  vol.  53,  pp.  5  to  7)  Second  Comptroller  Maynard 
decided  as  follows: 

"  The  claimant  enlisted  August  27,  1844,  for  five  years ; 
was  in  active  service  during  the  war  with  Mexico;  and  was 
discharged  on  his  own  application,  at  the  City  of  Mexico, 
June  11,  1848. 

"As  he  was  honorably  discharged,  it  would  seem  that  he  is 
entitled  to  the  benefits  of  the  acts  of  July  19,  1848,  and 
February  19,  1879,  unless  allowance  of  his  claim  be  pre- 
cluded by  the  construction  given  to  the  former  act  in  Secre- 
tary Marcy's  letter  of  August  3,  1848,  and  the  decision  made 
by  this  office  on  the  2d  of  July  last  in  the  case  of  Christopher 
Q.  Tompkins,  captain  Company  F,  Third  U.  S.  Artillery. 

"  In  my  judgment,  said  letter  and  decision,  so  far  as  they 
apply  to  cases  of  officers  and  soldiers  discharged  upon  their 
own  application,  should  be  restricted  to  cases  in  wnich  dis- 
charges were  granted  before  the  war  was  over. 

"The  question  then  is.  When  did  the  war  with  Mexico 
end?     ♦     ♦     * 

"  When  ratifications  of  the  treaty  of  Guadalupje  Hidalgo 
(9  Stat.,  922)  were  exchanged,  that  treaty  became  binding  and 
operative  under  the  Constitution  as  the  supreme  law  of  the 
land,  and  a  proclamation  of  the  President  was  not  essential 
to  give  it  force  and  validity.  It  follows  that  the  war  must 
be  held  to  have  ended  on  the  30th  of  May,  1848,  when  such 
ratifications  were  exchanged,  notwithstanding  the  fact  that 
by  the  terms  of  the  treaty  the  military  forces  of  the  United 
States  were  allowed  to  remain  within  the  territory  of  Mex- 
ico for  a  limited  period  for  the  convenience  of  the  United 
States. 

"  That  the  Court  of  Claims  entertains  the  same  view  will 
appear  upon  examination  of  the  case  of  Emory  v.  United 
States  (19  Ct.  CL,  271). 

"  The  claimant  not  having  been  discharged  until  after  May 
30, 1848, 1  hold  therefore  that  he  is  entitled  to  the  extra  pay 
claimed." 

On  December  19,  1887,  in  the  case  of  John  C.  Fremont, 
whose  resignation  for  cause  other  than  disability  was  ac- 
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cepted  March  16,  1848  (Second  Comp.  Dec.,  vol.  55,  pp.  183 
and  184)  Second  Comptroller  Butler  said: 

"  It  has  been  the  practice  of  the  accounting  officers  to  limit 
the  words, '  who  have  been  or  may  be  honorably  discharged,' 
contained  in  the  act,  to  cases  where  the  discharge  was  for 
disability  incurred  in  the  service,  on  the  ground  that  an 
involuntary  dischargee  was  contemplated  by  Congress,  and 
not  a  discharge,  although  an  honorable  one,  which  was 
granted  for  reasons  personal  to  the  officer.  I  fail  to  find  any 
warrant  for  this  construction  and  it  appears  to  me  to  be  in 
conflict  with  the  express  words  of  the  statute.  This  con- 
struction was  first  put  upon  the  act  by  William  L.  Marcy, 
Secretary  of  War.  It  was  founded,  in  part,  on  a  distinction 
made  by  him  between  '  discharge '  from  the  service  and  a 
retirement  resulting  from  the  acceptance  of  an  officer's  resig- 
nation, the  former  mode  of  retirement  being  confined  to  vol- 
unteer officers.  The  construction  of  the  two  acts  referred  to 
was  brought  before  the  Supreme  Court  in  the  cases  of  Emory 
and  North  (U.  S.  Reports,  112,  p.  510).  The  word  'dis- 
charge '  was  given  a  wider  meaning,  and  the  distinction  made 
by  the  Secretary  of  War  in  1848  appears  to  have  been  over- 
ruled, at  least  by  implication.^  In  view  of  this  decision  I  am 
of  opinion  that  the  practice  of  the  accounting  officers  follow- 
ing Secretary  Marcy's  interpretation  should  no  longer  be 
adnered  to. 

"  I  hold  therefore  that  Lieutenant-Colonel  Fremont  was 
honorably  discharged  from  the  service  of  the  United  States 
on  the  15th  day  of  March,  1848,  within  the  meaning  of  the 
acts  of  July  19,  1848,  and  February  19,  1879,  after  having 
served  in  the  war  with  Mexico,  and  that  he  is  entitled  to  a 
credit  of  $225  on  account  of  three  months'  extra  pay." 

I  find  nothing  in  the  above-cited  decisions  of  the  courts  in 
the  cases  of  Emory  and  North  to  warrant  the  conclusion  in 
the  decision  of  December  19,  1887,  »upra^  that  '•  the  distinc- 
tion made  by  the  Secretary  of  War  in  1848  appears  to  have 
been  overruled,  at  least  by  implication."  In  said  cases  the 
Court  of  Claims  (19  Ct.  CI.,  265)  said: 

"  Thus,  an  officer  must  have  served  until  the  end  of  the 
war,  or  must  have  left  the  service  for  a  cause  which  rendered 
him  incapable  of  service.  The  decision  of  this  court  in 
DonnarCs  case  (15  Ct.  CI.  R.,  382),  where  it  was  held 
that  an  officer  who  resigned  without  such  cause  was  not 
'  honorably  discharged  '  within  the  true  intent  of  the  statute, 
will  be  as  applicable  to  an  officer  of  the  Eegular  Army  as 
to  an  officer  of  volunteers." 
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And  the  Supreme  Court  (112  U.  S.,  513)  said: 

"As  the  effect  of  the  statutes  on  which  the  several  claim- 
ants rely  was  fully  and  elaborately  considered  in  the  opinion 
of  the  Court  of  Claims,  Emory  v.  United  States  (19  Ct.  CL, 
254),  and  we  affirm  the  judgments  of  that  court,  it  is  unneces- 
sary to  do  more  than  state  in  this  brief  way  the  conclusions 
to  which  we  have  come." 

The  accounting  officers  of  the  Treasury  are  not  justified 
in  setting  up  their  judgment  in  conflict  with  said  decision  of 
the  Court  of  Claims  which  was  (as  above  shown)  approved 
by  the  Supreme  Court.  The  decision  of  December  19,  1887 
(which  was  carried  into  volume  3  of  Digest  of  Second  Comp. 
Decisions  as  section  952),  is  in  conflict  with  the  above-men- 
tioned decisions  of  the  courts  and  is  therefore  overruled. 

Under  the  authority  of  the  above-cited  decisions  of  the 
courts  the  action  of  the  Auditor  in  disallowing  the  claim  for 
extra  pay  is  affirmed  for  the  reason  that  said  John  K.  Black- 
stone,  not  having  served  out  the  term  of  his  engagement 
(twelve  months),  withdrew  from  the  service  by  resignation 
accepted  prior  to  May  30,  1848,  and  it  does  not  appear  that 
he  was  disabled  (by  sickness  or  wounds  incurred  in  the 
service)  when  he  tendered  his  resignation. 


PAYMENT  OF  SIX  MONTHS'  PAY  OF  AN  EN- 
LISTED MAN  OF  THE  NAVY  AS  GRATUITY. 

Payment  of  six  months'  pay  as  gratuity  to  the  widow  or  other  desig- 
nated beneficiary  of  an  enlisted  man  of  the  Navy  under  the  act 
of  May  13,  1908,  is  not  authorized  where  the  deceased  left  no 
widow  and  the  evidence  is  not  clear  that  a  beneficiary  had  pre- 
viously been  designated  by  him. 

(Assistant  Gompt/rolleT  Mitchell  to  the  Secretary  of  the  Navy^ 
May  12, 1909.) 

I  have  received  your  refei-ence  of  April  29, 1909,  requesting 
a  decision  of  the  question  presented  by  the  Bureau  of  Sup- 
plies and  Accounts  in  the  fourth  indorsement  therewith — 

"  as  to  whether  the  bureau  is  authorized  to  make  six  months' 
gratuity  payment,  under  act  of  May  13,  1908,  in  the  case  of 
John  Morrison,  late  gunner's  mate,  first  class,  U.  S.  Navy, 
the  beneficiary  slip  of  Morrison  evidently  having  been  lost." 
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It  appears  that  the  said  John  Morrison  reenlisted  aboard 
the  Pensacola  at  the  naval  training  station^  San  Francisco, 
CaL,  February  1,  1908,  and  died  aboard  that  vessel  August 
25,  1908. 

C.  C.  Fewell,  lieutenant-commander,  U.  S.  Navy,  in  his 
indorsement  of  December  5, 1908,  states : 

"  1.  I  remember  that  John  Morrison  made  out  his  first 
beneficianr  slip,  as  he  consulted  me  in  re^rd  to  the  address. 
His  beneficiary  is  an  electrician,  at  that  time  stationed  at  the 
wireless  station,  Honolulu,  T.  H.  The  name  of  the  bene- 
ficial^ was,  I  believe,  S.  L.  Allison,  but  of  this  I  am  not 
certain. 

"  2.  Morrison  died  shortly  after  the  receipt  of  the  order  to 
make  out  duplicate  slips,  and  I  think  that  no  second  slip  was 
made  out  in  his  case." 

E.  W.  Eberle,  lieutenant-commander,  U.  S.  Navy,  com- 
mandant of  said  station,  in  his  indorsement  of  December  8, 
1908,  states : 

"  The  first  beneficiary  slips  of  the  men  attached  to  this 
station  were  sent  to  the  bureau  in  a  registered  package." 

The  Chief  of  the  Bureau  of  Navigation  in  his  indorse- 
ment of  December  24,  1908,  states  that  said  registered  pack- 
age was  received  in  the  bureau,  "  but  apparently  the  bene- 
ficiary slip  of  John  Morrison  was  not  in  the  said  package." 

It  further  appears  in  evidence  that  said  Morrison  left  no 
widow  or  other  relatives  so  'far  as  known. 

Inclosed  with  the  papers  is  a  letter  dated  July  17,  1908, 
addressed  to  S.  L.  Allison,  U.  S.  naval  wireless  station, 
Honolulu,  T.  H.,  alleged  to  have  been  written  for  Morrison, 
in  which  he  states  that  he  had  made  Allison  his  beneficiary. 

Commander  Eberle,  U.  S.  Navy,  in  his  indorsement  of 
April  9,  1909,  states: 

"  1.  H.  Nicol,  elec  2d  cL,  U.  S,  N.,  states  that  he  was  in 
the  habit  of  writing  two  or  three  letters  a  month  for  John 
Morrison,  gunner's  mate,  1st  class,  U.  S.  N.,  to  S.  L.  Allison, 
elec.  3d  cL,  U.  S.  N.,  then  on  duty  at  the  wireless  station, 
Honolulu,  and  that  Morrison  addressed  Allison  in  these  let- 
ters as  his  nephew,  and  frequently  sent  him  money. 

"  2.  Nicol  states  further  that  Morrison  was  unable  to  write 
a  letter  and  had  difiiculty  in  signing  letters  that  he  (Nicol) 
wrote  for  him.  Nicol  did  not  write  the  attached  letter  to 
Allison,  and  we  are  unable  to  ascertain  who  wrote  it  for 
Morrison. 
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"  3.  Nicol  also  states  that  Morrison  told  him  that  no  re- 
lationship existed  between  Morrison  and  Allison,  although 
Morrison  was  in  the  habit  of  addressing  Allison  as '  My  Dear 
Nephew.' 

4f  *  *  *  * 

"6.  It  appears  that  Morrison  had  one  or  two  other  men 
write  letters  for  him  at  various  times,  but  they  are  no  longer 
on  duty  at  this  station." 

Lieutenant-Commander  Fewell's  statement,  quoted  supra^ 
alone,  is  hardly  sufficient  to  prove  that  Morrison  actually 
signed  a  beneficiary  slip.  The  statement,  "  I  remember  that 
John  Morrison  made  out  his  first  beneficiary  slip,''  seems  to 
be  a  conclusion  on  his  part  from  the  fact  that  Morrison  con- 
sulted with  him  in  regard  to  the  matter,  rather  than  a  state- 
ment of  a  fact. 

There  is  no  evidence  that  Morrison  delivered  his  bene- 
ficiary slip  to  the  proper  naval  authorities. 

There  is  no  evidence  that  the  letter  written  to  Allison  in 
which  it  was  stated  that  Morrison  had  designated  him  as  his 
beneficiary  was  written  at  the  request  and  by  the  authority 
of  Morrison. 

Upon  the  evidence  produced  I  have  the  honor  to  answer 
the  question  submitted  in  the  negative. 


PAY  OF  AIDS  TO  REAR-ADMIRALS  OF  THE  NAVY. 

Aids  to  rear-admirals  of  the  Navy  receive  the  same  pay  under  the 
same  conditions  and  restrictions  as  aids  to  officers  of  correspond- 
ing rank  In  the  Army,  and  therefore  officers  of  the  Navy  above 
the  rank  of  lieutenant  are  not  entitled  to  aid's  pay. 

{Assistant  Comptroller  Mitchell  to  H,  E,  Stevens^  paymaster^ 
U.  S.  Navy,  May  13,  W09.) 

I  received  through  the  Secretary  of  the  Navy  on  the  1st 
instant  your  letter  of  April  9,  1909,  requesting  a  decision  as 
to  whether  H.  E.  Parmenter,  commander,  U.  S.  Navy,  re- 
tired, assigned  as  aid  to  Rear- Admiral  Swift,  commandant, 
navy-yard,  Boston,  is  entitled  to  the  pay  provided  by  the 
act  of  May  13,  1908  (35  Stat,  128),  for  an  aid  to  a  rear- 
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admiral  of  the  upper  nine.    The  provision  referred  to  in  the 
said  act  is  as  follows: 

"Aids  to  rear-admirals  embraced  in  the  nine  lower  num- 
bers of  that  grade  shall  receive  one  hundred  and  fifty  dollars 
additional  per  annum,  and  aids  to  all  other  rear-admirals, 
two  hundred  dollars  additional  per  annum  each." 

The  statutes  relating  to  aids  in  the  Army  are  sections 
1098  and  1261  of  the  Revised  Statutes,  as  follows: 

"  Sec.  1098.  Each  major-general  shall  have  three  aids,  who 
may  be  selected  by  him  from  captains  or  lieutenants  of  the 
Army,  and  each  bri^dier-general  shall  have  two  aids,  who 
may  he  selected  by  him  from  lieutenants  of  the  Army." 

"  Sec.  1261.  The  officers  of  the  Army  shall  be  entitled  to 
the  pay  herein  stated  after  their  respective  designations: 
*  *  *  Aid  to  major-general,  two  hundred  dollars  a  year, 
in  addition  to  pay  of  his  rank.  Aid  to  brigadier-general, 
one  hundred  and  fifty  dollars  a  year,  in  addition  to  pay  of  hi«? 
rank." 

Rear-admirals  of  the  upper  nine  rank  with  major-generals 
of  the  Army. 

Aids  to  rear-admirals  became  entitled  to  the  pay  provided 
for  aids  in  the  Army  by  authority  of  the  Navy  personnel  act 
of  March  3,  1899  (30  Stat.,  1004),  which  gave  to  commis- 
sioned officers  of  the  line,  Medical  and  Pay  Corps  of  the 
Navy  "the  same  pay  and  allowances,  except  forage,  as  are 
or  may  be  provided  by  or  in  pursuance  of  law  for  officers 
of  the  corresponding  rank  in  the  Army."  It  was  said  of  this 
provision  by  the  Court  of  Claims  {Thomas  v.  United  States j 
38  Ct.  CL,  129) : 

"  The  word  '  same '  means  identical,  not  different  or  other." 

This  law  gave  the  same  pay  under  the  same  conditions 
and  restrictions,  and  under  it  it  was  held  by  this  office  in  a 
decision  of  January  28,  1908  (14  Comp.  Dec,  438),  that  an 
officer  of  the  Navy  when  of  a  rank  above  lieutenant  (equiva- 
lent to  captain  in  the  Army)  was  not  entitled  to  the  pay  of 
aid.  If  that  decision  is  correct,  and  I  think  it  is,  I  am  of 
opinion  it  is  equally  applicable  since  the  passage  of  the  act 
of  May  13,  1908.  It  is  well  recognized  that  the  principal 
objects  of  the  last-named  act  were  to  equalize  the  pay  of  com- 
missioned officers  of  the  Navy,  and  also  to  make  it,  as  near  as 
possible,  the  same  as  Army  pay,  and  it  did  not  change  the  con- 
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ditions  and  restrictions  under  which  Army  pay  had  been 
allowed  theretofore  to  Navy  officers.  In  short,  Army  aid's 
pay,  with  all  the  conditions  attached,  became  applicable  to 
naval  officers  by  the  personnel  act  of  1899 ;  there  was  no  direct 
repeal  of  those  conditions  by  the  act  of  May  13,  1908,  nor  is 
there  any  necessary  implication  that  such  repeal  was  in- 
tended. I  am  therefore  of  opinion  that  you  are  not  author- 
ized to  pay  to  Commander  Parmenter  the  pay  provided  for 
an  aid.  See  also  provision  as  to  pay  of  officer  of  retired  list 
placed  on  active  duty  in  act  of  June  7,  1900  (31  Stat.,  703). 


ANNUAL  EEPAIRS  TO  PUBLIC  BUILDINGS. 

The  provision  for  "annual  repairs,"  as  used  In  the  appropriation 
"  Repairs  to  court-house,  Washington,  D.  C,"  does  not  contemplate 
or  authorize  the  expense  of  the  original  installation  in  the  court- 
house of  a  shower  bath  and  bath  tub  where  no  such  facilities 
existed  previously. 

(Decision  by  Comptroller  Tracewell^  May  13^  1909.) 

A.  C.  Caine,  disbursing  clerk  for  the  Department  of  Jus- 
tice, appealed.  May  4,  1909,  from  the  action  of  the  Auditor 
for  the  State  and  other  Departments  in  the  settlement  of  his 
account  for  the  period  October  1  to  31,  1908,  under  the 
appropriation  "  Repairs  to  court-house,  Washington,  D.  C," 
wherein  the  Auditor,  per  judicial  settlement  No.  1413,  dated 
April  14,  1909,  disallowed  the  sum  of  $40  paid  to  Robert 
B.  Caverly  (Incorporated)  for  the  installation  in  the  court- 
house of  "  a  shower  bath  and  bath  tub." 

The  Auditor  disallowed  the  above  item  on  the  grounds 
that  the  appropriation  sought  to  be  charged  provides  for 
"  repairs  "  only ;  that  the  court-house  contained  no  shower 
bath  or  bath  tub  prior  to  the  time  this  expense  was  incurred, 
and  that  the  item  was  not  included  in  the  estimates  sent  to 
CJongress,  etc. 

The  appropriation  "  Repairs  to  court-house,  Washington, 
D.  C.,"  reads  as  follows : 

"  Court-house,  Washington,  District  of  Columbia :  For 
annual  repairs,  five  thousand- dollars;  new  roof  for  the  build- 
ing, two  thousand  eight  hundred  dollars;  in  all,  seven  thou- 
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sand  eight  handred  dollars,  as  per  esdmate  of  the  snperin- 
tendent  of  the  CapitoL''     ( Act  of  ilay  27, 1908, 35  Sut.,  373. ) 

The  superinteDdent  of  the  Cupitol^  in  a  letter  addressed  to 
this  office  under  date  of  the  6th  instant,  states  that — 

^  estimates  for  annual  repairs  to  the  court-house  have  never 
been  submitted  in  detail,  having  always  been  sent  forward  to 
the  Attorney-General  in  the  form  of  a  lump  sum  based  upon 
the  average  yearly  cost  of  repairs.'' 

There  having  been  no  estimate  made  which  contained 
specific  reference  to  the  installation  of  a  shower  bath  and 
bath  tub  in  the  court-house,  the  question  for  determination, 
therefore,  resolves  itself  into  whether  or  not  the  words  "  for 
annual  repairs  ^  appearing  in  the  appropriation  act  are 
sufficiently  comprehensive  to  include  the  installation  of  such 
shower  bath  and  bath  tub. 

In  considering  the  general  meaning  and  scope  of  the  word 
"  repairs,"  as  found  in  appropriation  acts  for  the  repairs  of 
public  buildings,  I  have  previously  (7  Comp.  Dec.,  773,  777) 
indicated  the  general  principle  which  should  govern  in  such 
expenditures.  Such  appropriations  were  held  to  be  spe- 
cifically applicable  to  the  restoration  of  public  buildings 
which  have  become  or  are  becoming  unserviceable  by  deterio- 
ration, damage,  or  partial  destruction,  and  to  the  prevention 
of  such  deterioration,  etc.,  but  at  the  same  time  it  was  also 
indicated  that  such  restoration  is  not  necessarily  restricted  to 
the  same  forms  and  the  same  kind  of  materials  that  were  used 
in  the  original  structure. 

The  courts  have  held  that "  repair  "  means  to  mend,  add  to, 
or  make  over;  restoration  in  a  sound  or  good  state  after 
decay,  waste,  injury,  or  partial  destruction.  {Farraher  v. 
City  of  Keokuk^  111  Iowa,  310,  313;  Martinez  v.  Thompson^ 
80  Tex.,  568,  571.)  To  "repair  a  building"  was  held  to 
mean  replacing  it  as  it  was,  or  to  restore  it  after  dilapida- 
tion. {Douglass  v.  Commonwealth  (Pa.),  2  Rawle,  262, 
264.)  Likewise  it  was  held  in  Vincent  v.  Frelich  (50  La. 
Ann.,  378)  that  a  building  is  properly  said  to  be  repaired 
when  it  is  restored  to  its  original  condition  after  having  been 
damaged. 

Of  the  cases  considered  by  this  office  the  one  apparently 
most  directly  in  point  with  the  present  case  is  that  reported 
in  11  Comp.  Dec,  119,  wherein  it  was  decided  that  the  appro- 
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priation  to  repair  the  Government  Printing  Office  (old  build- 
ing) was  not  applicable  to  pay  the  expenses  of  installing  a 
new  toilet  room  "  with  two  closets  and  a  two-part  lavatory  " 
in  that  building.     (See  also  10  Comp.  Dec,  683.) 

The  facts  in  the  present  case  seem  to  show  conclusively 
that  the  newly  installed  shower  bath  and  bath  tub  did  not 
replace  any  bathing  facilities  previously  established  and  in 
use  in  the  court-house,  but  rather  marked  an  innovation, 
being  installed  in  a  room  which  had  been  theretofore  used 
for  the  storage  of  important  records ;  nor  does  it  appear  that 
the  installation  of  this  shower  bath  and  bath  tub  was  required 
by  ordinary  usage  or  the  necessities  of  the  situation  to  pre- 
vent deterioration,  or  to  restore,  preserve,  and  maintain  the 
court-house  and  its  existing  equipment  in  fit  condition  to 
serve  the  purposes  for  which  such  building  is  intended  and 
has  long  been  used. 

In  view  of  the  above,  I  am  of  opinion  that  the  provision 
for  "annual  repairs"  to  the  court-house,  as  found  in  the 
appropriation  act  above  quoted,  does  not  contemplate  or 
authorize  the  payment  of  the  expense  of  originally  installing 
in  said  building  a  shower  bath  and  bath  tub.  Therefore,  the 
action  of  the  Auditor  in  disallowing  the  item  above  men- 
tioned is  affirmed. 


REDUCTION  OF  PAY  OR  ALLOWANCES  OF  PAY- 
MASTERS' CLERKS  IN  THE  NAVY. 

The  provision  In  the  act  of  May  13,  1908,  that  "  nothing  herein  shall 
be  construed  so  as  to  reduce  the  pay  or  allowances  now  author- 
ized by  law  for  any  commissioned,  warrant,  or  appointed  officer, 
or  any  enlisted  man  of  the  active  or  retired  lists  of  the  Navy," 
prohibits  the  reduction  of  either  pay  or  allowances;  pay  and 
allowances  being  treated  separately — i.  e.,  if  the  new  pay  is  less 
than  the  old,  the  man  is  entitled  to  the  old,  and  so  of  allowances. 
Therefore,  a  paymaster's  clerk  whose  pay,  assimilated  to  that  of 
a  warrant  officer,  is  less  than  his  old  pay  Is  entitled  to  the  old, 
notwithstanding  his  new  pay  and  allowances  aggregate  more 
than  the  old  pay. 

{Decision  by  Assistant  Comptroller  Mitchell^  May  13^  1909.) 

J.  E.  McDonald,  assistant  paymaster,  U.  S.  Navy,  appealed 
April   19,   1909,   from   the    following  disallowance   by   the 
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Auditor  for  the  Navy  Department  in  settlement  No.  1082  D, 

dated  March  19,  1909: 

2.  A.  8.   Smith,  pay  clerk.    Paid  on  roll  Apr.  l-^vne  90, 

3  mo.,  at  $1,300 1325. 00 

Should  be  Apr.  1-May  31,  2  mo.,  at  $1,300 216. 67 

June  1-30,  1  mo.,  at  $1,250 104. 17 

320.84 

Difference  disallowed  March  19,  1909 4. 16 

"  On  application  for  quarters  dated  June  1,  1908,  a  com- 
mutation was  credited  from  that  date,  while  taking  pay 
under  old  rate  which  does  not  provide  for  commutation  of 
quarters.  Act  of  May  13,  1908,  provides  that  'all  pay- 
masters' clerks  shall,  while  on  duty,  receive  the  same  pay 
and  allowances  as  warrant  officers  of  like  length  of  service 
in  the  Navy.' 

'*  Pay  Clerk  Smith  was  appointed  from  an  unlisted  man 
and  is  entitled  to  pay  in  second  three  years  after  date  of 
appointment,  or  $1,000  plus  25  per  cent  and  commutation  of 
quarters.  He  is  allowea  commutation  of  quarters  here  from 
tne  date  application  was  made  and  pay  at  $1,250,'  which  is 
more  than  the  old  Navy  rate." 

Pay  Clerk  Smith  was  serving  as  clerk  to  the  pay  officer 
of  the  naval  station,  Cavite,  P.  I.,  before  and  at  the  date  of 
the  passage  of  the  naval  appropriation  act  of  May  13,  1908 
(35  Stat.,  127),  and  receiving  pay  at  the  rate  of  $1,300  per 
annum,  but  was  not  entitled  to  commutation  of  quarters  until 
the  said  act  gave  him  the  pay  and  allowances  of  a  warrant 
officer.  The  appellant  contends  that  as  $1,300,  the  pay  he 
was  receiving,  is  more  than  his  pay  as  assimilated  to  that 
of  a  warrant  officer  of  his  length  of  service,  viz,  $1,250,  he 
was  authorized  to  continue  the  pay  at  the  higher  rate  because 
of  the  following  provision  in  the  said  act  of  May  13,  1908 
(35  Stat.,  128) : 

"  Nothing  herein  shall  be  construed  so  as  to  reduce  the  pay 
or  allowances  now  authorized  by  law  for  any  commissioned, 
warrant,  or  appointed  officer,  or  any  enlisted  man  of  the 
active  or  retired  lists  of  the  Navy,  and  all  laws  inconsistent 
with  this  provision  are  hereby  repealed." 

The  Auditor  holds  by  his  settlement  that  Smith  is  not 
entitled  to  the  old  pay  under  the  law  because  the  new  pay 
and  allowance  combined  are  more  than  the  old  pay. 

I  do  not  think  this  construction  is  sustained  by  the 
language  of  the  provision  quoted.    It  forbids  the  reduction 
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of  either  pay  or  allowances.  The  intention  evidently  is  to 
treat  the  two  things,  fay  and  aUovxmces^  separately.  That 
is,  if  the  new  pay  is  less  than  the  old  pay  the  man  is  en- 
titled to  the  old,  and  so  of  allowances.  But  the  new  pay 
and  allowances  should  not  be  combined  and  then  compared 
with  the  old  pay  to  determine  whether  or  not  there  is  a  re- 
duction of  pay  within  the  meaning  of  the  statute. 

The  Auditor's  settlement  is  disaffirmed  and  a  difference 
found  in  favor  of  the  appellant  of  $1.16.  A  certificate  will 
be  issued  accordingly. 


ADDITIONAL  EXPENSE   RESULTING  FROM  DI- 
VERSION  OF  TRAFFIC. 

Any  additional  expense  Incurred  by  the  Government  resulting  from  a 
diversion  of  traffic  from  tlie  route  designated,  for  which  the  Gov- 
ernment is  in  no  way  responsible,  is  chargeable  to  the  transporta- 
tion company  or  other  party  responsible  therefor. 

{Decision  hy  Comptroller  Tracewelly  May  H^  1909.) 

The  Missouri,  Kansas  and  Texas  Railway  Company  ap- 
pealed April  80,  1909,  from  the  action  of  the  Auditor  for 
the  War  Department  in  settlement  No.  7497,  dated  February 
23,  1909. 

The  company  claimed  $78.85  for  freight  transportation 
in  March  and  April,  1908.  The  Auditor  allowed  the  amount 
claimed,  but  deducted  therefrom  $60.09  on  account  of  excess 
drayage  charges  on  shipments  from  various  points  in  No- 
vember and  December,  1907,  destined  to  San  Antonio,  Tex., 
and  routed  for  delivery  at  destination  via  the  M.,  K.  and  T. 
Ry.  Co.,  but  which  were  without  authority  diverted  by  said 
company  and  turned  over  to  the  San  Antonio  and  Aransas 
Pass  Railway  Company  for  delivery.  The  amount  charged 
or  deducted,  $60.09,  represents  the  additional  cost  to  the 
quartermaster's  department  under  its  contract  with  the  dray- 
age company  over  and  above  what  it  would  have  cost  had 
delivery  been  made  in  accordance  with  the  routing  shown 
on  the  bill  of  lading. 
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The  railroad  company  admits  the  diversion,  but  denies 
liiability  therefor,  and  contends  for  the  amount  deducted  as 
follows : 

"  From  the  Auditor's  action  we  appeal,  first,  for  the  reason 
that  the  amount  of  the  bill  rendered  for  $78.85  was  fully 
earned  by  the  company,  and  we  contend  that  the  Govern- 
ment has  not  the  right  to  deduct  from  a  bill  a  disallowance 
on  account  of  an  item  that  belongs  to  another  account.  Re- 
ferring to  the  matter  of  the  diversion,  we  quote  herewith 
from  a  conmiunication  from  the  company's  auditor,  as 
follows : 

"'This  diversion  was  authorized  by  our  freight  traffic 
manager  in  order  to  expedite  delivery  of  this  movement  to 
the  Government  at  San  Antonio,  and  this  diversion  was  for 
the  sole  purpose  of  benefit  to  the  Government,  and  delivery 
was  properly  effected  at  San  Antonio  by  our  delivery  of 
this  government  freight  to  another  line  reaching  San  An- 
tonio, whose  yards  were  not  blocked  and  who  handled  the 
freight  promptly. 

" 'There  is  no  obligation  resting  on  the  part  of  the  M.,  K. 
&  T.  Ry.  Co.,  to  make  delivery  at  any  designated  point  in 
the  city  of  San  Antonio,  and  we  can  not  be  held  responsible 
unless  we  had  made  delivery  outside  of  the  boundaries  of 
the  citj  of  San  Antonio,  and  our  legal  obligations  were  fully 
complied  with.  Had  this  shipment  been  held  on  our  line 
until  blockade  was  lifted  at  our  yards  in  San  Antonio  these 
shipments  would  have  been  held  in  transit  for  an  indefinite 
number  of  weeks  on  some  siding  on  our  line,  as  against  the 
prompt  delivery  effected  by  the  action  of  our  traffic  mana^r 
in  authorizing  the  diversion  to  another  line  entering  the  city 
of  San  Antonio,  which  fuUy  filled  our  obligations.  We  are 
in  no  way  interested  in  any  manner,  shape,  or  form,  as  to 
the  cost  accruing  to  the  Government  in  their  hauling  of 
these  shipments  from  the  city  of  San  Antonio  to  Ft  Sam. 
Houston.  It  is  my  understanding  that  this  drayage  to  the 
fort  from  the  city  of  San  Antonio  is  performed  by  gov- 
ernment employees  and  government  wagons.  If  the  govern- 
ment bill  of  lading  called  for  delivery  by  the  M.,  K.  &  T, 
Ry.  to  some  certain  designated  block  in  the  city  of  San 
Antonio,  there  might  be  some  merit  to  the  government  claim 
if  we  failed  on  delivery  to  that  block  on  which  delivery  was 
contracted  for,  but  we  have  the  whole  city  of  San  Antonio, 
and  it  is  entirely  immaterial,  so  far  as  the  government  B/L 
provisions  are  concerned,  whether  or  not  shipment  was 
hauled  into  San  Antonio  on  M.,  K.  &  T.  rails,  or  S.  A.  & 
A.  P.  rails,  so  long  as  we  made  the  delivery,  and  for  which 
we  arranged  and  compensated  another  line  for  making  for 
account  of  the  M.,  K.  &  T.  Ry.  Co.    I  think  these  are  full 
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aiid  sufficient  grounds  for  declining  to  authorize  any  deduc- 
tion on  account  of  the  dray  age  in  question.' 

"  From  the  above  quotation  it  is  very  evident  that  the 
diversion  was*  made  to  expedite  delivery  of  the  movement, 
and  we  fail  to  see  wherein  the  railroad  company  should  be 
called  on  to  pay  this  charge,  and  we  respectfully  request 
that  the  case  be  further  examined  by  your  office,  and  the 
deducted  item  removed  and  certified  to  the  Auditor  for  pay- 
ment" 

It  appears  that  the  freight  was  diverted  by  the  claimant 
because  of  a  blockade  on  its  own  line,  for  which  ihe  Govern- 
ment was  in  no  way  responsible.  This  diversion  caused  an 
increased  expenditure  by  the  Government  of  $60.09.  This 
increased  cost  to  the  (jovernment,  having  resulted  from  the 
action  of  the  claimant  in  disregarding  routing  directions,  is 
properly  chargeable  to  the  party  responsible  therefor. 

The  action  of  the  Auditor  is  therefore  affirmed. 


PACKING  AND  CRATING  OF  BAGGAGE  OF  OF- 
FICERS OF  THE  PUBLIC  HEALTH  AND  MARINE- 
HOSPITAL  SERVICE. 

In  the  absence  of  some  specific  provision  of  law  or  regulation  made  in 
pursuance  of  law  authorizing  It,  ofllcers  of  the  Public  Health  and 
Marine-Hospital  Service  are  not  entitled  to  have  their  authorized 
allowance  of  baggage  packed  and  crated  on  change  of  station  at 
public  expense. 

{Decision  hy  Comptroller  Tracewell^  May  H,  1909.) 

Dr.  F.  C.  Smith,  passed  assistant  surgeon,  U.  S.  Public 
Health  and  Marine-Hospital  Service,  appealed  May  6,  1909, 
from  the  action  of  the  Auditor  for  the  Treasury  Depart- 
ment in  settlement  No.  10114,  dated  April  21,  1909. 

He  claimed  reimbursement  of  amount  expended  by  him 
for  boxing  for  shipment  a  piano,  trunk,  and  sundries,  on 
change  of  station  from  Washington,  D.  C,  to  Fort  Stanton, 
N.  Mex.,  in  the  month  of  February,  1909,  amounting  as 
stated  to  $10.50.  He  presented  receipted  bills  for  the  amount 
expended. 

The  Auditor  disallowed  the  claim  because  said  expenditure 
was  not  a  proper  charge  against  the  United  States. 
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On  February  18,  1909,  the  Surgeon-General  of  the  Public 
Health  and  Marine-Hospital  Service  informed  claimant  that : 

"  You  are  hereby  relieved  from  temporary  duty  in  the 
Hygienic  Laboratory,  and  directed  to  rejoin  your  station, 
Fort  Stanton,  N.  M." 

Appended  to  said  order  is  a  statement  by  the  Assistant 
Secretary  of  the  Treasury  that: 

"  The  expenses  incurred  in  carrying  out  the  foregoing 
instructions  are  hereby  authorized.^ 

In  a  communication  dated  April  6,  1909,  addressed  to  the 
Surgeon-General  of  the  Public  Health  and  Marine-Hospi- 
tal Service,  claimant  says: 

"  When  departing  from  a  United  States  Marine-Hospital 
or  quarantine  station  proper,  help  is  usually  available  for 
performing  the  duties  for  which  these  items  of  expense  are 
incurred.  It  is  thom^ht,  therefore,  that  assistance  in  crat- 
ing personal  effects  for  shipment  was  contemplated  in  the 
regulations.  Such  assistance  by  hospital  attendants  is  not 
available  in  Washington." 

Section  2  of  the  act  of  July  1,  1902  (32  Stat,  712),  en- 
titled ^'An  act  to  increase  the  efficiency  and  change  the  name 
of  the  United  States  Marine-Hospital  Service,"  provided  that 
the  "  allowances  of  the  commissioned  medical  officers  "  of  the 
Public  Health  and  Marine-Hospital  Service  "shall  be  the 
same  as  now  provided  by  regulations  of  the  Marine-Hospital. 
Service." 

The  sundiy  civil  appropriation  act  of  May  27,  1908  (35 
Stat.,  329),  making  appropriation  for  the  fiscal  year  1909, 
contains  the  following: 

"Public  Health  and  Marine-Hospital  Service:  Ex- 
penses of  Public  Health  and  Marine-Hospital  Service,  as 
follows :  *  *  *  for  freight,  transportation,  and  traveling 
expenses,  thirty-five  thousand  dollars ;     *     *     *." 

Paragraph  176  of  the  Regulations  of  the  Public  Health 
and  Marine-Hospital  Service,  1903,  reads: 

"  The  allowance  for  baggage  and  personal  effects  to  offi- 
cers in  changing  stations  will  be — for  surgeons,  2,000  pounds ; 
passed  assistant  surgeons,  1,600;  assistant  surgeons,  1,200 
pounds,  and  for  pharmacists,  1,200  pounds.  In  all  cases  this 
allowance  shall  be  for  baggage  and  personal  effects  actually 
owned  by  the  officer  and  sent  as  freight,  and  the  receipted 
freight  bill  will  accompany  the  travehng  expense  account  as 
a  voucher." 
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I  find  nothing  in  the  laws  or  regulations  for  the  govern- 
ment of  the  Public  Health  and  Marine-Hospital  Service 
which,  in  my  opinion,  authorizes  the  packing  and  crating  of 
an  officer's  baggage  allowance  on  change  of  station  at  public 
expense.  Such  expenditure  in  the  Army  is  now  authorized, 
but  it  is  by  specific  provision  of  law  (act  of  May  11,  1908, 
35  Stat,  119),  and  it  has  been  held  that  said  expenditure  is 
also  authorized  in  the  United  States  Marine  Corps  and  the 
United  States  Revenue-Cutter  Service  because  of  certain  pro- 
visions of  law  giving  the  officers  of  said  services  the  same 
allowance  as  Army  officers.    (See  15  Comp.  Dec,  122, 314.) 

In  the  absence  of  some  specific  provision  of  statute,  or 
regulation  made  in  pursuance  of  the  statute,  authorizing  this 
allowance  to  officers  of  the  Public  Health  and  Marine-Hos- 
pital Service,  I  am  of  opinion  that  the  claim  asserted  must 
be  disallowed. 

The  action  of  the  Auditor  is  affirmed. 


PAY  OF  AN  OFFICER  OF  THE  NAVY  WHILE  IN 
HOSPITAL. 

An  officer  of  the  Navy  on  sea  duty  who  Is  ordered  into  a  hospital 
for  treatment  without  granting  him  sick  leave  or  detaching  him 
from  duty  is  entitled  to  sea  pay  under  the  act  of  May  13, 1008. 

{Assistant   Comptroller  Mitchell  to   the  Secretary   of  the 
Navy,  May  15,  1909.) 

I  have  received  by  your  reference;  with  request  for  decision 
of  the  question  therein  presented,  a  letter  from  F.  H.  Atkin- 
son, assistant  paymaster,  U.  S.  Navy,  dated  U.  S.  S.  Dolphin, 
navy-yard,  Washington,  D.  C.,  April  28,  1909,  in  which  he 
asks  whether  Lieut.  William  J.  Giles,  U.  S.  Navy,  attached  to 
the  U.  S.  S.  Dolphin,  is  entitled  to  a  continuance  of  his  sea 
pay  while  in  the  hospital  under  the  following  order  of  March 
20,1909: 

"  Upon  the  recommendation  of  a  board  of  medical  survey 
you  will  report  to  the  commandant  of  the  navy-yard,  Wash- 
ington, D.  C,  and  when  directed  by  him,  to  the  officer  in 
command  of  the  United  States  Naval  Medical  School  Hos- 
pital, for  treatment  at  said  hospital. 
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"  Upon  being  discharged  from  treatment  at  said  hospital 
you  will  resume  your  duties  on  board  the  U.  S.  S.  Dolprdn,^ 

Sea  service  which  entitles  an  officer  of  the  Navy  to  sea  pay 
is  defined  by  section  1571  of  the  Revised  Statutes,  as  follows: 

"  No  service  shall  be  regarded  as  sea  service  except  such  as 
shall  be  performed  at  sea,  under  the  orders  of  a  department 
and  in  vessels  employed  by  authority  of  law.'' 

Section  1556  of  the  Bevised  Statutes  prescribes  the  rates  of 
pay  officers  of  the  Navy  shall  receive  when  performing  sea 
duty  as  defined  by  section  1571  of  the  Bevised  Statutes,  «w/wa. 

In  construing  said  statutes  it  has  been  held  that  an  officer 
of  the  Navy  who  is  ordered  into  a  hospital  for  treatment 
without  an  order  granting  him  sick  leave  or  detaching  him 
from  duty,  is  not  thereby  detached  from  his  vessel,  nor  is 
the  character  of  his  service  changed  thereby,  and  while  in 
hospital  he  is  entitled  to  the  pay  pertaining  to  the  duty  to 
which  he  was  assigned  at  the  time  of  the  order.  (See  2 
Comp.  Dec,  298;  5  id.y  297;  Collins  v.  United  States^  37  Ct. 
CL,  222.) 

The  act  of  May  13, 1908  (35  Stat,  128),  provides: 

"All  officers  on  sea  duty  and  all  officers  on  shore  dutv 
beyond  the  continental  limits  of  the  United  States  shall 
while  so  serving  receive  ten  per  centum  additional  of  their 
salaries  and  increase  as  above  provided,  and  such  increase 
shall  commence  from  the  date  oi  reporting  for  duty  on  board 
ship  or  the  date  of  sailing  from  the  United  States  for  shore 
duty  beyond  the  seas  or  to  join  a  ship  in  foreign  waters." 

Under  this  act  an  officer  of  the  Navy  when  serving  on 
sea  duty  receives  10  per  cent  increase  of  pay  for  so  serv- 
ing instead  of  an  established  pay  of  the  grade  as  provided 
in  former  laws.  I  am  of  opinion,  however,  that  there  is 
nothing  in  the  later  act  which  requires  a  different  holding  as 
to  when  an  officer  is  serving  on  sea  duty  so  far  as  the  ques- 
tion here  presented  is  concerned  than  under  the  former  laws. 

I  have  the  honor  to  advise  you,  therefore,  that  Lieutenant 
Giles  is  entitled  to  a  continuance  of  his  sea  pay  while  in  the 
hospital  under  said  order. 
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FORAGE  ALLOWANCE  TO  OFFICERS  OF  THE 

ARMY. 

Section  1272  of  the  Revised  Statutes  Is  not  repealed  nor  modified  by 
the  provision  in  the  act  of  May  11,  1908,  relating  to  mounts  and 
horse  equlpm^its  for  officers  of  the  Army  below  the  grade  of 
major  required  to  be  mounted. 

Under  section  1272  of  the  Revised  Statutes  forage  can  only  be  allowed 
to  officers  of  the  Army  for  the  horses  authorized  by  law  which  are 
actually  kept  by  them  at  the  place  where  such  officers  are  on  duty. 

{Decision  by  Assistant  Comptroller  Mitchell^  May  16^  1909,) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
4th  instant,  making  an  original  construction  of  a  statute  as 
follows: 

"  In  the  examination  of  voucher  36-A,  November,  1908, 
accounts  of  Capt.  H.  B.  Chamberlin,  quartermaster,  U.  S. 
Army,  the  question  arises  as  to  whether  or  not,  in  view  of 
the  provisions  of  section  1272,  Revised  Statutes,  the  cost  of 
the  forage  paid  for  one  of  the  two  authorized  private  horses 
belonging  to  a  captain  required  to  be  mounted  is  a  proper 
charge  against  the  United  States,  said  horse  having  been 
kept  and  foraged  at  a  place  other  than  that  at  which  said 
officer  was  on  duty. 

"  The  forage  paid  for  on  the  aforesaid  voucher  was  issued 
at  Lyndon,  Ky.,  to  one  of  the  two  authorized  private  horses 
belonging  to  Capt.  George  Vidmer,  Eleventh  Cavalry,  U.  S. 
Army,  during  the  month  of  October,  1908,  while  said  officer 
was  on  mounted  duty  at  Camp  Columbia,  Cuba,  where  he 
had  his  other  horse. 

"  Section  1272,  Revised  Statutes,  provides  that : 
^  *  Forage  shall  be  allowed  to  officers  only  for  horses  au- 
thorized by  law,  and  actually  kept  by  them  in  service  when 
on  duty  and  at  the  place  where  they  are  on  duty.' 

"  The  act  of  May  11, 1908  (35  Stat,  117),  provides  that: 
"  *  Nothing  in  the  act  making  appropriations  for  the  legis- 
lative, executive,  and  "judicial  expenses  of  the  Government 
for  the  fiscal  year  nineteen  hundred  and  eight,  or  any  other 
act,  shall  hereafter  be  held  or  construed  so  as  to  deprive 
officers  of  the  Army,  wherever  on  duty  in  the  military  service 
of  the  United  States,  of  forage,-bedding,  shoeing,  or  shelter 
for  their  authorized  number  of  horses,  or  of  anv  means  of 
transportation  or  maintenance  therefor  for  which  provision 
is  made  by  the  terms  of  this  act.' 
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*'  The  authorized  number  of  private  horses  for  a  captain 
required  to  be  mounted  is  two.  (See  36  Stat,  108,  and  par. 
1088,  Army  Regulations,  1908.) 

"Appropriation  is  made  for  forage  for  the  authorized 
number  of  an  officer's  horses.     (See  35  Stat.,  117.) 

"  Paragraph  1293,  Army  Regulations  of  1908,  as  amended 
by  General  Orders,  No.  153,  War  Department,  September  23, 
1908,  provides  as  follows : 

"  '1293.  Officers  below  the  grade  of  major  providing  their 
own  mounts  do  not  forfeit  the  right  to  adaitional  pay  by 
reason  of  absence  on  account  of  sickness  or  on  ordinary  leave, 
nor  will  the  mere  fact  that  such  officers  are  temporarily 
detached  from  the  stations  where  their  mounts  are  Kept  de- 

Erive  them  of  their  right  to  the  additional  pay  so  long  as  the 
orses  are  actually  and  exclusively  owned  and  kept  for  their 
use  in  the  military  service.  When  officers  required  to  be 
mounted  are  temporarily  separated  from  their  mounts  due 
to  orders  from  the  War  Department  placing  them  upon  de- 
tached service  which  duty  does  not  in  itself  require  them  to 
have  their  mounts  with  them,  or  when  such  officers  are 
ordered  to  duty  at  oversea  stations  and  at  the  time  of  depar- 
ture the  Government,  for  any  reason  whatever,  refuses  to 
transport  their  mounts  either  to  or  from  such  station,  the 
right  of  such  officers  to  draw  the  additional  pay  authorized 
under  the  provisions  of  para^aph  1292  shall  not  be  ques- 
tioned, nor  does  the  officer  in  either  of  the  above  cases  forfeit 
the  right  to  have  his  mounts  maintained  at  Government 
expense  as  provided  in  paragraph  1104.' 

"  It  does  not  appear  in  the  case  under  consideration 
whether  or  not,  when  Captain  Vidmer  was  ordered  to  duty 
which  required  him  to  be  mounted  at  Camp  Columbia,  Cuba, 
or  at  the  time  of  his  departure  for  such  duty,  the  Govern- 
ment, for  any  reason  whatever,  refused  to  transport  one  of 
his  mounts  to  said  station,  but  as  it  does  appear  from  the 
papers  in  the  case  that  the  issue  of  forage  to  the  horse  kept 
at  Lyndon,  Ky.,  was  approved  bj^  the  Secretary  of  War,  such 
approval  operates  either  as  a  waiver  of  the  regulations  or  is 
tantamount  to  a  determination  that  the  issue  of  forage  comes 
within  the  law  and  the  regulations. 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  the  provision  of  law  cited 
from  the  act  of  May  11,  1908  (35  Stat,  117),  taken  in  con- 
nection with  the  appropriation  for  forage  in  kind  for  the 
authorized  number  of  officers'  horses,  made  by  the  same  act, 
modifies  section  1272,  Revised  Statutes,  by  removing  the  re- 
striction as  to  the  issue  of  forage  at  the  place  where  the  officer 
is  on  duty. 

"  I  am  also  of  the  opinion,  and  so  decide,  that  the  cost  of 
the  allowance  of  forage  issued  to  a  private  horse  or  horses 
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beloBgiiig  to  a  captain  required  to  be  mounted  is  a  proper 
charse  against  the  United  States  while  such  officer  is  sepa- 
rated from  such  horse  or  horses  under  the  circumstances 
stated  in  paragraph  1293,  Army  Regulations,  1908,  as 
amended  by  General  Orders,  No.  168,  of  1908." 

Section  1272,  Revised  Statutes,  provides : 

"Forage  shall  be  allowed  to  officers  only  for  horses 
authorized  by  law,  and  actually  kept  by  them  in  service  when 
on  duty  and  at  the  place  where  they  are  on  duty." 

The  act  of  May  11, 1908  (35  Stat.,  108),  provides: 

"That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  e<}uipments  for  all  officers  of  the  Army  below  the 

Eade  of  major  required  to  be  mounted ;  but  in  case  any  officer 
low  the  OTade  of  major  required  to  be  mounted  provides 
himself  with  suitable  mounts  at  his  own  expense,  he  shall  re- 
ceive an  addition  to  his  pay  of  one  hundred  and  fifty  dollars 
e»r  annum  if  he  provides  one  mount,  and  two  hundred  dol- 
rs  per  annum  it  he  provides  two  mounts," 

The  same  act,  on  page  117,  provides : 

"Regular  supplies  of  the  Quartermaster's  Department, 
*  *  *  and  for  the  authorized  number  of  officers'  horses, 
including  bedding  for  the  animals;  and  nothing  in  the  act 
making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year  nine- 
teen hundred  and  eight,  or  any  other  act,  shall  hereafter  be 
held  or  cqnstrued  so  as  to  deprive  officers  of  the  Army, 
wherever  on  duty  in  the  military  service  of  the  United 
States,  of  forage,  bedding,  shoeing,  or  shelter  for  their 
authorized  num&Br  of  horses,  or  of  any  means  of  transporta- 
tion or  maintenance  therefor  for  whicn  provision  is  made  by 
the  terms  of  this  act ;    *    ♦    *." 

This  reference  in  said  act  to  the  legislative,  executive,  and 
judicial  appropriation  act  is  evidently  to  such  provisions 
therein  as,  under  State  Department  (36  Stat.,  198),  "For 
miscellaneous  expenses,  including  the  purchase,  care,  and  sub- 
sistence of  horses,  to  he  used  only  for  oiflcial  purposes;  "  un- 
der Treasury  Department  (irf.,  206) , "  For  purchase  of  horses 
and  wagons,  for  office  and  mail  service,  to  he  used  only  for 
official  purposes^  care  and  subsistence  of  horses ;"  under  War 
Department  {id.^  216), "  Expenses  of  horses  and  wagons  to  he 
used  only  for  official  purposes;  "  and  under  Post-Office  De- 
partment (trf.,  235),  "For  purchase,  exchange,  and  keeping 
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of  horses  and  wagons,  *  *  ^  to  he  used  only  for  of/icid 
purposes,'*^ 

It  would  seem  from  these  various  provisions  in  the  legis- 
lative, executive,  and  judicial  appropriation  act  that  there 
was  some  thought  in  the  mind  of  Congress  that  said  pro- 
visions might  possibly  have  the  effect  of  depriving  officers 
of  the  Army,  under  certain  circumstances  of  service,  of  for- 
age, etc.,  for  their  authorized  number  of  horses,  and  hence 
the  enactment  of  the  above  provision  in  the  act  of  May  11, 
1908. 

I  find  nothing  in  the  act  of  May  11,  1908,  supra^  which,  in 
my  opinion,  either  in  express  terms  or  by  necessary  implica- 
tion, repeals  or  modifies  any  part  of  section  1272,  Revised 
Statutes.  That  section,  in  my  judgment,  remains  in  full 
force  and  effect,  and  under  its  provisions  forage  can  be 
allowed  to  officers  only  for  the  horses  authorized  by  law 
which  are  actually  kept  by  them  at  the  place  where  they 
(officers)  are  on  duty. 

In  the  case  out  of  which  the  Auditor^s  decision  arises  it 
appears  that  the  officer  owned  two  horses,  one  of  which  he 
had  with  him  in  Cuba,  and  the  other  was  at  Lyndon,  Ky. 
The  officer  gives  as  his  reason  for  not  having  the  second 
horse  with  him  in  Cuba  that  he  considered  it  too  valuable  to 
be  exposed  to  the  trip  to  Cuba  and  return. 

The  decision  of  the  Auditor  is  disapproved.    • 


PAYMENT  OF  TUITION  FEES  FOR  THE  INSTRUC- 
TION OF  AN  ENLISTED  MAN  OF  THE  ARMY  IN 
THE  USE  AND  CARE  OF  AN  AUTOMOBILE. 

Tbe  tuition  fees  for  the  instruction  of  an  enUsted  man  of  the  Army 
in  the  use  and  care  of  an  automobile  for  the  fiscal  year  1909  is  not 
a  proper  charge  against  the  appropriation  **  Transportation  of  the 
Army  and  its  supplies,  1909,"  or  "  Incidaital  expenses,  Quarter- 
master's Department,  1909.**  If  such  fees  are  properly  payable 
at  all,  they  would  be  from  the  appropriation  '*  Ck>ntingencieB  of 
the  Army,  1909,**  but  the  expenditure  must  be  specifically  ordared 
by  the  Secretary  of  War. 

(Decision  by  Assistant  Comptroller  Mitchell^  May  17^  1909.) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
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13th  instant^  making  an  original  construction  of  a  statute  as 
follows: 

"  In  the  examination  of  the  disbursing  accounts  of  quarter- 
masters of  the  United  States  Army  now  under  consideration 
in  this  office,  the  question  arises  as  to  whether  the  appropria- 
tion, *  Transportation  of  the  Army  and  its  supplies,  1909,' 
or  any  other  appropriation  made  by  Congress  for  the  support 
of  the  Army  is  properly  chargeable  with  the'aiqount  of 
tuition  fees  charged  by  an  automobile  school  for  instruction 
furnished  an  enlisted  man  to  enable  him  to  become  an  expert 
chauffeur,  and  to  obtain  a  local  license  to  run  an  automobile, 
owned  and  used  by  the  Government. 

"  The  Comptroller  of  the  Treasury  has  heretofore  decided 
lis  Comp.  Dec,  274)  that  automobiles  for  the  use  of  the 
Army  may  be  purchased  and  charged  to  the  appropriation, 
'Transportation  of  the  Army  and  its  supplies,"  but  said 
appropriation  does  not  make  any  provision,  either  expressly 
or  oy  implication,  for  the  payment  of  instruction  for  enlisted 
men  of  the  Army.  I  am  therefore  of  the  opinion,  and  so 
decide,  that  the  appropriation, '  Transportation  of  the  Army 
and  its  supplies,  1909,'  is  not  properly  chargeable  with  the 
tuition  fees  in  question. 

"  If  automobiles  are  to  be  maintained  by  the  War  De- 
partment for  official  use,  it  would  appear  to  be  necessary  that 
the  operators  of  such  automobiles  should  be  fully  competent 
to  handle  the  machines  under  their  charge,  and  if  the  neces- 
sary instructors  are  not  available  in  the  Army,  I  am  of  the 
opinion  that  tuition  in  a  school  for  the  instruction  of  such 
operator  is  a  reasonable  and  necessary  expense  for  the  care 
and  preservation  of  government  property. 

"  There  is  no  appropriation  for  the  support  of  the  Army 
which  provides  in  express  terms  for  the  payment  of  tuition 
fees  or  the  hire  of  civilian  instructors  for  enlisted  men  of  the 

"  The  appropriation, '  Incidental  expenses.  Quartermaster's 
Department,  1909,'  after  making  provision  for  various  ex- 
penses, contains  the  following  language: 

"  *And  such  additional  expenditures  as  are  necessary  and 
authorized  by  law  in  the  movements  and  operations  of  the 
Army,  and  at  military  posts,  and  not  expressly  assigned  to 
any  other  department.' 

"  I  am  therefore  of  the  opinion,  and  so  decide,  that  tuition 
fees  for  the  instruction  of  an  enlisted  man  of  the  Army  in 
the  use  and  care  of  an  automobile  is  a  proper  charge  against 
the  appropriation  '  Incidental  expenses.  Quartermaster's  De- 
partment, 1909.' " 

I  do  not  agree  with  the  Auditor  that  the  tuition  fee  in 
question  is  a  proper  charge  against  the  appropriation,  "  In- 
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cidental  expenses,  Quartermaster's  Department,  1909."  The 
clause  in  such  appropriation, ''  and  such  additional  expendi- 
tures as  are  necessary  and  authorized  hy  law  ''  refers,  I  think, 
to  such  additional  expenditures  as  there  is  express  statutory 
authorization  therefor.  (See  16  Op.  Att.  Gen.,  67  and  127.) 
I  know  of  no  statute  expressly  authorizing  instruction  to  an 
enlisted  ma^  of  the  Army  in  the  use  and  care  of  an  auto- 
mobile. 

The  act  of  May  11,  1908  (35  Stat,  106),  making  appro- 
priation for  the  support  of  the  Army  for  the  fiscal  year  1909, 
provides,  under  "  Contingencies  of  the  Army,''  as  follows: 

"  For  all  contingent  expenses  of  the  Army  not  otherwise 
provided  for,  and  embracing  all  branches  of  the  military 
service,  including  the  oflSce  of  the  Chief  of  Staff,  to  be  ex- 
pended under  the  immediate  orders  of  the  Secretary  of  War, 
nfteen  thousand  dollars.'' 

It  would  seem  that  if  this  account  is  properly  payable  at 
all  it  would  be  from  this  provision  of  appropriation,  but  the 
expenditure  must  be  specifically  ordered  by  the  Secretary 
of  War. 

The  decision  of  the  Auditor  that  the  appropriation 
"  Transportation  of  the  Army  and  its  supplies,  1909,"  is  not 
properly  chargeable  with  the  tuition  fee  in  question  is  ap- 
proved, and  his  decision  that  said  fee  is  a  proper  charge 
against  the  appropriation  '^  Incidental  expenses.  Quarter- 
master's Department,  1909,"  is  disapproved.  (See  16  Comp. 
Dec,  231,  as  to  license.) 


RELIEF  OF  DESTITUTE  SEAMEN. 

Where  an  American  seaman  Is  discharged  on  account  of  injuries 
received  as  a  result  of  his  own  willful  misconduct  and  dis- 
obedience of  orders,  the  ship  is  not  liable  for  cure  and  mainte- 
nance after  discharge.  In  such  case,  if  the  seaman  is  destitute, 
the  expenses  of  care  and  maintenance  should  be  paid  from  the 
appropriation  "  Relief  and  protection  of  American  seamen.'* 

{Comptroller  Tracewell  to  the  Secretary  of  State^  May  17 j 

1909.) 

I  have  received  your  letter  of  the  24th  ultimo  as  fcdlows: 

"  I  inclose  herewith  copies  of  correspondence  between  this 
.  department  and  the  American  consulate-general  at  Yoko- 
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hama,  Japan,  with  reference  to  the  payment  of  the  mainte- 
nance and  hospital  expenses  of  an  American  seaman  dis- 
charged from  an  American  vessel  on  account  of  injury  re- 
ceived while  in  the  employ  of  the  vessel.  As  it  will  be  seen 
that  the  owners  of  the  vessel  protest  against  the  decision 
rendered  by  you  on  March  4,  1908  (which  was  quoted  in  full 
in  this  department's  circular  instruction  of  June  5,  1908,  to 
the  American  consular  officers) ,  which  decision  was  followed 
by  this  department  in  its  instruction  of  February  2,  1909, 
to  the  American  vice-consul  at  Yokohama,  this  department 
would  be  glad  to  receive  an  expression  or  your  opinion  as 
to  whether  the  facts  in  this  case  are  such  that  jrour  decisions 
of  March  4  and  November  30,  1908,  apply  to  it  or  whether 
the  facts  so  differ  that  there  is  a  liability  on  the  part  of  this 
Government.'' 

It  appears  from  the  papers  referred  to  that  A.  A.  Foster, 
an  American  seaman,  was  discharged  from  the  American 
bark  John  Winthrop^  at  Hakodate,  Japan,  on  account  of  an 
injury.  Consular  Agent  Bang,  who  discharged  him,  states 
that: 

"  This  man  is  one  of  the  crew  who  on  the  morning  of  the 
29th  of  July,  1908,  refused  duty  while  the  vessel  was  in  this 
harbor.  Shortly  after  refusing  duty,  this  man,  accidentally 
or  otherwise,  fell  down  the  forward  companion,  lacerating 
his  ear  and  sustaining  other  injuries  to  his  head.  The 
master  brought  him  on  shore,  where  he  was  given  medical 
attendance." 

The  agent  of  the  American  bark  John  Winthrop  states 
that: 

^' The. said  seaman  was  not  hurt  or  injured  while  in  the 
service  of  the  ship,  but  while  he  was  in  a  state  of  mutiny,  and 
after  having  repeatedly  refused  duty  and  become  intoxi- 
cated, he  fen  down  the  fore  hatch." 

I  am  of  the  opinion  that  the  injury  to  the  seaman  was 
due  to  his  own  misconduct  and  willful  disobedience  of 
orders.  These  facts  distinguish  this  case  from  the  cases 
decided  March  4,  1908  (14  Comp.  Dec,  670),  and  November 
80,  1908  (15  Comp.  Dec.,  348),  respectively. 

In  the  case  of  The  Osceola  (189  U.  S.,  158,  170),  which 
announced  the  principles  upon  which  the  decisions  above 
cited  were  based,  the  Supreme  Court,  after  a  review  of  the 
laws  and  codes  of  the  principal  countries  as  to  liability  of  the 
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ship  for  cure  and  maintenance  of  a  seaman  falling  sick  or 
injured  in  the  service  of  the  ship,  referred  to  the  fact  that: 

"  In  all  of  them  there  is  a  provision  against  liability  in 
case  of  injuries  received  by  the  sailor's  willful  misconduct.*' 

There  is  nothing  in  maritime  law  or  the  ordinary  form 
of  contract  with  seamen  made  under  the  laws  that  exempts 
them  from  the  consequences  of  their  own  willful  neglect 
of  orders.  On  the  other  hand,  the  courts  seem  to  recognize 
that  the  right  to  cure  and  maintenance  may  be  forfeited 
when  the  injury  is  the  result  of  their  own  misconduct.  (Tfis 
Mars,  149  Fed.  Rep.,  729,  731.) 

An  injury  so  produced  can  not  be  said  to  have  been  re- 
ceived in  the  service  of  the  vessel. 

The  principles  of  my  decisions  of  March  4  and  November 
80,  1908,  do  not  apply  under  the  facts  appearing  in  the  case 
of  A.  A.  Foster  submitted  by  you,  because  the  injury  was  the 
result  of  his  own  willful  misconduct. 

The  expenses  for  care  and  maintenance  of  the  destitute 
seaman,  under  the  facts  stated,  would  be  a  proper  charge 
against  the  appropriation  for  "Relief  and  protection  of 
American  seamen,"  instead  of  a  charge  against  the  vessel. 


BURIAL  OF  INDIGENT  ARMY  NURSES  IN  THE 
DISTRICT  OF  COLUMBIA. 

The  appropriation  made  by  tlie  act  of  May  27,  1908,  for  burial  of  in- 
digent ex-Union  soldiers  dying  within  the  limits  of  the  District 
of  Columbia,  Is  not  available  for  the  payment  of  the  burial 
expenses  of  honorably  discharged  Army  nurses  dying  in  indigent 
circumstances  In  the  District  of  Columbia. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War, 
May  18, 1909.) 

By  your  authority,  I  have  received  a  communication,  dated 
the  17th  instant,  from  the  Quartermaster-General  of  the 
Anny,  requesting  my — 

"  decision  whether  the  appropriation  for-  burial  of  indigent 
ex-Union  soldiers  dying  within  the  limits  of  the  District  of 
Columbia  (sundry  civil  appropriation  act,  approved  May  27, 
1908)  includes  payment  of  burial  expenses  of  honorably  dis- 
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chargjed  Army  nurses  dying  in  indigent  circumstances  in  the 
District  of  Columbia." 

In  a  letter  accompanying  said  request  it  is  stated  that  one 
Sarah  E.  Thompson,  who  died  in  the  city  of  Washington 
April  22,  1909,  and  was  buried  at  the  Arlington  National 
Cemetery  April  24,  1909,  served  as  nurse  and  spy  in  the  war 
of  the  rebellion  from  1861  to  1865. 

The  sundry  civil  appropriation  act  of  May  27,  1908  (35 
Stat,  362),  for  the  fiscal  year  1909,  contains  the  following 
provision : 

"  Burial  of  indigent  soldiers  :  For  expenses  of  burying 
in  the  Arlington  National  Cemetery,  or  in  the  cemeteries  of 
the  District  of  Columbia,  indigent  ex- Union  soldiers,  ex- 
sailors,  or  ex-marines  of  the  United  States  service,  either 
re^lar  or  volunteer,  who  have  been  honorably  discharged  or 
retired  and  who  die  in  the  District  of  Columbia,  to  be  dis- 
bursed by  the  Secretary  of  War,  at  a  cost  not  exceeding  forty- 
five  dollars  for  such  burial  expenses  in  each  case,  exclusive  of 
cost  of  grave,  three  thousand  five  hundred  dollars,  one-half 
of  which  sum  shall  be  paid  out  of  the  revenues  of  the  District 
of  Columbia," 

Said  appropriation  act  limits  the  payment  of  burial  ex- 
penses to  three  classes  of  persons  dying  in  indigent  circum- 
stances, namely,  ex-Union  soldiers,  ex-sailors,  and  ex-marines. 
An  Army  nurse  is  not  embraced  in  any  of  said  classes,  and  I 
am  of  opinion  that  the  appropriation,  supra^  is  not  available 
*for  the  payment  of  the  burial  expenses  of  honorably  dis- 
charged Army  nurses  dying  in  indigent  circumstances  in  the 
District  of  Columbia. 


PAYMENT  OF  RETAINED  PERCENTAGES. 

Where  a  contract  provides  that  the  supplies  to  be  deUvered  under  it 
may  be  increased  20  per  cent  at  any  time  during  its  continuance, 
at  the  option  of  the  United  States,  and  further  provides  for  a 
reservation  of  10  per  cent  from  each  payment  until  final  settle- 
ment, no  part  of  said  10  per  cent  reservations  can  be  paid  prior 
to  the  delivery  and  acceptance  of  any  supplies  required  by  in- 
crease orders  given  during  the  continuance  of  the  contract. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
May  20,  1909.) 

The  Quartermaster-General,  U.   S.  Army,  by  your  au- 
thority, has  transmitted  to  this  office  contract  entered  into 


Digitized  by  VjOOQIC 


744  DECISIONS  OF  THE  COMPTROLLER. 

March  25,  1908,  between  Lieut.  Col.  W.  W.  Robinson,  jr., 
Deputy  Quartermaster-General,  U.  S.  Army,  and  Joseph 
N.  Snellenberg,  of  Philadelphia,  Pa.,  for  furnishing  various 
articles  of  furniture  therein  specified  on  or  before  January 
16,  1909,  together  with  supplemental  contract  entered  into 
between  said  parties  on  December  24,  1908,  extending  the 
time  for  the  completion  of  the  deliveries  required  under 
original  contract  until  April  16,  1909.  (As  to  extension  of 
contract,  see  48  MS.  Comp.  Dec.,  1358,  March  10,  1909.) 
Article  I  of  the  contract  provides: 

"That  the  quantity  of  furniture  to  be  delivered  under 
this  contract  may  be  increased  20  per  cent,  at  any  time  dur- 
ing its  continuance,  at  the  option  of  the  United  States." 

Accompanying  the  contracts  are  a  number  of  small  in- 
crease orders  under  the  20  per  cent  clause,  supra^  ranging  in 
date  from  March  27, 1908,  to  April  6,  1909.  It  appears  that 
some  of  these  increase  orders  have  not  as  yet  been  filled. 

Article  VII  of  the  contract  provides  that  the  supplies 
are — 

"  to  be  paid  for  by  the  disbursing  quartermaster  at  Chicago, 
Illinois,  as  soon  as  practicable  after  the  acceptance  of  uie 
supplies,  in  funds  furnished  by  the  United  States  for  the 

gurpose,  reserving  ten  per  cent  from  each  payment  until 
nal  settlement,  on  completion  of  the  contract  or  otherwise." 

The  contractor  requests  to  be  paid  the  10  per  cent  retained^ 
under  Article  VII,  supra^  from  previous  payments  made 
to  him,  without  waiting  for  the  delivery  and  acceptance  of 
the  articles  not  yet  furnished  under  the  20  per  cent  increase 
orders  under  Article  I  of  the  contract,  supra. 

You  state  with  reference  to  the  increase  orders  as  follows: 

"  It  will  be  observed  by  reference  to  copies  of  letters  filed 
with  the  contract  that  the  increase,  so  far  as  called  for,  has 
been  divided  into  a  very  large  number  of  small  orders,  and 
these  have  been  placed  at  various  times,  as  additional  requi- 
sitions were  received  and  approved,  during  a  period  of  more 
than  a  year.  Some  of  the  material  for  this  furniture  is  of 
unusual  dimensions  and  accordingly  requires  considerable 
time  in  procuring  and  preparing  for  the  manufacture,  and 
factories  make  up  the  articles  in  lots  and  not  by  the  single 
piece.  For  these  reasons  and  the  late  placing  of  some  of  the 
orders  the  contractor  should  not  be  expected  to  complete  the 
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increase  at  the  rate  of  progress  specified  in  the  contract. 
Thus  the  action  of  the  Government  results  in  a  later  comple- 
tion than  if  the  maximum  of  the  increase  had  been  ordered 
at  one  time  before  the  close  of  the  time  limit  originally 
fixed." 

You  request  my  decision  whether — 

^^  under  the  circumstances  of  placing  orders  with  Joseph 
N.  Snellenber|p  fcnr  certain  articles  of  furniture  to  make  up 
the  increase  m  quantity  desired  under  the  option  of  the 
accompanying  contract,  payment  of  the  10  per  cent  withheld 
on  partial  payments  as  retained  percentages,  less  such  part 
thereof  as  may  be  deemed  sufficient  to  fully  protect  the  in- 
terests of  the  Government,  is  authorized  at  this  time  instead 
of  waiting;  until  delivery  and  acceptance  of  all  articles  or- 
dered as  increases,  and  if  so,  whetner  a  supplemental  con- 
tract for  that  purpose  should  first  be  entered  into." 

Under  Article  I  of  the  contract  the  United  States  possessed 
the  right  to  increase  the  quantity  of  furniture  therein  speci- 
fied to  be  delivered  20  per  cent  at  any  time  during  its  con- 
tinuance. The  increase  orders  in  question  were  made  during 
the  continuance  of  the  contract. 

Under  Article  VII  of  the  contract  the  United  States  fur- 
ther possessed  the  right  to  withhold  from  each  payment, 
which  includes  payments  for  increase  orders  as  well  as  for 
the  furniture  specifically  named  in  the  contract,  10  per  cent, 
"until  final  settlement,  on  completion  of  the  contract  or 
otherwise."  Final  settlement  can  not  be  made  until  the 
delivery  and  acceptance  of  the  articles  not  yet  furnished 
under  ^e  increase  orders. 

To  pay  any  part  of  said  10  per  cent  reservations  prior  to 
final  settJement  would  be  an  attempted  waiver  on  the  part  of 
the  Government  of  its  right  to  retain  the  same  without  a 
consideration  therefor.  Such  deferred  payments  are  security 
for  the  full  performance  of  the  contract  and  are  for  the 
benefit  of  the  surety  as  well  as  for  the  Government.  Payment 
of  the  same  is  not,  in  my  opinion,  authorized  until  final  settle- 
ment (15  Comp.  Dec,  55;  12  id.^  409;  11  id.y  326;  4  id.^ 
687;  42  MS.  Comp.  Dec.,  198,  July  23, 1907.) 
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PAYMENT     FOR     PRIXTING     CATAIXXIUES     OF 
SALES  OF  USELESS  ORDNANCE  MATERLiL. 

The  expenses  of  printing  catalogaes  of  the  sale  of  useless  ordnance 
material^  sold  under  the  authority  of  the  act  of  March  3,  1875, 
are  payable  from  the  proceeds  of  the  sale  before  being  deposited 
in  the  Treasury,  and  Treasury  Department  Circular  Na  54  of 
1907  does  not  apply  where  such  printing  Is  done  by  the  Public 
Printer. 

{Comptroller  TraceweU  to  the  Secretary  of  War^  May  20 , 

1909.) 

By  your  authority,  I  am  in  receipt  of  a  letter  dated  May 
11, 1909,  from  the  Chief  of  Ordnance,  in  which  it  is  requested 
that  authority  be  granted  hereafter  to  retain  sufficient  funds 
from  the  proceeds  derived  from  the  sale  of  useless  ordnance 
material  to  meet  the  cost  of  printing  connected  therewith,  and 
in  cases  where  such  printing  is  done  by  the  Public  Printer, 
that  payment  therefor  be  made  by  the  disbursing  officer  by 
means  of  a  deposit  to  the  credit  of  the  proper  appropria- 
tion, regardless  of  the  requirements  of  the  provisions  of 
Treasury  Department  Circular  No.  54  of  1907. 

I  understand,  and  this  decision  is  based  upon  such  under- 
standing, that  the  ordnance  material  sold  consists  of  waste 
products,  or  condemned  stores  accumulating  at  the  various 
arsenals  throughout  the  country,  and  that  the  expense  of 
printing  catalogues  of  the  same  is  printing  for  a  field  service 
as  distinguished  from  printing  for  the  War  Department 
proper,  and  that  the  expense  of  such  printing  is  not  charge- 
able to  the  allotment  for  public  printing  and  binding  for  the 
War  Department. 

Ocular  No.  54  provides  that: 

"  Hereafter  vouchers  for  services  rendered  or  supplies 
furnished  by  one  department,  bureau,  or  office  to  another 
department,  bureau,  or  office  must  be  sent  directly  to  the 
proper  accounting  officer  of  the  Treasury  Department  for 
settlement." 

Under  the  act  approved  March  3, 1875  (18  Stat.,  388),  the 
sale  of  useless  ordnance  material  on  hand  is  authorized,  the 
proceeds  therefrom  to  be  turned  into  the  Treasury,  and  an 
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amount  equal  to  the  net  proceeds  of  such  sale  is  therein 
appropriated  for  the  purpose  of  procuring  a  supply  of  ma- 
terial adapted  in  manufacture,  and  caliber  to  the  present 
wants  of  the  war  service,  and  limiting  the  amount  of  such 
appropriation  available  for  expenditure  within  any  one  year 
to  the  sum  of  $75,000. 

I  do  not  think  that  the  appropriation  created  by  the  act  of 
March  3, 1875,  supra^  is  available  for  the  payment  of  expenses 
incurred  in  connection  with  such  sales.  I  am  of  the  opinion, 
therefore,  that  the  Auditor  is  without  authority  to  effect  a 
transfer  settlement  between  the  said  appropriation  and  the 
appropriation  for  "  Public  printing  and  binding  "  under  the 
provisions  of  Circular  No.  54,  supra. 

The  act  of  June  8, 1896  (29  Stat.,  268),  provides  that  from 
the  proceeds  of  sales  of  old  material,  condemned  stores,  sup- 
plies, or  other  public  property  of  any  kind  may  be  paid  the 
expenses  of  such  sales  before  being  deposited  into  the  Treas- 
ury either  as  miscellaneous  receipts  or  to  the  credit  of  appro- 
priations to  which  such  proceeds  may  under  authority  of  law 
be  deposited. 

It  would  appear,  in  view  of  the  foregoing,  that  it  is  compe- 
tent for  the  disbursing  officer  handling  the  proceeds  of  such 
sales  to  meet  the  cost  of  printing,  where  the  printing  is  done 
by  the  Public  Printer,  by  means  of  a  deposit  to  the  credit  of 
the  proper  appropriation  under  Treasury  Department  Cir- 
cular No.  48  of  June  11,  1906. 

In  this  connection  attention  is  invited  to  my  decision  of 
April  23, 1906  (37  MS.  Comp.  Dec.,  245). 


REBURIAL  OF  DECEASED  SOLDIERS. 

Where  the  United  States  has  borne  the  expenses  of  Interment  of  de- 
ceased soldiers,  there  Is  no  legal  Justification  for  incurring  any 
further  expense  for  reburial,  and  the  expenditure  for  such  pur- 
pose from  appropriation  *' Transportation  of  the  Army  and  its 
supplies,"  or  other  appropriation,  Is  unauthorized. 

{Decision  by  Assistant  Comptroller  Mitchell,^  May  20^  1909.) 

Second  Lieut.  E.  L.  Hooper,  Twelfth  U.   S.   Infantry, 
quartermaster,  appealed  April  17,  1909,  from  the  action  of 
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the  Auditor  for  the  War  Department  in  settlement  No.  6859, 
dated  March  31,  1909. 

By  said  settlement  the  Auditor  disallowed  the  sum  of  $120, 
the  amount  of  voucher  No.  4-B,  January,  1908,  which  was  in 
payment  for  all  material  and  labor  necessary  to  remove  the 
remains  of  five  deceased  soldiers  and  four  headstones  from 
Lakeside  Cemetery,  Buffalo,  N.  Y.,  to  the  Post  Cemetery, 
Fort  Niagara,  N.  Y.,  because : 

"  The  Comptroller  of  the  Treasury  in  his  decision  of  May 
7,  1907,  used  the  following  language :  ^Authorized  agents  of 
the  War  Department  were  without  authority  to  incur  the 
expense  of  more  than  one  burial  or  interment  of  the  remains 
of  an  officer;  or  in  other  words,  to  incur  the  expense  of  a  re- 
burial  or  re-interment'  In  the  present  case  there  had  already 
been  paid  to  the  Lakeside  Cemetery  Association  under  their 
contract  of  April  28d,  1900,  for  each  of  the  five  remains  in 
question  the  contract  price  of  thirty-five  ($86.00)  dollars,  for 
original  burial  and  future  care  of  the  maves.  In  view  of  the 
foregoing  decision,  credit  on  this  voucher  is  disallowed." 

Upon  the  authority  of  the  Secretary  of  War,  through  the 
Quartermaster-General  of  the  Army,  an  agreement  was  en- 
tered into  between  the  Quartermaster's  Department  of  the 
Army  and  the  Lakeside  Cemetery  Association  at  Buffalo, 
as  follows: 

"Articles  of  agreement,  entered  into  this  23d  day  of  April, 
1900,  between  Colonel  J.  M.  Moore,  Assistant  Quartermaster- 
General,  U.  S.  Army,  of  the  first  part,  and  the  Lakeside 
Cemetery  Association  of  Buffalo,  of  the  county  of  Erie, 
State  of  New  York,  of  the  second  part 

"  This  agreement  witnesseth,  that  the  said  Colonel  J.  M. 
Moore,  Assistant  Quartermaster-General,  U.  S.  Army,  for 
and  in  behalf  of  the  United  States  of  America,  and  the  said 
Lakeside  Cemetery  Association,  for  itself,  its  successors,  and 
assigns,  have  mutually  agreed  and  by  these  presents  do 
mutually  covenant  and  agree  to  and  with  each  other  as  fol- 
lows, viz: 

"Article  1.  That  the  said  Lakeside  Cemetery  Associa- 
tion, for  itself  and  its  successors,  shall^  and  by  these  presents 
does  hereby  agree  to,  and  set  aside  m  perpetuity,  for  the 
exclusive  use  of  the  United  States^  a  lot  in  Lakeside  Ceme- 
tery, situated  and  lying  in  the  vicinity  of  the  said  Buffalo, 
New  York,  to  contain  space  for  fifty  (60)  graves,  each  grave 
to  contain  thirty-six  (36)  square  feet,  for  the  interment 
therein  of  the  remains  of  officers  and  enlisted  men  only,  who 
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may  hereafter  die  at  the  military  post  of  Fort  Porter,  New 
York;  each  interment  to  be  paid  for  by  the  United  States 
when  made,  at  a  price  of  thirty-five  dollars  ($36.00),  which 
payment  is  to  include  grave,  opening,  filling,  transportation 
of  body  from  railroad  depot  at  Buffalo,  N.  Y.  Comn  not  to 
exceed  the  sum  of  ten  dollars  ($10.00),  properly  setting  the 
regulation  headstones  when  furnished  by  the  United  States, 
and  future  care  of  the  graves,  which  shall  be  kept  in  good 
order  by  the  Cemetery  Association  in  accordance  with  its 
published  rules  and  r^ulations,  all  without  any  additional 
cost  to  the  United  States. 

"Abticlb  2.  This  provision  to  take  effect  from  the  date  of 
this  agreement." 

Under  date  of  November  14,  1907,  the  chief  quartermaster, 
Department  of  the  East,  addressed  the  Lakeside  Cemetery 
Association  as  follows: 

"  In  accordance  with  instructions  of  the  Acting  Secretary 
of  War,  dated  November  13,  1907,  you  are  hereby  notified 
that  the  agreement  entered  into  by  you,  under  date  of  April 
23,  1900,  with  Col.  J.  M.  Moore,  Assistant  Quartermaster- 
General,  U.  S.  Army,  on  behalf  of  the  United  States,  by 
which  you  bound  yourselves  to  set  aside  in  perpetuity,  for 
the  exclusive  use  of  the  United  States,  a  lot  m  Lakeside 
Cemetery,  situated  and  lying  in  the  vicinity  of  the  city  of 
Buffalo,  N.  Y.,  for  the  interment  therein  of  the  remains  of 
officers  and  enlisted  men  who  might  die  at  the  military  post 
of  Fort  Porter,  N.  Y.,  is  hereby  terminated,  and  instructions 
have  this  day  been  communicated  to  the  commanding  officer. 
Fort  Eorter,  to  remove  from  Lakeside  Cemetery  to  the  ceme- 
tery on  the  government  reservation  at  Fort  Niagara,  Youngs- 
town,  N.  Y.,  the  five  bodies  now  buried  in  the  plot  in  Lake- 
side Cemetery,  above  referred  to." 

It  appears  that  during  the  period  the  above  agreement 
was  in  force  there  were  interments  of  five  deceased  soldiers  in 
said  cemetery. 

Under  date  of  April  21,  1909,  this  office  addressed  the 
Secretary  of  War,  requesting  an  expression  of  opinion  by 
him  as  to  what  authority  of  law  there  was  for  the  removal 
of  the  remains,  as  shown  in  this  case.  Under  date  of  Mav 
15,  1909,  in  reply  to  said  request,  the  Acting  Secretary  of 
War  forwarded,  without  comment,  a  statement  of  the 
Quartermaster-General  of  the  Army,  as  follows : 

"The  remains  of  the  five  United  States  soldiers  of  the 
Mexican  war,  within  referred  to,  were  removed  from  the 
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soldiers'  plot  of  the  Lakeside  (Incorporated)  Cemetery  to 
the  military  cemetery  on  the  government  reservation  at  Fort 
Niagara,  N.  Y.,  to  insure  the  perpetual  care  and  preserva- 
tion of  their  graves  in  view  of  the  termination  by  the 
Quartermaster's  Department,  for  reasons  of  expediency  and 
economy,  of  the  contract  with  the  Lakeside  Cemetery  Asso- 
ciation for  the  burial  of  officers  and  soldiers  dying  at  the 
military  post  of  Fort  Porter,  N.  Y. 

"  The  expense  of  removing  the  remains  was  directed  to  be 
paid  from  'Army  transportation,'  in  pursuance  of  the  custom 
of  this  department  for  many  years  past  where  it  has  become 
necessary  or  desirable,  as  a  matter  of  policy  or  economy,  to 
transfer  soldier  remains  to  a  military  post  or  national  ceme- 
tery for  permanent  care  and  preservation,  the  department 
having  regarded  such  items  of  expenditure  as  coming  within 
the  category  of  '  Transportation  of  the  Army '  and  there- 
fore payable  from  such  appropriation  when  the  transfer 
of  soldier  remains  to  a  military  cemetery  was  necessary  or 
expedient." 

The  above  account  was  paid  from  the  appropriation  for 
"  Transportation  of  the  Army  and  its  supplies."  I  do  not 
find  any  provision  in  the  appropriation  for  Army  transpor- 
tation which,  in  my  judgment,  authorizes  the  expenditure 
in  this  case.  Neither  do  I  know  of  any  other  provision  of 
law  or  appropriation  under  which  such  expenditure  is  au- 
thorized. The  United  States  buried  the  soldiers  and  bore 
all  the  expenses  of  interment.  The  obligation  of  the  United 
States  in  this  respect  was  thereby  fulfilled,  and  in  the  absence 
of  some  law  specifically  authorizing  it  I  do  not  think  that 
any  officer  of  the  United  States  had  any  legal  justification  for 
incurring  any  further  expense  on  account  of  reburial.  Upon 
the  facts  appearing  I  am  of  opinion  that  the  expenditure  in 
question  must  be  disallowed. 

The  action  of  the  Auditor  is  affirmed. 
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LIQUIDATED  DAMAGES. 

Where  the  work  provided  for  under  a  contract  covers  the  construction 
of  several  separate  and  Independent  buildings,  or  the  making  of 
separate  and  Independent  repairs  or  Improvements,  and  the  con- 
tract contains  a  provision  for  the  deduction  of  a  stipulated 
amount  as  liquidated  damages  for  each  day's  delay  In  the  com- 
pletion of  the  contract  beyond  the  time  therein  agreed  upon,  the 
said  amount  to  be  prorated  for  ea^h  Imilding,  etc.,  in  proportion 
to  the  contract  price  therefor,  effect  should  be  given  to  the  Inten- 
tion of  the  parties  by  prorating  the  damages  where  the  time  of 
completion  of  each  building,  etc.,  is  certain ;  and  where  the  time 
of  completion  of  any  one  or  more  of  the  buildings,  etc.,  can  not 
be  definitely  ascertained,  damages  at  the  agreed,  pro  rata  rate 
per  day  should  be  deducted,  as  a  maximum  of  damages  charge- 
able under  said  provision,  for  so  much  of  the  delay  as  can  be 
ascertained. 

(Decision  hy^  Assistant  Comptroller  Mitchell^  May  21^1909.) 

The  Otis  Elevator  Company  appealed  March  19,  1909, 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  No.  157763,  of  December  5,  1908,  wherein  dis- 
allowance was  made  of  its  claim  for  $780,  withheld  by  the 
War  Department  as  liquidated  damages  under  contract  of 
May  21,  1907. 

The  material  facts  are  as  follows: 

On  May  21,  1907,  claimant,  as  party  of  the  first  part,  and 
the  United  States,  party  of  the  second  part,  entered  into 
a  contract  wherein,  among  other  things,  it  was  agreed  as 
follows : 

"Article  1.  Under  advertisement  dated  the  twentjr-eighth 
day  of  March,  1907,  and  proposal  dated  the  twentieth  day 
of  April,  1907,  the  said  party  of  the  first  part  shall  fur- 
nish and  install  in  buildings  at  Benicia  Arsenal,  Benicia, 
California,  three  (3)  worm  gear  belt  elevators  in  accord- 
ance with  the  specifications  hereto  attached  and  forming 
part  of  this  contract,  for  the  sum  of  three  thousand  six  hun- 
dred and  thirty  dollars  ($3,630.00),  or  twelve  hundred  and 
ten  dollars  {$1^10,00)  each. 

"Art.  2.  The  work  required  by  this  contract  shall  be  corrh- 
menced  within  thirty  days  after  the  date  of  notification  of 
its  approval  and  shall  be  completed  within  120  days  there- 
after.    ♦     ♦     * 

"Art.  5.  It  is  mutually  agreed  that  in  the  event  of  the 
failure  of  the  party  of  the  first  part  to  complete  the  work 
herein  contracted  tor  by  the  date  stipulated  in  article  2, 
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there  will  be  deducted  as  liquidated  damages  from  any  pay- 
ments due  or  to  become  due  the  party  of  the  first  part,  te7v 
dollars  for  each  and  every  day  of  delay  in  the  completi<m 
of  the  work  herein  contracted  for;  but,  if  this  work  covers 
the  construction  of  several  separate  and  independent  build- 
ings, or  the  making  of  separate  and  independent  repairs,  or 
improvements,  etc.,  the  deduction  will  be  pro-rated  for  each, 
depending  on  the  contract  price  therefor.  It  is  understood 
that  the  above  deduction  will  not  be  made  by  way  of  penalty, 
but  as  liquidated  damages^  the  deduction  representing  as 
nearly  as  practicable  the  value  of  the  completed  work  per 
day  to  the  United  States  as  a  public  utility. '^^ 

The  contractor  was  on  June  26,  1907,  notified  of  the  ap- 
proval of  the  contract,  and  the  time  for  the  completion  of 
the  work  expired  120  days  thereafter,  viz,  on  October  23, 
1907.  The  last  of  the  three  elevators  was  completed  on 
January  9,  1908,  and  in  settlement  the  War  Department 
allowed  the  contractor  $3,630,  which  was  the  contract  price 
for  the  three  elevators,  less  $780  deducted  therefrom  as 
liquidated  damages  of  $10  per  day  for  78  days;  that  is,  from 
October  24,  1907,  to  January  9,  1908,  inclusive.  The  con- 
tractor accepted  this  settlement  under  protest  and  filed 
claim  with  the  Auditor  for  the  War  Department  for  the 
$780  which  had  been  deducted,  alleging  that  the  amount 
deducted  was  excessive  as  being  disproportionate  with  the 
amount  of  actual  damages,  if  any,  caused  by  the  delay.  The 
reason  assigned  for  the  delay  was  that  the  manufacturers 
of  the  elevator  motors  were  behind  in  filling  their  orders, 
which  was  not  a  cause  named  in  the  contract  excusing  the 
contractor  from  liability  for  delay.  The  Auditor  disallowed 
the  claim  because: 

"  It  was  stipulated  by  article  5  that  in  the  event  the  work 
should  not  be  completed  within  the  time  agreed  upon  the 
claimant  should  pay  as  liquidated  damages  $10  a  day  for 
every  day  of  delay.  The  work  was  completed  and  accepted 
January  9,  1908,  after  a  delay  of  78  days,  for  which  there 
was  a  deduction  of  $780  from  the  contract  price  ($3,630) 
as  liquidated  damages.  The  deduction  is  in  accordance  with 
the  contract." 

Under  the  decisions  of  this  office  this  contract  was  one 
which  specifically  provided  for  liquidated  damages.  (10 
Comp.  Dec,  605.)  At  the  time  it  was  entered  into  there 
was    a    reasonable    ground    for   liquidating   the    damages, 
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inasmuch  as  the  work  was  a  public  one  and  the  damages 
resulting  from  a  failure  to  complete  the  work  within  the 
contract  period  were  impossible  of  definite  ascertainment. 
The  purpose  of  the  Government  in  installing  these  elevators 
appears  to  have  been,  as  shown  on  the  vouchers  covering 
payment — 

"  for  increasing  the  facilities  for  the  repair  of  seacoast 
armament,  fiela  artillery ,  and  general  stores," 

and  the  parties  to  the  contract  having  agreed  in  the  con- 
tract that  the  amount  agreed  upon  represented  as  nearly  as 
practicable  the  value  of  the  completed  work  per  day  as  a 
public  utility^  I  can  not  say  that  this  amount  is  excessive. 
The  contract,  however,  provided  for  the  installation,  at  the 
stipulated  price  of  $1,210  each,  of  three  elevators,  one  in  each 
of  three  separate  buildings;  and  under  the  provisions  of 
article  5,  supra^  the  amount  chargeable  against  claimant  as 
liquidated  damages  for  the  delay  in  completion  thereof  is 
one-third  of  $10,  or  $3.33^,  for  each  elevator  for  each  day 
of  delay.  There  was  deducted  against  the  contractor  $10 
per  day  for  the  entire  period  from  October  24,  1907,  to  Jan- 
uary 9,  1908,  inclusive.  In  response  to  an  inquiry  by  this 
oflSce  the  War  Department  states  that  no  part  of  the  delay 
was  caused  by  the  Government,  and  that  the  exact  date  of 
completion  of  elevators  Nos.  1  and  2  is  not  known ;  but  it  has 
determined  that  elevator  No.  1  was  incomplete  on  Decem- 
ber 28,  1907,  and  No.  2  incomplete  January  2,  1908.  On 
this  evidence  the  amount  of  damages  for  which  the"  con- 
tractor is  liable  under  the  provisions  of  the  contract  is  as 
follows : 

Klevator  No.  1,  October  24  to  December  28,  Inclusive,  1907, 
68  days,  at  $3.3333 $220.00 

Elevator  No.  2,  October  24  to  January  2,  1908,  71  days,  at 

$3.3333 236.  66 

Elevator  No.  3,  October  24  to  January  9,  1908,  78  days,  at 
$3.3333 - 260. 00 

Total 716. 66 

The  total  amount  of  damages  for  which  the  contractor  was 
liable  being  $716.66,  the  Auditor's  action  in  disallowing 
$780  is  modified,  and  a  certificate  of  diflferences  for  $63.34 
will  issue  in  favor  of  claimant;  that  is,  the  amount  dis- 
allowed is  $716.66  instead  of  $780. 
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EIGHTS  OF  SURETY  OF  CONTRACTOR. 

A  surety  of  a  contractor  is  not  a  party  to  an  Auditor's  settlement 
of  the  contractor's  claim,  and  is  not  entitled  to  request  a  re- 
vision thereof  by  the  Comptroller. 

Where  the  United  States  procured  Judgment  in  a  suit  for  a  tort 
against  a  contractor,  the  set-off  of  the  judgment  against  the  con- 
tractor's claim  for  the  contract  price  is  a  legal  right  as  against 
any  equitable  right  of  the  surety  respecting  the  application  of 
the  contract  price. 

{Decision  hy  Comptroller  Tracewell^  May  2/,  1909.) 

The  Fidelity  and  Deposit  Company,  of  Maryland, 
appealed  April  28,  1909,  from  the  action  of  the  Auditor  for 
the  War  Department  in  the  settlement  No.  5150,  dated  July 
14,  1908,  of  the  claim  of  Cooper,  Wigand,  Cooke  Company, 
under  contract  dated  November  1,  1904,  made  with  the  War 
Department  for  the  construction  of  a  steel  tank  and  trestle 
at  Fort  Ethan  Allen,  Vt.,  for  the  performance  of  which 
contract  the  Fidelity  and  Deposit  Company  was  surety. 

The  Auditor's  settlement  found  the  final  balance  due  under 
the  contract  was  $4,360,  but  debited  against  it  $4,071.31  to 
satisfy  a  judgment,  with  interest  and  costs,  rendered  in  favor 
of  the  United  States  by  the  United  States  district  court  of 
New  Jersey,  August  2,  1907,  in  an  action  of  tort  against  the 
Cooper,  Wigand,  Cooke  Company  for  the  destruction  of 
Government  property  by  a  fire  caused  by  a  forge  of  the  com- 
pany used  in  the  w^ork  under  the  contract. 

The  Auditor  certified  a  balance  of  $288.69,  which  was  re- 
ported to  Congress  for  appropriation,  and  appropriation 
therefor  made;  payment,  however,  of  the  warrant  drawn 
thereon  has  not  been  accepted,  but  has  been  returned  to  this 
office  by  the  surety. 

The  surety  states  that  by  reason  of  the  deduction  made  by 
the  Government  the  contractor  has  been  prevented  from 
paying  the  material  men,  and  that  the  surety  has  been 
called  upon  to  pay  certain  claims  of  material  men  and  is 
obligated  to  pay  other  claims  of  material  men  which  have 
not  yet  been  satisfied.  It  claims  that  by  reason  of  the  right 
of  subrogation  it  has  the  right  to  have  the  Auditor's  settle- 
ment revised  and  a  balance  stated  sufficient  to  pay  all  of  the 


Digitized  by  VjOOQIC 


BIGHTS  OF   contractor's  SURETY.  755 

claims  of  material  men  paid  by  the  surety,  or  which  it  is 
obligated  to  pay. 

The  bond  in  the  case  was  given  by  the  surety  under  the 
provisions  of  the  act  of  August  13,  1894  (28  Stat.,  278), 
which  gives  unpaid  labor  and  material  men  a  right  of  action 
upon  said  bond  against  the  contractor  and  the  sureties;  and 
the  surety  in  the  present  case  also  contends  that  under  said 
statute  the  United  States  was  a  trustee  for  the  material  men 
and  has  no  priority  or  right  to  withhold  moneys  due  under 
the  contract. 

Under  date  of  March  20,  1908,  the  Attorney-General 
advised  the  Solicitor  of  the  Treasury  with  respect  to  the 
right  of  the  United  States  to  withhold  payment  under  the 
contract  of  an  amount  equal  to  the  amount  of  the  judgment 
in  favor  of  the  United  States  as  follows : 

"  In  this  connection  you  call  attention  to  a  letter  from  this 
Department  to  the  United  States  attorney  for  the  district  of 
New  Jersey,  dated  August  10,  1907,  in  which  the  following 
language  is  used : 

" '  There  is  no  authority  in  law  for  the  deduction  of  this 
judgment  from  the  contract  price  of  the  work  which  is  being 
performed  by  the  defendants,  the  funds  for  which  are  under 
the  control  of  the  War  Department.' 

"  This  letter  was  evidently  based  upon  a  misapprehension 
of  the  law  of  the  case.  This  department  is  clearly  of  opinion 
that  the  provisions  of  the  act  of  March  3, 1875,  apply  to  this 
case,  and  that  under  its  provisions  it  is  the  duty  of  the  Secre- 
tary of  the  Treasury  to  withhold  payment  of  such  an  amount 
of  the  claim  due  Cooper,  Wigand,  Cooke  Company  under 
their  contract  as  will  be  sufficient  to  fully  satisty  the  judg- 
ment rendered  against  this  company  in  favor  of  the  United 
States  in  the  district  of  New  Jersey,  together  with  the  in- 
terest thereon  and  the  costs  of  action,  the  Secretary  executing 
a  discharge  of  the  judgment. 

"The  files  of  this  case  in  this  department  indicate  that 
the  claimants  will  assent  to  such  a  set-oflf.  Under  date  of 
July  30,  1907,  the  United  States  attorney  for  the  district  of 
New  Jersey  writes  as  follows: 

"  *  Messrs.  Edward  A.  and  William  T.  Day,  the  attorneys 
of  the  defendant,  write  this  office : 

u  4  44  ^Q  ^j^  advised  that  our  clients  will  abide  by  the  ver- 
dict of  the  jury  that  has  been  rendered,  and  the  judgment  of 
the  court  entered  thereon.  Our  client  advises  us  that  all  that 
now  remains  is  for  the  Government  to  satisfy  the  judgment 
out  of  the  funds  it  has  withheld  and  remit  the  balance  to  the 
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Fidelity  and  Deposit  Company.  You  will  recall  that  there 
is  an  understanding  or  agreement  that  all  moneys  due 
Cooper,  Wigand,  Cooke  Company  will  be  paid  to  the  Fidel- 
ity Company/' 

^^  ^  It  would  seem,  therefore,  as  though  nothing  stood  in  the 
way  of  a  final  adjustment  of  this  matter,  and  1  will  be  glad 
to  follow  any  instructions  that  you  may  give  me  in  the 
premises.' " 

The  judgment  in  question  is  reported  to  have  been  satisfied 
of  record  September  15, 1908. 

In  the  present  case  the  surety  was  not  a  claimant  in  the 
settlement  by  the  Auditor,  and  it  is  not  a  party  thereto 
within  the  meaning  of  the  act  of  July  31,  1894  (28  Stat, 
207),  providing  for  revision  by  the  Comptroller  of  an 
Auditor's  settlement ;  and  the  surety  is  not  entitled  to  claim 
such  revision.  (See,  in  this  connection,  3  Comp.  Dec.,  708.) 
It  may  be  said,  however,  that  where  a  claim  arising  out  of  a 
tort  has  been  reduced  to  judgment  there  is  no  longer  any  un- 
certainty respecting  the  claim,  and  the  judgment  is  a  proper 
matter  of  set-off.  It  is  the  judgment  and  not  the  tort  claim 
which  is  thus  set  off.  In  the  present  case  the  set-off  was  a 
legal  right  of  the  United  States,  as  against  any  equitable 
right  of  the  surety,  by  virtue  of  the  act  of  March  8,  1875 
(18  Stat.,  481),  of  the  provisions  of  which  the  surety  is  pre- 
sumed to  have  had  notice.  The  act  of  August  13,  1894  (28 
Stat,  278),  gives  the  material  men  no  rights  against  the 
United  States,  but  their  rights  are  against  the  contractor 
and  the  surety;  and  the  surety  in  paying  their  claims  is 
only  entitled  to  be  subrogated  to  their  rights,  which  are 
not  against  the  United  States  but  against  the  contractor 
(3  Comp.  Dec.,  711). 

An  examination  of  the  cases  cited  by  the  surety  shows 
that  the  question  before  the  court  related  either  to  the  fimd 
arising  from  the  bond  of  the  surety,  with  respect  to  which 
the  United  States  was  held  to  have  no  priority,  or  the 
question  at  issue  concerned  the  right  of  the  contractor  to 
prefer  general  creditors  as  against  labor  and  material  men ; 
and  none  of  the  cases  cited  considered  the  statutory  right  of 
priority  of  the  United  States  with  respect  to  the  contract 
price.  That  right  of  priority  exists  under  the  act  of  March 
3,  1875  (18  Stat,  481).    The  act  of  FAruary  24,  1905  (33 
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Stat,  811),  now  gives  the  United  States  a  priority  also  with 
respect  to  the  fund  under  the  bond  of  a  surety.    The  bond 
in  the  present  case,  however,  was  given  prior  to  the  act  of 
1905. 
The  appeal  is  dismissed. 


EXPENSES  OF  EXPERT  \\n[TNESSES  AND  IN- 
SPECTORS IN  CONNECTION  WITH  THE  EN- 
FORCEMENT OF  THE  PURE  FOOD  AND  DRUGS 
ACT. 

Where  the  employment  of  expert  witnesses  Is  necessary  to  properly 
enforce  the  pure  food  and  drugs  act  of  June  30,  1906,  the  Secre- 
tary of  Agriculture  is  authorized  to  employ  and  pay  such  expert 
witnesses  from  the  appropriations  made  to  carry  into  effect  the 
provisions  of  said  act. 

Where  inspectors  who  are  employed  under  appropriations  to  carry 
Into  effect  the  pure  food  and  drugs  act  of  June  30,  1906,  attend 
as  witnesses  in  the  prosecution  of  offenses  under  said  act  based 
on  facts  certified  to  the  district  attorney  by  the  Secretary  of 
Agriculture,  they  should  be  considered  as  attending  in  their 
official  capacity,  unless  they  are  called  to  give  evidence  of  facts 
not  found  by  them  in  the  discharge  of  their  duties  as  inspectors, 
and  while  in  attendance  in  their  official  capacity  their  actual  and 
necessary  traveling  expenses  should  be  paid  from  the  appropria- 
tion "  Laboratory,  Department  of  Agriculture." 

{Comptroller  Tracewell  to  the  Secretary  of  Agriculture^  May 

21,  1909,) 

I  have  received  your  letter  of  the  13th  instant,  as  follows : 

"  I  have  to  request  your  opinion  concerning  the  following 
questions  which  have  arisen  in  connection  with  the  enforce- 
ment of  the  food  and  drugs  act  of  June  30, 1906. 

"  On  November  14,  1907,  the  Department  of  Agriculture 
repjorted  to  the  Attorney-General  the  circumstances  of  a  vio- 
lation of  the  food  and  drugs  act  by  one  R.  N.  Harper,  for 
manufacturing  and  offering  for  sale  in  the  District  of  Colum- 
bia a  certain  preparation  tor  the  cure  of  headache,  and  the 
report  was  referred  to  the  United  States  attorney  for  the 
District  of  Columbia  for  prosecution,  in  accordance  with  sec- 
tion 5  of  the  act.  Information  was  filed  against  the  defend- 
ant in  the  police  court  of  the  District  of  Columbia,  where  the 
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case  came  on  for  trial.  In  the  prosecution  of  the  case  the 
district  attorney  found  it  necessary  to  have  the  services  of 
certain  expert  witnesses,  and  Dr.  Samuel  S.  Adams,  Dr. 
Sterling  Rufl^,  and  Dr.  L.  W.  Glazebrook  were  employed 
with  the  understanding  that  each  should  receive  $100  as 
compensation  for  their  services.  The  services  were  rendered 
from  February  25  to  February  28,  1908,  according  to 
agreement.  Some  time  subsequent  to  the  trial,  Doctors 
Adams,  Buffin,  and  Glazebrook  executed  vouchers  in  the  sum 
of  $100  each,  which  were  presented  in  the  usual  way  to  the 
auditor  for  the  District  of  Columbia  for  payment.  The 
vouchers  were  returned  unpaid,  and  on  March  11,  1909,  the 
Attomey-Greneral  transmitted  the  accounts  to  you,  and  in- 
quired whether  the  payment  of  $100  for  the  services  of  each 
of  these  three  expert  witnesses  should  be  paid  from  the 
appropriation  *  Miscellaneous  expenses,  supreme  court,  Dis- 
trict of  Columbia,'  or  from  the  appropriation  for  the  '  Police 
court,  District  of  Columbia,  1908.' 

"On  March  16,  1909,  you  advised  the  Attorney -General 
that  said  vouchers  were  not  payable  from  any  appropriation 
under  the  Department  of  Justice,  and  on  May  7,  1909,  the 
Attorney-General  referred  the  vouchers  to  this  department, 
with  a  copy  of  your  opinion.  The  following  paragraphs 
were  included  in  the  opinion : 

" '  It  is  assumed  for  the  purposes  of  this  decision  that  the 
prosecution  of  Mr.  Harper  was  instituted  in  accordance  with 
section  5  of  the  act  of  June  30,  1906,  supra^  and  without 
undertaking  to  say  whether  the  police  court.  District  of  Co- 
lumbia, is  one  of  the  "  courts  of  the  United  States,"  within 
the  meaning  of  said  act,  I  am  of  the  opinion  that  the  expense 
of  employing  expert  witnesses  is  one  of  the  expenses  that  is 
provided  for  in  the  act  of  March  4,  1907,  "  to  carry  into 
effect  the  provisions  "  of  the  act  of  June  30,  1906.  (See  2 
Comp.  Dec,  449;  4  id.,  106,  495,  and  519.) 

" '  If,  therefore,  the  vouchers  are  payable  at  all,  which  is 
not  decided,  they  would  be  payable  from  this  appropriation.' 

"  The  act  of  March  4,  1907,  to  which  reference  is  made,  is 
the  act  making  appropriations  for  the  Department  of  Agri- 
culture for  the  fiscal  year  ending  June  30,  1908,  which, 
under  '  Laboratory,  Department  of  Agriculture,'  reads  in 
part  as  follows: 

" '  For  all  expenses  necessary  to  carry  into  effect  the  pro- 
visions of  the  act  of  Congress  of  June  thirtieth,  nineteen 
hundred  and  six,  entitled  "An  act  for  preventing  the  manu- 
facture, sale,  or  transportation  of  adulterated,  or  misbranded, 
or  poisonous,  or  deleterious  foods,  drugs,  medicines,  and 
liquors,  and  for  other  purposes,"  including  rent  and  the 
employment  of  labor  in  the  city  of  Washington  and  else- 
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where;  employing  such  assistants,  clerks,  and  other  persons 
as  the  Secretary  of  Agriculture  may  consider  necessary  for 
the  purposes  named  ;***.' 

"  In  view  of  your  opinion  that  the  accounts  of  these  ex- 
pert witnesses  are  not  payable  from  any  fund  under  the  con- 
trol of  the  Department  of  Justice,  I  resubmit  herewith  the 
three  vouchers  in  duplicate,  each  in  the  siun  of  $100,  in  favor 
of  Dr.  Samuel  S.  Adams,  Dr.  Sterling  Ruffin,  and  Dr.  L.  W. 
Glazebrook,  respectively,  and  request  that  you  will  inform 
me  whether,  in  your  opinion,  payment  for  the  services  rep- 
resented by  the  vouchers  may  be  made  from  the  appropria- 
tion '  Laboratory,  Department  of  Agriculture,  1908  ? ' 

"  I  also  request  that  you  will  inform  me  whether,  in  your 
opinion,  the  expense  of  employing  expert  witnesses  whose 
services  may  be  required  in  connection  with  the  prosecution 
of  cases  arising  under  the  food  and  drugs  act  in  United 
States  courts  outside  of  the  District  of  Columbia^  during 
the  current  fiscal  year,  should  be  made  from  the  appropria- 
tion *  Laboratory,  Department  of  Agriculture'  (35  Stat., 
260),  which  contains  terms  identical  with  the  terms  of  the 
act  of  March  4,  1907,  above  quoted ;  or  whether  the  expenses 
of  such  expert  witnesses  should  be  paid  from  the  appropria- 
tion '  Fees  of  witnesses.  United  States  courts '  (35  Stat., 
376),  from  which  appropriation  I  understand  it  is  usual  to 
pay  the  expense  of  emploving  expert  witnesses  in  other 
prosecutions  conducted  by  the  Department  of  Justice. 

"  In  connection  with  the  payment  of  expenses  incurred  in 
the  enforcement  of  the  food  and  drugs  act  of  June  30,  1906, 

1  desire  your  opinion  on  another  question.  The  following 
procedure,  in  general,  has  been  adopted  in  enforcing  section 

2  of  the  act : 

"  Inspectors  who  are  regularly  employed  by  this  depart- 
ment procure  samples  and  evidence  of  interstate  shipment  in 
the  form  of  waybills,  freight  receipts,  etc.,  and  forward  the 
same  with  a  report  to  the  department.  The  salaries  and 
travel  expenses  of  these  inspectors  are  paid  from  the  fund 
appropriated  each  year  in  terms  identical  with  the  terms 
of  the  appropriation  *  Laboratory,  Department  of  Agricul- 
ture,' above  quoted  from  the  act  of  March  4,  1907.  After 
it  has  been  determined,  by  examination  or  analysis  of  the 
sample  collected  by  the  inspector,  that  the  law  has  been  vio- 
lated, the  circumstances  or  the  offense  are  referred  to  the 
United  States  attorney  for  the  district  in  which  shipment  of 
the  sample  was  made.  The  place  where  proceedings  are  in- 
stituted is  often  remote  from  the  place  where  the  sample 
was  procured  and  from  the  place  where  the  inspector  is  em- 
ployed at  the  time.  In  contested  cases  the  services  of  in- 
spectors as  witnesses  are  essential,  and  it  is  customary  for 
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United  States  attorneys  to  notify  the  department  of  the  time 
set  for  trial,  and  to  request  the  presence  of  inspectors.  In 
some  cases  subpoenas  have  issued  to  inspectors,  and  in  others 
inspectors  have  been  directed  by  the  department  to  proceed 
to  the  place  of  trial  without  subpoena.  The  practice  with 
regard  to  the  payment  of  travel  expenses  of  inspectors  in- 
cident to  the  trial  of  ca'Ses  has  not  been  uniform.  In  certain 
instances  these  expenses  have  been  paid  by  the  Department 
of  Agriculture  and  charged  against  the  appropriation 
'  Laboratory,  Department  of  Agriculture,'  under  provisions 
identical  with  the  provision  atove  quoted  from  the  act  of 
March  4,  1907.  In  other  instances  the  travel  expenses  of 
inspectors  going  to  and  returning  from  the  place  of  trial 
have  been  paid  by  the  United  States  marshal,  and  accounted 
for  in  the  same  manner  as  the  travel  expenses  of  other  wit- 
nesses. In  no  case  have  the  inspectors  received  witness  fees, 
"  I  have  to  request  that  you  will  advise  me  of  your  opinion 
whether  the  travel  expenses  of  inspectors  of  the  Department 
of  Agriculture  going  to  and  returning  from  the  trial  of 
cases  arising  under  the  food  and  drugs  act  during  the  cur- 
rent year  should  be  paid  by  the  Department  of  Agriculture 
and  charged  against  the  fund  '  Laboratory,  Department  of 
Agriculture'  (35  Stat.,  260),  which  contains  terms  identical 
with  the  terms  of  the.  section  of  the  act  of  March  4,  1907, 
above  quoted ;  or  should  such  travel  expenses  be  paid  by  the 
proper  officer  of  the  United  States  court  where  the  case  is 
tried,  and  accounted  for  in  the  same  manner  as  the  travel 
expenses  of  other  witnesses  not  in  the  employ  of  this  de- 
partment? " 

You  request  my  decision  of  the  question  stated  therein. 

Section  4  of  the  act  of  June  30,  1906  (34  Stat,  768), 
provides  that  the  Bureau  of  Chemistry  of  the  Department  of 
Agriculture  shall  make  examinations  of  specimens  of  food 
with  a  view  to  determining  whether  such  articles  are  adul- 
terated or  misbranded  within  the  meaning  of  said  act  If 
the  articles  examined  appear  to  be  adulterated  or  mis- 
branded,  the  party  is  to  be  notified  and  given  an  oppor- 
tunity to  be  heard.  If  it  appears  that  any  of  the  provisions 
of  the  act  have  been  violated,  it  is  made  the  duty  of  the 
Secretary  of  Agriculture  to  certify  the  facts  to  the 


"  proper  United  States  district  attorney,  with  a  copj  of  the 
results  of  the  analysis  or  the  examination  of  such  article  duly 
authenticated  by  the  analyst  or  officer  making  such  examina- 
tion, under  the  oath  of  such  officer." 
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Section  6  of  said  act  provides : 

"  Sec,  5.  That  it  shall  be  the  duty  of  each  district  attor- 
ney to  whom  the  Secretary  of  Agriculture  shall  report  any 
violation  of  this  act,  or  to  whom  any  health  or  food  or  drug 
officer  or  agent  of  any  State,  Territory,  or  the  District  of 
Columbia  shall  present  satisfactory  evidence  of  any  such 
violation,  to  cause  appropriate  proceedings  to  be  commenced 
and  prosecuted  in  the  proper  courts  of  the  United  States, 
without  delay,  for  the  enforcement  of  the  penalties  as  in 
such  case  herein  provided." 

The  act  of  March  4, 1907  (34  Stat,  1271),  under  the  head 
of  "  Bureau  of  Chemistry,"  provides : 

"  Laboratory,  Department  op  AoRicuiiTURB :  General  ex- 
penses. Bureau  of  Chemistry :  Chemical  apparatus,  chemicals, 
laboratory  fixtures  and  supplies,  ♦  ♦  *  purchase  of  all 
necessary  office  fixtures,  supplies,  and  necessary  expenses  in 
conducting  investigations  in  this  bureau,  including  actual 
and  necessary  traveling  and  other  expenses,  telegraph  and 
telephone  services,  for  express  and  freight  charges,  labor  and 
expert  work  in  such  investigations,  in  the  city  of  Washing- 
ton and  elsewhere,  and  in  collating,  digesting,  reporting, 
and  illustrating  the  results  of  such  experiments;  to  continue 
the  collaboration  with  other  bureaus  and  divisions  of  the 
department  desiring  chemical  investigations,  and  to  collabo- 
rate with  other  departments  of  the  Government  whose  heads 
request  the  Secretary  of  Agriculture  for  such  assistance,  and 
for  other  miscellaneous  work;  for  the  employment  of  addi- 
tional assistants  and  chemists,  when  necessary,  *  *  ♦.  For 
all  expenses  necessary  to  carry  into  effect  the  provisions  of 
the  act  of  Congress  of  June  thirtieth,  nineteen  hundred  and 
six,  entitled  *An  act  for  preventing  the  manufacture,  sale, 
or  transportation  of  adulterated,  or  misbranded,  or  poison- 
ous, or  deleterious  foods,  drugs,  medicines,  and  liquors,  and 
for  other  purposes,'  including  rent  and  the  employment  of 
labor  in  the  city  of  Washington  and  elsewhere;  employing 
such  assistants,  clerks,  and  other  persons  as  the  Secretary  of 
Agriculture  may  consider  necessary  for  the  purposes  named ; 
*    *    *    six  hundred  and  fifty  thousand  dollars." 

I  am  of  the  opinion  that  where  it  is  found  to  be  necessary 
for  a  proper  prosecution  of  violations  of  act  of  June  30, 
1906,  to  employ  expert  witnesses  you  would  have  authority 
under  the  appropriation  "For  all  expenses  necessary  to 
carry  into  effect  the  provisions  of  the  act  of  Congress  of 
June  30,  1906,"  to  make  such  employment  and  contract  for 
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their  attendance  as  witnesses,  and  to  pay  from  said  appro- 
priation the  compensation  and  expenses  of  such  employees. 
This  appropriation  seems  to  have  been  made  for  the  very 
purpose  of  collecting  the  necessary  evidence  to  enable  you 
to  determine  whether  this  act  is  being  violated,  and  also  to 
enable  you  to  furnish  the  district  attorney,  when  you  call 
upon  him  to  prosecute  violation,  with  the  necessary  evidence. 

The  employment  of  expert  witnesses  would  be  an  extraor- 
dinary expense  necessary  to  carry  into  eflfect  the  provisions 
of  said  act  and  specifically  provided  for  in  it,  and  you  would 
be  authorized  to  make  the  necessary  payments  to  procure 
their  testimony.     (12  Comp.  Dec.,  438.) 

You  are  therefore  authorized  to  pay  the  claims  set  out  in 
your  letter  if  otherwise  correct. 

For  the  same  reason  you  would  be  authorized  to  pay  the 
expenses  of  employing  expert  witnesses  whose  services  are 
required  in  connection  with  the  prosecution  of  cases  arising 
under  the  food  and  drug  act  in  United  States  courts  outside 
the  District  of  Columbia  during  the  current  fiscal  year  from 
the  appropriation  "  Laboratory,  Department  of  Agriculture  " 
(35  Stat,  260). 

You  also  request  my  decision  of  the  question  whether  the 
traveling  expenses  of  inspectors  going  to  and  returning  from 
the  trial  of  cases  that  have  been  investigated  and  in  which 
criminal  proceedings  have  been  instituted  are  payable  from 
the  appropriation  "  Laboratory,  Department  of  Agriculture,^ 
or  from  the  appropriation  "  Fees  of  witnesses.  United  States 
courts." 

The  rule  in  this  class  of  cases  is  that — 

"  If  the  particular  officer  attends  in  his  official  capacity  in 
coimection  with  the  examination  or  trial  of  persons  charged 
with  violations  of  certain  laws  relating  to  the  work  of  his 
department,  and  it  is  his  duty  under  the  laws  or  regulations 
governing  his  appointment  to  aid  in  prevention,  detection, 
suppression,  punishment,  or  prosecution  of  such  violations  or 
offenses,  then  his  actual  traveling  expenses,  within  the  proper 
departmental  limitations,  incurred  oy  reason  of  his  attend- 
ance upon  such  examination  or  trial,  are  properly  chargeable 
to  the  appropriation  out  of  which  his  orainarv  traveling 
expenses  are  usually  paid,  notwithstanding  the  fact  that  he 
may  be  called  and  testify  in  the  case  as  a  witness.    In  such 
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case  his  presence  as  a  witness  is  merely  incidental  to  the  real 
purpose  of  his  attendance,  and  he  may  properly  be  regarded 
as  present  in  his  official  character,  and  while  so  traveling 
should  render  his  account  covering  his  expenses  to  the  depart- 
ment by  whom  he  is  employed."    (15  Comp.  Dec,  298,  300.) 

Under  the  facts  stated  the  attendance  of  an  inspector  upon 
the  trial  of  any  case  investigated  by  the  department  would  be 
within  the  line  of  his  duty  and  he  might  be  ordered  to  attend 
and  render  such  assistance  as  he  was  capable  of  whether  he 
testified  as  a  witness  or  not.  In  other  words,  the  subject- 
matter  of  the  trial  relates  to  and  is  connected  with  the  very 
investigations  which  it  is  his  duty  to  make. . 

I  am  of  the  opinion,  therefore,  that  in  all  cases  where  an 
inspector  of  food  and  drugs  under  the  act  of  June  30,  1906, 
is  ordered  by  the  department  to  attend  a  trial  in  a  prosecu- 
tion for  a  violation  of  said  act  he  should  be  considered  as 
attending  in  his  official  capacity  and  his  traveling  expenses 
paid  from  the  appropriation  "Laboratory,  Department  of 
Agriculture,"  whether  he  testifies  as  a  witness  or  not. 

Where  the  inspector  is  in  attendance  at  the  trial  in  relation 
to  an  investigation  that  he  has  made  as  an  adviser  as  well  as 
a  witness,  he  should  be  considered  as  attending  in  his  official 
capacity.  It  appears  from  your  statement  that  such  is  the 
usual  capacity  in  which  the  inspectors  attend  whether  sub- 
poenaed or  not. 

I  am  of  the  opinion  that  all  inspectors  who  attend  trials  in 
prosecutions  that  have  been  instituted  by  the  district  attorney 
upon  the  facts  certified  to  him  by  your  department,  as  is  pro- 
vided in  section  4  of  the  act  of  June  30,  1906,  should  be 
considered  as  attending  in  their  official  capacity  and  their 
expenses  paid  from  the  appropriation  "Laboratory,  De- 
partment of  Agriculture,"  unless  they  are  called  to  give  evi- 
dence of  facts  not  found  by  them  in  the  discharge  of  their 
duties  as  such  inspectors. 
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COVERING  INTO  THE  TREASURY  MONEYS  RE- 
COVERED ON  A  WARRANT  ERROlfEOUSLY 
PAID. 

The  physical  possession  of  a  warrant  on  which  an  erroneous  pay- 
ment has  been  made  and  recovered  by  the  Treasurer  of  the 
United  States  is  not  necessary  in  order  to  authorize  the  Secre- 
tary of  the  Treasury  to  direct  that  said  moneys  be  covered  into 
the  Treasury,  and  the  Treasurer  may  receive  credit  therefor 
upon  an  order  of  the  Secretary  of  the  Treasury  to  cover  in  said 
moneys. 

The  nonproduction  of  said  warrant  should,  however,  be  accounted 
for,  and  the  fact  that  it  is  not  in  the  hands  of  an  innocent  holder 
for  value  shown  before  the  moneys  are  covered  into  the  Treasury. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury ^ 
May  U,  1909.) 

You  request  my  view.s  as  to  the  legality  of  the  procedure 
outlined  in  your  letter  of  the  18th  instant  as  follows: 

"Referring  to  your  communication  of  the  29th  ultimo, 
in  response  to  a  reference  of  this  office  of  April  24,  1909, 
relative  to  Interior  Indian  warrant  No.  3645,  issued  Decem- 
ber 13,  1907,  in  favor  of  Willis  Anderson  for  $76.64,  which 
contains  the  suggestion  that  the  Auditor  would  be  author- 
ized, upon  the  Facts  shown  in  the  papers,  to  reopen  his  set- 
tlement and  restate  the  account  in  favor  of  the  estate  of  said 
Willis  Anderson,  to  be  paid  to  Mrs.  Elvira  Anderson,  as 
administratrix,  I  inclose  herewith  copy  of  department  letter 
of  May  3,  1909,  to  the  district  attorney  of  Niagara  County, 
N.  Y.,  requesting  the  return  of  said  Indian  warrant  No. 
3645,  and  copy  of  his  reply,  dated  the  10th  instant,  in  whidi 
he  states  that  as  the  warrant  has  been  introduced  in  evi- 
dence in  the  case  of  The  People  of  the  State  of  New  York  v. 
Horatio  Dexter  Johnson  it  can  not  be  returned  until  there 
is  a  final  disposition  of  the  criminal  proceeding.  The  facts 
concerning  this  warrant  show  that  possession  of  it  was  un- 
lawfully obtained  by  said  Horatio  Dexter  Johnson  and 
cashed  oy  him  in  the  course  of  a  business  transaction.  It 
was  subsequently  deposited,  and  passed  through  the  hands 
of  several  banks,  and  was  paid  by  the  assistant  treasurer  of 
the  United  States  at  New  York  on  January  10,  1908.  The 
amount  paid  by  the  assistant  treasurer  was  afterwards  re- 
claimed, and  is  now  in  the  hands  of  the  Treasurer  of  the 
United  States,  but  has  not  as  yet  been  covered  into  the 
Treasury  by  warrant.  The  practice  heretofore  has  required 
the  physical  possession  of  the  warrant  for  indorsement  on 
the  back  thereof  of  a  direction  to  the  Treasurer  to  cover 
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into  the  Treasury  the  amount  of  the  warrant  to  the  credit 
of  the  appropriation  from  which  drawn,  which  being  done 
by  the  Treasurer,  the  warrant  thus  indorsed  became  a  voucher 
in  his  account  on  which  credit  was  given  as  a  paid  warrant 
in  the  quarterly  settlement  made  by  the  Auditor.  In  the 
present  circumstances,  not  having  physical  possession  of  the 
warrant,  the  usual  practice  can  not  be  followed,  but  it  is 
suggested  that  the  Secretary  of  the  Treasury  may  by  letter 
direct  that  the  Treasurer  of  the  United  States  shall  receive 
credit  for  Indian  warrant  No.  3645,  dated  December  13, 
1907,  upon  depositing  the  amoimt  thereof  in  the  Treasury 
to  the  credit  of  the  proper  appropriation,  such  letter  to  be 
thereafter  filed  by  the  Treasurer  with  his  account,  and  on 
which  the  Auditor  would  be  authorized  to  give  him  credit 
in  the  settlement  to  all  intents  and  purposes  as  though  the 
said  Indian  warrant  No.  3645  was  actually  filed  with  the 
account  as  a  paid  voucher.  As  it  is  aj)parent  from  the 
papers  and  correspondence  inclosed  herewith  that  the  war- 
rant is  in  possession  of  a  court  of  the  State  of  New  York, 
and  with  ordinary  care  can  not  be  expected  to  get  into  the 
hands  of  an  innocent  holder,  and  as  pavment  on  the  war- 
rant may  be  stopped  by  the  Treasurer  or  the  United  States, 
it  would  seem  that  the  suggestion  affords  a  practical  method 
by  which  the  money  may  t^  covered  into  the  Treasury  to  the 
credit  of  the  appropriation  to  which  it  belongs  preparatory 
to  the  restatement  of  the  account  in  favor  of  the  estate  of  the 
said  Willis  Anderson,  to  be  paid  to  Mrs.  Elvira  Anderson 
as  administratrix. 

"  Unless  the  amount  of  the  warrant  can  be  covered  back 
into  the  Treasury,  in  this  or  some  other  manner,  the  warrant 
probably  will  remain  outstanding  for  the  period  of  three 
full  fiscal  years  after  the  date  of  issue,  at  which  time  it  would 
be  subject,  und^r  the  law,  to  be  covered  into  the  Treasury 
for  credit  to  the  account  of  *  Outstanding  liabilities.' 

"  If  the  proposed  method  is  not  contrary  to  existing  law 
and  meets  your  approval,  direction  will  be  given  that  the 
Treasurer  of  the  United  States  receive  credit  for  Indian 
warrant  No.  3645  upon  depositing  the  amount  thereof  in  the 
Treasury  and  the  papers  in  the  case  forwarded  to  the  Auditor 
for  the  Interior  Department  for  restatement  of  the  account 
for  pajrment  of  the  amoimt  due  the  estate  of  Willis  Anderson 
to  the  administratrix. 

"An  expression  of  your  views  in  this  matter  is  requested." 

The  real  question  presented  is  whether  the  actual  posses- 
sion of  the  warrant  on  which  the  erroneous  payment  was 
made  is  necessary  to  enable  you  to  cover  the  amount  recov- 
ered and  now  in  the  hands  of  the  Treasurer  of  the  United 
States  into  the  Treasury. 
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The  warrant,  if  in  actual  possession  of  the  Treasurer  of  the 
United  States,  would  only  serve  as  a  voucher  in  his  accounts 
and  preclude  the  possibility  of  a  future  payment  of  said 
warrant  to  some  one  into  whose  possession  it  might  pass. 

The  facts  in  this  case  show  that  this  warrant  is  not  now 
in  the  hands  of  any  innocent  holder  for  value,  but  that  it 
has  been  dishonored  and  that  the  amount  erroneously  paid 
upon  it  by  the  Assistant  Treasurer  of  the  United  States,  on 
a  forged  indorsement,  has  been  recovered,  and  that  said 
warrant  is  now  in  possession  of  and  being  held  by  an  officer 
of  a  state  court  as  evidence  in  a  criminal  prosecution 
founded  on  said  forged  indorsement. 

This  sufficiently  accounts  for  its  nonproduction  as  a 
voucher  for  the  amount  erroneously  paid  out  on  it,  and  shows 
sufficient  authority  for  the  recovery  from  the  payee.  It  in 
effect  operates  as  a  cancellation  of  said  warrant  and  is  suffi- 
cient to  put  all  persons  coming  into  possession  of  said  war- 
rant on  notice  of  its  dishonor  and  to  preclude  any  future 
liability  on  the  part  of  the  Government  on  account  of  said 
warrant. 

I  am  of  the  opinion,  therefore,  that  the  procedure  outlined 
in  your  letter  would  not  be  contrary  to  any  existing  law,  and 
that  a  full  statement  of  the  facts  relative  to  the  contents  and 
nonproduction  of  said  warrant  accompanying  the  repay  war- 
rant would  entitle  the  Treasurer  of  the  United  States  to 
credit  therefor  as  a  paid  warrant,  and  would  be  a  sufficient 
voucher  to  justify  the  covering  in  of  the  money  to  the  credit 
of  the  appropriation  from  which  the  erroneous  payment  was 
made. 

CUMULATIVE  LEAVES  OF  ABSENCE  OF  CIVIL 
ENGINEERS  OF  THE  NAVY. 

The  cumulative  leave  of  absence  to  which  civil  engineers  of  the  Navy 
are  entitled  began  to  accumulate  only  from  the  date  of  the  pas- 
sage of  the  act  of  May  13,  1908. 

{Assistant  Comptroller  Mitchell  to  Thomas  De  F.  Harris^ 
paymaster^  U.  S.  Navy^  May  26^  1909.) 

I  have  received  your  letter  of  the  18th  instant  requesting  a 
decision,  as  follows : 

"  I  respectfully  request  to  be  informed  as  to  the  rate  of  pay 
Civil  Engineer  George  A.  McKay,  U.  S.  Navy,  is  entitled 
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to  while  on  leave  from  March   14  to  May  5,  1909,  both 
inclusive. 

"According  to  a  recent  opinion  of  the  Attorney-General, 
the  act  of  Mav  13,  1908,  entitled  civil  engineers  to  the  same 
rate  of  pay,  while  on  leave,  as  officers  of  the  line.  Medical  and 
Pay  Corps,  but  a  question  arises  as  to  the  amount  of  leave  to 
which  a  civil  engineer  is  entitled.  Is  leave  to  be  considered 
accumulative  for  the  past  four  years  as  provided  by  article 
1057,  Navy  Regulations,  or  is  it  accumulative  only  from  the 
passage  of  the  act  May  13, 1908?  " 

Civil  Engineer  McBlay  became  entitled  to  the  same  pay  as 
an  officer  of  the  line,  Medical  or  Pay  Corps  of  the  same  rank 
and  length  of  service  on  the  passage  of  the  act  of  May  13, 
1908  (35  Stat.,  127).  I  am  of  opinion  that  he  can  not  be 
credited  with  any  leave  accumulated  before  the  date  of  the 
said  act.  To  hold  otherwise  would  be  to  construe  the  pay 
provisions  of  that  act  as  retroactive. 

This  ruling  is  in  line  with  decisions  of  this  office  in  the 
cases  of  officers  who  were  given  pay  assimilated  to  Army  pay 
under  the  Navy  personnel  act  of  March  3,  1899  (30  Stat., 
1004).  (See  decision  of  November  27,  1899,  11  MS.  Comp. 
Dec,  617,  and  6  Comp.  Dec,  557.) 


RETIRED  PAY  OF  OFFICERS  OF  THE  NAVY. 

Officers  of  the  Navy  whose  pay  Is  assimilated  to  that  of  officers  of 
corresponding  rank  in  the  Army  by  the  Navy  personnel  act  of 
March  3,  1899,  are  not  entitled  to  increased  retired  pay  for 
length  of  service  after  retirement. 

(Decision  by  Assistant  Comptroller  Mitchell^  May  27^  1909.) 

T.  M.  Dick,  ensign,  U.  S.  Navy,  retired,  appealed  May  18, 
1909,  from  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  settlement  No.  12712,  dated  March  26, 1909,  disallow- 
ing his  claim  for  three- fourths  the  pay  of  an  ensign,  after  ten 
years'  service,  from  May  13  to  September  23, 1908. 

The  Auditor  disallowed  the  claim  because — 

"A  Navy  officer  is  not  entitled  to  longevity  increase  of  pay 
for  time  on  the  retired  list."  (See  11  Comp.  Dec.,  419 ;  42 
a.Cl.,94.) 

Claimant  was  appointed  a  naval  cadet  September  5,  1891 ; 
an  assistant  engineer,  with  the  relative  rank  of  ensign,  July 
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1,  1897;  was  transferred  to  the  line  with  rank  of  ensign  by 
section  1  of  the  Navy  personnel  act  of  March  3,  1899  (30 
Stat.,  1004) ;  and  was  retired  November  17, 1900,  having  had 
less  than  ten  years'  service,  for  incapacity  resulting  from 
an  incident  of  the  service. 

The  claimant  has  been  paid  since  his  retirement  at  the 
rate  of  $1,425  per  annum,  being  three- fourths  of  $1,900,  the 
pay  of  an  assistant  engineer  after  five  years  from  the  date  of 
appointment,  that  pay  being  more  than  the  pay  of  an  ensign. 

He  claims  that  under  section  13  of  the  Navy  personnel  act, 
assimilating  his  pay  to  that  of  an  officer  of  corresponding 
rank  in  the  Army,  he  is  entitled  to  count  the  time  on  the  re- 
tired list  in  computing  his  longevity  pay  as  was  an  Army 
officer  prior  to  the  act  of  March  2, 1903  (32  Stat,  932),  which 
would  give  him  a  credit  in  computing  his  pay  of  ten  years' 
service,  and  that  therefore  he  is  entitled  since  the  passage  of 
the  act  of  May  13, 1908  (35  Stat.,  127),  to  $1,530  per  annum, 
being  three- fourths  of  the  pay  of  an  ensign  after  ten  years' 
service  ($1,700+$170+$170). 

It  is  well  established  that  officers  of  the  Navy  under  the 
laws  in  effect  prior  to  the  passage  of  the  Navy  personnel  act 
of  March  3,  1899,  were  not  entitled  to  count  the  time  on  the 
retired  list  in  computing  longevity  pay.  (See  Thomley  v. 
United  States,  18  Ct.  CI.,  Ill ;  113  U.  S.,  310;  Rutherford  v. 
United  States,  18  Ct.  CL,  339.) 

The  question  presented  in  this  case  is  whether  the  Navy 
personnel  act  gives  such  right 

In  E annum  v.  United  States  (43  Ct  CI.,  323),  after  quot- 
ing section  13  of  the  Navy  personnel  act  (30  Stat,  1007),  it 
was  said : 

"  This  section  has  been  the  subject  of  frequent  interpre- 
tation^  both  by  the  Supreme  Court  and  by  this  court,  and 
we  think  it  is  now  fairly  well  settled  that  the  general  pay 
of  officers  of  the  Navy  on  the  active  list  is  the  same  as  mat 
of  officers  of  the  Army  of  corresponding  rank.  (The  United 
States  V.  Thomas,  195  U.  S.  R.,  418,  420.) 

"  The  title  indicates  the  purpose  of  the  act  as  well  as  ttie 
language  quoted,  and,  when  considered  in  connection  with 
the  provisos  to  the  section,  evidently  means  commissioned 
officers  on  the  active  list. 

"  While  the  pay  of  naval  officers  on  the  active  list  is  fixed 
by  said  section^  no  provision  is  therein  made  for  their  pay 
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on  the  retired  list.    Such  pa^  is  regulated  by  the  retirement 
sections  of  the  statute,  to  which  re^rence  has  been  made. 

"  The  last  proviso  in  express  terms  says : '  That  nothing  in 
this  act  shall  operate  to  increase  or  reduce  the  pay  of  any 
officer  now  on  the  retired  list  of  the  Navy.'  This  shows,  we 
think,  that  Congress  did  not  intend  by  the  act  to  repeal  or 
modify  the  law  as  it  existed  relating  to  the  pay  of  naval 
officers  on  the  retired  list,  present  or  future.'*'* 

In  other  words,  the  pay  of  officers  of  the  Navy  on  the  re- 
tired list,  whether  retired  before  or  after  the  passage  of  the 
Navy  personnel  act,  is  governed  by  the  retirement  laws  of 
the  Navy  and  not  by  those  of  the  Army. 

I  am  therefore  of  opinion  that  claimant  is  not  entitled  to 
count  the  time  after  retirement  in  computing  his  longevity  pay. 

The  action  of  the  Auditor  is  affirmed. 

My  decision  of  May  12,  1899  (5  Comp.  Dec,  809),  in  so 
far  as  it  may  conflict  with  this  decision,  is  hereby  overruled. 


SHIPMENT  OF  FORAGE  ALLOWANCE  OF  AN 
OFFICER  OF  THE  MARINE  CORPS. 

An  officer  of  the  Marine  Ck>rpB  on  duty  which  requires  him  to  be 
mounted,  who  for  his  own  convenience  keeps  his  authorized 
mount  or  mounts  at  a  place  other  than  that  where  he  is  on  duty, 
is  not  entitled  to  have  his  forage  allowance  shipped  at  public 
expense  to  the  place  where  his  mount  or  mounts  are  kept. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the 
Navy^  May  27,  1909.) 

By  your  reference  of  the  22d  instant,  I  have  received  a 
communication,  dated  the  19th  instant,  from  Col.  F.  L. 
Denny,  quartermaster,  U.  S.  Marine  Corps,  requesting  my 
decision  of  a  question  presented  by  him  as  follows : 

"  This  office  is  in  receipt  of  a  voucher,  herewith  inclosed, 
in  favor  of  Joseph  C.  Peters,  forage  contractor,  San  Fran- 
cisco, CaL,  for  $21.64  for  forage  supplied  from  March  5  up 
to  and  including  April  30,  1909,  for  one  private  horse  be- 
longing to  Ma j.  Henry  L.  Roosevelt,  assistant  quartermaster, 
U.  S.  Marine  Corps,  in  charge  of  the  Marine  Corps  depot 
in  that  city,  .on  which  appears  an  item  of  $1.08  for  trans- 
porting such  forage  from  San  Francisco,  CaL,  to  San  Bafael, 
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CaL,  the  latter-named  place  being  the  residence  of  Major 
Koosevelt  and  the  place  where  he  keeps  the  horse.  The 
contract  between  Joseph  C.  Peters  and  this  department, 
dated  June  18,  1908,  a  copy  of  which  is  inclosed,  provides 
for  the  deliveiT  of  forage  for  public  and  private  horses  of 
officers  of  the  Marine  Corps  in  San  Francisco  and  the  other 
places  named  in  the  contract,  but  not  in  San  Rafael. 

''2.  As  will  appear  from  the  indorsement  of  this  office, 
dated  26th  ultimo,  on  the  voucher  referred  to,  Major  Boose* 
velt  was  directed  to  remit  $1.08  for  deposit  in  the  Treasury 
to  cover  the  cost  of  such  transportation,  as  it  was  deemed 
that  this  expense  was  one  not  properly  payable  from  public 
funds.  In  the  indorsement  or  Major  Koosevelt,  dated  3d 
instant,  forwarding  the  remittance,  that  officer  protests 
against  being  charged  with  the  item  referred  to  and  sets 
forth  at  len^h  his  reasons  for  protesting  against  the  di- 
rection of  this  office. 

"  3.  In  view  of  the  foregoing  I  have  the  honor  to  request 

J'^our  decision  as  to  whether  or  not  I  am  authorized  by  the 
aw  or  regulations  to  pay  the  cost  of  transporting  the  forage 
referred  to  from  San  Francisco,  CaL,  to  San  Rafael,  CaL, 
the  latter-named  place  being  a  suburb  of  San  Francisco  and 
the  place  where  Major  Roosevelt  resides  for  his  own  con- 
venience. 

"  4.  It  is  reouested  that  the  inclosed  voucher  be  returned 
to  this  office.  The  money  order  for  $1.08,  referred  to  in  the 
indorsement  of  Major  Koosevelt,  has  been  retained  in  this 
office." 

Sections  1271  and  1272,  Revised  Statutes,  provide : 

"  Sec.  1271.  Forage  in  kind  may  be  furnished  to  officers  by 
the  Quartermaster's  Department  as  follows :  ♦  ♦  ♦  Major : 
For  two  horses.    ♦     ♦    ♦ 

"Sec.  1272.  Forage  shall  be  allowed  to  officers  only  for 
horses  authorized  by  law,  and  actually  kept  by  tiiem  in 
service  when  on  duty  and  at  the  place  where  they  are  on  duty." 

Section  1612,  Revised  Statutes,  provides : 

"The  officers  of  the  Marine  Corps  shall  be  entitled  to 
receive  the  same  pay  and  allowances  *  *  *  as  are  or  may 
be  provided  by  or  in  pursuance  of  law  for  the  officers 
♦    *    *    of  like  grades  in  the  infantry  of  the  Army." 

By  this  provision  officers  of  the  Marine  Corps  and  officers 
of  like  grades  in  the  infantry  of  the  Army  are  placed  on  an 
equality  as  to  pay  and  allowances,  including  forage. 

The  act  of  May  13, 1908  (35  Stat,  157),  provides: 

"  Forage,  Marine  Corps :  For  forage  in  kind  for  horses  of 
the  Quartermaster's  Department,  and  the  authorized  number 
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of  officers'  horses,  and  for  stabling  of  public  horses,  nineteen 
thousand  two  hundred  dollars." 

It  appears  from  the  papers  submitted  that,  covering  the 
period  of  the  issuance  of  the  forage  in  question,  Major 
Roosevelt's  place  of  duty  was  in  the  city  of  San  Francisco  and 
that  he  resided  at  San  Rafael,  Cal.,  about  14  miles  from  San 
Francisco,  for  his  own  convenience.  It  is  not  shown  whether 
or  not  he  rode  his  horse  to  and  from  his  place  of  duty,  or 
whether  or  not  he  used  his  horse  during  the  period  in  question 
in  the  performance  of  his  official  duties.  Whether  these 
things  be  so  or  not  it  would  appear  that  the  cost  of  transport- 
ing the  forage  in  question  from  San  Francisco  to  San  Rafael 
was  not  a  proper  charge  against  the  United  States  because 
section  1272,  Revised  Statutes,  supra^  restricts  the  allowance 
of  forage  for  the  authorized  number  of  horses  actually  kept 
by  officers  in  service  when  on  duty  and  at  the  place  where  they 
are  on  duty. 

Under  the  law  an  officer  is  entitled  to  draw  forage  for  the 
horse  or  horses  authorized  by  law  which  he  keeps  at  the  place 
where  he  is  on  duty.  The  law  does  not  authorize  the  delivery 
of  forage  at  some  other  place  where  an  officer  may  reside  for 
his  own  convenience.  If  an  officer  who  resides  at  a  place 
other  than  his  place  of  duty  is  entitled  to  draw  the  allowance 
of  forage,  he  must  bear  out  of  his  own  private  funds  the 
extra  cost  of  getting  the  forage  to  the  place  where  it  is  to  be 
used.     (28  MS.-Comp.  Dec.,  1064,  March  19,  1904.) 

It  is  possible  another  and  more  important  question  might 
arise  in  this  case,  and  that  is  whether  Major  Roosevelt  is 
entitled  to  draw  forage  at  all.  It  is  difficult  to  understand 
how  a  horse  kept  14  miles  from  the  place  of  an  officer's 
duty  is  kept  for  the  public  service  or  for  official  duties,  unless, 
as  suggested  above,  it  is  ridden  to  and  from  the  place  of  duty 
and  in  connection  with  the  official  duties  of  an  officer  at  the 
place  where  he  is  on  duty.  (See  10  Comp.  Dec,  620,  and 
15  w?.,  735.)  This  question  is  not  presented  and  I  express  no 
opinion  in  regard  to  it. 

Upon  the  facts  presented  I  am  of  opinion  that  payment  of 
the  cost  of  transporting  the  forage  from  San  Francisco  to  San 
Rafael  is  not  authorized. 
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DISPOSITION  OF  MONEYS  DEPOSITED  AT  A 
SALE  OF  OLD  MATERIAL  WHERE  TERMS  OF 
SALE  NOT  COMPLIED  WITH. 

Where  it  Is  provided  in  the  terms  of  sale  that  a  certain  per  cent  of 
the  price  hid,  at  a  sale  of  old  material,  shall  be  deposited;  that 
the  balance  shall  be  paid  before  the  property  is  removed,  and  that 
in  case  of  a  failure  to  comply  with  terms  of  the  sale  the  cash  de- 
posited shall  be  forfeited  and  the  property  resold,  the  amocmt  of 
the  deposit  Is  to  be  treated  as  security  for  compliance  with  the 
terms  of  the  sale. 

If  the  property  is  sold  for  a  less  price  at  the  second  sale,  the  deposit 
should  be  applied,  so  far  as  necessary,  as  a  part  of  the  purchase 
price  at  the  first  sale  and  covered  into  the  Treasury  to  the  credit 
of  "Miscellaneous  receipts." 

{Comptroller  Tracewell  to  the  Secretary  of  Commerce  and 
Labor,  May  27,  1909.) 

You  request  my  decision  of  a  question  stated  by  you  in 
your  letter  of  the  20th  instant  as  follows: 

"Under  authority  of  this  department  a  sale  at  auction 
of  condemned  public  property,  consisting  of  old  junk,  etc., 
belonging  to  the  Light-House  Establishment,  was  held  at  the 
general  light-house  depot  at  Tompkinsville,  N.  Y.,  in  accord- 
ance with  an  advertisement  announcing  said  sale,  dated 
January  13,  1909. 

"  Conditions  of  said  auction  sale,  as  published  in  the  ad- 
vertisement thereof,  were  as  follows : 

"  'A  deposit  of  20  per  cent  of  the  actual  amount  of  the 
bid  must  be  paid  in  cash  to  the  auctioneer  at  the  time  of 
sale,  and  the  balance  of  bid  must  be  paid  before  material  can 
be  removed. 

" '  The  material  must  be  removed  from  the  premises  of  the 
Light-House  Establishment  within  fifteen  days  after  date 
of  sale,  or  the  amount  of  cash  deposited  will  be  forfeited 
and  the  material  a^in  sold  at  public  auction.' 

"  Certain  lots  of  the  above-named  articles  were  sold  to 
Mr.  Stephen  McArdle,  upon  which  he  made  a  deposit  of 
$100,  and  certain  other  lots  were  sold  to  Mr.  Max  Bernstein,- 
upon  which  he  made  a  deposit  of  $70. 

"  Both  of  the  above-named  purchasers  declined  to  com- 

Ely  with  the  conditions  of  the  sale  by  making  payment  of  the 
alances  of  the  purchase  money  and  removing  the  articles 
purchased.  The  articles  were,  therefore,  after  due  adver- 
tisement, copies  of  which  were  sent  to  Messrs.  McArdle 
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and  Bernstein,  again  sold  at  public  auction,  and  the  pur- 
chase prices  of  the  articles  were,  for  those  sold  to  Mr.  Mc- 
Ardle  at  the  original  sale  $514.16  less  than  his  bid,  and  for 
those  sold  to  Mr.  Bernstein  $327.57  less  than  his  bid,  the 
Government  thereby  being  the  loser  in  those  respective 
amounts  by  Messrs.  McArdle  and  Bernstein's  failure  to  con- 
summate the  original  sales. 

"  I  therefore  have  the  honor  to  request  your  decision  as 
to  whether  the  amounts  deposited  by  Messrs.  McArdle  and 
Bernstein  are  not  properly  forfeited  to  the  Government  and 
should  be  covered  into  the  Treasury  to  the  credit  of  mis- 
cellaneous receipts. 

"  Inclosed  are  copies  of  the  advertisements  of  the  above- 
named  auction  sales." 

The  terms  of  the  sale  referred  to  are  stated  in  an  adver- 
tisement dated  January  5,  1909,  as  follows: 

"  Poster  advertisement, 

"  On  January  26, 1909,  beginning  at  1  o'clock  p.  m.,  a  quan- 
tity of  unserviceable  public  property  will  be  sold  at  public 
auction  at  the  general  light-house  depot,  Tompkinsville, 
Staten  Island,  New  York. 

"  The  property  to  be  sold  includes  oil  barrels,  rubber  fire 
hose,  iron  scrap,  clocks,  sheathing  metal,  brass,  copper,  boats, 
and  other  miscellaneous  articles. 

"A  deposit  of  20  per  cent  of  the  actual  amount  of  the  bid 
must  be  paid  in  cash  to  the  auctioneers  at  the  time  of  the 
sale,  and  the  balance  of  bid  must  be  paid  before  material  can 
be  removed. 

"The  material  must  be  removed  from  premises  of  the 
Light-House  Establishment  within  fifteen  days  after  date  of 
sale,  or  the  amount  of  cash  deposited  will  be  forfeited  and  the 
material  again  sold  at  public  auction." 

The  expressed  conditions  named  in  the  terms  of  sale  show 
a  purpose  to  make  a  completed  sale  at  the  acceptance  of  the 
bid,  with  reservation  of  the  amount  deposited  and  the  prop- 
erty for  security,  and  not  to  enter  into  a  mere  agreement 
to  sell.    {Beardsley  v.  BeardsUy^  138  U.  S.,  262,  266.) 

The  provision  that  the  cash  deposited  will  be  forfeited 
and  the  material  sold  again  at  public  auction  clearly  con- 
templates provision  for  security  for  the  purchase  price,  and 
that  the  second  sale  will  be  for  and  on  account  of  the  buyer, 
who  is  to  account  for  any  deficiency  between  the  second  sale 
and  the  first. 
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I  am  of  the  opinion,  therefore,  that  the  amount  deposited 
is  to  be  considered  as  an  advance  of  a  part  of  the  purchase 
price  of  a  completed  sale  and  not  as  damages  for  a  breach  of 
an  agreement  to  selL  In  case  of  a  failure  to  comply  with 
the  conditions  of  the  sale  it  is  to  be  held  as  security  to  cover 
any  loss  resulting  from  a  resale. 

The  facts  in  the  cases  submitted  show  that  the  loss  from 
the  resale  was  in  excess  of  the  amount  deposited.  The  entire 
sum  put  up  as  security  is  therefore  to  be  applied  as  a  part 
of  the  price  bid. 

You  are  therefore  authorized  to  cover  the  amount  into 
the  Treasury  to  the  credit  of  the  appropriation  "Miscel- 
laneous receipts." 


PAYMENT  OF  PASSAGE  MONEY  TO  A  SCHOONER 
RUNNING  AGROUND,  BUT  SUBSEQUENTLY 
FLOATING  OFF  WITHOUT  THE  PASSENGERS. 

Under  an  agreement  to  take  a  school  teacher  and  his  wife  from  Nome 
to  Diomede  Island,  Alaslia,  the  schooner  is  entitled  to  the  full 
passage  money,  notwithstanding  it  ran  aground  on  a  bar  before 
reaching  its  destination  and  floated  off  while  the  said  paa?engers, 
who  had  temporarily  left  the  schooner,  were  ashore,  and  pro- 
ceeded on  its  way  without  them. 

(Decision  by  Comptroller  Tracewell,  May  27,  1909.) 

This  office  on  September  2,  1908,  withdrew  for  revision,  if 
necessary,  settlement  No.  4913,  dated  August  25,  1908, 
wherein  the  Auditor  for  the  Interior  Department  allowed 
the  claim  of  the  United  States  Mercantile  Company  for  $50 
for  transportation  from  Nome,  Alaska,  to  Diomede  Island, 
Alaska,  via  schooner  Trader,  of  R.  W.  Thompson,  teacher 
of  United  States  public  school  on  Diomede  Island,  Alaska, 
and  Mrs.  Thompson,  his  wife. 

After  the  Auditor's  settlement  was  made,  a  communica- 
tion from  Mr.  Thompson  was  transmitted  by  the  Interior 
Department,  in  which  he  stated  that  the  Trader  went  ashore, 
but  later  got  off,  leaving  him  and  his  wife  on  shore;  that 
owing  to  the  condition  of  the  schooner  it  failed  to  carry 
them  to  their  destination,  and  they  made  the  trip  by  another 
vessel  (the  Corwin)  at  a  cost  of  $50,  for  which  he  claimed 
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reimbursement.  In  a  later  report  he  stated  that  at  the  be- 
ginning of  the  voyage  the  schooner's  engines  broke  down 
and  they  were  compelled  to  return  to  Nome,  and  after  a  day 
on  shore  they  started  again,  but  grounded  on  the  bar  near 
Cape  Prince  of  Wales ;  that  the  water  was  continually  wash- 
ing the  decks  and  the  pilot  house,  which  was  the  only 
shelter;  that  without  objection  from  the  captain  he  went 
ashore  with  his  wife  in  a  canoe  that  had  come  from  shore; 
that  they  were  assisted  by  the  schooner's  crew,  and  he  dis- 
tinctly stated  they  would  return  when  the  captain  was 
ready  to  sail ;  that  the  next  day  he  endeavored  to  signal  the 
schooner,  but  without  success,  and  later  it  went  away  with- 
out warning;  that  they  continued  the  voyage  by  the  Corwin 
in  a  roundabout  way,  and  that  at  Cape  Blossom  the  purser 
of  the  Corwin  found  the  Trader  again  in  distress  and  pro- 
cured their  trunks. 

The  United  States  Mercantile  Company  claims  that  the 
schooner  got  on  the  bar  near  or  at  Cape  Prince  of  Wales; 
that  Mr.  and  Mrs.  Thompson  went  ashore  without  the  consent 
of  the  captain,  and  while  they  were  gone  the  boat  floated  off 
the  bar  and  went  on  its  way  without  the  Thompsons. 

It  appears  that  vessels  do  not  call  at  Diomede  Island  and 
that  there  is  no  regular  rate  for  passage  to  that  point,  but  the 
trip  must  be  specially  arranged  for. 

The  agreement  with  the  Trader  was  to  take  Mr.  and  Mrs. 
Thompson  from  Nome  to  Diomede  Island  for  $50.  When 
the  schooner  ran  aground  and  the  Thompsons  went  on  shore 
at  Cape  Prince  of  Wales,  there  apparently  was  no  intention 
on  their  part  not  to  go  on  with  the  schooner ;  but  the  captain 
does  not  appear  to  have  undertaken  to  give  the  Thompsons 
notice  when  the  schooner  would  proceed ;  and,  having  regard 
to  the  conditions  attending  sea  travel,  and  the  schooner  being 
aground,  I  do  not  think  there  was  any  duty  on  the  part  of 
the  schooner  to  give  such  notice.  Their  going  on  shore  must 
be  understood  as  at  their  own  risk.  Although  the  schooner 
appears  to  have  been  several  times  in  distress,  it  is  understood 
it  finally  accomplished  its  voyage,  and  it  is  entitled  to  be  paid 
the  full  passage  money,  as  it  was  by  the  Thompsons'  own  act 
that  they  did  not  pursue  the  voyage  by  the  Trader.  {De- 
touches  V.  Peck^  9  Johnson  (N.  Y.),  209.) 

Under  the  above  views  the  Auditor's  settlement  is  affirmed. 
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VERIFICATION  OF  INDORSEMENTS  ON  DISBURS- 
ING OFFICERS'  PAID  CHECKS. 

In  the  settlement  of  accounts  of  disbursing  officers  it  is  not  necessary, 
under  paragraph  29  of  Treasury  Department  Circular  No.  52  of 
July  20,  1907,  to  verify  indorsements  on  their  paid  checks  when 
the  checks  are  issued  in  payment  of  legal  vouchers. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Treasury^ 
May  28, 1909.) 

By  your  indorsement  of  the  25th  instant  I  am  in  receipt  of 
a  communication  from  the  Auditor  for  the  Treasury  Depart- 
ment, dated  May  17,  1909,  in  which  he  transmits  check  No. 
338191,  issued  by  W.  S.  Richards,  disbursing  clerk,  on  the 
assistant  treasurer  of  the  United  States,  Chicago,  111.,  to  the 
order  of  G.  P.  Locke,  amount  $120,  in  payment  of  services  as 
a  special  employee  of  the  Treasury  Department  from  Decem- 
ber 1  to  15,  1908.  It  appearing  that  the  said  check  was 
indorsed  "  G.  P.  Locke  by  Mrs.  G.  P.  Locke,"  the  Auditor 
returned  it  to  your  office.  Division  of  Public  Moneys,  with  a 
request  that  it  be  indorsed  by  the  party  in  whose  favor  it  was 
drawn  or  that  the  Auditor  be  furnished  the  power  of 
attorney  authorizing  Mrs.  Locke  to  indorse  the  same,  or 
other  evidence  showing  her  authority  to  indorse. 

You  request  my  decision  as  to  whether,  under  paragraph  29 
of  Circular  No.  52  of  1907,  the  Auditor's  request  should  be 
complied  with.    The  said  paragraph  reads: 

"  The  Auditors  in  examining  accounts  will,  in  case  of 
vouchers  paid  by  check  and  provided  such  checks  have  been 
received  by  them,  compare  the  check  with  the  vouchers.  The 
Auditors  are  not  required  to  verify  indorsements,  as  each 
subsequent  indorser  and  the  depositary  on  which  the  check 
is  drawn  legally  guarantee  the  genuineness  of  the  indorse- 
ment." 

The  Auditor  makes  his  objection  to  the  indorsement  of 
this  check  in  the  audit  of  the  account  of  W.  S.  Richards,  dis- 
bursing clerk  of  this  Department.  The  check  in  question  has 
been  paid  by  the  assistant  treasurer  and  charged  to  the  ac- 
count of  Disbursing  Clerk  Richards,  thereby  reducing  his 
credit  by  the  amount  of  this  check.    The  disbursing  officer 


Digitized  by  VjOOQIC 


LIQUIDATED  DAMAGES.  777 

is  not  responsible  and  can  not  control  the  indorsement  of 
checks,  and  hence  is  entitled  to  a  credit  for  the  amount  of 
said  paid  check,  regardless  of  the  manner  of  indorsement, 
if  he  issued  it  in  payment  of  a  legal  voucher.  He  would  be 
thus  entitled  to  credit  where  his  checks  are  properly  drawn 
and  delivered  regardless  of  said  paragraph  29. 

A  different  question  will  arise  when  the  Treasurer  claims 
credit  for  the  amount  of  this  check.  This  check  is  his 
voucher  and  the  only  evidence  he  has  that  he  paid  the  debt 
of  the  Government  evidenced  thereby  to  its  proper  owner, 
and  thereby  satisfied  the  debt  for  which  it  was  issued. 

I  was  opposed  to  the  assembling  of  checks  scheme  as  out- 
lined in  the  Treasury  circular,  of  which  said  paragraph  29 
is  a  part,  for  the  reason  among  others  that  it  took  the  cus- 
tody of  the  check  from  the  person  most  deeply  interested  in 
its  safe-keeping,  viz,  the  person  who  actually  paid  it,  it 
being  the  only  evidence  of  payment,  and  showing  the  fact 
upon  its  face  whether  it  was  paid  to  the  person  to  whom  it 
legally  belonged  when  presented  for  payment,  and  placed 
it  in  the  custody  of  the  Auditor  who  was  required  to  as- 
semble it  in  the  disbursing  officer's  account,  and  who  only 
perfunctorily  examines  it  in  such  account,  as  provided  by 
the  paragraph  supra. 

Answering  your  specific  question,  I  am  of  opinion  that, 
under  the  law  and  regulations  in  question,  the  disbursing 
officer  is  entitled  to  a  credit  in  his  account  for  the  amount 
of  this  paid  check,  if  issued  in  payment  of  a  legal  voucher, 
regardless  of  how  it  is  indorsed. 


LIQUIDATED  DAMAGES. 

Where  a  party  by  letter  states  that  a  contract  about  to  be  made  shall 
provide  for  liquidated  damages  containing  certain  terms  and 
conditions,  and  the  contract  contains  a  provision  signed  by  both 
parties  embodying  the  phraseology  of  the  letter,  the  clear  Intent 
was  that  the  language  used  should  apply  to  the  contract  and  be 
the  provision  relating  to  liquidated  damagea 

Mere  grammatical  inaccaracies  or  errors  in  te'^.ses  In  the  provisions 
of  a  contract  do  not  affect  their  interpretation,  but  the  provisions 
are  to  be  read  as  intended  and  not  as  written. 
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The  provisions  of  a  contract  make  a  good  liquidation  of  damages 
wbere  tlie  delivery  of  material  is  divided  into  two  lots,  and  for 
each  lot  respectively  a  gross  sum  is  named  as  damages  for  delay 
in  delivery  of  all  of  said  lot;  and  a  proportionate  part  of  the 
gross  sum  is  named  as  damages  for  delay  in  delivoy  of  only  a 
part  of  each  lot 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
May  29, 1909.) 

By  your  authority  the  Chief  of  Engineers,  under  date  of 
May  8,  1909,  submitted  an  inquiry  of  Capt.  Edward  H. 
Schulz,  Corps  of  Engineers,  U.  S.  Army,  relatives  to  the 
deductions  to  be  made  for  delay  in  delivery  of  wickets  for 
Lock  and  Dam  No.  1,  Osage  River,  under  contract  dated 
October  14, 1908,  with  J.  and  J.  B.  MilhoUand  Company. 

The  contract  provided  for  furnishing — 

» 

"  100  wickets,  101  anchor  beams,  101  horse  boxes,  100  horses, 
100  props,  100  hurters,  and  necessary  anchorages,  except 
wood  sill,  as  per  the  specifications  and  drawings  of  Septem- 
ber 4,  1908,  and  modifying  letter  of  October  10,  1908,  all 
hereto  attached,  for  the  following  prices : 

100  wickets  proper  complete,  each $23.75 

C«st  Iron,  per  lb lA^ 

Cast  steel,  per  lb 5A^ 

Wrought  steel,  per  lb 5Ajt 

Delivery  to  be  made  in  two  lots,  A  and  B,  lot  A  to  be  de- 
livered at  point  of  shipment  within  forty  days  from  date 
of  contract,  and  lot  B  to  be  delivered  at  point  of  shipment 
not  later  than  April  1,  1909. 

"  Time  of  delivery  is  an  important  factor,  and  the  bidder 
is  understood  as  accepting  the  terms  and  concUtions  of  liqui- 
dated damages,  which  shall  provide  that  for  every  calendar 
day  of  delay  in  delivering  all  of  lot  A  beyond  time  set 
above  a  deduction  of  $10  will  be  made  from  the  amount  of 
the  bid,  with  a  proportional  one-twelfth  deduction  for  each 
day's  delay  in  delivering  each  complete  wicket  anchorage; 
and  for  every  calendar  day  of  delay  in  delivering  all  of  lot 
B  beyond  April  1,  1909,  an  additional  deduction  of  $25  per 
day  will  be  made,  with  a  proportional  one-hundredth  de- 
duction for  each  day's  delay  m  delivering  each  complete 
wicket." 

In  the  specifications  there  appeared  the  following  stipu- 
lations : 
"  9.  Delivery  will  be  made  in  two  lots,  A  and  B. 


Digitized  by  VjOOQIC 


LIQUIDATED  DAMAGES.  779 

"  Lot  A  will  consist  of  13  anchor  beams,  13  horse  boxes, 
13  hurters  and  necessary  hurter  bolts;  in  fact,  all  material 
for  setting  anchorages  for  12  wickets.  This  delivery  shall 
be  made  at  point  of  shipment  within  one  month  and  ten 
days  after  acceptance  of  bid  or  date  of  contract. 

^  Lot  B  will  consist  of  the  remaining  100  wickets,  88  anchor 
beams,  and  all  appurtenances,  and  must  be  delivered  at  point 
of  shipment  not  later  than  April  1,  1909. 

"  10.  Time  of  delivery  is  an  important  factor,  and  the 
bidder  is  understood  as  accepting  the  terms  and  conditions 
of  liquidated  damages,  which  shall  provide  that  for  every 
calendar  day  of  delay  in  delivering  lot  A,  or  any  part 
thereof,  beyond  time  set  above  a  deduction  of  $10  per  day 
will  be  made  from  the  amount  of  the  bid;  and  for  every 
calendar  day  of  delay  in  delivering  lot  B,  or  any  part  thereof, 
beyond  April  1,  1909,  an  additional  deduction  of  $25  per 
day  will  De  made." 

The  modifying  letter  of  October  10,  1908,  referred  to  in 
the  contract,  made  some  modifications  in  the  dimensions  of 
the  material,  and  modified  paragraph  10  of  the  specifica- 
tions to  the  provision  for  liquidated  damages  as  it  is  stated 
in  the  contract;  and  the  provision  as  it  appears  in  the  con- 
tract has  affixed  to  it  the  signatures  of  the  parties  to  the 
contract — Captain  Schulz  and  the  J.  and  J.  B.  MilhoUand 
Company.  While  the  phraseology  of  this  provision  is  that 
the  terms  and  conditions  of  the  liquidated  damages  shall 
provide  for  certain  deductions  for  delay,  yet  the  clear  intent 
was  that  the  language  used  should  apply  to  this  contract 
and  be  the  provision  relating  to  liquidated  damages.  No  fur- 
ther agreement  was  in  their  contemplation,  but  the  parties 
were  entering  into  their  final  agreement,  and  their  intent 
with  respect  to  liquidated  damages  being  clear,  mere  gram- 
matical inaccuracies  or  errors  in  tenses  do  not  affect  the  inter- 
pretation of  the  provision,  but  are  to  be  read  as  intended  and 
not  as  written. 

The  parties  plainly  intended  a  liquidation  of  damages  for 
delay  in  delivery.  {United  States  v.  Bethlehem  Steel  Co., 
206  U.  S.,  105.)  The  contract  divided  the  delivery  of  the 
material  into  two  parts — material  for  12  complete  wicket 
anchorages  into  lot  A,  and  the  balance,  for  88  complete 
wickets,  into  lot  B.  For  failure  to  deliver  all  of  each  lot,  a 
different  measure  of  damages,  however,  was  provided  than 
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for  failure  to  deliver  only  a  fori  of  each  lot.  In  lot  A,  for 
instance,  for  failure  to  deliver  dJU  of  the  12  complete  wicket 
anchorages,  $10  per  day  is  chargeable;  whereas,  if  delivery 
should  have  been  made  of  a  part  of  the  12,  for  eadi  one  un- 
delivered only  one-twelfth  of  $10  per  day  is  chargeable.  The 
manifest  purpose  of  the  provision  was  to  so  measure  the 
damages  that  on  a  failure  to  deliver  any  one  of  the  12 
wicket  anchorages  the  deductions  to  be  made  would  be  in 
proportion  to  a  failure  to  deliver  the  12,  the  damages 
chargeable  on  a  partial  failure  not  being  so  great  as  on  a 
total  failure. 

The  voucher  submitted  with  the  inquiry  has  attached  a 
statement  showing  that  delivery  of  lot  A  was  made  Novem- 
ber 24,  1908,  except  13  horse  boxes,  which  were  shipped 
February  1,  1909,  77  days  after  shipment  should  have  been 
made.  In  other  words,  no  one  of  the  12  wicket  anchorages 
of  lot  A  was  ready  and  complete  until  February  9,  1909, 
each  one  lacking  the  horse  boxes,  of  which  13  were  required 
to  set  12  anchorages.  Lot  B  is  understood  to  have  been 
shipped  within  the  contract  time,  except  40  wickets,  shipped 
April  5,  1909,  four  days  after  shipment  should  have  been 
made;  but  the  delay  therein  is  stated  to  have  been  caused  by 
a  change  of  plan  of  wickets  ordered  by  the  engineer  office. 

For  delays  due  to  the  fault  of  the  Government,  no  damages 
are  chargeable  against  the  contractor.  Under  the  views 
herein  expressed  the  contractor  should  be  charged  with  77 
days'  delay  in  delivery  of  lot  A,  which,  at  $10  per  day,  will 
make  a  deduction  of  $770  from  the  amount  otherwise  payable 
under  the  contract,  and  the  officers  of  the  (jovemment  will 
not  be  permitted  to  attempt  to  show  that  the  default  of  the 
contractor  has  caused  no  loss  to  the  Government  (18  Gomp. 
Dec,  853.) 

The  voucher  submitted  proposes  the  payment  of  ($9,090.88, 
less  $151.15  liquidated  damages  apportioned  to  the  Talue  of 
the  material  delayed  in  delivery)  $8,939.78  balance  due. 
Payment  of  said  voucher  is  not  authorized. 
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DEDUCTION  FROM  CLAIM  OF  OVERPAYMENT  BY 
DISBURSING  OFFICER. 

The  Auditor,  In  settling  a  claim,  has  a  right  to  deduct  from  the 
amount  found  due  thereon  the  amount  of  an  overpayment  to  the 
claimant  by  a  disbursing  officer. 

(Decision  by  Comptroller  TraceweU^  June  i,  1909.) 

The  Cumberland  Valley  Railroad  Company  appealed  May 
25, 1909,  from  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  settlement  No.  8131,  dated  April  20, 1909. 

The  company  claimed  $39.56  for  passenger  transportation 
in  December,  1908,  and  January,  1909. 

The  Auditor  allowed  the  amount  claimed,  but  deducted 
therefrom  $32.83,  the  amount  of  an  overpayment  to  the 
claimant  by  Lieut.  Col.  J.  W.  Pope  per  his  voucher  1  B, 
November,  1905,  fiscal  year  1904,  B/L  No.  224. 

The  company  contends  for  the  amount  deducted,  as 
follows : 

"  In  the  first  place,  we  contend  that  it  is  improper  that  a 
deduction  be  made  from  a  voucher  in  payment'  of  passenger 
transportation  account  of  an  amount  claimed  to  be  due  the 
Government  in  a  transaction  involving  freight  transpor- 
tation. 

"  In  the  second  place,  we  contend  that  Col.  Pope's  relations 
with  the  carriers  interested  in  the  haul  of  household  goods 
from  Lytle,  Ga.,  to  Harrisburg,  Pa.,  i.  e.,  as  to  payment  of 
freight  charges  for  the  services  performed,  are  as  an  indi- 
vidual to  common  carriers.  This  being  true,  we  believe  that 
the  deduction  is  unauthorized  and  unwarranted  under  the 
ruling  of  the  Interstate  Commerce  Commission,  as  follows : 

" '  May  a  shipper  oflFset  a  claim  against  a  carrier  by  deduct- 
ing from  freight  charges  of  shipment?  A  shipper  having  a 
money  demand  against  an  interstate  carrier  sought  to  offset 
it  against  the  amount  of  freight  bill  which  he  owed  the  car- 
rier upon  a  shipment  of  merchandise.  May  this  lawfully 
be  done?  Held:  That  the  two  transactions  have  no  relation 
one  to  the  other,  and  that  such  a  deduction  from  the  lawful 
charge  on  the  shipment  could  not  be  made.'  " 

This  ruling  has  no  application  to  the  case  under  con- 
sideration. 

The  Auditor,  in  settling  the  accounts  of  the  Cumberland 
Valley  Railroad  Company,  had  before  him  for  settlement 
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the  claims  of  said  company  presented  directly  to  the  account- 
ing officers  for  allowance  and  payment,  as  well  as  the  claims 
of  said  company  paid  by  disbursing  officers.  It  was  the 
Auditor's  duty  to  determine  the  correctness  of  all  of  said 
claims  and  make  the  correct  allowance  thereon.  He  dis- 
covered that  on  a  claim  paid  by  a  disbursing  officer  the  rail- 
road company  had  received  more  than  it  was  entitled  to. 
He  therefore  deducted  the  amount  of  said  overpayment  from 
the  amount  otherwise  correctly  due  on  another  claim  which 
had  not  been  paid.  The  eflFect  of  the  Auditor's  action  was  to 
allow  and  pay  to  the  railroad  company  the  full  amount  to 
which  it  was  entitled  on  the  claims  of  said  company  con- 
sidered by  the  Auditor.  See  decision  of  January  11,  1909 
(48  MS.  Comp.  Dec,  143). 

The  company  having  been  allowed  and  paid  the  full 
amount  to  which  it  was  entitled  on  the  claims  considered  by 
the  Auditor,  nothing  further  is  due  thereon. 

The  Auditor's  action  is  affirmed. 


EXPENSES  INCURRED  BY  A  COLLECTOR  OF 
INTERNAL  REVENUE  IN  SEIZING  A  DISTILr 
LERY. 

The  proper  expenses  incurred  by  a  collector  of  internal  revenue  in  his 
official  capacity  in  seizing  a  distillery  before  the  issuance  of 
process  by  the  court  and  prior  to  the  property  being  turned  over 
to  the  United  States  marshal,  under  section  3458,  Revised  Stat- 
utes, are  chargeable  to  the  appropriation  **  Miscellaneous  expenses, 
Internal-Revenue  Service,"  notwithstanding  the  amount  of  said 
expenses  may  have  been  taxed  as  costs  against  the  owner  of  the 
property  and  paid  to  the  clerk  of  the  court,  who  turned  same  over 
to  the  collector  under  section  3216,  Revised  Statutes. 

{Comptroller  Tracewell  to  t/ie  Secretary  of  the  Treasury^ 
June  2^  1909.) 

By  your  reference  of  the  25th  ultimo  you  request  an 
expression  of  my  views  on  a  question  presented  in  a  letter 
from  the  Commissioner  of  Internal  Revenue  of  May  21, 1909, 
as  follows: 

"  Can  the  collector  for  the  collection  district  of  Tennessee 
pay  from  the  appropriation  for  ^Miscellaneous  expenses, 
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Internal-Revenue  Service/  costs,,  amounting  to  $441.60,  taxed 
by  the  court,  which  were  incurred  by  the  collector  in  a  case 
of  seizure  of  distilled  spirits  before  the  same  were  turned 
over  to  the  United  States  marshal? 

"As  stated  above,  the  costs  in  this  case  were  taxed  by  the 
court  and  the  same  have  been  paid,  and  the  clerk  of  the  court 
has  paid  the  amount  to  the  collector  of  internal  revenue  as 
required  by  section  3216,  Revised  Statutes. 

"  The  Comptroller  has  decided  in  13  Comp.  Dec.,  316,  that 
keepers'  fees  and  expenses  in  distilling  cases  incurred  before 
process  issued  when  taxed  by  the  court  were  payable  from 
the  appropriation  for  '  Salaries,  fees,  and  expenses  of  mar- 
shals, United  States  courts.'  In  the  decision  just  referred 
to  there  appears  to  be  no  distinction  between  the  expenses 
incurred  by  the  collector  before  the  property  was  turned  over 
to  the  marshal  and  the  expenses  incurred  by  the  marshal 
after  the  property  was  turned  over  to  him  and  before  process 
issued. 

"A  number  of  cases  have  arisen  in  which  the  question  has 
been  raised  as  to  whether  it  is  legal  and  proper  for  a  marshal 
to  pay  expenses  incurred  by  a  collector  before  the  property 
was  turned  over  to  the  marshal,  even  when  such  expenses 
were  taxed  by  the  court.  This  office  has  uniformly  held  that 
the  decision  of  the  Comptroller  above  referred  to  should  be 
construed  to  hold  that  all  costs  of  seizure  made  before  process 
issued  when  taxed  by  the  court  could  not  be  paid  from  the 
appropriation  for  '  Miscellaneous  expenses,  Internal-Revenue 
Service,'  but  in  the  manner  provided  in  said  decision. 

"  It  is  respectfully  submitted  that,  as  the  law  appears  to 
make  no  distinction  between  the  classes  of  costs  named — that 
is,  those  incurred  before  and  those  after  the  property  is 
turned  over  to  the  marshal — it  is  the  opinion  or  this  office 
that  such  costs  should  be  payable  from  the  same  appropri- 
ation." 

The  "  costs  "  referred  to  above,  amounting  to  $441.60,  rep- 
resent expenses  incurred  by  R.  S.  Sharp,  collector  of  internal 
revenue,  district  of  Tennessee,  in  seizing  the  Chattanooga 
distillery,  owned  and  claimed  by  S.  S.  Price.  The  expenses 
consist  of  per  diems  for  services  rendered  by  certain  apprais- 
ers, gangers,  and  guards  employed  by  the  collector,  and  it  is 
noted  that  said  expenses  were  so  incurred  by  the  collector 
before  the  issuance  of  process  by  the  court  and  prior  to  the 
property  being  turned  over  to  the  marshal. 

These  expenses  were  not  incurred  by  the  marshal,  the  prop- 
erty not  being  in  his  custody  at  the  time,  and  it  appears  as 
a  fact  that  he  had  absolutely  nothing  to  do  with  the  employ- 
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ment  of  the  guards,  appraisers,  and  gaugers;  therefore  it  is 
reasonably  clear  that  the  appropriation  "  Salaries,  fees,  and 
expenses  of  marshals,  United  States  courts,"  which  is  ex- 
pressly intended  to  cover  the  fees  earned  and  expenses  in- 
curred by  marshals  and  their  deputies,  is  not  applicable  to 
the  payment  of  expenses  incurred  by  the  collector  of  internal 
revenue  in  such  a  case.  The  fact  that  the  expenses  incurred 
by  the  collector  were  included  in  the  costs  taxed  against  and 
paid  by  S.  S.  Price,  the  proprietor  of  the  Chattanooga  dis- 
tillery, would  not  operate  to  charge  the  appropriation  "  Sala- 
ries, fees,  and  expenses  of  marshals.  United  States  courts," 
with  said  expenses.  The  above  costs  were  paid  by  Mr. 
Price  into  court  and  were  promptly  turned  over  to  the  col- 
lector by  the  clerk  of  the  court  in  conformity  to  the  provi- 
sions of  section  3216,  Revised  Statutes. 

In  regard  to  my  decision  in  Allen^s  case  (13  Comp.  Dec, 
316)  referred  to  by  the  Commissioner  of  Internal  Revenue, 
I  would  say  that  the  expenses  in  that  case,  which  I  held 
were  properly  payable  by  the  marshal  when  taxed  as  mar- 
shal's costs  by  tJie  court,  were  such  expenses  as  were  incurred 
by  the  marshal  after  the  property  was  turned  over  to  him  by 
the  collector  of  internal  revenue  under  section  3458,  Revised 
Statutes. 

Section  3458,  supra^  provides  that  the  cost  of  seizure  made 
before  process  issued  shall  be  taxable  by  the  court,  but  does 
not  provide,  either  expressly  or  by  necessary  implication,  that 
expenses  incurred  by  a  collector  of  internal  revenue  in  mak- 
ing a  seizure,  although  taxed  as  costs  by  the  court,  shall  be 
paid  by  the  marshal.  That  section  is  apparently  intended, 
in  so  far  as  it  refers  to  the  taxation  of  costs,  to  authorize  the 
court  to  tax  as  costs  expenses  incurred  prior  to  the  issuance 
of  process,  thereby  providing  a  way  for  reimbursing  the 
Government  out  of  the  proceeds  of  the  property  seized,  or 
through  judgment  against  the  defendant  in  the  case,  for  the 
necessary  expenses  incurred  by  the  officers  of  the  Govern- 
ment in  making  the  seizure.  But  said  section  does  not  con- 
template that  expenses  incurred  by  the  internal-revenue 
officers  in  the  line  of  their  official  duties  should  be  paid  out 
of  appropriations  expressly  made  to  defray  the  expenses  of 
the  officers  of  the  court. 
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Congress  has  made  provision  for  the  payment  of  expenses 
of  a  miscellaneous  nature  incurred  by  internal-revenue  officers 
while  discharging  their  duties,  the  appropriation  "Miscel- 
laneous expenses,  Internal-Revenue  Service,"  act  of  May  22, 
1908  (35  Stat.,  207),  cited  by  the  commissioner  in  his  com- 
munication above,  providing  for  such  expenses  as  are  "  inci- 
dent to  the  collection  of  internal  revenue,"  and  I  am  of 
opinion  that  said  appropriation  is  chargeable  with  the  proper 
expenses  incurred  by  Collector  Sharp  in  the  present  case  in 
connection  with  his  seizure  of  the  Chattanooga  distillery 
prior  to  his  turning  the  property  over  to  the  marshal. 


PAYMENT  OF  EXPENSES  INCUERED  BY  PERSON 
OTHER  THAN  UNITED  STATES  MARSHAL  OR 
HIS  DEPUTY  IN  ATTEMPTED  SERVICE  OF  SUB- 
PCENAS  FOR  WITNESSES  IN  THE  UNITED 
STATES  COURTS. 

Tbe  law  imposes  upon  the  United  States  marshal  and  his  deputies 
the  duty  of  executing  throughout  his  district  all  lawful  precepts 
directed  to  the  marshal  and  issued  under  the  authority  of  the 
United  States,  and  the  appropriation  "  Salaries,  fees,  and  ex- 
penses of  marshals,  United  States  courts,"  is  a  fund  intended 
by  Congress  to  cover  the  fees  earned  and  expenses  incurred 
directly  by  the  marshal  and  his  deputies  in  the  discharge  of 
such  duty,  and  is  not  applicable  for  the  payment  of  expenses 
incurred  by  an  Indian  policeman  in  delivering  copies  of  sub- 
poenas to  witnesses  residing  upon  an  Indian  reservation. 

Where,  however,  such  copies  of  subpoenas  were  so  delivered  by  the 
Indian  policeman  upon  the  request  of  the  marshal,  resulting  In 
the  appearance  of  the  witnesses  in  court,  and  it  appearing  that 
the  expenses  were  incurred  by  the  policeman  in  good  faith,  the 
appropriation  *' Miscellaneous  expenses.  United  States  courts," 
may  be  used  to  reimburse  said  Indian  policeman,  provided  the 
Attorney-General  authorizes  and  approves  the  payment  from 
said  appropriation. 

{Comptroller  Tracewell  to  Arthur  W.  Merrifield^  United 
States  marshal^  June  4,  1909.) 

I  am  in  receipt  of  your  letter  of  the  22d  ultimo,  inclosing 
voucher  of  Alfred  Normandin  covering  expenses  incurred 
by  him   in   subpoenaing  witnesses  May  5,  6,  and   7,  1909, 
86464— vol  15—09 ^50 
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amounting  to  $10.65,  said  expenses  consisting  of  railroad 
fare,  horse  hire,  and  subsistence. 

You  desire  to  be  advised  whether  or  not  you  are  authorized 
to  pay  said  voucher. 

It  is  noted  that  the  claimant  is  not  a  deputy  United  States 
marshal,  but  is  an  Indian  policeman  on  the  Flathead  Indian 
Reservation,  who  was  detailed  by  the  superintendent  of  the 
reservation,  upon  your  request,  to  deliver  copies  of  grand 
jury  subpoenas  to  witnesses  residing  on  said  reservation,  the 
reason  given  why  you  or  your  deputies  did  not  personally 
make  this  service  being  that  you  and  your  deputies  were 
'•  fully  employed  elsewhere,"  also  that  the  witnesses  were 
unknown  to  you,  etc.  You  also  suggest  that  the  method 
adopted  in  this  case  was  more  expeditious  and  economical 
than  had  you  or  your  deputies  served  these  subpoenas. 

The  law  clearly  imposes  upon  the  marshal  and  his  deputies 
the  duty  of  executing  throughout  his  district  "  all  lawful 
precepts  "  directed  to  the  marshal  and  "  issued  under  the  au- 
thority of  the  United  States  "  (sections  782  and  787,  Revised 
Statutes) ,  and  Congress  has  provided  a  fund,  to  wit,  the  ap- 
propriation ''  Salaries,  fees,  and  expenses  of  marshals,  United 
States  courts,"  for  the  purpose  of  paying  the  fees  earned 
and  expenses  incurred  directly  hy  the  marshals  and  their 
deputies  in  the  discharge  of  their  duties. 

It  is  admitted  that  the  process  in  this  case  was  not  served 
by  the  marshal  or  his  deputies,  and  adhering  to  the  long- 
continued  and  well-established  practice  in  regard  to  the  use 
of  the  above  appropriation,  I  have  to  advise  you  that  you  are 
not  authorized  to  pay  Mr.  Normandin  s  expenses  from  said 
appropriation.  (1  Comp.  Dec,  148;  4  id.^  488;  9  id.^  244;  13 
id.,  236.) 

It  appears,  nevertheless,  from  your  statement  that  the  Gov- 
ernment received  the  benefit  of  Mr.  Normandin's  services, 
such  services  resulting  in  the  witnesses  appearing  in  court, 
and  while  the  method  adopted  to  accomplish  that  end  was 
irregular  and  unusual,  still  the  expenses  in  question  were  un- 
doubtedly incurred  by  Mr.  Normandin  in  good  faith  upon  the 
instigation  of  the  marshal,  an  officer  of  the  court;  therefore 
I  am  inclined  to  the  view,  under  the  circumstances,  that  in 
case  the  Attorney-General  should  deem  it  advisable  and 
proper  to  authorize  and  approve  payment  from  the  appro- 
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priation  "Miscellaneous  expenses,  United  States  courts," 
said  appropriation  could  be  used  to  reimburse  Mr.  Nor- 
mandin  for  his  actual  and  necessary  expenses,  said  appro- 
priation providing  "  for  payment  of  such  miscellaneous  ex- 
penses as  may  be  authorized  by  the  Attorney-General  for  the 
United  States  courts  and  their  officers,  ♦  ♦  ♦  "  (act  of  May 
27,  1908,  35  Stat.,  877). 


EXPENDITURES  IN  CONNECTION  WITH  ALIENS 
ORDERED  DEPORTED,  BUT  DETAINED  BY 
IMMIGRATION  OFFICIALS  AS  PROSPECTIVE 
WITNESSES  IN  CONTEMPLATED  PROSECU- 
TIONS ARISING  UNDER  THE  IMMIGRATION 
LAWS. 

The  provision  in  section  S48,  Revised  Statutes,  to  the  effect  that 
'*when  a  witness  is  detained  in  prison  for  want  of  security  for 
his  appearance,  he  shall  be  entitled,  in  addition  to  his  subsistence, 
to  a  compensation  of  $1  a  day,"  is  intended  to  compensate  such 
witnesses  as  are  committed  to  prison  upon  process  duly  issued 
by  a  United  States  Judge,  or  other  official  acting  in  a  judicial 
capacity,  In  accordance  with  the  requirements  of  sections  879  and 
881,  Revised  Statutes,  and  is  not  applicable  to  the  payment  of  per 
diems  to  aliens  who,  after  being  ordered  deported,  are  detained 
in  the  custody  of  immigrant  officials  as  prospective  witnesses  in 
cases  arising  out  of  alleged  violations  of  the  immigration  laws. 

Section  19  of  the  act  of  March  3,  1903,  reenacted  as  section  19  of  tlie 
act  of  February  20,  1907,  and  the  act  of  March  3,  1905,  provide 
what  expenditures  may  be  made  by  the  Department  of  Commerce 
and  Labor  on  account  of  aliens  who  have  been  ordered  deported, 
but  who  are  detained  by  the  immigration  officials  as  witnesses 
for  the  Government,  such  expenditures  being  limited  by  such 
acts  to  the  "maintenance"  of  such  persons  and  the  necessary 
"expenses"  incident  to  their  detention,  and  there  is  no  authority 
of  law  to  pay  such  detained  aliens  any  stated  sum  of  money  for 
each  day's  detention.  (11  Ck>mp.  Dec.,  727,  reconsidered  and 
reaffirmed.) 

In  case  an  alien  is  properly  subpoenaed  as  a  witness  by  a  United 
States  court  and  is  later  released  on  bond  for  his  appearance,  he 
would  be  entitled  to  a  per  diem  of  $1.50,  payable  out  of  appro- 
priation "Fees  of  witnesses.  United  States  courts,"  upon  the 
'order  of  the  court,  for  each  day  on  which  he  actually  attended  as 
a  witness  "  in  court "  on  behalf  of  United  States,  also  to  proper 
mileage  under  section  848  of  the  Revised  Statutes,  but  during  his 


Digitized  by  VjOOQIC 


788  DECISIONS  OF  THE  COMPTROLLER. 

release  could  not  be  considered  as  a  witness  "  detained  in  prison 
for  want  of  security"  so  as  to  entitle  him  to  a  per  diem  of  $1 
for  each  day  he  was  out  on  bond.  If,  however,  he  is  committed 
to  prison  under  section  SSI,  Revised  Statutes,  on  account  of  his 
failure  to  give  a  required  recognizance,  he  would  be  entitled  to 
compensation  at  the  rate  of  $1  per  day  under  section  848,  Rerised 
Statutes,  for  the  actual  time  that  he  Is  detained  in  prison  by  the 
judge,  payable  from  the  appropriation  "  Fees  of  witnesses,  United 
States  courts,"  upon  the  order  of  the  court. 

{Comptroller  TraceweU  to  the  Attomey-Oeneral^  June  5, 

1909.) 

I  am  in  receipt  of  your  letter  of  the  29th  ultimo,  as  follows : 

"  On  May  27, 1908,  this  department  received  from  the  Sec- 
retary of  Commerce  and  Labor  a  letter,  of  which  the  follow- 
ing is  a  copy : 

" '  I  have  the  honor  to  transmit  herewith  a  file  of  papers 
bearing  the  above  number,  relating  to  a  question  raised  by 
the  Austrian  ambassador  at  this  capital,  through  the  De- 
partment of  State,  with  respect  to  the  payment  of  witness 
fees  to  certain  Austrian  seamen  who  arrived  at  the  port  of 
New  York  March  7,  1907,  on  the  steamship  Giulia^  deserted 
from  said  vessel,  and  were  later  apprehended  within  the 
United  States  as  inadmissible  aliens  and  held  for  some  time 
at  the  Ellis  Island  immigrant  station  with  the  anticipation 
of  using  them  as  witnesses  in  a  suit  filed  against  the  steam- 
ship line  for  a  supposed  violation  of  the  immigration  laws 
in  permitting  said  seamen  to  enter  the  United  States  without 
inspection,  which  suit  was  dismissed  upon  the  Supreme 
Court  handing  down  its  decision  in  the  Taylor  case. 

"  *  These  seamen  were  not  only  deprived  of  their  liberty, 
but  were  prevented  from  gaining  a  livelihood  for  themselves 
and  families  during  the  time  that  they  were  necessarily  held 
in  detention,  and  the  department  feels  that,  if  possible,  they 
should  be  recompensed  for  the  loss.  The  matter  has  been 
discussed  with  the  United  States  attorney  for  the  eastern 
district  of  New  York,  and  it  is  at  his  suggestion,  contained 
in  a  letter  of  the  22d  instant,  attached  to  the  papers,  that  the 
correspondence  is  now  brought  to  your  attention.  You  will 
note  that  a  decision  by  the  Comptroller  of  the  Treasury  pre- 
vents this  department's  pairing  from  the  immigrant  fund 
anv  compensation  to  the  detained  witnesses. 

"  *  With  the  return  of  the  inclosed  papers  will  you  kindly 
furnish  me  with  an  opinion,  for  transmittal  to  the  Secretary 
of  State,  whether  there  is  any  appropriation  available  to  your 
department  out  of  which  the  witnesses  could  with  propriety 
be  remunerated? ' 
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"  In  response  the  Attorney-General  said : 

"'In  reply  thereto  there  is  inclosed  herewith  a  decision 
by  the  Comptroller  of  the  Treasury  under  date  of  May  6, 
1908,  to  B.  F.  Daniels,  United  States  marshal  for  the  district 
of  Arizona,  claims  of  witnesses  for  fees,  case  United  States 
V.  Duquesne  Mining  and  Reduction  Company.  Said  deci- 
sion seems  to  be  applicable  to  the  witnesses  mentioned  in 
your  letter.  If,  however,  in  your  opinion,  the  said  decision 
IS  not  applicable  to  the  witnesses  last  mentioned,  the  matter 
can  be  submitted  to  the  Comptroller  for  his  decision  thereon.' 

"  This  department  is  now  in  receipt  of  a  letter  from  the 
Secretary  or  Commerce  and  Labor,  in  which  he  says: 

"  *  I  have  the  honor  to  advise  you  tiiat  this  department  is 
at  the  present  time  interested  in  a  case  involving  the  importa- 
tion into  this  country  of  a  number  of  Greek  contract  labor- 
ers. Two  brothers,  natives  of  Greece,  have  been  responsible 
for  the  violation  of  the  immigration  laws,  and  an  attempt  is 
being  made  to  prosecute  them  under  the  terms  of  section  5440 
of  the  Revised  Statutes. 

" '  It  will  be  necessary  to  detain  some  of  the  aliens  imported 
by  these  men  as  a  witness  against  them,  and  one  G^rgios 
Papadopulos  appears  to  be  a  person  who  would  make  a  good 
witness  for  the  Government.  This  man  is  at  the  present  time 
in  Kansas  City,  Missouri,  and  it  is  respectfully  requested 
that  'arrangements  be  made  to  have  him  subpoenaed  as  a 
witness,  in  order  that  he  may  make  arrangements  with  the 
court  for  his  release  under  bond.  This  action  is  particularly 
desirable,  as  it  would  seem  to  be  an  injustice  to  the  alien  to 
detain  him  as  a  witness,  while  his  other  countrymen  are  de- 
portedj  without  at  least  paying  him  his  witness  fees.' 

"  Prior  to  your  decision  under  date  of  June  6,  1905  (11 
Comp.  Dec.,  «27),  this  department  in  several  instances  re- 
quested or  directed  the  United  States  attorney  to  ask  the 
courts  to  order  immigrants  who  were  detained  as  witnesses 
on  behalf  of  the  United  States  to  be  paid  $1  per  day  during 
their  detention  as  witnesses.  Since  that  decision  this  de- 
partment has  refrained  from  giving  such  directions.  Both 
the  Secretary  of  Commerce  and  Labor  and  the  Secretary  of 
State  have  urged  that  it  would  be  a  great  hardship  upon 
such  detained  witnesses  if  they  did  not  receive  any  compensa- 
tion for  the  time  they  were  detained  as  witnesses  on  behalf 
of  the  United  States.  It  is  true  that  such  witnesses  are  not 
detained  as  provided  in  section  879  or  881,  Revised  Statutes 
of  the  United  States,  but  they  were  detained  as  witnesses  on 
behalf  of  the  United  States.  Outside  of  the  wording  of  the 
statute,  there  is  no  reason  why  aliens  detained  as  witnesses 
on  behalf  of  the  United  States  under  the  provisions  of  the 
immigrant  act  should  not  receive  the  compensation  provided 
by  section  848  for  witnesses  detained  in  prison,  or  as  pro- 
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vided  in  said  sections  879  and  881,  Bevised  Statutes.  Under 
the  immigration  act  the  expenses  of  detaining  such  witnesses 
are  payable  from  the  immi^ation  fund,  whereas  witnesses 
detained  as  provided  in  sections  879  and  881  are  detained  in 
jails  or  other  prisons  and  the  expenses  of  such  detention  are 
paid  from  the  appropriation  '  Support  of  prisoners,  United 
States  courts.'  Und!er  the  immigration  act  they  are  de- 
tained without  the  privilege  of  giving  bond  for  their  ap- 
pearance in  court,  whereas  under  the  provisions  of  section 
879  or  881  they  are  detained  because  they  are  unable  to  give 
bond  or  otherwise  fail  to  do  so. 

"  In  view  of  the  foregoing,  you  are  requested  to  further 
consider  the  question  of  whether  immigrants  detained  as  wit- 
nesses may  not  lawfully  be  paid  $1  a  day  while  detained  as 
aforesaid." 

In  my  decision  of  June  5,  1905  (11  Comp  Dec,  727),  ren- 
dered upon  the  request  of  the  Secretary  of  Commerce  and 
Labor,  referred  to  in  the  above  communication,  I  expressed 
the  opinion  that  Congress  had,  by  the  enactment  of  section 
19  of  tiie  act  of  March  3,  1903  (32  Stat.,  1218),  and  the  act 
of  March  3,  1905  (33  Stat,  1244),  provided  just  what  ex- 
penditures may  be  made  on  account  of  persons  who  have 
been  ordered  deported,  but  who  are  detained  by  the  immi- 
gration oflScials  as  prospective  witnesses  for  the  Government 
in  contemplated  prosecutions  under  the  immigration  laws, 
such  expenditures  being  limited  by  said  acts  to  the  "  main- 
tenance" of  such  persons  and  to  "the  necessary  expenses 
incident  to  (their)  detention,"  and  I  concluded  therefore 
that  there  was  no  authority  of  law  to  pay  such  detained 
aliens  a  per  diem  in  the  nature  of  witness  fees.  I  also  indi- 
cated in  a  general  way  what  the  term  "maintenance"  in- 
cluded, and  further  held  that  there  was  no  authority  to  com- 
mute the  articles  furnished  under  the  head  of  "  maintenance." 

Section  19  of  the  act  of  March  3,  1903,  aupra^^  has  been  re- 
enacted,  without  any  material  change  or  modification,  as 
section  19  of  the  act  of  February  20,  1907  (34  Stat,  904), 
and,  so  far  as  it  relates  to  the  detention  of  aliens  as  witnesses, 
provides  as  follows : 

"  Provided^  That  the  Commissioner-General  of  Immigra- 
tion, with  the  approval  of  the  Secretary  of  Commerce  and 
Labor,  may  suspend,  upon  conditions  to  be  prescribe  by 
the  Commissioner-General  of  Immigration,  the  deportation 
of  any  alien  found  to  have  come  in  violation  of  any  provi- 
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sion  of  this  act,  if,  in  his  judgment,  the  testimony  of  such 
alien  is  necessary  on  behalf  of  uie  United  States  Government 
in  the  prosecution  of  offenders  against  any  provision  of  this 
act:  Provided^  That  the  cost  of  maintenance  of  any  person 
so  detained  resulting  from  such  suspension  of  deportation 
shall  be  paid  from  the  '  immigrant  fund.' " 

It  will  be  observed  that  my  decision  above  referred  to  was 
rendered  nearly  two  years  prior  to  the  reenactment  of  the 
section  just  quoted,  and  was  based  upon  the  accepted  and 
well-known  rule  governing  the  construction  of  appropriation 
acts,  viz,  that  the  expression  of  the  legislature  as  to  what 
expenditures  may  be  made  in  connection  with  a  particular 
object  excludes  allowances  or  payments  otherwise  than  as 
expressed  or  as  is  necessarily  implied  from  the  expressed  will 
of  the  legislating  power.  The  extent  and  effect  of  that  de- 
cision was  familiar  to  all  concerned,  and  it  is  fair  to  presume 
that  said  construction,  and  the  practice  arising  thereunder, 
was  acknowledged  as  being  a  correct  interpretation  of  the 
intention  of  Congress  in  legislating  upon  this  subject;  other- 
wise it  is  not  unreasonable  to  suppose  that  Congress,  when  the 
same  subject  was  again  under  consideration  by  it,  would  have 
inserted  in  said  section  at  the  time  of  its  reenactment  a  pro- 
vision in  express  terms  allowing  per  diems  or  other  remu- 
neration or  compensation  to  detained  aliens  for  the  time  of 
their  detention  pending  their  possible  appearance  in  court 
as  witnesses,  if  Congress  had  intended  that  they  should  be- so 
remunerated  by  the  United  States. 

Any  merely  moral  or  equitable  right  or  claim  that  an 
alien  may  prefer  against  the  United  States  to  compensate 
him  for  the  time  he  is  so  detained  is  obviously  not  a  valid 
ground  upon  which  the  Comptroller  may  allow  payment.  I 
find  in  the  law  upon  the  subject  provision  to  the  effect  that 
the  expenses  of  the  alien's  maintenance  only  shall  be  borne 
by  the  Government,  but  nothing  to  authorize  payment  to  an 
alien  under  such  conditions  of  any  stated  sum  of  money  for 
each  day's  detention. 

It  may  be  that  Congress  considered  that  the  United  States 
had  discharged  its  full  duty  in  assuming  the  burden  of  the 
maintenance  of  such  aliens  and  was  not  obligated  in  addi- 
tion thereto  to  make  cash  payments  to  each  detained  alien 
under  the  circumstances,  the  allowance  of  which  in  some 
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cases  might  permit  the  alien,  who  is  possibly  not  altogether 
innocent  of  participation  in  the  infraction  of  the  immigra- 
tion laws,  to  appear  to  be  profiting  at  the  expense  of  the 
United  States  as  a  result  of  his  violation  of  the  laws  of  this 
country. 

The  inability  of  an  alien  detained  under  section  19  of  the 
act  of  February  20,  1907,  to  earn  money  while  in  detention, 
although  he  may  personally  be  subsisted,  clothed,  and  given 
medical  treatment,  etc.,  at  the  expense  of  the  United  States, 
may  work  a  hardship  (as  suggested)  on  innocent  members 
of  his  family  who  may  be  dependent  upon  his  earnings  for 
a  livelihood,  but  it  will  be  seen  upon  reflection  that  if  relief 
is  granted  in  such  cases  out  of  the  funds  of  the  United  States, 
Congress  alone  has  the  power  to  grant  such  relief,  and,  so 
far  as  I  am  informed.  Congress  has  not  seen  fit  to  assume  that 
burden. 

It  is  not  overlooked  that  in  the  laws  relating  to  the  federal 
judiciary  provision  has  been  made  for  the  payment  of  $1 
per  day  to  witnesses  in  the  United  States  courts  in  certain 
cases,  where  under  certain  circumstances  they  are  required 
to  enter  into  recognizances,  with  or  without  surety,  for  their 
appearance  to  testify,  and  where,  failing  to  comply  with  said 
requirement,  a  warrant  of  commitment  is  issued  against  the 
defaulting  witness,  upon  which  the  proper  officer  conveys 
such  witness  to  the  prison  mentioned  in  the  warrant,  where 
he  must  remain  in  confinement  until  brought  into  court  to 
testify  or  shall  give  the  required  recognizance.  (Sees.  879 
and  881,  Revised  Statutes.)  Where  the  witness  is  so  con- 
fined in  prison  for  want  of  security  he  is  entitled  to  $1  per 
day  in  addition  to  subsistence.     (Sec.  848,  Ee vised  Statutes.) 

The  sections  of  the  Revised  Statutes  referred  to  are  as 
follows: 

"  Sec.  879.  Any  judge  or  other  officer  who  may  be  author- 
ized to  arrest  and  imprison  or  bail  persons  charged  with 
any  crime  or  offense  against  the  United  States  may,  at  the 
hearing  of  any  such  charge,  require  of  any  witness  produced 
against  the  prisoner,  on  pain  of  imprisonment,  a  recogni- 
zance, with  or  without  sureties,  in  his  discretion,  for  his  ap- 
pearance to  testify  in  the  case.  And  where  the  crime  or 
offense  is  charged  to  have  been  committed  on  the  high  seas, 
or  elsewhere  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  he  may,  in  his  discretion,  require  a  like 
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recognizance,  with  such  sureties  as  he  may  deem  necessary, 
of  any  witness  produced  in  behalf  of  the  accused,  whose  testi- 
mony, in  his  opinion,  is  important  and  is  in  danger  of  being 
otherwise  lost. 

"  Sec.  881.  Any  judge  of  the  United  States,  on  the  appli- 
cation of  a  district  attorney,  and  on  being  satisfied  by  proof 
that  the  testimony  of  any  person  is  competent  and  will  be 
necessary  on  the  trial  of  any  criminal  proceeding  in  which 
the  United  States  are  parties  or  are  interested,  may  compel 
such  person  to  give  recognizance,  with  or  without  sureties, 
at  his  discretion,  to  appear  to  testify  therein ;  and,  for  that 
purpose,  may  issue  a  warrant  against  such  person,  under 
his  hand,  with  or  without  seal,  directed  to  the  marshal  or 
other  officer  authorized  to  execute  process  in  behalf  of  the 
United  States,  to  arrest  and  bring  before  him  9uch  person. 
If  the  person  so  arrested  neglects  or  refuses  to  give  recog- 
nizance in  the  manner  required,  the  judge  may  issue  a  war- 
rant of  commitment  against  him,  and  the  officer  shall  con- 
vey him  to  the  prison  mentioned  therein.  And  the  said 
person  shall  remain  in  confinement  until  he  is  removed  to 
the  court  for  the  purpose  of  ^ving  his  testimonv,  or  until 
he  gives  the  recognizance  required  by  said  judge." 

"  Sec.  848.  For  each  day's  attendance  in  court,  or  before 
any  officer  pursuant  to  law,  one  dollar  and  fifty  cents,  and 
five  cents  a  mile  for  going  from  his  place  of  residence  to  the 
place  of  trial  or  hearing,  and  five  cents  a  mile  for  returning. 
When  a  witness  is  subpoenaed  in  more  than  one  cause  be- 
tween the  same  parties,  at  the  same  court,  only  one  travel 
fee  and  one  per  diem  compensation  shall  be  allowed  for 
attendance.  Both  shall  be  taxed  in  the  case  first  disposed 
of,  after  which  the  per  diem  attendance  fee  alone  shall 
be  taxed  in  the  other  cases  in  the  order  in  which  they  are 
disposed  of. 

"When  a  witness  is  detained  in  prison  for  want  of  security 
for  his  appearance,  he  shall  be  entitled,  in  addition  to  his 
subsistence,  to  a  compensation  of  one  dollar  a  day." 

In  my  decision  of  May  6,  1908  (45  MS.  Comp.  Dec,  915), 
addressed  to  United  States  Marshal  Daniels,  I  was  of  opin- 
ion that  the  last  paragraph  of  section  848,  supra — 

"  is  intended  to  compensate  such  witnesses  as  are  committed 
to  prison  or  jail  upon  process  duly  issued  by  a  United  States 
juoge  or  other  official  acting  in  a  judicial  capacity,  in  accord- 
ance with  the  requirements  of  sections  879  and  881  of  the  Re- 
vised Statutes,    *     *     ♦" 

and  was  not  applicable  to  the  payment  of  per  diems  to  aliens 
who  after  being  ordered  deported  were  detained  in  the  cus- 
tody of  an  immigrant  inspector  at  Tucson,  Ariz.,  for  the  pur- 
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pose  of  testifying  in  the  case  of  United  States  v.  The  Du- 
quesne  Mining  and  Reduction  Company^  the  defendants  be- 
ing charged  with  a  violation  of  the  contract-labor  laws;  but 
in  that  case  I  also  said : 

"  While  the  above  contains  my  views  as  to  the  rights  of 

these  persons  to  the  witness  fees  inquired  about,  yet  your 

attention  is  directed  to  section  846  of  the  Revised  Statutes. 

which  prohibits  the  disallowance  by  the  accounting  officers  or 

*  witness  fees  paid  by  a  marshal  under  the  order  of  the  court. 

"  I  deem  it  proper  to  advise  you  that  section  848,  Revised 
Statutes,  also  provides  for  a  per  diem  of  $1.50  as  compensa- 
tion for  witnesses  in  behalf  of  the  United  States  for  the  days 
that  they  actually  attend  court  during  the  trial,  and  you 
would  be  authorized  to  pay  a  witness,  upon  the  order  of  the 
court,  for  such  attendance  when  actually  present  in  court" 

Since  the  above  decisions  were  rendered  I  know  of  no  law 
that  would  justify  me  in  materially  changing  my  views  upon 
this  subject,  and  it  is  noted  that  in  the  instances  cited  in  the 
Attorney-General's  letter  above  quoted  there  is  nothing  to 
show  that  the  aliens  particularly  referred  to  in  said  letter 
were  detained  in  prison  "  for  want  of  security  for  appear- 
ance "  upon  any  process  issued  by  the  court  under  section  881, 
Revised  Statutes,  supra. 

In  the  case  of  the  Austrian  seamen  who  deserted  from  the 
steamship  Giulia,  and  who  were  later  apprehended  as  inad- 
missible aliens  and  held  for  some  time  at  the  Ellis  Island  im- 
migrant station  "  with  the  anticipation  of  using  them  as  wit- 
nesses in  a  suit  filed  against  the  steamship  line,"  it  does  not 
appear  that  they  at  any  time  came  within  the  custody  of  the 
court.  In  the  case  of  Georgios  Papadopulos  it  is  observed 
that  arrangements  are  under  consideration  to  have  him  sub- 
poenaed as  a  witness  and  released  on  bond,  and  in  case  such 
action  be  taken  it  would  seem  that  he  would  be  entitled  to  a 
per  diem  of  $1.50  for  each  day  on  which  he  actually  attended 
as  a  witness  "  in  court "  on  behalf  of  the  United  States,  also 
to  proper  mileage  under  section  848,  Revised  Statutes;  but  if 
released  on  bond  he  could  not,  of  course,  during  his  release 
be  considered  as  a  witness  "  detained  in  prison  for  want  of 
security."  If,  on  the  other  hand,  ho  is  taken  into  the  custody 
of  the  court  and  by  any  United  States  judge  committed  to 
prison  for  neglecting  or  refusing  to  give  the  required  recog- 
nizance under  section  881,  Revised  Statutes,  I  am  inclined  to 
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the  opinion  that  he  would  be  entitled  to  compensation  at  the 
rate  of  $1  per  day  under  section  848,  Revised  Statutes,  for  the 
actual  time  he  is  so  detained  in  prison  by  the  judge,  payable 
from  the  appropriation  "  Fees  of  witnesses,  United  States 
courts,"  such  payment  not  being  in  conflict  with  either  of 
the  decisions  above  referred  to. 

In  conclusion  I  would  say  that  I  am  unable  to  see  wherein 
the  instances  cited  above,  or  any  law  or  facts  now  presented, 
or  a  review  of  the  law  and  facts  before  me  at  the  time  the 
decisions  above  cited  were  rendered,  would  justify  me  in  over- 
ruling those  decisions,  and  I  am  therefore  constrained  to 
adhere  to  said  decisions  as  the  correct  interpretation  of  the 
law  now  in  force  on  this  subject. 


RATIONS  OR  COMMUTATION  THEREFOR  TO  ACT- 
ING  ASSISTANT  SURGEONS  IN  THE  NAVY. 

An  acting  assistant  surgeon  In  the  Navy  Is  entitled  to  rations  or  com- 
mutation tberefor  while  attached  to  and  doing  duty  on  board  a 
seagoing  vessel. 

(Assistant  Comptroller  Mitchell  to  John  N-.  Jordan^  passed 
assistant  paymaster^  U.  S,  Navy^  June  8, 1909.) 

I  have  received,  by  reference  of  the  Secretary  of  the  Navy, 
your  letter  of  May  16,  1909,  requesting  a  decision  as  to 
whether  Acting  Asst.  Surg.  Frank  W.  Thompson,  U.  S. 
Navy,  is  entitled  to  rations  or  commutation  therefor  while 
attached  to  and  doing  duty  on  board  the  U.  S.  S.  Celtic. 

The  appointment  of  acting  assistant  surgeons  in  the  Navy 
was  authorized  by  the  act  of  May  4, 1898  (30  Stat.,  380),  as 
follows : 

"  The  President  is  hereby  authorized  to  appoint  for  tem- 
porary service  twenty-five  acting  assistant  surgeons,  who 
shall  have  the  relative  rank  and  compensation  of  assistant 
surgeons." 

It  was  held  in  10  Comp.  Dec,  220,  that  an  acting  assistant 
surgeon  appointed  under  the  said  act  of  May  4,  1898,  was 
entitled  to  the  same  compensation  as  an  assistant  surgeon 
was  entitled  to  at  the  time  of  the  approval  of  the  said  act 
of  May  4,  1898. 
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The  compensation  of  acting  assistant  surgeons  has  not  been 
changed  by  subsequent  legislation.  (See  Taylor  v.  United 
States,  38  Ct.  CL,  165;  15  Comp.  Dec,  247.) 

Compensation  is  a  comprehensive  term  and  includes  both 
pay  and  allowances.  (See  Sherburne  v.  United  States,  16 
Ct  CL,  491,  496.) 

As  an  assistant  surgeon  in  the  Navy  was  entitled  at  the 
time  of  the  approval  of  the  act  of  May  4,  1898,  to  rations  or 
commutation  therefor  when  attached  to  and  doing  duty  on 
board  a  seagoing  vessel  as  a  part  of  his  compensation,  an 
acting  assistant  surgeon  is  entitled  to  the  same  allowance 
under  the  same  circumstances. 

I  have  therefore  to  answer  the  question  presented  in  the 
affirmative. 


MILEAGE  OF  WITNESS  ATTENDING  HEARING 
BEFORE  UNITED  STATES  COMMISSIONER  IN 
MORE  THAN  ONE  CASE  ON  SAME  DAY. 

A  witness  who  attends  before  a  United  States  commissioner  in  Ken- 
tucky In  different  cases  on  the  same  day  Is  entitled,  under  section 
848,  Revised  Statutes,  to  5  cents  a  mile  for  each  mile  he  actually 
travels  in  going  from  his  place  of  residence  to  the  place  of  hear- 
ing and  5  cents  a  mile  for  returning,  but  Is  not  entitled  to  double 
or  constructive  mileage. 

{Comptroller  Tracewell  to  G.  TT.  Long,  United  States  mar- 
shal, June  8, 1909.) 

I  am  in  receipt  of  your  letter  of  the  1st  instant,  as  follows : 

"  You  will  note  by  the  two  commissioner's  pay  rolls  enclosed 
herewith  that  Willie  Dunn  is  allowed  mileage  and  per  diem 
for  attending  before  United  States  Commissioner  F.  R.  Win- 
frey, in  the  case  of  the  United  States  v.  J,  Wiley  Chapman^ 
on  May  22d,  1909,  and  also  that  the  same  Willie  Dunn  is 
allowed  per  diem  and  mileage  for  attending  before  the  same 
commissioner  on  the  same  day  in  the  case  of  the  United 
States  V.  Jim  Nolin.  The  said  Willie  Dunn  was  duly  sub- 
poenaed to  appear  before  the  commissioner  in  each  of  the 
cases  above  named,  and  he  claims  mileage  and  per  diem  in 
each  case,  and  his  claim  is  allowed  by  the  commissioner  before 
whom  the  hearing  was  had.  I  desire  your  decision  as  to 
whether  I  am  authorized  to  pay  mileage  in  both  cases." 

The  fees  and  mileage  to  which  a  witness,  in  attendance 
upon  a  hearing  before  a  United  States  conmiissioner,  is  enti- 
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tied  are  such  as  are  provided  by  section  848,  Revised  Statutes, 
which  reads  as  follows : 

"  For  each  day's  attendance  in  court,  or  before  any  officer 
pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  a 
mile  for  going  from  his  place  of  residence  to  the  place  of  trial 
or  hearing,  and  five  cents  a  mile  for  returning.  When  a  wit- 
ness is  subpcenaed  in  more  than  one  cause  between  the  same 
Sarties,  at  the  same  court,  onlv  one  travel  fee  and  one  i)er 
iem  compensation  shall  be  allowed  for  attendance.  Both 
shall  be  taxed  in  the  case  first  disposed  of,  after  which  the 
per  diem  attendance  fee  alone  shall  be  taxed  in  the  other 
cases  in  the  order  in  which  they  are  disposed  of.     *     *     *     " 

It  will  be  seen  that  under  the  above  section  a  witness  be- 
fore any  officer  pursuant  to  law,  such  as  a  United  States  com- 
missioner, is  entitled  to  ^'"five  cents  a  mile  for  going  from 
his  place  of  residence  to  the  place  of  trial  or  hearing^  and 
five  cents  a  miie  for  returning ^'^^  in  addition  to  his  proper  per 
diem  compensation. 

In  my  decision  in  Meggetfs  case,  April  23,  1904  (29  MS. 
Comp.  Dec,  261),  reaffirmed  May  28,  1904  (29  MS.  Comp. 
Dec.,  846),  I  held,  under  section  2  of  the  act  of  January  31, 
1903  (32  Stat.,  790),  which  provides  that  the  fees  and  mile- 
age of  witnesses  in  hearings  before  receivers  of  the  Land 
Office  shall  be  "  the  same  as  that  provided  by  law  in  the  dis- 
trict courts  of  the  United  States  in  the  districts  in  which  such 
land  offices  are  situated,''  that  a  witness  appearing  before  the 
receiver  of  the  land  office  at  Eau  Claire,  Wis.,  was  entitled 
to  only  one  mileage  for  attendance  upon  different  hearings 
in  separate  cases  before  said  receiver,  where  but  one  travel 
was  made. 

Section  848,  Revised  Statutes,  quoted  above,  provides  what 
fees  and  mileage  witnesses  in  the  district  court  shall  receive, 
except  in  Wyoming,  Montana,  Washington,  Oregon,  Cali- 
fornia, Nevada,  Idaho,  Colorado,  Utah,  New  Mexico,  and 
Arizona,  where  a  different  rate  of  compensation  is  provided 
by  the  act  of  May  27,  1908  (36  Stat.,  377) ;  therefore  it  will 
be  observed  that  in  Meggetfs  case,  above  referred  to,  I  have 
already  considered  and  decided  practically  the  same  question 
now  raised  by  the  marshal,  section  848,  supra^  making  no 
difference  as  to  the  pay  of  witnesses  in  the  district  court  and 
before  the  commissioner. 
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The  conclusion  reached  in  that  case  is  believed  to  be  cor- 
rect; and  while  it  may  be  argued  that  section  848,  Revised 
Statutes,  does  not  prohibit  in  express  terms  the  payment  of 
double  mileage  to  a  witness  when  appearing  before  a  com- 
missioner on  the  same  day  in  different  cases,  it  is  true  that 
there  is  no  express  provision  in  said  section  allowing  double 
or  constructive  mileage,  and,  as  far  as  I  am  informed,  no 
court  has  ever  decided  that  the  Government  is  liable  to  pay 
such  double  mileage  in  criminal  cases. 

In  the  present  case,  while  it  appears  that  the  witness  was 
before  the  commissioner  in  two  cases  on  the  same  day,  it 
also  appears  as  a  fact  that  he  actually  performed  but  one 
travel  between  his  residence  and  the  place  of  hearing,  and  I 
do  not  think  it  can  be  denied  that  when  he  is  paid  5  cents 
for  each  mile  he  traveled  in  "  going  from  his  place  of  resi- 
dence to  the  place  of  trial  or  hearing,  and  five  cents  a  mile  for 
returning,"  the  purpose  and  intent  of  the  statute  shall  have 
been  fully  complied  with.  In  other  words,  I  do  not  think 
the  statute  contemplates  that  he  shall  be  paid  double  or  con- 
structive mileage  under  the  circumstances. 

While  the  above  expresses  my  views  on  the  question  pre- 
sented, it  is  proper  to  call  attention  to  the  fact  that  the  ulti- 
mate authority  of  the  Comptroller  in  such  a  matter  is  lim- 
ited by  the  provisions  of  section  846.  Revised  Statutes,  to  the 
effect — 

"  *  *  *  That  no  accounts  of  fees  or  costs  paid  to  any 
witness  or  juror,  upon  the  order  of  any  judge  or  conmiis- 
sioner,  shall  be  so  reexamined  as  to  charge  any  marshal  for 
an  erroneous  taxation  of  any  such  fees  or  costs." 


RIGHT  OF  DEFAULTING  CONTRACTOR  TO  MONEY 
EARNED  AND  RETAINED  PERCENTAGES. 

Where  a  contractor  defaulted  in  his  contract  for  dredging  a  channel  40 
feet  deep  and  1,200  feet  wide,  and  the  Government  subsequently 
contracted  with  another  contractor  for  dredging  the  channel  35 
feet  deep  and  1,000  feet  wide,  the  work  to  be  done  is  part  of  the 
identical  unfinished  work  covered  by  the  original  contract;  and 
the  defaulting  contractor  is  not  entitled  to  be  paid  money  earned 
and  retained  percentages  which  his  contract  stipulated  should  be 
forfeited  in  the  event  of  his  default. 
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An  act  of  Congress  which,  after  the  original  contractor's  default,  au- 
thorized the  improvement  to  be  prosecuted  "  with  a  view  to  obtain- 
ing a  depth  of  thirty-five  feet  and  subsequently  increasing  said 
depth  to  the  full  forty  feet  with  a  width  of  twelve  hundred  feet," 
did  not  change  the  project,  but  only  lessened  the  restrictions 
imposed  by  the  original  act  authorizing  the  improvement 

{Decision  by  Assistant  Comptroller  Mitchell^  June  5, 1909.) 

Hughes  Brothers  &  Bangs  appealed  March  19,  1909,  from 
the  action  of  the  Auditor  for  the  War  Department  in  the 
settlement  of  their  claim  for  $68,003.50  per  certificate  No. 
158866,  dated  March  13,  1909. 

The  material  facts  appear  to  be  as  follows : 

The  act  of  March  3,  1899  (30  Stat.,  1123),  making  appro- 
priations for  the  construction,  repair,  and  preservation  of 
certain  public  works  on  rivers  and  harbors,  and  for  other 
purposes,  among  other  things  contained  the  following : 

"  Improving  Bay  Ridge  Channel  and  Red  Hook  Channel, 
in  the  harbor  of  New  York:  Continuing  improvement,  one 
hundred  thousand  dollars :  Provided^  That  the  work  shall  be 
begun  at  the  forty-foot  curve  at  the  southerly  end  of  Bay 
Ridge  Channel,  and  be  continued  through  it  along  the  Brook- 
lyn shore  to  Twenty-eighth  street  until  the  said  Bay  Ridge 
Channel  shall  have  a  uniform  depth  of  forty  feet  at  low  tide 
and  a  width  of  one  thousand  two  hundred  feet ;  and  the  im- 
provement of  the  Red  Hook  Channel  shall  be  begun  on  its 
southerly  end  and  at  its  junction  with  the  Bay  Ridge  Chan- 
nel, and  be  continued  through  it  to  its  junction  on  its  north- 
erly end  with  the  Buttermilk  Channel  until  said  Red  Hook 
Channel  shall  have  been  made  to  a  depth  of  forty  feet  at  low 
tide  and  a  width  of  one  thousand  two  hundred  feet :  And 
provided  further,  That  contracts  may  be  entered  into  by  the 
Secretary  of  War  for  the  completion  of  said  Bay  Ridge  Chan- 
nel and  feed  Hook  Channel,  to  be  paid  for  as  appropriations 
may  from  time  to  time  be  made  by  law,  not  exceeding  in  the 
aggregate  two  million  four  hundred  thousand  dollars,  exclu- 
sive of  the  amount  herein  and  heretofore  appropriated." 

On  July  31, 1899,  the  United  States,  party  of  the  first  part, 
and  the  claimants,  doing  business  under  the  firm  name  of 
Hughes  Brothers  &  Bangs,  party  of  the  second  part,  entered 
into  a  contract,  by  which  it  was  agreed  that  in  conformity 
with  the  advertisement  and  specifications  attached  to  said 
contract  "the  said  Hughes  Brothers  &  Bangs  shall  dredge 
Bay  Ridge  Channel  and  Red  Hook  Channel,  New  York  Har- 
bor, to  a  depth  of  forty  (40)  feet  at  mean  low  water,  with 
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width  of  twelve  hundred  (1^00)  feet,  excavating  and  remov- 
ing twenty-two  million  (22,000,000)  cubic  yards,  more  or  less, 
of  material,  and  that  they  shall  be  paid  therefor  at  the  rate 
of  ten  (10)  cents  per  cubic  yard,  measured  in  scows  or  other 


The  said  contract,  among  other  things,  contains  the  follow- 
ing provisions : 

"The  said  Hughes  Brothers  and  Bangs  shall  commence 
work  of  excavation  within  nine  (9)  months  from  the  date  of 
the  approval  of  this  contract  and  shall  prosecute  the  work  to 
completion  in  accordance  with  the  terms  of  the  specifications 
hereto  attached. 

"  If,  in  any  event,  the  party  of  the  second  part  shall  delay 
or  fail  to  commence  with  the  delivery  of  the  material  or  the 
performance  of  the  work  on  the  day  specified  herein,  or  shall, 
in  the  judgment  of  the  engineer  in  charge,  fail  to  prosecute 
faithfully  and  diligently  the  work  in  accordance  with  the 
specifications  and  requirements  of  this  contract,  then,  in 
either  case,  the  party  of  the  first  part  or  his  successor  legally 
appointed,  shall  have  power,  with  the  sanction  of  the  Chief 
of  Engineers,  to  annul  this  contract  by  gjiving  notice  in 
writing  to  that  effect  to  the  party  (or  parties,  or  either  of 
them)  of  the  second  part;  and,  upon  the  giving  of  such 
notice,  all  money  or  reserved  percentage  due  or  to  become  due 
to  the  party  or  parties  of  the  second  part  by  reason  of  this 
contract  shall  be  and  become  forfeited  to  the  United  States; 
and  the  party  of  the  first  part  shall  be  thereupon  authorized, 
if  an  immediate  performance  of  the  work  or  delivery  of  the 
materials  be,  in  his  opinion,  required  by  the  public  exigency, 
to  proceed  to  provide  for  the  same  by  open  purchase  or  con- 
tract, as  prescribed  in  section  3709  of  the  Revised  Statutes 
of  the  United  States:    ♦     ♦     ♦ 

"  If  at  any  time  during  the  prosecution  of  the  work  it  be 
found  advantageous  or  necessary  to  make  any  change  or 
modification  in  the  project,  and  this  changes  or  modification 
should  involve  such  change  in  the  specifications  as  to  charac- 
ter and  quantity,  whether  of  labor  or  material,  as  would 
either  increase  or  diminish  the  cost  of  the  work,  then  such 
change  or  modification  must  be  agreed  upon  in  writing  by 
the  contracting  parties,  the  agreement  setting  forth  fully  the 
reasons  for  such  change,  and  giving  clearly  the  quantities 
and  prices  of  both  material  and  labor  thus  substituted  for 
those  named  in  the  original  contract,  and  before  taking  effect 
must  be  approved  by  the  Secretary  of  War.    *    ♦    ♦ 

"  It  is  rurther  understood  and  agreed  that  in  case  of  fail- 
ure on  the  part  of  the  party  of  the  second  part  to  complete 
this  contract  as  specified  and  agreed  upon,  that  all  sums  due 
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and  percentage  retained  shall  therebv  be  forfeited  to  the 
United  States,  and  that  the  said  United  States  shall  also  have 
the  right  to  recover  any  or  all  damages  due  to  such  failure 
in  excess  of  the  sums  so  forfeited,  and  also  to  recover  from 
the  party  of  the  second  part,  as  part  of  said  damages,  what- 
ever sums  may  be  expended  by  the  party  of  the  first  part  in 
completing  the  said  contract,  in  excess  of  the  price  herein 
stipulated  to  be  paid  to  the  party  of  the  second  part  for 
completing  the  same. 

"  Payments  shall  be  made  to  the  said  Hughes  Brothers  and 
Bangs  when  the  work  contracted  for  shall  have  been  ac- 
cepted, reserving  ten  per  cent  from  each  payment  until  the 
sum  or  the  amounts  so  reserved  equals  $60,000,  which  is  to  be 
retained  until  the  whole  work  shall  have  been  accepted." 

The  specifications,  among  other  things,  provide  : 

"  34.  When  appropriations  are  made  available  by  law,  pay- 
ments for  work  done  will  be  made  monthly,  if  the  amount 
and  character  of  the  work  are  as  required,  ten  (10)  per 
centum  being  reserved  from  each  payment  to  secure  the  com- 
pletion of  the  work,  until  the  total  of  amounts  so  reserved 
equals  sixty  thousand  dollars  ($60,000),  after  which  no  fur- 
ther percentages  will  be  reserved.    ♦    ♦     ♦ 

"  40.  *  *  *  Whenever  further  appropriations  hjr  Con- 
gress become  available  for  payments,  the  engineer  officer  in 
charge  will  notify  the  contractor  thereof,  requiring  him  to 
resume  work,  and  work  must  then  be  resumed  within  thirty 
(30)  days  from  date  of  such  notice,  and  must  be  continued 
without  suspension,  except  as  hereinafter  provided,  as  long 
as  the  available  funds  warrant. 

*'  The  engineer  officer  will  in  every  case  indicate  to  the  con- 
tractor in  writing  the  work  which  is  to  be  done  under  each 
successive  appropriation,  and  will  assign  a  date  for  comple- 
tion thereof,  the  date  to  be  such  as  to  require  an  average  ex- 
cavation of  approximately  300,000  cubic  yards  per  month  for 
the  ten  months,  March  to  December,  inclusive.    *    *    * 

"  In  case  the  funds  available  tor  payment  become  ex- 
hausted at  any  time  before  the  completion  of  the  contract, 
the  engineer  officer  in  charge  will  give  written  notice  to  the 
contractor  that  work  may  be  suspended;  after  such  notice 
the  contractor  may,  if  he  so  elects,  continue  work  under  the 
conditions  of  these  specifications,  so  long  as  funds  for  pay- 
ment for  superintendence  and  inspection  are  available,  but 
with  the  understanding  that  payments  will  not  be  made  nor 
considered  as  due  untu  additional  funds  for  payment  have 
been  provided.'' 

It  appears  that  prior  to  the  making  of  said  contract  the 
Government,  after  due  advertisement,  received  bids  for  the 
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work  called  for  by  said  contract,  which  bids  were  opened 
April  26,  1899,  and  that  the  lowest  bid  received  at  that  time 
was  15.15  cents  per  cubic  yard,  scow  measurement  This  bid 
overran  the  authorized  limit  of  expenditure  and  all  bids  were 
rejected,  and  the  Work  was  again  advertised,  bids  to  be  opened 
July  19,  1899.  The  lowest  bidder  at  the  second  letting  was 
Hughes  Brothers  &  Bangs,  the  claimants,  who  offered  to  do 
the  work  at  10  cents  per  cubic  yard.  This  bid  was  accepted 
and  the  above  contract  was  entered  into. 

The  act  of  March  3, 1899,  supra^  atithorized  the  Secretary 
of  War  to  enter  into  a  contract  for  the  work  mentioned  in 
said  act,  and  after  expending  the  sum  appropriated  by  said 
act  and  by  acts  prior  to  March  3,  1899,  the  payment  for 
said  work  is  to  be  made  as  appropriations  from  time  to  time 
may  be  made  by  law. 

It  appears  that  under  said  contract  and  concessions  granted 
to  them  said  contractors  dredged  a  total  of  11,831,920  cubic 
yards  within  the  authorized  prism,  which  was  accepted,  and 
454,284  cubic  yards  outside  the  authorized  prism,  which 
was  not  accepted ;  that  on  November  24,  1906,  the  said  con- 
tractors withdrew  their  dredges  and  abandoned  the  work 
under  said  contract;  that  after  due  warning  to  said  con- 
tractors the  United  States,  on  February  21,  1907,  annulled 
said  contract. 

On  January  11, 1907,  the  district  oflScer  wrote  to  the  Chief 
of  Engineers,  calling  attention  to  the  difficulty  of  making  a 
new  contract  outlined  by  the  act  of  March  3,  1899,  and 
reconmiending  the  passage  of  a  new  act  authorizing  the  ex- 
penditure of  the  sum  then  available  in  dredging  to  a  lesser 
depth  and  width  than  was  specified  in  the  act  of  March  3, 
1899.  This  legislation  was  had  in  the  river  and  harbor  act 
of  March  2, 1907  (34  Stat.,  1077),  by  which  it  was  provided: 

"  Improving  Bay  Ridge  and  Red  Hook  channels,  New 
York :  The  Secretary  of  War  may  prosecute  the  improvement 
in  said  channels  with  a  view  to  obtaining  a  depth  of  thirty- 
five  feet  and  subsequently  increasing  said  depth  to  the  full 
forty  feet,  with  a  width  of  twelve  hundred  feet,  in  accordance 
w^ith  the  project  adopted  in  the  river  and  harbor  act  of 
eighteen  hundred  and  ninety-nine." 

Under  the  act  of  March  2, 1907,  a  new  contract,  now  near- 
ing  completion,  was  on  August  12,  1907,  entered  into,  after 
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due  advertisement,  with  the  Morris  &  Cumings  Dredging 
Company,  to  dredge  2,337,000  cubic  yards,  more  or  less,  at 
18.4  cents  per  yard,  a  quantity  suflScient  in  amount  to  give 
a  depth  of  35  feet  and  width  of  1,000  feet  in  said  channels. 
The  act  of  March  4,  1909  (35  Stat.,  997),  appropriates 
$310,000  for  continuing  improvement  of  Bay  Ridge  and  Red 
Hook  channels. 

The  claim  here  presented  by  Hughes  Brothers  &  Bangs  is 
for  $60,000  retained  percentage  and  for  $8,003.50  alleged  to 
be  due  them  for  work  performed  at  the  time  said  contract 
was  annulled,  making  $68,003.50. 

It  is  contended  that  when  the  Government  annulled  the 
contract,  as  stated,  it  had  the  right — 

First.  To  waive  its  right  to  complete  the  work  called  for 
by  the  contract  and  sue  at  once  for  the  damages  resulting 
from  the  breach  by  the  contractors. 

Second.  To  let  a  second  contract  under  the  same  specifica- 
tions, as  was  provided  in  their  contract,  for  the  whole  of  the 
unfinished  work  and  hold  the  contractors  and  their  bondsmen 
for  the  excess  cost. 

That  the  act  of  March  2,  1907,  changed  the  depth  and 
width  of  the  channels  from  the  provisions  made  therefor  by 
the  act  of  March  3,  1899.  That  claimants'  contract  was  for 
dredging  22,000,000  cubic  yards.  That  they  dredged  11,- 
831,920  cubic  yards,  leaving  to  be  dredged  10,168,080  cubic 
yards,  which  should  have  been  let  to  other  parties  on  the  same 
specifications  as  were  provided  in  claimants'  contract  as  a 
whole ;  but  instead  of  doing  so  the  Government  let  a  contract 
to  the  Morris  &  Cumings  Dredging  Company  under  different 
specifications  to  dredge  2,337,000  cubic  yards.  That  because 
of  the  foregoing  they  are  entitled  to  said  sums,  aggregating 
$68,003.50. 

Counsel  for  the  claimants  have  cited  numerous  authorities 
which  they  claim  support  their  contention. 

The  difficulty  in  this  and  similar  cases  is  not  so  much  in  the 
ascertainment  of  the  law  in  the  abstract  as  there  is  in  apply- 
ing it  to  the  facts  in  each  case.  Where  there  is  a  contract 
and  breach  thereof,  the  rights  of  the  parties  in  each  case  must 
depend  upon  its  own  facts  and  the  law  applicable  to  them. 
Parties  in  making  a  contract  may  bona  fide  agree  therein  as 
to  what  shall  be  the  measure  of  damages  which  may  be  sus- 
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tained  from  a  breach  of  the  contract,  and  when  it  can  be  as- 
certained from  an  examination  of  the  contract  that  they  have 
so  agreed  I  know  of  no  reason  why  such  an  agreement  should 
not  be  enforced. 

From  the  facts  stated  in  this  case,  I  think  it  was  evident 
to  the  government  officers  that  it  was  impossible  to  let  to 
other  parties  a  contract  for  the  whole  of  the  unfinished  work 
under  the  specifications  in  the  Hughes  Brothers  &  Bangs  con- 
tract, because  no  one  would  make  such  a  contract  at  a  price 
so  as  to  bring  the  cost  within  the  limitations  of  the  act  of 
March  3,  1899.  It  would  seem  that  they  did  the  best  they 
could.  The  act  of  March  2,  1907,  was  passed  because  it  was 
thought  that  within  the  limitations  of  the  act  of  March  3, 
1899,  the  work  could  not  be  done.  The  facts  were  known  to 
Congress,  and  the  purpose  of  the  act  of  March  2,  1907,  was 
not  to  change  the  project,  but  to  somewhat  lessen  the  re- 
strictions imposed  upon  the  War  Department  by  the  act  of 
March  3,  1899. 

The  specifications  attached  to  and  made  part  of  the  con- 
tract with  Hughes  Brothers  &  Bangs  provided  that — 

"The  engineer  officer  will  in  every  case  indicate  to  the 
contractor  in  writing  the  work  which  is  to  be  done  under  each 
successive  appropriation.    *    ♦    ♦ 

"  The  work  will  be  done  as  prescribed  by  the  engineer  offi- 
cer in  charge,  and  will  be  inspected  as  directed  by  him." 

The  contract  gave  to  the  Secretary  of  War  the  right,  in 
his  discretion,  to  require  the  contractors  to  dredge  said  chan- 
nels so  as  to  give  them  a  depth  of  35  feet  and  a  width  of 
1,000  feet,  and  afterwards  to  require  them  to  deepen  the  chan- 
nels to  a  depth  of  40  feet  and  widen  them  to  a  width  of  1,200 
feet. 

I  do  not  think  it  was  the  intention  of  Congress  by  the 
act  of  March  2,  1907,  and  operations  under  it,  to  place  the 
Government  in  such  a  position  as  would  relieve  Hughes 
Brothers  &  Bangs  and  their  bondsmen  from  liability  for 
failure  to  carry  out  their  contract.  There  is  no  pretense 
but  that  the  contract  with  the  Morris  &  Cumings  Dredging 
Company  was  made  in  accordance  with  the  act  of  March  2, 
1907,  nor  that  the  work  called  for  by  said  contract  could  have 
been  procured  at  a  cheaper  price  than  is  therein  specified. 
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It  is  contended  that  there  is  such  a  difference  between  the 
terms,  conditions,  and  provisions  in  the  contract  which  the 
Government  made  with  the  claimants  and  the  contract  made 
with  the  Morris  &  Cumings  Dredging  Company  that  the 
latter  can  not  afford  a  basis  for  an  estimate  of  damages  for 
breach  of  the  former. 

The  two  contracts  could  not  be  the  same,  and  would  neces- 
sarily differ  in  some  respects  for  the  amount  of  work  to  be 
performed ;  the  prices  per  cubic  yard  to  be  paid  therefor  are 
different,  and  the  area  to  be  dredged  under  the  Morris  & 
Cumings  Dredging  Company's  contract  is  not  so  great  as  the 
area  covered  by  the  contract  made  with  claimants. 

The  contract  with  claimants  is  for  improving  Bay  Ridge 
Channel  and  Red  Hook  Channel,  in  the  harbor  of  New  York, 
and  involves  an  expenditure  of  $2,400,000  for  dredging  at 
the  contract  price  of  10  cents  per  cubic  yard.  The  contract 
is  for  labor,  and  the  unit  price  to  be  paid  therefor  is  10  cents 
per  cubic  yard.  The  contract  with  the  Morris  &  Cumings 
Dredging  Company  is  for  a  part  of  the  identical  unfinished 
work  covered  by  the  contract  with  claimants,  and  is  at  a  unit 
price  to  be  paid  therefor  of  18^  cents  per  cubic  yard.  While 
it  is  true  that  paragraph  21  of  the  specifications  in  the  con- 
tract with  the  Morris  &  Cumings  Dredging  Company  pro- 
vides that  "  depths  2  feet  greater  than  the  required  depths 
will  be  allowed,  when  necessary  to  cover  unavoidable  vari- 
ations in  the  operations  of  the  dredging  plant,"  and  no  such 
provision  seems  to  be  in  the  contract  with  claimants;  yet  if 
the  Morris  &  Cumings  Dredging  Company  should  dredge  a 
depth  2  feet  greater  than  the  required  depth  under  their 
contract  and  be  allowed  therefor,  they  would  be  doing  work 
covered  by  the  contract  the  Government  had  made  with  the 
claimants. 

The  contract  with  claimants,  as  already  stated,  contains 
the  following  provision : 

"  If,  in  any  event,  the  party  of  the  second  part  shall  delay 
or  fail  to  commence  with  the  delivery  of  the  material  or  the 
performance  of  the  work  on  the  day  specified  herein,  or  shall, 
in  the  judgment  of  the  engineer  in  charge,  fail  to  prosecute 
faithfully  and  diligently  the  work  in  accordance  with  the 
specifications  and  requirements  of  this  contract,  then,  in 
either  case,  the  party  of  the  first  part,  or  his  successor  legally 
appointed,  shall  have  power,  witn  the  sanction  of  the  Chief 
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of  Engineers,  to,  annul  this  contract  by  giving  notice  in  writ- 
ing to  that  effect  to  the  party  (or  parties,  or  either  of  them) 
of  the  second  part ;  and,  upon  the  giving  of  such  notice,  all 
money  or  reserved  percentage  due  or  to  become  due  to  the 
party  or  parties  of  the  second  part  by  reason  of  this  contract 
shall  be  and  become  forfeited  to  the  United  States;  and  the 
party  of  the  first  part  shall  be  thereupon  authorized,  if  an 
immediate  performance  of  the  work  or  delivery  of  the  ma- 
terials be,  m  his  opinion,  required  by  the  public  exigency, 
to  proceed  to  provide  for  the  same  by  open  purchase  or  con- 
tract, as  prescribed  in  section  3709  of  the  Revised  Statutes  of 
the  United  States.    *     ♦    * 

"  It  is  further  understood  and  agreed  that  in  case  of  failure 
on  the  part  of  the  party  of  the  second  part  to  complete  this 
contract  as  specified  and  a^eed  upon,  that  all  sums  due  and 

gercentage  retained  shall  thereby  oe  forfeited  to  the  United 
tates,  and  that  the  said  United  States  shall  also  have  the 
right  to  recover  any  or  all  damages  due  to  such  failure  in 
excess  of  the  sums  so  forfeited,  and  also  to  recover  from  the 
party  of  the  second  part,  as  part  of  said  damages,  whatever 
sums  mav  be  expended  by  the  party  of  the  first  part  in  com- 
pleting the  said  contract,  in  excess  of  the  price  herein  stipu- 
lated to  be  paid  to  the  party  of  the  second  part  for  complete 
ing  the  same." 

Neither  of  the  above  provisions,  in  the  event  of  a  breach  of 
the  contract,  require  that  the  unfinished  work  shall  be  let  out 
as  a  whole.  It  would  seem  that  the  Government  is  prose- 
cuting the  work  as  rapidly  as  was  originally  contemplated 
by  the  act  of  March  3,  1899. 

In  Farrelly  v.  United  States  (159  Fed.  Rep.,  671)  was  an 
action  upon  a  contract  containing  provisions  identical  with 
the  above  provisions  in  the  case  here  presented.  In  that  case 
the  contract  was  entered  into  November  16,  1899,  by  which 
the  contractor  agreed  to  furnish  the  necessary  equipment 
and  do  all  the  work  of  dredging  required  in  a  certain  part  of 
Narragansett  Bay  in  accordance  with  specifications  attached 
(and  the  price  to  be  paid  therefor  was  10.8  cents  per  cubic 
yard).  In  that  case  the  contract  was  annulled  because,  in 
the  judgment  of  the  engineer  officer  in  charge,  the  contractor 
had  not  prosecuted  the  work  faithfully  and  diligently.  In 
that  contract  there  was  a  provision  that  payments  should  be 
made  monthly  when  funds  were  available,  10  per  cent  being 
reserved.    At  the  time  of  the  annulment  626,708  cubic  yards 
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had  been  removed,  and  the  amount  of  the  retained  percent- 
ages was  $5,409.99. 

In  the  above  case  suit  was  brought  by  the  United  States 
against  the  contractor  and  the  surety  on  his  contract,  in  the 
district  court  for  the  southern  district  of  New  York.  In  the 
district  court  recovery  was  had  for  amounts  earned  and 
which  had  not  been  paid  and  the  excess  over  the  contract 
price  paid  to  new  contractors  to  whom  the  work  was  relet. 
On  appeal  to  the  circuit  court,  the  judgment  of  the  district 
court  was  reversed,  the  circuit  court  holding  that  the  breach 
of  the  contract  was  the  failure  to  prosecute  faithfully  and 
diligently  the  work;  that  the  proper  measure  of  damages 
was  that  set  out  in  the  provision  of  the  contract  as  above 
stated,  namely,  the  forfeiture  of  "  all  money  or  reserved  per- 
centage due  or  to  become  due,"  and  that  the  Government 
could  not,  in  addition,  recover  general  damages. 

Regardless  of  whether  the  damages  to  the  Government  in 
the  case  here  presented  under  the  first  provision  of  the  con- 
tract above  cited  provides  for  a  penalty  or  liquidated  dam- 
ages, and  regardless  of  whether  these  damages  shall  be  meas- 
ured by  the  first  or  second  of  the  above  provisions,  it  follows 
that  this  claim  should  be  disallowed  and  the  action  by  the 
Auditor  in  disallowing  it  is  aflirmed. 


LONGEVITY  PAY  OF  OFFICERS  OF  THE  MARINE 

CORPS. 

Serrice  outside  the  Marine  Corps  which  entitles  marine  officers  to 
credit  in  computing  longevity  pay  is  the  time  employed  in  the 
volunteer  service  and  service  In  the  Army  or  Navy,  or  both.  No 
other  service  (including  service  in  the  Revenue-Gutter  Service) 
can  be  credited  in  such  computation. 

(Assistant  Comptroller  Mitchell  to  George  Richards^  Pay- 
master^ XJ.  S.  Marine  Corps j  June  P,  1909.) 

I  have  received  through  the  Secretary  of  the  Navy  your 
request  for  a  decision  as  to  whether  Howard  C.  Judson, 
first  lieutenant,  U.  S.  Marine  Corps,  is  entitled  to  receive 
credit  for  longevity  pay  for  such  service  as  he  has  rendered 
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in  the  Revenue-Cutter  Service  prior  to  his  entry  into  the 
Marine  Corps. 

By  section  1600  of  the  Revised  Statutes  officers  of  the 
Marine  Corps  are  entitled  to  credit  for  the  length  of  time 
they  may  have  been  employed  as  officers  or  enlisted  men  in 
the  volunteer  service,  and  in  consequence  of  section  1612, 
Revised  Statutes,  they  are  also  entitled  to  such  longevity 
credit  as  is  allowed  officers  of  the  Army.  See  Second  Comp- 
troller's decision  of  February  23,  1882  (Dig.  Second  Comp. 
Dec,  vol.  2,  sec.  894) ,  in  which  decision  it  was  said : 

"  Since,  by  section  1612,  Rev.  Stat.,  officers  of  the  Marine 
Corps  are  to  receive  the  same  pay  and  allowances  *  as  are  or 
may  be  provided  by  or  in  pursuance  of  law'  for  officers 
of  like  ffrade  in  the  infantry  of  the  Army,  a  subsequent  pro- 
vision for  computing  the  longevity  pay  of  officers  of  the 
Army,  like  that  contained  in  the  appropriation  act  of  Febru- 
ary 24, 1881  (21  Stat.,  346),  is  held  to  be  applicable  to  officers 
of  the  Marine  Corps;  and  in  computing  their  pay  for  time 
since  the  passage  of  that  act  it  is  proper  to  count  ^the  actual 
time  of  service  in  the  Army  or  Navy  or  both.' " 

The  law  authorizing  credit  for  service  in  computing  lon- 
gevity pay  for  officers  of  the  Army  has  remained  practically 
the  same  since  the  provision  made  in  the  Army  appropriaticm 
act  of  February  24, 1881,  referred  to,  which  is — 

"  the  actual  time  of  service  in  the  Army  or  Navy,  or  both, 
shall  be  allowed  all  officers  in  computing  J;heir  pay." 

The  service,  then,  that  entitles  marine  officers  to  credit 
in  computing  longevity  pay  is  the  time  employed  in  the  vol- 
unteer service,  and  service  in  the  Army  or  Navy^  or  both. 
No  other  service  can  be  credited  in  such  computation. 

By  the  act  of  April. 12,  1902  (32  Stat,  100),  the  pay  and 
allowances  of  commissioned  officers  of  the  Revenue-Cutter 
Service  were  assimilated  to  those  of  officers  of  corresponding 
rank  in  the  Army,  but  that  law  does  not  make  service  in  that 
establishment  of  the  Treasury  Department  "  service  in  the 
Army."  Service  in  the  Revenue-Cutter  Service  is  in  no 
sense  service  in  the  Army  or  Navy.  I  am  therefore  of  opinion 
that  Lieutenant  Judson  is  not  entitled,  in  computing  his 
longevity  pay,  to  credit  for  his  prior  service  in  the  Revenue- 
Cutter  Service. 
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ALLOWANCE  OF  HEAT  AND  LIGHT  TO  CIVIL 
ENGINEERS  OF  THE  NAVY. 

In  the  assimilation,  by  the  act  of  May  13,  1908,  of  the  pay  and  allow- 
ances of  all  commissioned  officers  of  the  Navy,  according  to  rank 
and  length  of  service,  civil  engineer  officers  of  the  Navy  became 
entitled  to  the  same  allowance  of  heat  and  light  as  officers  of  the 
line,  Medical  and  Pay  Corps  of  the  Navy. 

(Decision  by  Assistant  Comptroller  Mitchell j  June  P,  1909.) 

The  Auditor  for  the  Navy  Department  has  reported  under 
date  of  May  28,  1909,  the  following  decision  for  approval, 
disapproval,  or  modification : 

"Assistant  Civil  Engineer  G.  S.  Burrell,  U.  S.  Navy,  has 
presented  to  this  office  a  claim  for  $5.44,  amount  checked 
against  his  pay  by  Assistant  Paymaster  B.  Hayes  Broolce, 
U.  S.  Navy,  for  heat  and  light  for  the  month  of  June,  1908. 

"  It  appears  from  the  papers  in  this  case  that  Mr.  Burrell 
was  on  auty  in  Honolulu,  and  the  amount  of  heat  and  light 
was  furnished  him  by  the  Alexander  Young  Hotel,  Honolulu, 
T.  H. ;  that  the  check  for  the  amount  of  the  bill  was  paid  to 
said  hotel. 

"  In  the  settlement  of  the  paymaster's  accounts  in  this 
office,  the  amount  was  disallowed  against  the  paymaster,  un- 
der 14  Comp.  Dec,  16.  He  now  asks  to  have  this  amount 
refunded  to  him.  Without  quoting  the  act,  it  was  held  in 
that  decision,  supra^  that  naval  constructors,  assistant  naval 
constructors,  civil  engineers,  assistant  civil  engineers,  and 
professors  of  mathematics  of  the  Navy  are  not  entitled  to  the 
allowance  of  heat  and  light  provided  for  officers  of  the  Army 
by  the  act  of  March  2,  1907. 

"The  Attorney-General,  in  opinion  dated  April  5,  1909, 
after  considering  the  act  of  May  13,  1908,  said : 

" '  Without  further  unnecessary  elaboration,  I  have  no 
doubt  that  this  legislation  places  all  commissioned  officers 
of  the  Navy  upon  the  same  footing  as  to  pay  and  allow- 
ances according  to  rank  and  length  of  service,  and  whether 
on  active  duty  or  not,  and  gives  to  officers  of  the  construction 
corps,  professors  of  mathematics,  and  civil  engineers,  the 
same  benefits  of  the  law  relating  to  the  pay  of  Army  officers 
when  on  leave  of  absence  or  on  waiting  orders  that  are  con- 
ferred upon  officers  of  the  line  of  the  Navy  and  of  the  Med- 
ical and  Pay  Corps.' 

"This  opinion  seems  to  have  been  concurred  in  by  the 
Comptroller  of  the  Treasury  April  16,  1909,  in  reference  to 
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the  pay  of  naval  constructors,  civil  engineers,  and  professors 
of  mathematics.  As  these  officers  were  placed  upon  the  same 
footing  as  to  pay  and  allowances  as  omcers  of  the  Army  of 
like  grade,  I  am  of  opinion,  and  so  decide,  that  Assistant 
Civil  Engineer  Burrell  is  entitled  to  have  the  amount  checked 
against  him  on  account  of  heat  and  light  refunded  to  him." 

The  decision  of  this  office  of  July  16, 1907  (14  Comp.  Dec., 
16),  referred  to  by  the  Auditor,  was  a  correct  construction  of 
the  laws  then  in  effect  and  which  remained  in  effect  until 
the  passage  of  the  act  of  May  13,  1908  (35  Stat,  127). 

It  is  well  recognized  that  one  of  the  chief  purposes  of  the 
act  of  May  13,  1908,  was  to  secure  equality  of  compensation 
for  all  commissioned  officers  of  the  Navy,  and  the  opening 
sentence  of  the  new  pay  provision  of  that  act  makes  this  pur- 
pose clear.    It  is  as  follows : 

"  Hereafter  all  commissioned  officers  of  the  active  list  of 
the  Navy  shall  receive  the  same  pay  and  allowances  according 
to  rank  and  length  of  service,  and  the  annual  pay  of  each 
grade  shall  be  as  follows :    *     *     *." 

The  pay  of  each  grade  is  fixed  and  at  the  same  rates, 
grade  for  grade,  as  were  provided  for  officers  of  the  Army  by 
the  Army  appropriation  act  of  two  days  before  (35  Stat, 
106).  Specific  provision  is  not  made  for  allowances  except 
that  they  shall  not  be  reduced.  They  were  intended  to  be 
given  or  they  would  not  have  been  referred  to. 

What  are  the  allowances,  then,  which  all  commissioned 
officers  are  to  receive  alike?  At  the  date  of  the  act  commis- 
sioned officers  of  the  line.  Medical  and  Pay  Corps  (approxi- 
mately 92  per  cent  of  the  commissioned  officers)  were  receiv- 
ing pay  and  allowances  assimilated  to  Army  pay  and  allow- 
ances, while  the  others  (approximately  8  per 'cent)  were  re- 
ceiving other  pay  and  allowances.  It  is  hardly  reasonable  to 
believe  that  it  was  the  intention  of  Congress  to  put  all  upon 
the  allowances  of  the  8  per  cent  in  the  absence  of  a  clear  ex- 
pression of  intention  so  to  do,  and  particularly  in  view  of 
the  fact  that  the  pay  of  the  8  per  cent  was  radically  changed, 
while  that  of  the  other  class  was  merely  increased.  It  must 
therefore  have  been  the  intention  to  place  all  upon  the  allow- 
ances of  the  92  per  cent,  or  else  upon  the  combined  allow- 
ances of  both  classes.  It  must  be  one  of  these  alternatives. 
The  language  does  not  clearly  indicate  which.    The  language 
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is  ambiguous  and  the  question  is  one  of  doubt.  Under  such 
circumstances  as  these  the  courts  in  many  cases  have  exam- 
ined the  reports  of  committees  of  the  legislative  body  to  dis- 
cover the  intention,  i.  e.,  where  the  language  of  an  act  is 
subject  to  two  or  more  constructions  {Holy  Trinity  Church  v. 
United  States^  143  U.  S.,  459;  Binns  v.  United  States^  194 
U.  S.,  486,  and  cases  therein  cited). 

We  find  that  the  new  pay  provision  of  the  act  of  May  13, 
1908,  was  reported  from  the  conference  committee  of  the  two 
Houses  and  passed  in  the  form  in  which  reported.  The 
chairman  of  the  managers  on  the  part  of  the  House  of  Repre- 
sentatives presented  a  statement  May  11  as  to  the  pay  provi- 
sion, which  was  amendment  No.  2,  as  follows : 

"Amendment  No.  2  provides  for  the  pay  of  all  officers  and 
enlisted  men  of  the  Na^'y.  This  amendment  places  the  pay  of 
the  Navy  on  the  same  basis  as  the  Army  pay,  or  as  near  as 
it  is  possible  to  do  so,  as  provided  in  the  bill  (H.  R.  17288) 
as  amended  by  the  Senate  and  agreed  to  in  conference  by 
both  Houses  making  appropriation  for  the  support  of  the 
Army  for  the  fiscal  year  endmg  June  30, 1909.  This  amend- 
ment provides  for  an  increase  of  $500  in  all  grades  from  rear- 
admiral  to  ensign,  with  the  exception  of  the  grade  of  lieu- 
tenant, which  is  increased  $600  and  that  of  ensign  $300  per 
annum.  It  provides  for  the  10  per  cent  longevity  up  to  40 
per  cent,  provided  that  the  pay  of  a  captain  shall  not  exceed 
ISjOOO  per  annum ;  of  commander,  $4,500  per  annum ;  and  of 
lieutenant-commander,  $4,000  per  annum.  It  likewise  pro- 
vides for  a  10  per  cent  increase  for  all  officers  on  sea  auty 
and  all  officers  on  shore  duty  beyond  the  continental  limits 
of  the  United  States.  This  provides  for  the  officers  of  the 
Navy  the  same  additional  pay  as  enjoyed  bv  officers  of  the 
Army  when  performing  similar  duty.  It  also  provides  for 
the  pay  of  midshipmen  at  the  Naval  Academy  in  the  same 
manner  as  is  provided  for  cadets  at  the  Military  Academy 
and  increases  the  pay  of  midshipmen  after  graduation  from 
the  Naval  Academy  from  $950  to  $1,400  per  annum.    *    ♦    * 

*'  The  amendment  also  provides  that  the  chiefs  of  bureaus 
in  the  Navy  Department  shall  have  the  highest  pay  of  the 
grade  to  which  they  belong,  placing  them  on  the  same  basis 
as  officers  holding  like  positions  in  the  Army^  and  likewise 
placing  the  pay  of  chaplains  on  the  same  basis  as  provided 
m  the  Army.  Aids  to  rear-admirals  are  granted  a  similar 
increase  to  that  provided  in  the  Army. 

"An  officer  ot  the  Navy,  after  having  had  thirty  years' 
service,  may  upon  his  own  application,  in  the  discretion  of 
the  President,  retire  from  active  service  and  be  placed  on  the 
retired  list,  thereby  placing  the  Navy  on  the  same  basis  as 
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other  branches  of  the  military  service  in  this  respect.  And 
the  House  recedes  from  its  disagreement  and  agrees  to  the 
Senate  amendment  as  above  amended. 

"Amendment  No.  3  ^ants  to  the  widow  of  any  officer  or 
enlisted  man  on  the  active  list  of  the  Navy  or  Marine  Corps 
an  amount  equal  to  six  months'  pay  upon  the  death  of  such 
officer  or  enlisted  man  from  wounds  or  disease  contracted  in 
the  line  of  duty,  thereby  placing  the  Navy  and  Marine  Corps 
on  the  same  basis  as  the  Army,  and  the  House  recedes.'' 

From  this  statement  it  appears  that  the  conference  com- 
mittee gave  the  same  pay  to  all  commissioned  officers  of  the 
Navy  that  was  given  to  commissioned  officers  of  the  Army^ 
or  as  near  as  possible.  The  pay  of  the  line,  Medical,  and  Pay 
Corps  of  the  Navy  was  merely  increased,  just  as  the  pay  of 
the  Army  was  increased,  and  it  was  still  the  same  as  Aimy 
pay  as  it  was  before,  and  the  other  commissioned  officers  of 
the  Navy  were  to  receive  the  same.  Only  one  reference  is 
made  in  the  statement  to  an  allowance,  viz,  the  six  months^ 
pay  death  benefit,  and  this,  the  chairman  was  careful  to  state, 
was  the  same  allowance  as  given  to  the  Army. 

The  conference  report  was  adopted  by  both  Houses  and 
became  the  act  of  May  13,  1908. 

These  facts  clearly  show  that  it  was  the  intention  of  Con- 
gress that  the  allowances  of  the  line,  Medical,  and  Pay  Corps, 
which  had  come  to  them  by  assimilation  to  allowances  of  ibe 
Army,  should  continue  and  become  also  the  allowances  in 
which  all  commissioned  officers  of  the  Navy  should  share 
alike.  This  conclusion  is  in  line  with  the  opinion  of  the 
Attorney-General  of  April  5,  1909  (27  Op.  Att.  Gen.,  261), 
quoted  from  by  the  Auditor  in  his  decision.  The  Auditors 
decision  is  approved. 


ALLOWANCE  OF  ADDITIONAL  TIME  FOR  COM- 
PLETION  OF  CONTRACT;  LIQUIDATED  DAM- 
AGES. 

Where  the  parties,  in  entering  into  contract,  clearly  contemplated,  as 
shown  by  the  guaranty  accompanying  the  proposal  of  the  con- 
tractors, that  sixty  days  might  be  taken  by  the  Government  after 
said  proposal  was  opened  in  accepting  it  and  completing  the  exe- 
cution of  the  contract,  and  the  proposal  was  accepted,  all  other 
preliminary  steps  taken,  and  the  contract  finally  approved  within 
the  said  sixty  days,  such  reasonable  delay  does  not  entitle  the 
contractors  to  an  allowance  of  additional  time  for  completion. 
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Where  a  contract  provides  that  if  the  contractors  shall,  in  the  judg- 
ment of  the  Secretary  of  Commerce  and  Labor,  be  delayed  by 
reason  of  certain  specified  causes,  including  '*acts  of  the  party 
of  the  second  part"  (the  Government),  the  Secretary  is  author- 
ized to  determine  whether  any  delay  was  caused  by  acts  of  the 
Government,  and  if  so,  allow  additional  time  for  completion  on 
account  thereof;  such  a  provision  operating  to  take  the  contract 
out  of  the  rule  that  "where  one  of  the  parties  to  a  contract 
demands  strict  performance  as  to  time  by  the  other  party,  he 
must  comply  with  all  of  the  conditions  requisite  to  enable  the 
other  party  to  perform  his  part,  and  a  failure  on  the  part  of  the 
one  demanding  performance  to  do  all  the  preliminary  work 
required  by  him  to  enable  the  other  party  to  complete  the  work 
within  the  time  limit,  operates  as  a  waiver  of  the  time  provision 
in  the  contract." 

The  provision  in  a  contract  for  the  deduction  of  liquidated  damages 
for  delay  in  completion  includes  costs  of  inspection  in  case  of 
delay,  in  the  absence  of  a  specific  provision  for  the  deduction  of 
the  costs  of  inspection,  and  such  damages  are  not  a  proper  charge 
against  the  contractors  independently  of  the  amount  to  be  de- 
ducted as  liquidated  damages. 

{Comptroller  Tracewell  to  the  Secretary  of  Commerce  and 
Labor,  June  11, 1909.) 

By  your  letter  of  the  1st  instant  and  the  papers  accom- 
panying it,  you  request  my  decision  of  the  question  as  to 
the  proper  deductions  to  be  made  for  damages  on  account  of 
delay  in  the  construction  of  light-vessel  No.  89,  by  the  Racine 
Boat  Manufacturing  Company,  of  Muskegon,  Mich.,  under 
its  contract  dated  March  30,  1907,  and  the  facts  appearing 
from  the  accompanying  papers. 

The  material  facts  are  stated  in  your  letter  of  the  1st 
instant,  as  follows: 

"  The  Racine  Boat  Manufacturing  Company  agreed  with 
the  United  States,  under  contract  dated  March  30,  1907,  in 
the  sum  of  $37,500,  to  furnish  all  materials  and  labor  neces- 
sary to  construct,  equip,  and  deliver  in  accordance  with  plans 
and  specifications  attached  to  and  made  a  part  of  the  con- 
tract the  single-screw,  steel,  steam  light- vessel  No.  89,  within 
ten  calendar  months  from  the  date  of  the  approval  of  the 
contract  by  the  Secretary  of  Commerce  and  Labor.  The 
contract  was  approved  by  the  Secretary  on  April  17,  1907, 
and  the  period  within  which  the  vessel  should  have  been 
completed  expired  February  16,  1908.  It  was  not,  however, 
completed  until  October  16, 1908.  The  contract  for  this  work 
provides  for  the  deduction  of  liquidated  damages  amounting 
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to  $25  per  day  for  each  day's  delay  in  the  completion  of 
the  vessel  beyond  the  time  specified,  which  apparently  would 
make  the  liauidated  damages  at  this  rate  amount  to  $6,050 
for  the  total  number  of  days'  delay.  It  appears,  however, 
that  the  only  actual  dama^  resulting  to  the  Grovernment 
from  this  delay  was  an  additional  cost  ror  inspection  amount- 
ing to  $1,039.  Accordingly,  in  a  decision  rendered  by  your 
office  under  date  of  December  2, 1908,  addressed  to  Lieutenant 
Commander  Edgar,  U.  S.  N.,  inspector  of  the  ninth  liffht- 
house  district,  the  contract  was  held  to  provide  for  a  deduc- 
tion of  $25  per  day  as  liquidated  damages  and  not  as  a 
penalty.  In  that  decision,  however,  the  causes  of  the  delay 
m  the  completion  of  the  vessel  were  not  discussed,  as  at  the 
time  the  same  had  not  been  shown.  In  concluding  your  deci- 
sion it  was  therefore  stated  that '  in  the  absence  of  any  action 
by  the  Secretary  of  Commerce  and  Labor  on  the  delay  causes 
entitling  the  contractor  to  additional  time  under  the  terms 
of  the  contract,  in  settlement  with  the  contractor  it  should 
be  charged  as  liquidated  damages  $25  for  each  and  every 
day's  delay  in  completing  the  work.' 

''  Subsequent  to  the  receipt  of  your  decision  by  the  Light- 
House  Board,  the  Racine  Boat  Manufacturing  Company  pre- 
sented a  petition  to  the  department,  under  date  of  February 
13, 1909,  alleging  that  the  delay  was  due  to  conditions  beyond 
its  control  and  for  which  it  should  not  be  held  responsible, 
and  briefly  summarizing  the  causes  of  delay  as  follows: 

Days. 
Delay  in  procuring  material  on  account  of  Light-House  Board's 

delay  in  making  award 132 

Dtlay  on  accoimt  of  weather 45 

•Delay  in  getting  the  drawings 90 

Delay  in  in8i)ection 1 10 

Total  delay  for  which  the  company  claims  it  is  not  respon- 
sible    277 

"  The  company's  petition,  together  with  all  corresi>ondence 
bearing  upon  the  causes  of  delay  set  forth  in  the  above  sum- 
mary, was  referred  to  the  Light-House  Board  for  investiga- 
tion and  report.  The  reports  of  the  superintending  engineer 
of  the  Light-House  Board  and  also  of  the  board,  under  dates 
of  April  22  and  April  30,  respectively,  take  issue  with  the 
company  as  to  its  responsibility  for  certain  of  the  delays  set 
forth  in  its  petition.  These  reports,  however,  show  that  there 
was  delay  on  the  part  of  the  Government  in  approving  draw- 
ings for  this  vessel  and  also  in  inspecting  and  testing  certain 
material  to  be  used  in  the  construction  of  the  boat.  On  ac- 
count of  this  fact,  I  am  in  doubt  as  to  whether  or  not  the  de- 
lay caused  by  the  Government  nullified  the  provision  for 
liquidated  damages,  in  view  of  the  ruling  of  the  Court  of 
Claims  in  the  case  of  Ittner  v.  United  States  (43  Ct.  CI.,  336- 
353) ,  wherein  it  was  held  that  failure  on  the  part  of  the  Gov- 
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ernment  to  comply  with  all  the  conditions  requisite  to  enable 
the  contractor  to  perform  his  part  of  the  contract  operated  as 
a  waiver  of  the  time  provisions  in  said  contract  and  that  the 
contractor  was  entitled  to  a  reasonable  time  in  which  to  com- 
plete the  work.  (See  also  14  Comp.  Dec.,  819-824;  15  id.j 
362-368.) 

"  I  have  the  honor,  therefore,  to  request  your  decision  as  to 
the  proper  amount  to  be  charged  the  Racine  Boat  Manufac- 
turing Company  as  damages  under  its  contract  for  the  con- 
struction of  light- vessel  No.  89,  and  as  to  what  settlement 
should  be  made  with  the  company  under  this  agreement." 

The  causes  of  the  delays  and  for  which  the  contractor 
claims  it  is  entitled  to  additional  time  are  summarized  as 
follows : 

Days. 
Delay  in  procuring  material  on  account  of  board's  delay  in  mak- 
ing award 132 

Delay  on  account  of  bad  weather 45 

•Delay  in  getting  the  drawings 90 

Delay  in  inspection 10 

Total  delay  for  which  we  claim  we  are  not  responsible 277 

"  In  addition  to  the  above  there  was  20  days'  delay  in  tak- 
ing over  the  vessel  at  Charlevoix.  No  penalty  was  imposed 
upon  us  for  this  delay,  nor  were  we  paid  anything  for  the 
time  or  expense  that  we  were  under  during  the  20  days  keep- 
ing up  fuel,  paying  crew,  awaiting  inspector.  Our  actual 
outlay  for  these  20  days  was  $10  per  day,  or  $200  net." 

The  following  questions  arise  upon  this  claim : 

First.  Was  there  any  unreasonable  delay  in  making  the 
award,  and  if  so,  in  what  way  does  it  affect  the  rights  and 
obligations  of  the  parties  to  the  contract  ? 

Second.  Was  there  any  delay  caused  by  weather  conditions, 
furnishing  the  drawings,  or  in  making  the  inspection,  and 
if  so,  in  what  way  does  it  affect  the  rights  and  obligations  of 
the  parties  to  the  contract  ? 

Third.  Was  there  any  delay  in  taking  over  the  vessel  after 
it  was  delivered  at  Charlevoix,  and  if  so,  can  the  damages, 
if  any,  therefor  be  adjusted  in  the  settlement? 

The  questions  will  be  decided  in  the  order  in  which  they 
are  stated. 

1.  The  instructions  to  bidders  made  a  part  of  the  contract 
provided  that: 

"  No  bid  will  be  accepted  or  contract  entered  into  until  ap- 
proved by  the  Light-House  Board  and  the  Secretary  of  Com- 
merce and  Labor." 
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The  guaranty  accompanying  the  proposal  provided : 

"That  if  the  bid  of  *  *  *  be  accepted  within  sixty 
days  from  the  date  of  the  opening  of  the  proposal  therefor, 
the  said  bidder  will,  within  ten  (10)  days  after  notice  of  such 
acceptance,  enter  into  a  contract    *     *     *." 

The  proposals  were  opened  February  21,  1907,  and  the  bid 
accepted  March  6,  1907,  and  the  contractors  notified  of  the 
award  of  the  contract  March  9,  1907.  The  contract  was  pre- 
pared and  sent  to  the  contractor  for  signature  March  26, 
1907.  It  was  executed  by  the  contractor  March  30,  1907,  and 
approved  April  17,  1907.  It  will  thus  be  seen  that  the  bid 
was  accepted  and  also  all  other  preliminary  steps  were  taken 
and  the  contract  finally  approved  within  less  than  sixty  days 
after  the  proposal  was  opened.  The  parties  clearly  contem- 
plated that  sixty  days  might  be  taken  in  accepting  the  bid. 
This  shows  that  a  delay  of  sixty  days  in  accepting  the  bid 
and  completing  the  execution  of  the  contract  was  not  con- 
sidered as  unreasonable  at  the  time  the  bid  was  made,  and 
that  the  parties  contracted  with  reference  to  such  a  possible 
delay.  No  additional  time  can  therefore  be  allowed  on  this 
account.  The  contractors  are  not  entitled  to  an  allowance  of 
additional  time  for  any  part  of  the  one  hundred  and  thirty- 
two  days  claimed  in  the  first  item  of  their  claim. 

2.  The  right  to  additional  time  for  delay  on  account  of  the 
other  items  in  their  claim  before  the  delivery  of  the  vessel  is 
governed  by  the  following  provision  of  the  contract : 

"  Prorided^  however^  That  if  the  party  of  the  first  part 
shall,  in  the  judgment  of  the  Secretary  of  Commerce  and 
Labor,  by  reason  of  fire,  flood,  freshet,  ice,  or  other  force  or 
violence  of  the  elements,  by  any  strike  or  standout  of  work- 
men employed  in  the  construction  of  the  light-vessel,  or  by 
the  act  of  tKe  party  of  the  second  part,  and  through  no  fault 
of  the  party  of  the  first  part,  be  prevented  from  completing 
the  work  within  the  time  required  by  the  provisions  of  this 
contract,  such  additional  time  may,  in  writing,  be  allowed  the 
partj  of  the  first  part  for  the  completion  oi  the  work  as,  in 
the  judgment  of  the  Secretary  of  Cfommerce  and  Labor,  shall 
be  just,  reasonable,  and  proper;  it  being  further  agreed  be- 
tween the  parties  hereto  that  the  decision  of  the  Secretary  of 
Commerce  and  Labor  as  to  the  existence  of  the  causes  excus- 
ing failure  to  complete  said  light-vessel  within  the  time  re- 
quired by  the  terms  of  the  contract,  and  also  as  to  the  addi- 
tional time  which  may  be  allowed,  shall  be  final  and  con- 
clusive upon  both  parties  to  the  contract.'* 


Digitized  by  VjOOQIC 


ALLOWANCE  OP  ADDITIONAL  CONTRACT  TIME.         817 

Under  this  provision  the  Secretary  of  Commerce  and  Labor 
has  been  agreed  upon  by  the  parties  as  the  proper  person  to 
decide  whether  the  causes  which  the  contract  specifies  as  a 
ground  for  the  allowance  of  additional  time  exist,  and  also  to 
decide  what  additional  time  would  be  "  just,  reasonable,  and 
proper."  His  decision  of  these  questions  is  made  final  and 
conclusive.  His  decision  thereon,  in  the  absence  of  fraud  or 
such  gross  mistakes  as  would  imply  bad  faith,  can  not  there- 
fore be  controlled  or  reviewed  by  this  office.  {United  States 
V.  Gleason,  175  U.  S.,  588,  605.) 

You  are  therefore  advised  that  you  should  decide  the  ques- 
tion as  to  the  existence  of  the  causes  of  delay  specified  in  the 
contract  and  determine  the  amount  of  time,  if  any,  that  would 
be  "  just,  reasonable,  and  proper  "  to  allow  therefor. 

It  is  clear  that  the  only  legal  effect  of  the  allowance  of 
additional  time  for  any  of  the  causes  specified,  except  that 
"  by  acts  of  the  party  of  the  second  part,"  would  be  to  extend 
the  time  for  completion  by  the  amount  of  time  allowed. 

The  provision  authorizing  the  allowance  of  additional 
time  for  delay  caused  "  by  acts  of  the  "  United  States  is  an 
express  provision  contemplating  an  extension  of  time  for 
these  causes.  In  the  absence  of  such  a  provision  for  an  ex- 
tension of  the  time  for  completion  on  account  of  delays  caused 
by  the  United  States,  delays  so  caused  might  possibly  operate 
to  waive  the  time  limit  and  prevent  the  enforcement  of  liqui- 
dated damages.  (Ittner  v.  United  States^  43  Ct.  CI.,  336.) 
This  provision  of  the  contract,  however,  for  an  allowance  of 
additional  time  on  account  of  such  delays  defines  the  effect 
of  such  acts  upon  the  time  for  completion  and  excludes  any 
implication  that  such  acts  operate  as  a  waiver  of  the  time 
limit  except  as  stated.  It  is  an  express  provision  for  an  ex- 
tension of  time  and,  like  acts  that  would  amount  to  an  im- 
plied extension  of  the  time,  takes  it  out  of  the  rule  applied 
in  the  Ittner  case,  supra.  (See  Morse  Dry  Dock  and  Repair 
Co.  V.  Seaboard  Transp.  Co.^  161  Fed.  Kep.,  99, 101.) 

You  are  therefore  advised  that  in  determining  the  time 
when  the  vessel  should  have  been  completed  and  delivered 
imder  the  terms  of  the  contract  you  should  decide — 

First  Whether  any  delay  has  been  caused  by  reason  of 
*'  floods,  freshets,  ice,  or  other  force  and  violence  of  the  ele- 
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ments."  The  authority  to  allow  additional  time  under  this 
provision  of  the  contract,  of  course,  contemplates  something 
more  than  the  ordinary  weather  conditions  that  might  have 
been  anticipated  and  provided  for.  If  such  causes  of  delay 
exist,  you  should  determine  what  additional  time  would  be 
"  just,  reasonable,  and  proper  "  to  allow  therefor. 

Second.  You  should  determine  whether  any  delay  was 
caused  "  by  act  of  "  the  United  States,  such  as  failure  to  fur- 
nish drawings  or  make  inspections,  and,  if  so,  what  addi- 
tional time  would  be  "  just,  reasonable,  and  proper  "  to  allow 
therefor. 

When  the  contractor  has  been  given  the  benefit  of  the  addi- 
tional time,  if  any  is  allowed  as  indicated  above,  it  should  be 
charged  with  liquidated  damages  at  the  rate  of  $25  per  day 
for  any  additional  delay. 

3.  The  claim  of  $200  made  for  expenses  in  keeping  the 
vessel  at  Charlevoix  after  delivery  at  that  point,  awaiting  in- 
spection and  acceptance,  is  based  upon  the  following  state- 
ment by  the  claimants : 

"  The  vessel  was  finally  completed  and  trial  trip  made  by 
the  representatives  of  the  board  on  October  7th.  After  being 
coaled  up  and  refinished  she  was  sent  over  to  Milwaukee, 
where  she  was  dry  docked  in  accordance  with  the  contract, 
repainted,  and  delivered  to  the  board's  station  at  Charlevoix, 
Mich.,  on  October  16th,  but  on  account  of  Lieut.  Edgar  being 
detailed  on  other  work  our  crew  was  compelled  to  stay  on 
board  the  vessel  at  Charlevoix  until  November  5th,  when  we 
were  relieved  from  the  care  and  responsibility." 

The  contract  required  the  contractor  to  deliver  the  vessel 
at  Charlevoix,  and  this  imposed  a  corresponding  obligation 
on  the  part  of  the  United  States  to  be  ready  to  receive  it  on 
delivery  at  that  point.    The  contract,  however,  provides: 

"  That  every  portion  of  said  work  shall  be  subjected  to  a 
rigid  inspection  oy  the  party  of  the  second  part,  or  his  agent^ 
and  this  inspection  shall  be  final." 

The  Government  would  have  a  right  to  a  reasonable  time 
to  make  this  inspection. 

Whatever  delay  there  was  in  making  this  inspection  ap- 
pears to  have  been  due  to  the  fact  that  there  was  no  person 
authorized  to  make  the  inspection  at  the  place  of  delivery  at 
the  time  the  vessel  was  delivered. 
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The  delivery  of  the  vessel  having  been  delayed  long  beyond 
the  time  provided  in  the  contract,  the  Government  was  not 
bound  to  keep  an  inspector  at  that  point  ready  to  make  the 
inspection  immediately  on  delivery,  but  would  have  a  right 
to  reasonable  notice  of  the  date  of  delivery  and  would  have 
a  reasonable  time  after  such  notice  in  which  to  provide  an 
inspector  to  make  the  inspection. 

The  facts  do  not  show  that  more  than  a  reasonable  time, 
under  the  conditions  of  the  service  at  the  time  it  was  required 
to  make  the  inspection,  was  taken  in  providing  an  inspector 
after  notice  of  delivery  and  in  making  the  inspection.  There 
does  not,  therefore,  appear  to  be  any  foundation  for  a  legal 
claim  for  damages  on  account  of  the  delay  in  making  the 
final  inspection  and  accepting  the  vessel. 

The  contract  does  not  provide  for  the  deduction  of  the 
costs  of  inspection  in  case  of  delay,  and  as  such  damages  are 
due  to  the  delay  they  are  included  in  the  sum  to  be  deducted 
for  liquidated  damages,  and  are  not  a  proper  charge  against 
the  contractor  independently  of  the  amount  to  be  deducted 
for  liquidated  damages. 


PAY  AND  ALLOWANCES  OF  ARMY  VETER- 
INARIANS. 

A  veterinarian  for  the  cavalry  or  the  artillery  service  of  the  Army  is, 
nnder  the  act  of  May  11,  1908,  entitled  to— 

1.  The  base  pay  of  a  second  lieutenant,  monnted,  as  fixed  by  the  act 

of  May  11,  1908,  at  $1,700  per  annum. 

2.  The  longevity  pay  of  a  second  lieutenant  with  the  same  length  of 

service,  computed  on  said  base  pay. 

3.  One  hundred  and  fifty  dollars  per  annum  if  he  provides  himself 

with  one  mount,  and  $200  per  annum  if  he  provides  himself  with 
two  mounts,  when  required  to  be  mounted. 

4.  When  on  duty  without  troops  at  stations  where  there  are  no  public 

quarters,  the  same  commutation  of  quarters  as  a  second  lieutenant, 
but  veterinarians  not  being  commissioned  officers y  the  specific  ap- 
propriation- of  May  11,  1908,  for  "  commutation  of  quarters  to 
commissioned  officers  on  duty  without  troops  at  stations  where 
there  are  no  public  quarters  "  is  not  applicable  to  the  payment  to 
them  of  commutation  of  quartera 
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(Decision  by  Assistant  Comptroller  Mitchell^  June  12^  1909,) 

The  Auditor  for  the  War  Department  reported  June  1, 
1909,  for  approval,  disapproval,  or  modification,  his  decision 
as  follows : 

"  In  the  examination  of  voucher  No.  697,  December,  1908, 
account  of  Capt.  R.  E.  Frith,  paymaster,  U.  S.  Anny,  tiie 
question  arises  as  to  whether  or  not  a  veterinarian  for  the 
cavalry  or  the  artillery  service  is  entitled  to  receive,  under 
the  act  of  May  11, 1908  (35  Stat,  108),  on  and  after  its  date, 
(1)  the  base  pay  of  a  second  lieutenant,  mounted;  (2) 
longevity  pay  according  to  length  of  service,  computed  on 
the  base  pay ;  (3)  pay  for  a  mount  or  mounts  required  and 

Srovided  by  him ;  ana  (4)  commutation  of  quarters  when  on 
uty  without  troops  at  stations  where  there  are  no  public 
quarters. 

"  Section  20  of  the  act  of  February  2, 1901  (81  Stat,  753) , 
provides  in  part  that: 

" '  Hereafter  the  two  veterinarians  authorized  for  each 
cavalry  regiment  and  the  one  veterinarian  authorized  for 
each  artillery  regiment  shall  receive  the  pay  and  allowances 
of  second  lieutenants,  mounted.' 

"  The  act  of  March  2,  1901  (31  Stat,  901),  provided  that 
twelve  of  the  forty-two  veterinarians  therein  provided  for 
might  be  assi^ed  to  the  artillery,  and  forty-two  cavalry  and 
artillery  veterinarians  are  still  provided  for. 

"The  act  of  March  2,  1907  (34  Stat,  1163),  in  making 
appropriations  for  cavalry  and  artillery  veterinarians  for  the 
fiscal  year  ending  June  30,  1908,  provided : 

" '  For  pav  of  thirty-nine  veterinarians,  at  one  thousand 
five  hundrea  dollars  each,  fifty-^ight  thousand  five  hundred 
dollars. 

"  *  For  additional  pay  to  such  veterinarians,  for  length 
of  service,  to  be  paid  with  their  current  monthly  pay,  six 
thousand  dollars.' 

"  In  said  act  and  in  each  subsequ^it  Army  appropriation 
act  provision  has  been  made  for  additional  pav  to  veteri- 
narians for  length  of  service,  to  be  paid  with  their  current 
monthly  pay. 

"  The  act  of  March  2,  1907  (84  Stat,  1168),  provides: 

" '  That  section  nine  of  an  act  approved  June  seventeenth, 
eighteen  hundred  and  seventy-eight  (Twentieth  Statutes  at 
Large,  page  one  hundred  and  fifty-one),  be,  and  the  same  is 
her^y ,  amended  to  read  as  follows :  "  That  at  all  posts  and 
stations  where  there  are  public  quarters  belonging  to  the 
United  States  oflScers  may  be  furnished  with  quarters  in 
kind  and  in  such  public  quarters,  and  not  elsewhere,  by  the 
Quartermaster's   Department,   assigning  to  tiie   officers  of 
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each  grade,  respectively,  such  number  of  rooms  as  is  stated 
in   the   following  table,  namely:   Second  lieutenants,  two 
rooms;     *     *     ♦    Provided  further^  That  at  places  where 
there  are  no  public  quarters  commutation  therefor  may  be 
paid  by  the  Fay  Department  to  the  officer  entitled  to  the 
same  at  a  rate  not  exceeding  twelve  dollars  per  month  per 
room." ' 
"  The  act  of  May  11,  1908  (35  Stat.,  108),  provides: 
" '  That  hereafter  the  annual  pay  of  officers  of  the  Army 
of  the  several  grades  herein  mentioned   shall  be  as  fol- 
lows:   ♦    ♦    ♦    second  lieutenant,  one  thousand  seven  hun- 
dred dollars.' 
"  The  act  of  May  11, 1908  (33  Stat,  113),  provides: 
"'For  pay  of  forty-two  veterinarians,  at  one  thousand 
five  himdred  dollars  each,  sixty-three  thousand  dollars. 

" '  For  additional  pay  to  such  veterinarians,  for  length  of 
service,  to  be  paid  with  their  current  monthly  pay,  eight 
thousand  eight  hundred  and  fifty  dollars.' 
"The  act  of  May  11,  1908  (35  Stat,  115),  provides  that: 
" '  The  specific  appropriations  hereinbefore  made  for  offi- 
cers and  enlisted  men  m  the  line  of  the  Army  and  in  the 
several  staff  corps  and  departments,  enlisted  men  in  the 
Hospital  Corps,  officers  and  enlisted  men  in  the  Porto  Kico 
Provisional  Regiment  of  Infantry,  and  officers  in  the  Philip- 
pine Scouts,  being^  based  upon  former  rates  of  pay,  said 
specific  appropriations  are  hereby  increased  to  the  amounts 
necessary  for  pay^ment  of  such  increase  of  pay  at  the  rates 
established  in  this  act:  Provided,  That  the  sum  of  seven 
million  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated,  out  of  anjr  money  in  the  Treasury  not 
otherwise  appropriated,  to  provide  for  such  increases  in  the 
said  specific  appropriations,  and  for  the  purpose  of  paying 
officers  and  enlisted  men,  including  enlisted  men  of  the  Hos- 
pital Corps,  at  the  rates  provided  for  in  this  act.' 
"  The  act  of  May  11,  1908  (35  Stat,  108),  provides: 
" '  That  hereafter  the  United  States  shall  furnish  mounts 
and  horse  equipments  for  all  officers  of  the  Army  below  the 
grade  of  major  required  to  be  mounted,  but  in  case  any  officer 
Delow  the  ^ade  of  major  required  to  be  mounted  provides 
himself  witti  suitable  mounts  at  his  own  expense,  he  shall  re- 
ceive an  addition  to  his  pay  of  one  hundred  and  fifty  dollars 
per  annum  if  he  provides  one  mount,  and  two  hundred  dol- 
lars per  annum  if  he  provides  two  mounts.' 

"  The  deficiency  act  of  May  30,  1908  (35  Stat,  498),  pro- 
vided, in  the  appropriation  '  Pay,  etc.,  of  the  Army,  1908 : ' 

"'For  increased  pay  of  officers  and  enlisted  men  of  the 
Army,  under  the  provisions  of  the  Army  appropriation  act, 
approved  May  eleventh,  nineteen  himdred  and  eight,  one  mil- 
lion two  hundred  and  fifty  thousand  dollars.' 


Digitized  by  VjOOQIC 


822  DECISIONS  OF  THE  COMPTROLLER. 

"  In  the  'Act  making  appropriations  to  supply  deficiencies 
in  the  appropriations  for  the  fiscal  year  ending  June  thirti- 
eth, nineteen  hundred  and  nine,  and  for  prior  years,  and  for 
other  purposes,'  approved  March  4,  1909  (35  Stat,  919), 
under  the  head  'Military  establishment,'  appropriation  is 
made — 

" '  For  pay  of  officers  and  enlisted  men  of  the  Army,  four 
million  dollars.' 

"  Specific  appropriations  have  been  made  for  at  least  the 
last  twelve  years  '  for  commutation  of  quarters  to  commis- 
sioned officers  on  duty  without  troops  at  stations  where  there 
are  no  public  quarters.'  No  specific  appropriations  have 
been  made  for  commutation  of  quarters  for  veterinarians. 

"  In  view  of  the  foregoing  provisions  of  law,  I  am  of  the 
opinion,  and  so  decide,  that: 

"  First.  A  veterinarian  for  the  cavalry  or  the  artillery  serv- 
ice is  entitled,  as  his  base  pay,  on  and  after  May  11, 1908,  by 
virtue  of  the  provision  in  the  act  of  February  2,  1901,  fixing 
his  pav  as  that  of  a  second  lieutenant,  mounted,  to  the  base 
pay  of  a  second  lieutenant,  fixed  by  the  act  of  Mav  11,  1908, 
at  seventeen  hundred  dollars  a  year.    The  specffic  appro- 

S nations  for  his  pay  for  the  period  from  May  11,  1908,  to 
une  30,  1909,  provide  for  pay  at  the  rate  of  fifteen  hun- 
dred dollars  a  year.  Under  the  terms  of  the  appropriations 
'  Pay,  etc.,  of  the  Army,'  for  the  fiscal  years  1908  and  1909, 
made  by  the  acts  of  May  11,  1908,  May  30,  1908,  and  March 
4,  1909,  any  deficiencies  in  the  specific  appropriations  could 
be  met  from  the  general  appropriations. 

"  Second.  lie  is  entitled,  as  his  longevity  pay,  on  and  after 
May  11,  1908,  by  virtue  of  the  act  of  February  2, 1901,  to  the 
longjevity  pay  of  a  second  lieutenant  with  the  same  length  of 
service,  computed  on  seventeen  hundred  dollars  a  year  as  his 
base  pay.  His  longevity  pay,  for  the  period  from  May  11, 
1908,  to  June  30,  1909,  is  provided  for  in  the  same  manner 
as  his  base  pay. 

"  Third.  He  is  entitled,  on  and  after  May  11,  1908,  by  vir- 
tue of  the  act  of  February  2,  1901,  when  he  is  required  to  be 
mounted  and  provides  himself  with  a  suitable  mount  or 
mounts  at  his  own  expense,  to  one  hundred  and  fifty  dollars 
per  annum  if  he  provides  one  mount,  and  two  hundred  dollars 
per  annum  if  he  provides  two  mounts.  His  mount  pay,  for 
the  period  from  May  11,  1908,  to  June  30,  1909,  is  provided 
for  m  the  same  manner  as  his  base  pay. 

"  Fourth.  He  is  entitled,  on  and  after  May  11, 1908,  by  vir- 
tue of  the  act  of  February  2,  1901^  to  the  same  commutation 
of  quarters  as  a  second  lieutenant — ^that  is,  for  two  rooms  at 
twelve  dollars  per  room  per  month — ^when  he  is  on  duty  with- 
out troops  at  stations  where  there  are  no  public  quarters. 
The  specific  appropriation  provided  each  fiscal  year  *  for  corn- 
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mutation  of  quarters  to  commissioned  officers  on  duty  without 
troops  at  stations  where  there  are  no  public  (quarters'  does 
not,  however,  include,  by  implication  or  otherwise,  commuta- 
tion of  quarters  when  due  to  a  veterinarian  entitled  to  the 
pay  and  allowances  of  a  second  lieutenant." 

The  Auditor's  conclusions  numbered  "  first,"  "  second,"  and 
"  third  "  in  the  decision,  supra^  are  approved. 

In  my  decision  of  March  3,  1903  (9  Comp.  Dec,  455,  456), 
wherein  it  was  held  that  under  the  act  of  June  30,  1902  (30 
Stat.,  512),  veterinarians  were  not  entitled  to  10  per  cent  in- 
crease of  pay  for  foreign  service  for  the  reason  that  said 
increase  was  limited  by  the  act  to  commissioned  officers,  it 
was  said : 

"A  commissioned  officer  is  one  appointed  or  commissioned 
by  the  President.  A  veterinarian  is  not  appointed  by  the 
President,  but  by  the  Secretary  of  War,  and  he  is  discharged 
by  the  Secretary  of  War.  He  has  no  regular  rank.  He  is 
borne  on  the  regimental  returns  below  commissioned  officers. 
He  is  an  officer  of  the  Army  within  the  meaning  of  certain 
laws,    ♦     *     *     but  he  is  not  a  commissioned  officer." 

For  the  same  reasons  the  specific  appropriation  made  by 
the  act  of  May  11, 1908  (35  Stat.,  113),  "  for  commutation  of 
quarters  to  commissioned  officers  on  duty  without  troops  at 
stations  where  there  are  no  public  quarters,"  is  not  applicable 
to  the  payment  of  commutation  of  quarters  to  veterinarians. 

The  decision  of  the  Auditor  as  to  his  conclusion  numbered 
"  fourth,"  supra^  is  likewise  approved. 


CERTIFIED  TRANSCRIPTS. 

An  Auditor's  certified  transcript,  for  the  purpose  of  recovering  from 
an  Army  officer  by  suit  a  balance  stated  to  be  due  the  United 
.  States  for  quartermaster's  supplies  unaccounted  for,  should  con- 
tain a  copy  of  the  Auditor's  settlement  certificate  showing  the 
.  value  of  the  property  unaccounted  for. 

The  claim  against  the  officer  is  for  the  value  of  the  unaccounted-for 
property,  and  in  a  suit  against  the  officer  the  issue  to  be  deter- 
mined is  the  officer's  liability  to  account  for  aU  or  any  part  of 
said  property. 

A  transcript  is  misleading  and  obscures  the  true  issue,  which  contains 
a  copy  of  an  Auditor's  settlement  certificate  making  a  set-oflf  of 
pay  due  the  oflker  against  the  value  of  the  unaccounted-for 
property. 
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{Decision  by  Comptroller  TraceweUj  June  H^  1909.) 

On  request  by  this  office  of  June  18,  1906,  the  Auditor  for 
the  War  Department  on  May  24, 1909,  transmitted  a  certified 
transcript  from  the  books  and  proceedings  of  the  Treasury 
Department  in  the  account  of  Samuel  W.  Kelley,  formerly 
major  and  surgeon,  United  States  Volunteers,  for  the  purpose 
of  recovering  from  him  by  suit  a  balance  stated  to  be  due  the 
United  States. 

It  appears  that  by  Auditor's  settlement  No.  36288,  dated 
January  16,  1905  (supplemental  to  settlement  No.  30198, 
dated  May  28, 1903),  Major  Kelley  was  debited  with  $5,788.02 
as  the  money  value  of  quartermaster  supplies  unaccounted  for 
by  him  under  appropriations  fiscal  year  1900,  "  Regular  sup- 
plies," "  Clothing  and  equipage,"  and  "Army  transporta- 
tion." The  settlement  was  based  on  certificate  No.  140222, 
dated  April  28,  1903,  made  by  the  Quartermaster-General, 
U.  S.  Army,  under  the  provisions  of  the  act  of  March  29, 
1894  (28  Stat.,  47). 

Subsequently,  by  settlement  No.  29768,  dated  December  19, 
1908,  the  Auditor  certified  that  credits  for  pay  were  due  the 
officer,  under  appropriation  "  Pay  of  the  Army,  war  with 
Spain,  certified  claims,  1909,"  $152.78;  "  Extra  pay  to  Volun- 
teers, war  with  Spain,"  $208.33 ;  and  directed  that  for  these 
amounts  a  warrant  issue  to  be  carried  by  counter  warrant  to 
the  credit  of  appropriation  "  Barracks  and  quarters,  1900." 

Thereupon,  the  Auditor  stated  settlement  No.  46951,  dated 
January  30,  1909,  and  certified  the  balance  due  the  United 
States  as  (debit  $5,788.02  per  settlement  No.  36288,  less 
$361.11  credited  per  settlement  No.  29768)  $5,426.91;  and 
transfer  and  counter  warrants  were  issued  in  adjustment  of 
appropriations,  the  appropriation  "  Barracks  and  quarters, 
1900,"  being  credited  with  $361.11.  The  balance  of  $5,426.91, 
per  settlement  No.  46951,  is  certified  by  the  Auditor  in  the 
transcript  as  the  balance  due  the  United  States  for  the  pur- 
poses of  bringing  suit  therefor. 

It  is  clear  that  the  claim  of  the  United  States  against  the 
officer  is  for  unaccounted-for  property  to  the  value  of 
$5,788.02,  and  in  a  suit  against  the  officer  the  issue  to  be  deter- 
mined is  the  officer's  liability  to  account  for  all  or  any  part  of 
said  property.    The  credit  of  $361.11  pay  is  not  a  counter- 
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claim  against  this  claim.  When,  then,  the  Auditor  by  settle- 
ment No.  46951  made  a  set-off  of  $361.11,  and  by  the  transcript 
makes  it  appear  that  the  claim  of  the  United  States  is  for 
$5,426.91,  there  is  apparently  withdrawn  from  judicial  deter- 
mination the  oflBcer's  liability  for  property  to  the  value  of 
$361.11. 

The  transcript  submitted  would  indicate  the  issue  between 
the  parties  to  be  the  officer's  liability  for  property  to  the 
value  of  $5,426.91,  instead  of  to  the  value  of  $5,788.02;  and 
on  an  issue  thus  framed,  a  verdict  either  for  plaintiff  or  de- 
fendant would  leave  open  to  question  the  officer's  liability  for 
property  to  the  value  of  $361.11. 

The  transcript  as  submitted  is  misleading  and  obscures  the 
true  issue.  It  is  herewith  returned  to  the  Auditor  for  cor- 
rection. 

In  settlement  No.  29768,  finding  the  officer  entitled  to  a 
credit  of  $361.11  pay,  the  notation  directing  the  issue  of 
transfer  and  counter  warrants  should  be  canceled,  and  a  nota- 
tion made  on  the  certificate  that,  the  debit  of  $5,788.02  per 
settlement  No.  36288  being  in  excess  of  the  credit  of  $361.11, 
no  warrant  shall  issue  therefor  pending  the  judicial  (or 
other  final)  determination  of  the  officer's  liability  for  the 
indebtedness  certified  by  settlement  No.  36288. 

Settlement  No.  46951,  making  an  adjustment  of  appropria- 
tions by  transfer  and  counter  warrants,  and  certifying  the 
balance  due  the  United  States  as  $5,426.91,  is  accordingly 
hereby  set  aside.  It  is  to  be  noted  that  by  this  settlement 
the  appropriation  "  Barracks  and  quarters,  1900,"  was  cred- 
ited with  $361.11.  This  was  erroneous  for  the  further  reason 
that  the  appropriations  involved  in  the  property  account  were 
"  Regular  supplies,"  "  Camp  and  garrison  equipage,"  and 
"Army  transportation."  Under  this  revision  the  Auditor  will 
restore  $361.11  from  the  appropriation  "  Barracks  and  quar- 
ters, 1900,"  to  the  appropriations  "  Pay  of  the  Army,  war 
with  Spain,  certified  claims,  1909,"  $152.78;  "Extra  pay  to 
Volunteers,  war  with  Spain,"  $208.33. 

An  amended  transcript  is  directed  to  be  prepared  and  sub- 
mitted, which  should  contain  a  copy  of  the  Auditor's  cer- 
tificate in  settlement  No.  36288,  showing  that  the  claim  of 
the   United   States  is   for  quartermaster's   property   unac- 
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counted  for  to  the  value  of  $5,788.02 ;  together  with  a  copy 
of  the  Quartermaster-General's  certificate  No.  140222,  con- 
taining an  itemized  list  of  the  property  unaccounted  for,  and 
copies  of  the  official  correspondence  with  that  department 
showing  that  no  part  of  said  property  has  since  been 
accounted  for.  There  should  also  be  attached  a  copy  of  cer- 
tificate in  settlement  No.  29768  corrected  as  herein  directed. 
This  credit  settlement  certificate  appearing  in  the  evidence  is 
an  admission  of  a  set-off  to  that  amount,  and  will  enable 
the  Government's  legal  department  to  draft  its  claim  accord- 
ingly. The  findings  on  the  issue  between  the  parties  will 
take  the  credit  into  consideration,  and  the  court  will  be 
enabled  to  so  mold  the  judgment  on  the  findings  (whether 
for  plaintiff  or  defendant)  as  to  credit  the  officer  with  the 
amount  of  said  credit  settlement. 


USE  OF  A  GENERAL  APPROPRIATION  TO  SUP- 
PLEMENT A  SPECIFIC  APPROPRIATION,  UN- 

DER  THE  ACT  OF  JUNE  7,  1897. 

A  general  appropriation  can  not  be  used  to  supplement  a  specific 
appropriation,  under  the  act  of  June  7,  1897,  unless  the  general 
appropriation  would  be  available  for  the  object  named  in  the 
specific  appropriation,  In  the  absence  of  the  latter  appropriation. 

{Assistant   Comptroller  Mitchell  to   the  Secretary  of   the 
Ulterior,  J  tine  15,  1909.) 

I  have  received  your  letter  of  the  10th  instant,  as  follows : 

"  This  department  has  under  consideration  the  restoration 
of  the  school  building  and  assembly  hall  at  the  Chiloeco 
Indian  School,  in  Oklahoma,  which  was  partially  destroyed 
by  fire  in  November,  1907,  at  an  estimated  cost  of  $18,000. 
By  the  act  of  April  30,  1908  (35  Stat.,  88),  onlj;  $10,000 
was  specifically  appropriated  tor  '  Repairs  and  improve- 
ments'  at  said  school,  a  large  part  of  which  has  already 
been  expended.  It  is  therefore  desired  to  pay  a  part  or  aU 
of  this  expense  from  the  $119,400  appropriated  by  the  same 
act  '  For  support  and  education  of  seven  hundred  Indian 
pupils  at  the  Indian  school  at  Chiloeco,  Oklahoma,'  etc.,  of 
which  there  is  an  available  balance  of  approximately  ^0,000. 
You  are  requested  to  decide  whether  or  not  this  can  be 
done.    *     *     ♦ 
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"  The  act  of  June  7, 1897  (30  Stat,  93),  provides: 

"'That  hereafter,  where  funds  appropriated  in  specific 
terms  for  a  particular  object  are  not  suflScient  for  the  object 
named,  any  other  appropriation,  general  in  its  terms,  which 
otherwise  would  be  available  may,  in  the  discretion  of  the 
Secretary  of  the  Interior,  be  used  to  accomplish  the  object 
for  which  the  specific  appropriation  was  made.' 

"  The  word  '  otherwise '  in  this  act  appears  to  mean  '  in 
the  absence  of  such  specific  appropriation,'  and  therefore 
the  c[uestion  to  be  decided  may,  for  the  sake  of  clearness,  be 
put  in  the  following  form : 

"'If  the  only  provision  made  in  the  appropriation  act 
for  this  school  read,  "  For  support  and  education  of  seven 
hundred  Indian  pupils  at  the  Indian  school  at  Chilocco, 
Oklahoma,  *  *  *  one  hundred  and  nineteen  thousand  four 
hundred  dollars,"  would  it  be  permissible  to  use  a  part  of  the 
funds  so  appropriated  for  repairs  of  existing  buildings  or 
in  the  construction  of  new  buildings? ' 

"  It  appears  necessary  that  the  language  in  an  act  of  this 
kind  should  be  construed  liberally.  It  can  hardly  be  con- 
tended that  simply  because  the  word  '  education '  is  used,  no 
expenses  except  such  as  are  actually  incurred  in  the  imparta- 
tion  of  knowledge  are  properly  payable  from  such  an  appro- 
priation. The  word  then  must  oe  construed  as  being  broad 
enough  to  permit  expenditures  for  such  purposes  as  are  inci- 
dental to  the  main  object,  as,  for  instance,  the  purchase  of 
books,  paper,  and  other  equipment.  The  question  to  be  con- 
sidered, therefore,  seems  to  be,  may  this  construction  be 
extended  so  as  to  cover  the  restoration  or  erection  of  school 
buildings? 

"  Had  Congress  seen  fit  to  make  the  appropriation  in  the 
words  quoted  in  the  above  hypothetical  question,  the  very 
purpose  of  the  appropriation  itself  would  be  defeated  if  such 
elasticity  were  not  permitted,  as  it  would  be  as  impossible 
to  educate  seven  hundred  pupils  without  proper  buildings  as 
without  books  and  other  equipment.  The  present  situation 
illustrates  very  forcibly  the  manner  in  which  the  purpose  of 
an  appropriation  of  this  kind  would  be  defeated  if  it  were 
construed  literally.  The  structure  which  was  burned  was  the 
school  building  and  assembly  hall— -the  most  essential  part 
of  the  entire  plant — and  it  has  since  been  necessary  to 
instruct  the  pupils  in  small,  low,  ill-ventilated,  and  poorly 
lighted  rooms,  which  are  so  insanitary  that  one  inspecting 
official  has  informally  declared  that,  in  his  opinion,  it  would 
be  advisable  to  close  the  school  if  better  quarters  could  not  be 
obtained. 

"  The  appropriation  of  $400,000  '  For  construction,  pur- 
chase, lease,  and  repair  of  school  buildings,  and  for  sewerage. 
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supply,  and  lighting  plants,  and  purchase  of  school 
id  improvement  of  buildings  and  grounds '  (85  Stat, 


water  sui 

sites,  anc       ^  ^ 

72),  would  undoubtedljr  be  availaSle  for  ttis  expense  were  it 

not  for  the  fact  that  it  is  practically  exhausted. 

You  request  my  decision  of  the  question  therein  stated. 
The  act  of  April  30,  1908  (35  Stat.,  88),  provides: 

"  For  support  and  education  of  seven  himdred  Indian 
pupils  at  the  Indian  school  at  Chilocco,  Oklahoma,  and  for 
pay  of  superintendent,  one  hundred  and  nineteen  thousand 
four  hundred  dollars. 

"For  general  repairs  and  improvem«its,  ten  thousand 
dollars. 

"  In  all,  one  hundred  and  twenty-nine  thousand  four  hun- 
dred dollars." 

The  same  act  provides  (p.  72) : 

"  That,  except  for  pay  of  superintendents,  not  more  than 
one  hundred  and  sixty-seven  .dollars  shall  be  expended  for 
the  annual  support  and  education  of  any  one  pupil  in  any 
school  herein  specifically  provided  for,  except  when,  by  rea- 
son of  epidemic,  accident,  or  other  sufficient  cause,  the  attend- 
ance is  so  reduced  or  the  cost  of  maintenance  is  so  high  that 
a  larger  expenditure  is  absolutely  necessary,  when  the  Com- 
missioner of  Indian  Affairs,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  may  allow  a  larger  per  capita  expendi- 
ture." 

"  For  construction,  purchase,  lease,  and  repair  of  school 
buildings,  and  for  sewerage,  water  supply,  and  lighting 
plants,  and  purchase  of  school  sites,  and  improvement  of 
buildings  ana  grounds,  four  hundred  thousand  dollars." 

In  view  of  the  provisions  of  the  act  of  June  7,  1897  (30 
Stat.,  93),  quoted  by  you,  the  real  questicm  is  whether  the 
appropriation  of  $119,400  for  support  and  education  of  700 
Indian  pupils  at  Chilocco,  Okla.,  in  the  absence  of  the  appro- 
priation of  $10,000  for  repairs  and  improvements  at  that 
place  and  the  appropriation  of  $400,000  for  construction  and 
repairs,  etc.,  to  buildings  generally  would  be  applicable  for 
the  expenditures  it  is  proposed  to  make  for  repairs  which 
have  been  rendered  necessary  by  reason  of  fire 

The  increased  expenditures  proposed  are  the  result  of  an 
accident,  and  if  they  may  be  classed  as  a  part  of  the  main- 
tenance of  the  pupils  within  the  meaning  of  the  act  of  June 
7,  1897,  the  Secretary  of  the  Interior  would  have  the  right 
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to  allow  a  larger  per  capita  expenditure  by  reason  thereof 
than  $167  per  pupil. 

I  am  of  the  opinion  that  the  limitation  on  expenditures 
for  the  "  annual  support  and  education  of  any  one  pupil  in 
any  school  herein  specifically  provided  for  "  has  reference  to 
the  ordinary  continuing  expense  of  support  and  maintenance 
other  than  repairs  and  improvements  to  the  building.  This 
is  shown  from  the  fact  that  the  appropriations  for  schools 
specifically  provided  for  support  and  education  are  so  made 
that  it  would  be  impossible  to  use  the  appropriations  for  re- 
pairs and  improvements  without  exceeding  the  limit  of  $167 
if  such  repairs  and  improvements  are  classed  as  a  part  of 
support  and  education. 

This  shows  that  Congress  did  not  consider  "  repairs  and 
improvement"  as  a  part  of  "support  and  education,"  and 
for  that  reason  the  amounts  for  support  and  education  and 
for  repairs  and  improvements  are  separated;  the  amount 
for  support  and  education  being  based  on  an  estimate  of  $167 
per  capita  per  annum,  without  reference  to  the  amount  to  be 
expended  for  repairs  and  improvement. 

On  the  general  meaning  of  the  word  "support,"  see  11 
Comp.  Dec.,  230,  235. 

I  am  of  the  opinion,  therefore,  that  under  the  obvious 
meaning  attached  by  Congress  to  the  words  "support  and 
education  "  as  used  in  appropriations  for  Indian  schools  they 
do  not  include,  and  were  not  intended  to  include,  repairs  to 
buildings  or  new  buildings.  An  appropriation  for  such  pur- 
pose would  not  therefore,  in  the  absence  of  a  specific  appro- 
priation for  repairs  and  improvements  at  a  particular  school, 
or  of  a  general  appropriation  for  construction,  repair,  or  im- 
provement of  the  Indian  school  building,  generally  be  avail- 
able to  pay  for  such  an  expense. 

You  are  therefore  advised  that  the  appropriation  is  not 
applicable  to  meet  the  expense  contemplated. 
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FAILURE  OF  CONTRACTOR  TO  PERFORM  WITH- 
IN THE  TIME  SPECIFIED  THEREFOR  BECAUSE 
OF  PERILS  OF  THE  SEA. 

Tbe  perils  of  the  sea  do  not  excuse  a  contractor  for  his  failure  to 
I)erfonn  an  express  contract  within  the  time  specified,  in  the 
ahsence  of  a  stipulation  to  that  effect,  whea  compensation  in 
damages  may  be  awarded. 

{Decision  hy  Assistant  Comptroller  MitcheU,  June  16^  1909.) 

The  B.  W.  Cadwallader  Company,  of  Portland,  Oreg., 
appealed  May  29,  1909,  from  the  action  of  the  Auditor  for 
the  War  Department  in  settlement  No.  158064,  dated  October 
9,  1908,  of  claim  for  payment  of  $3,055.58  deducted  by  En- 
gineer Department,  U.  S.  Army,  from  amount  otherwise  due 
for  lumber  furnished  under  contract  of  April  4,  1905. 

The  specifications  were  specifically  made  a  part  of  the  con- 
tract. 

By  the  contract  claimant  agreed  to  furnish  and  deliver 
"  662,884  feet  b.  m.,  more  or  less,  Oregon  pine  at  Corregidor 
Island,  Manila  Bay,  Philippine  Islands,  and  362,392  feet 
b.  m.,  more  or  less,  Oregon  pine  at  Grande  Island,  Subig  Bay, 
Philippine  Islands,  in  accordance  with  the  specifications," 
and  at  the  rates  per  thousand  feet  and  per  linear  foot  speci- 
fied in  the  contract.  The  specifications  set  forth  the  number 
of  pieces  of  each  size  required.  Delivery  at  Corregidor 
Island  might  be  made  at  any  time  after  April  1, 1905,  at  the 
convenience  of  the  contractor,  but  must  be  made  not  later 
than  September  1,  1905;  delivery  at  Grande  Island  was  re- 
quired to  be  made  during  the  month  of  September,  1905. 
(See  paragraph  36  of  the  specifications.)  At  the  expiration 
of  the  time  limits,  September  1  and  September  30, 1905,  none 
of  the  lumber  had  been  delivered  either  at  Corregidor  Island 
or  at  Grande  Island. 

On  January  16, 1906,  Maj.  John  Millis,  the  engineer  officer 
in  charge,  reported  to  the  Chief  of  Engineers  that  the  ship  in 
which  the  lumber  is  said  to  have  been  sent  had  not  yet  ar- 
rived, and  recommended  that  "  a  reasonable  extension  of  the 
time  for  delivery  be  granted  under  the  conditions  of  the  ccm- 
tract."    On  March  2,  1906,  the  Chief  of  Engineers  author- 
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ized  Major  Millis  to  waive  the  time  limit  for  the  completion 
of  the  contract  "  for  a  reasonable  period,"  and  added  that 
•"  all  losses  to  the  United  States  due  to  the  delay  in  the  com- 
pletion of  the  contract  should  be  charged  against  the  con- 
tractor." In  July,  1906,  the  bondsn^^en  consented  in  writing 
to  the  above  extension  of  the  contract  "  in  accordance  with 
the  recommendation  of  Maj.  John  Millis,  Ciorps  of  Engineers, 
in  charge  of  carrying  out  the  contract  on  behalf  of  the  En- 
gineer Department,  and  the  action  on  said  recommendation 
by  the  Chief  of  Engineers  of  March  2, 1906,  the  contract  and 
bond  except  as  modified  by  the  above  extension  to  remain  in 
full  force  and  effect." 

Claimant  thereafter  furnished  a  portion  of  the  lumber  it 
agreed  to  furnish  at  Corregidor  Island,  amounting  in  value 
at  the  rates  specified  in  the  contract  to  $11,477.93;  the  bal- 
ance of  the  lumber  required  at  Corregidor  Island  was  pur- 
chased by  the  United  States  in  open  market  at  an  increased 
cost  of  $2,372  over  the  price  at  which  the  claimant  agreed  in 
the  contract  to  furnish  it.  In  making  settlement  with  claim- 
ant for  this  Corregidor  Island  lumber  July  14,  1906,  Major 
Millis  deducted  from  the  total  amount  of  $11,477.93,  due  to  it 
for  this  lumber,  the  amount  of  the  increased  cost  to  the  Gov- 
ernment of  the  lumber  it  was  obliged  to  purchase,  $2,372 ;  the 
expense  to  the  United  States  of  inspection  and  superintend- 
ence, $393.90;  and  the  cost  of  labor  in  unloading  lumber 
purchased  in  open  market  and  that  delivered  by  claimant, 
$92.73;  making  a  total  deduction  of  $2,858.63.  In  receipting 
for  payment  of  the  balance,  $8,619.30,  claimant  protested  as 
to  the  deductions. 

Claimant  delivered  lumber  at  Grande  Island  amounting 
in  value  at  contract  rates  to  $6,798.93,  In  making  settlement 
therefor,  July  14,  1906,  Major  Millis  deducted  therefrom 
the  cost  of  superintendence  and  inspection,  $196.95,  and  in 
receipting  for  balance,  $6,601.98,  claimant  protested  as  to  the 
deduction. 

Total  deduction,  for  expenses  of  inspection  and  superin- 
tendence, labor  in  unloading,  and  increased  cost  of  lumber 
purchased,  $3,055.58. 

Claimant  contends  that  its  failure  to  furnish  any  of  the 
lumber  within  the  time  limits,  and  to  furnish  all  the  lumber 
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it  agreed  to  furnish,  was  not  due  to  its  fault,  for  the  reason 
that  in  order  to  furnish  the  lumber  in  question — ''  Oregon 
pine  " — it  was  necessary  to  ship  it  from  the  Pacific  coast  of 
the  United  States  to  the  Philippines;  that  it  was  so  under- 
stood by  the  parties  to  the  contract ;  that  its  subcontractor, 
the  Pacific  Coast  Lumber  Company,  of  Portland,  Oreg.,  of 
whom  it  had  ordered  the  lumber  on  April  25,  1905,  was 
unable  to  charter  a  vessel  for  its  transportation  until  June 
22,  1905,  owing  to  the  scarcity  of  near-by  tonnage;  that  the 
vessel  chartered  by  it  for  the  purpose,  the  Drumcraig^  at 
Honolulu,  was  the  first  available  ship  for  carrying  the  cargo ; 
that  said  ship  was  not  in  readiness  for  cargo  until  August  8 ; 
that  she  loaded  and  sailed  from  Astoria,  Oreg.,  on  September 
22, 1905,  and  was  never  spoken  nor  heard  from  after  leaving 
the  Columbia  River ;  that  the  loss  of  said  vessel  with  the  lum- 
ber on  board  was  due  to  the  perils  of  the  sea,  a  cause  entirely 
beyond  the  control  of  the  claimant ;  that  said  loss  prevented 
it  from  delivering  all  the  lumber  it  agreed  to  and  delayed 
the  delivery  of  that  delivered;  and  that  therefore  it  should 
not  be  charged  with  any  increased  cost  incurred  by  the 
United  States  because  of  its  failure  to  fulfill  its  contract 
according  to  the  terms  thereof. 

Paragraph  5  of  the  contract  provides: 

"  In  case  of  failure  of  the  partv  of  the  second  part  to 
complete  this  contract  as  specified  and  agreed  upon,  the 
party  of  the  first  part  shall  have  the  right  to  complete  it, 
by  contract  or  otherwise,  and  to  deduct  anv  excess  of  cost 
over  the  price  herein  stipulated  to  be  paid  for  such  comple- 
tion from  anv  moneys  due  or  to  become  due  the  partv  of  the 
second  part  hereunder.  The  time  herein  fixed  R)r  tlie  com- 
pletion of  this  contract  shall  not  be  waived  except  with  the 
prior  sanction  of  the  Chief  of  Engineers." 

Paragraphs  31  and  35  of  the  specifications  provide : 

"  31.  Unless  extraordinarv  and  unforeseeable  conditions 
supervene,  the  time  allowea  in  these  specifications  for  the 
completion  of  the  contract  to  be  entered  into  is  considered 
sufficient  for  such  completion  by  a  contractor  having  the 
necessary  plant,  capital,  and  experience.  If  the  work  is  not 
completed  within  the  period  stipulated  in  the  contract,  the 
engineer  officer  in  charge  may,  with  the  prior  sanction  of 
the  Chief  of  Engineers,  waive  the  time  limit  and  permit  the 
contractor  to  finish  the  work  within  a  reasonable  period,  to 
be  determined  by  the  said  engineer  officer  in  charge.    Should 
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the  original  time  limit  be  thus  waived,  all  expenses  for  in- 
spection and  superintendence  and  other  actual  loss  and  dam- 
ages to  the  United  States  due  to  the  delay  beyond  the  time 
originally  set  for  completion  shall  be  determined  by  the  said 
engineer  officer  in  charge  and  deducted  from  any  payments 
due  or  to  become  due  to  the  contractor:  Provided^  however^ 
That  the  party  of  the  first  part  may,  with  the  prior  sanction 
of  the  Chief  of  Engineers,  waive  for  a  reasonable  period  the 
time  limit  originally  set  for  completion  and  remit  tne  charges 
for  expenses  of  superintendence  and  inspection  for  so  much 
time  as  in  the  judgment  of  the  said  engineer  officer  in  charge 
may  actually  have  been  lost  on  account  of  unusual  freshets, 
ice,  rainfall,  or  other  abnormal  force  or  violence  of  the  ele- 
ments, or  by  epidemics,  local  or  state  quarantine  restrictions, 
or  other  unforeseeable  cause  of  delay  arising  through  no 
fault  of  the  contractor,  and  which  prevented  him  from  com- 
mencing or  completing  the  work  or  delivering  the  materials 
within  the  period  required  by  the  contract.    *     *     * 

"  36.  The  lumber  must  be  landed  on  the  wharf  by  the  con- 
tractor.    *     *     *" 

The  Auditor  disallowed  said  claim  because — 

"  Under  date  of  April  4, 1905,  the  B.  W.  Cadwallader  Com- 
pany entered  into  an  agreement  to  furnish  the  Engineer 
Department  a  guantitv  of  Oregon  pine  lumber  to  be  deliv- 
ered at  Corregidor  Island,  Manila  J3ay,  and  at  Grande  Is- 
land, Subig  fiay;  the  lumber  for  Corregidor  Island  to  be 
delivered  on  or  before  September  1, 1905,  and  that  for  Grande 
Island  not  later  than  September  30,  1905. 

"  The  lumber  was  not  delivered  within  the  time  limit,  and 
some  of  it  was  not  delivered  at  all,  and  the  officer  in  charge 
of  the  work  was  compelled  to  purchase  lumber  in  open 
market  at  a  higher  price  to  supply  the  deficiency. 

"  Paragraph  5  of  the  contract  provides  that,  in  case  of 
failure  of  the  contractor  to  complete  the  contract  as  speci- 
fied and  agreed  upon,  the  Government  shall  have  the  right 
to  complete  it  by  contract  or  otherwise,  and  to  deduct  any 
excess  of  cost  over  the  contract  price  from  any  moneys  due 
or  to  become  due  the  contractor. 

"  The  additional  cost  of  the  lumber  purchased  in  open  mar- 
ket was  $2,372,  and  the  extra  cost  of  mspection  was  $683.58, 
making  a  total  of  $3,055.58,  which  sum  was  deducted  on  final 
payment. 

'*This  sum  represents  the  actual  loss  sustained  by  the 
United  States  on  account  of  the  failure  of  the  company  to 
complete  the  contract  on  time,  and  is  a  proper  charge  and 
made  in  strict  conformity  with  the  terms  of  the  contract. 
The  claim  for  refundment  is  therefore  disallowed." 
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As  the  Drumcraig  did  not  leave  the  United  States  until 
September  22,  1905,  none  of  the  lumber  could  have  been  de- 
livered prior  to  the  expiration  of  the  time  limits  in  the  con- 
tract, September  1  and  September  30,  1905,  had  the  vessel 
made  the  voyage.  The  fact  that  the  vessel  was  never  heard 
from  after  leaving  the  United  States,  if  it  be  a  fact,  is  not 
conclusive  that  its  loss  was  caused  by  perils  of  the  sea;  it 
may  have  been  caused  by  its  being  unshipworthy  or  over- 
loaded or  on  account  of  negligence  in  navigating  it.  But 
even  though  its  loss  be  attributable  to  perils  of  the  sea,  this 
is  an  express  contract  to  do  a  possible  thing,  and  such  a  loss 
by  perils  of  the  sea  is  an  event  which  might  have  been  antici- 
pated and  guarded  against  in  the  contract.  In  the  absence 
of  such  a  stipulation  in  this  express  contract,  the  perils  of  the 
sea  can  not  be  pleaded  as  an  excuse  for  its  nonperformance 
when  compensation  in  damages  may  be  awarded.  {Phoenix 
Bridge  Co.  v.  United  States^  38  Ct.  CI.,  509,  510;  Ames  v. 
Belden^  17  Barb.,  515 ;  Phillips  v.  Stevens,  16  Mass.,  239,  240; 
Harmony  v.  Bingham,  12  N.  Y.,  99;  School  District  No.  1 
V.  Dauchy,  25  Conn.,  530;  School  Trustees  of  Trenton  v.  Ben- 
nett, 27  N.  J.,  513;  Comstock  v.  Fraternal  Accident  Asso., 
116  Wis.,  382;  Baily  v.  De  Crespigny,  4  L.  R.  Q.  B.,  180; 
Paradine  v.  Jane,  Aleyn,  27.) 

Furthermore,  the  claimant  is  responsible  for  the  acts  of  its 
subcontractor,  and  in  the  absence  of  a  specific  agreem^it  to 
that  effect  can  not  excuse  its  failure  to  perform  in  accordance 
with  the  contract  merely  on  the  ground  that  its  subcontractor 
delayed  or  failed  in  its  undertaking.  (13  Comp.  Dec,  856; 
12  id.,  171;  6  id.,  748;  46  MS.  Comp.  Dec.,  50,  July  6,  1908, 
and  502,  July  24, 1908 ;  36  id.,  334,  January  29, 1906.) 

The  deductions  made  for  excess  cost  of  lumber  in  open  mar- 
ket, superintendence  and  inspection,  and  labor  in  unloading 
were,  in  my  opinion,  authorized  under  paragraph  5  of  the 
contract  and  paragraphs  31  and  35  of  the  specifications, 
supi^a. 

The  Auditor's  action  is  affirmed. 
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PAYMENT  OF  WITNESS  FEES  TO  A  PERSON  WHO 
IS  THE  REGULAR  BAILIFF  OF  A  UNITED 
STATES  COURT  ON  THE  SAME  DAY  THAT  HE 
OFFICIATES  AS  BAILIFF  IN  SAID  COURT. 

A  regularly  appointed  bailiff  of  a  United  States  district  court  is  an 
officer  of  the  court  within  the  meaning  of  section  849,  Revised 
Statutes,  which  prohibits  the  payment  of  witness  fees  to  any 
officer  of  such  court  wherein  he  is  officiating,  and  such  bailiff  is 
not  entitled  to  witness  fees  for  appearing  before  the  grand  jury 
on  the  same  day  on  which  he  officiates  as  bailiff  in  the  court  of 
which  the  grand  Jury  is  a  constituent  element. 

{Comptroller  Tracewell  to  Henry  W.  Mayo^  United  States 
maraJial^  June  16^  1909.) 

I  am  in  receipt  of  your  letter  of  the  8th  instant,  as  follows: 

"At  the  June  term  of  the  United  States  district  court, 
holden  at  Bangor,  June  1,  2,  and  3,  1909,  Mr.  Wilbert  W. 
Emerson  was  appointed  and  acted  as  a  bailiff  on  each  of  the 
above  days.  Mr.  Emerson  was  under  recognizance  to  appear 
as  a  witness  before  the  grand  jury  at  the  June  term,  attended 
on  the  1st  and  2d  day  ol  said  term  and  his  travel  and  attend- 
ance was  ordered  paid  by  the  court. 

"  Question.  Can  a  person  who  serves  as  a  bailiff  and 
attends  as  a  witness  on  the  same  days  receive  compensation 
as  a  bailiff  and  fees  as  a  witness  ? '' 

Your  attention  is  called  to  section  849,  Revised  Statutes, 
which  reads  as  follows : 

"  No  officer  of  the  United  States  courts,  in  any  State  or 
Territory,  or  in  the  District  of  Columbia,  snail  be  entitled  to 
witness  fees  for  attending  before  any  court  or  commissioner 
where  he  is  officiating." 

It  has  been  clearly  decided  in  the  case  of  United  States  v. 
McCdbe  et  al.  (122  Fed.  Eep.,  653),  affirmed  on  appeal  (129 
irf.,  708),  and  in  the  case  of  Kelley  et  al.  v.  United  States  (41 
Ct.  CL,  246-250),  that  bailiffs  in  the  United  States  court, 
appointed  in  conformity  to  the  provisions  of  section  715, 
Revised  Statutes,  are  "  officers  of  the  court." 

In  the  case  of  United  States  v.  McCdbe  et  al.^  supra^  Circuit 
Judge  Colt  said : 

"  The  persons  appointed  under  section  715,  whether  called 
bailiffs  or  by  any  otner  name,  are  as  much  officers  of  the  court 
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as  the  marshal^  clerk^  or  crier.  They  are  all  a  necessary  part 
of  the  machinery  of  the  court,  and  they  all  go  to  make  up 
the  official  family  of  the  court  The  attendance  upon  the 
court  of  the  persons  called  bailiffs  is  indispensable  for  the 
preservation  of  order  and  for  other  purposes.  Section  715 
clearly  contemplates  that  these  persons  shall  attend  court  as 
officers  of  the  court  to  perform  such  necessary  duties  as  may 
be  required  of  them,  and  such  has  always  been  the  practice 
under  this  statute.  They  are  not  common-law  bailiffs,  al- 
though they  perform  some  of  the  duties  of  such  officers-" 
(122  Fed.  Rep.,  655.) 

The  laws  relating  to  the  attendance  and  compensation  of 
witnesses  in  the  United  States  court  (sees.  877  and  848, 
Revised  Statutes)  make  no  distinction  between  witnesses 
appearing  before  the  grand  and  petit  juries.  Section  877  pro- 
vides that  witnesses  for  the  United  States  shall  be  subpoenaed 
to  attend  to  testify  "  generally,"  and  when  they  so  attend  may 
be  required  to  appear  before  either  the  grand  or  petit  jury,  or 
both.  Section  848  provides  for  payment  for  "  each  day's  at- 
tendance in  court ^^^  which  has  always  been  construed  to  include 
attendance  before  the  grand  jury.  The  grand  jury  is  recog- 
nized as  being  a  constituent  element  of  the  court,  and  a  wit- 
ness in  attendance  before  the  grand  jury  is  regarded,  so  far 
as  his  compensation  is  concerned,  as  being  in  attendance 
upon  court  to  the  same  extent  practically  as  if  he  attended 
before  the  petit  jury. 

In  view  of  the  above,  I  am  of  opinion  that  section  849, 
Revised  Statutes,  prohibits  the  payment  of  witness  fees  to 
Mr.  Emerson  while  attending  upon  the  United  States  district 
court,  June  1  and  2,  as  a  witness  before  the  grand  jury,  Mr. 
Emerson  having  been  appointed  and  having  officiated  on  said 
days  as  bailiff  in  said  court.  (See  also  section  846,  Revised 
Statutes.) 


PAY  OF  OFFICER  OF  THE  MEDICAL  RESERVE 
CORPS  OF  THE  ARMY. 

An  officer  of  the  Medical  Reserve  CJorps  of  the  Army  ordered  by  the 
Secretary  of  War  to  act  on  duty  in  the  service  of  the  United 
States  on  account  of  an  existing  emergency,  as  provided  by  the 
act  of  April  23,  1908,  is  not  entitled  to  pay  until  he  enters  upon 
the  performance  of  such  duty  by  starting  to  his  place  of  duty. 
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(Decision  by  Assistant  Comptroller  Mitchell,  June  16, 1909.) 

The  Auditor  for  the  War  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision  dated  the 
12th  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

"  In  the  examination  of  vouchers  3336  and  3398,  Novem- 
ber, 1908,  accounts  of  Paymaster  R.  S.  Smith,  the  question 
arises  as  to  whether  James  C.  Ballard,  first  lieutenant,  Med- 
ical Reserve  Corps,  is  entitled  to  pay  from  date  of  the  order 
assigning  him  to  duty,  the  date  he  received  said  order,  or 
the  date  on  which  he  reported  for  duty. 

"  Paragraph  3  of  Special  Orders  No.  241,  dated  October  15, 
1908,  directs  as  follows : 

"'First  Lieutenant  James  Clinton  Ballard,  Medical  Re- 
serve Corps,  recently  appointed,  with  rank  from  September 
25, 1908,  is  ordered  to  active  duty  in  the  service  of  the  United 
States  on  account  of  an  existing  emergency.  He  will  pro- 
ceed to  Fort  Sam  Houston,  Texas,  and  report  in  person  to  the 
commanding  officer  of  that  post  for  duty  and  by  letter  to  the 
commanding  general.  Department  of  Texas.  The  travel  di- 
rected is  necessary  for  the  military  service.' 

"The  Adjutant-General  reports  that  James  C.  Ballard, 
Medical  Reserve  Corps,  reported  for  duty  at  Fort  Sam  Hous- 
ton, Texas,  October  31st,  1908. 

"  The  act  of  April  23,  1908  (35  Stat,  66),  to  increase  the 
efficiency  of  the  Medical  Department  of  the  United  States 
Army  and  authorizing  the  establishment  of  the  Medical  Re- 
serve Corps,  provides  in  section  8 : 

" '  That  in  emergencies  the  Secretary  of  War  may  order 
officers  of  the  Medical  Reserve  Corps  to  active  duty  in  the 
service  of  the  United  States  in  such  numbers  as  the  public 
interests  may  require,  and  may  relieve  them  from  such  duty 
when  their  services  are  no  longer  necessary ; ' 
"  and  in  section  9 : 

"  *  That  officers  of  the  Medical  Reserve  Corps  when  called 
upon  active  duty  in  the  service  of  the  United  States,  as  pro- 
vided in  section  eight  of  this  act,  shall  be  subject  to  the  laws, 
regulations,  and  orders  for  the  government  of  the  Regular 
Army,  and  during  the  period  of  such  service  shall  be  entitled 
to  the  pay  and  allowances  of  first  lieutenants  of  the  Medical 
Corps.; 

"  Said  act  also  provides : 

" '  That  nothing  in  this  act  shall  be  construed  as  authoriz- 
ing an  officer  of  the  Medical  Reserve  Corps  to  be  ordered 
upon  active  duty  as  herein  provided  who  is  unwilling  to 
accept  such  service.' 
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"  It  ako  provides : 

"'That  any  officer  of  the  Medical  Reserve  Corps  who  is 
subject  to  call  and  who  shall  be  ordered  upon  active  tluty,  as 
herein  provided,  and  who  shall  be  unwilling  and  refuse  to 
accept  such  service,  shall  forfeit  his  commission.' 

"  The  law  contemplates  that  there  shall  be  neither  a  com- 
mission nor  pay  for  an  officer  who  is  subject  to  call  to  active 
duty  and  who  is  called  or  ordered  to  such  duty  and  is  un- 
willing or  refuses  to  accept  the  same.  The  corps  was  created 
as  a  body  of  qualified  physicians  whose  members  agree  to  hold 
themselves  in  readiness  to  furnish  medical  service,  care,  and 
attention,  for  pay  and  allowances  only  when  on  active  duty 
in  the  service  of  the  United  States  on  account  of  an  existing 
emergency.  The  orders  of  the  officer  in  question  show  that  he 
was  ordered  October  15,  1908,  to  active  duty  in  the  service  of 
the  United  States  on  account  of  an  existing  emergency,  and 
there  is  no  evidence  that  he  began  to  obey  nis  orders  before 
October  30,  1908,  when  he  started  to  proceed  to  his  place  of 
duty,  fifteen  days  after  the  date  of  his  order. 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  an  officer  of  the  Medical 
Reserve  Corps  ordered  by  the  Secretary  of  War  to  active  duty 
in  the  service  of  the  United  States  on  account  of  an  existing 
emergency,  is  not  entitled  to  pay  until  he  enters  upon  the 
performance  of  such  duty  by  starting  to  his  place  or  duty." 

The  decision  of  the  Auditor  appears  to  be  correct  and  is 
approved. 


REIMBURSEMENT  OF  BURIAL  EXPENSES  OF  IN- 
DIGENT EX-SAILORS  IN  THE  DISTRICT  OF 
COLUMBIA. 

The  sundry  civil  appropriation  act  of  May  27,  1908,  authorizes  the 
reimbursement  of  an  amount  for  burial  expenses  not  to  exceed 
$45  incurred  by  a  son  in  the  burial  of  his  father,  who  was  an 
honorably  discharged  indigent  ex-sailor  and  who  died  and  was 
burled  in  the  District  of  Columbia. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
June  17, 1909,) 

By  your  authority  I  have  received  a  communication,  dated 
the  8th  instant,  from  the  Quartermaster-General  of  the 
Army,  requesting  my  decision  whether  $45  may  be  reim- 
bursed to  Mr.  Richard  Chase  from  the  appropriation  for  the 
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burial  of  indigent  soldiers  dying  in  the  District  of  Columbia 
(sundry  civil  appropriation  act,  approved  May  27,  1908)  to 
cover  part  payment  of  a  bill  for  $119.60,  burial  expenses  of 
Andrew  Chase,  an  indigent  ex-sailor. 

It  appears  from  the  papers  submitted  that  Andrew  Chase 
enlisted  under  the  name  of  William  Louden  as  a  landsman, 
U.  S.  Navy,  June  6, 1864,  for  three  years,  and  was  discharged 
June  5,  1867,  by  reason  of  expiration  of  term  of  enlistment ; 
that  he  died  March  16,  1909,  at  Garfield  Heights,  in  the 
District  of  Columbia,  and  was  buried  March  19,  1909,  in 
Harmony  Cemetery,  in  the  District  of  Columbia.  The  burial 
expenses,  including  cost  of  grave,  amounted  to  $119.50,  and 
are  itemized  as  follows : 

1  casket  and  case $75.00 

Embalming 5.  00 

Grave 8.  50 

6  carriages 24.00 

1  hearse 7. 00 

Total 119.  50 

The  entire  burial  expense  bill  has  been  paid  by  Richard 
Chase,  a  son,  who  now  seeks  reimbursement  from  the  Govern- 
ment of  an  amount  equal  to  $45, 

The  depot  quartermaster  at  Washington,  D.  C,  states  that 
an  investigation  by  his  office  shows  that  the  deceased  ex-sailor 
was  80  years  old  at  the  time  of  his  death ;  that  he  had  no  em- 
ployment for  the  past  ten  years ;  that  his  wife  was  dead ;  that 
he  subsisted  mainly  on  his  pension  of  $36  a  quarter ;  and  that 
he  had  no  life  insurance,  money,  property,  or  anything  of 
value  at  the  time  of  his  death. 

The  sundry  civil  appropriation  act  of  May  27,  1908  (35 
Stat.,  362),  contains  the  following  provision: 

"  Burial  of  indigent  soldiers :  For  expenses  of  burying  in 
the  Arlington  National  Cemetery,  or  in  the  cemeteries  of  the 
District  of  Columbia,  indigent  ex-Union  soldiers,  ex-sailors, 
or  ex-marines  of  the  United  States  service,  either  regular  or 
volunteer,  who  have  been  honorablv  discharged  or  retired  and 
who  die  in  the  District  of  Columbia,  to  be  disbursed  by  the 
Secretary  of  War,  at  a  cost  not  exceeding  forty-five  dollars 
for  such  burial  expenses  in  each  case,  exclusive  of  cost  of 
grave,  three  thousand  five  hundred  dollars,  one-half  of  which 
sum  shall  be  paid  out  of  the  revenues  of  the  District  of 
Columbia." 
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The  purpose  of  this  act  is  to  prevent  the  pauper  burial  of 
honorably  discharged  indigent  ex-sailors  who  die  and  are 
buried  in  the  places  designated  in  the  statute  (12  Ccxnp.  Dec., 
514).  There  was  no  legal,  only  a  moral,  obligation  on  the 
part  of  the  son  to  bury  his  father.  If,  however,  a  son  goes 
ahead  and  buries  his  father  and  pays  the  expenses  thereof.  I 
can  see  no  reason  why  he  may  not  be  paid  or  reimbursed  the 
amount  specified  in  the  statute,  provided,  of  course,  he  prop- 
erly has  incurred  that  amount  or  more,  the  same  as  an  under- 
taker who  buries  the  deceased  may  be  paid  that  amount. 

Upon  the  facts  shown  and  alleged  to  exist  in  this  case — ^viz, 
that  the  deceased  was  an  ex-saUor ;  that  he  had  been  honor- 
ably discharged  from  the  service;  that  he  died  and  was  buried 
in  the  District  of  Columbia;  that  he  was  indigent;  and  that 
the  claimant,  Richard  Chase,  has  paid  for  burial  expenses  of 
the  deceased,  exclusive  of  cost  of  grave,  more  than  the  amount 
specified  in  the  statute — I  am  of  opinion,  under  the  provisions 
of  the  act,  svpra^  that  you  are  authorized  to  pay  to  the  said 
Richard  Chase  forty-five  dollars  ($45)  as  reimbursement  in 
that  amount  for  what  he  has  expended  in  the  burial  of  his 
father,  Andrew  Chase. 


JURISDICTION  OF  ACCOUNTING  OFFICERS  IN 
REOPENING  CLAIMS  OF  OFFICERS  AND  EN- 
LISTED MEN  OF  THE  ARMY  FOR  LOSS  OF  PRI- 
VATE  PROPERTY. 

A  claim  presented  by  an  officer  or  enlisted  man  of  the  Army  for  reim- 
bursement of  the  value  of  personal  property  lost  or  destroyed  in 
the  military  service,  and  acted  on  by  the  accounting  officers, 
under  authority  of  the  act  of  March  3,  1885,  which  provides  that 
"  any  claim  which  shall  be  presented  and  acted  on  under  authority 
of  this  act  shall  be  held  as  finally  determined,  and  shall  never 
thereafter  be  reopened*  or  reconsidered,"  must  be  held  to  have 
been  finally  determined,  and  can  never  thereafter  be  reopened 
or  reconsidered,  as  well  with  respect  to  Items  disallowed  as  to 
those  allowed. 

{Decision  by  Assistant  Comptroller  Mitchell^  June  18^  1909.) 

Under  date  of  April  5, 1907^  the  Secretary  of  War  referred 
to  the  Auditor  for  the  War  Department  the  claim  of  Maj. 
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Charles  H.  McKinstry,  Corps  of  Engineers,  U.  S,  Army,  for 
reimbursement  of  the  value  of  personal  property  belonging 
to  him  which  was  lost  or  destroyed  in  the  earthquake  and 
fire  at  San  Francisco,  Cal.,  April  18-21,  1906.  The  several 
articles  lost  or  destroyed  amounted  in  value,  as  alleged  by 
claimant,  to  $4,554.80. 

Before  the  claim  was  referred  to  the  Auditor  it  had  been 
investigated  by  a  board  of  officers  appointed  by  the  com- 
manding officer  of  the  Department  of  California  to  investi- 
gate claims  arising  from  the  San  Francisco  disaster  and  also 
by  the  Quartermaster-General  of  the  Army.  The  board  of 
officers  recommended  that  claimant  be  reimbursed  for  articles 
aggregating  in  value  $2,357.30.  The  Quartermaster-General 
of  the  Army  recommended  that  claimant  be  reimbursed  for 
articles  aggregating  in  value  $1,688.05.  The  Secretary  of 
War  certified  that  the  articles  enumerated  by  the  Quarter- 
master-General of  the  Army  were  reasonable,  useful,  neces- 
sary, and  proper  for  claimant  to  have  in  his  possession  while 
in  quarters,  engaged  in  the  public  service,  in  the  line  of  duty. 

By  settlement  No.  491751,  dated  April  29, 1907,  the  Auditor 
allowed  claimant  the  sum  of  $1,688.05  on  account  of  the 
articles  enumerated  by  the  Quartermaster-General  of  the 
Army  and  certified  by  the  Secretary  of  War.  The  Auditor 
disallowed  the  claim  for  reimbursement  of  the  value  of  the 
other  articles  of  the  claim  because : 

"  None  of  the  items  claimed  are  deemed  by  the  Secretary  of 
War  to  be  reasonable,  useful,  necessary,  and  proper  for  this 
officer  while  in  quarters,  engaged  in  the  public  service,  in  the 
line  of  duty." 

On  appeal  to  this  office  November  30,  1907,  so  much  of 
claimant's  appeal  as  related  to  the  articles  for  which  the 
Auditor  made  an  allowance  was  dismissed  because  it  ap- 
peared that  claimant  had  accepted  payment  of  the  amount 
allowed  by  the  Auditor,  and  was  thereby  precluded  from  ob- 
taining a  revision  of  the  Auditor's  settlement  as  to  the  items 
on  which  payment  was  accepted.  (See  section  8  of  the  act 
of  July  31,  1894,  28  Stat,  207.)  The  Auditor's  action  as  to 
the  items  disallowed  was  affirmed  for  the  reasons  stated  by 
the  Auditor  in  his  disallowance. 

Under  date  of  June  17, 1908,  Major  McKinstry  requested  a 
rehearing  of  the  disallowed  items  of  his  claim  as  set  forth 
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infra^  basing  his  request  upon  new  and  material  evidence  in 
the  shape  of  a  certification  of  them  as  reasonable,  useful,  etc, 
by  the  Secretary  of  War.  Under  date  of  June  23,  1908,  the 
Quartermaster-General  of  the  Army  stated  to  the  Secretary 
of  War  that : 

"  I  have  the  honor  to  transmit,  herewith,  a  communication 
from  Major  C.  H.  McKinstrv,  Corps  of  Engineers,  U.  S. 
Army,  in  which  he  requests  further  action  by  this  office  on 
his  claim  for  reimbursement  for  value  of  personal  property 
destroyed  by  fire  at  San  Francisco,  CaL,  April  18, 1906,  which 
was  submitted  to  the  Secretary  of  War  on  April  3,  1907, 
who  certified  the  same  to  the  Auditor  for  the  War  Depart- 
ment in  the  sum  of  $1,688.05,  and  this  amount  allowed  and 
paid  by  the  Treasury  Department. 

"  In  the  original  claim  the  board  of  officers*  recommended 
$2,357.20,  as  per  copy  of  proceedings  herewith,  said  amount 
being  reduced  by  this  office  to  $1,688.05. 

"  On  March  31,  1908,  this  office  submitted  to  the  Secretary 
of  War  two  additional  items  in  the  claim  of  Major  McKins- 
try,  consisting  of  30  book  boxes  $40^  and  1  book  Von 
Moltke's  Franco-Prussian  War  $4,  which  had  been  disal- 
lowed by  this  office  in  considering  the  original  claim.  The 
Secretary  of  War  certified  the  same  to  the  Auditor  for  the 
War  Department,  who,  it  is  understood,  disallowed  them. 

"  Major  McKinstry  now  submits  certain  items  in  his  claim 
which  were  not  allowed  by  this  office,  and  asks  that  the  matter 
be  referred  to  the  Comptroller  of  the  Treasury,  requesting  a 
reopening  of  the  case  in  view  of  the  fact  that  the  Auditor  for 
the  War  Department  can  take  no  further  action  In  the  matter, 
as  he  (the  Comptroller)  has  passed  upon  the  original  claim. 
(Decision  of  the  Comptroller,  dated  Dec.  6,  1907,  Appeal 
No.  14247.) 

"  Upon  reconsideration,  it  is  the  opinion  of  this  office  that 
the  following  articles  in  addition  to  those  originally  recom- 
mended were  reasonable,  useful,  necessary,  and  proper  for 
Major  McKinstiT  to  have  had  in  his  possession,  while  in 
quarters,  engaged  in  the  public  service,  m  line  of  duty,  and 
the  prices  given  are  considered  reasonable. 

1  mackintosh $10. 00 

1  campaign  hat 1.00 

3  prs.  leggings 2.00 

30  book  boxes 40.00 

1  large  carved  table 100.00 

1  small  carved  table 50.00 

1  rosewood  sofa 50.00 

1  chiflPonier 60. 00 

1  traveling  clock 50.00 

2  doz.  French  china  plates 24.00 

30  MIntum  plates 30.00 

6  Dresden  cups  and  saucers 12.00 
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11  dessert  plates,  cut  glass $44. 00 

1  Century 58. 00 

1  Labberton's  Historical  Atlas  &  General  History 1. 50 

Engineering  News  (8  years) 40.00 

Engineering  Record  (8  years) 24.00 

1  Von  Moltke's  Franco-Prussian  War 4. 00 

600.50 

"  All  of  the  original  papers  are  on  file  in  the  office  of  the 
Auditor  for  the  War  Department." 

Under  date  of  June  25, 1908,  the  Secretary  of  War  referred 
the  report  of  the  Quartermaster-General  of  the  Army  to  the 
Auditor — 

"  requesting  consideration  of  the  additional  claim  herein ;  it 
being  certified  under  provisions  of  act  of  Congress  approved 
March  3,  1885^  that  it  was  reasonable,  useful,  necessary  and 
proper  that  this  officer  should  have  in  his  possession  while  in 
quarters,  engaged  in  the  public  service,  in  tne  line  of  duty,  the 
articles  enumerated  within  by  the  Quartermaster  General." 

The  act  of  March  3,  1885  (23  Stat.,  350),  entitled  "An  act 
to  provide  for  the  settlement  of  the  claims  of  officers  and  en- 
listed men  of  the  Army  for  loss  of  private  property  destroyed 
in  the  military  service  of  the  United  States,"  provides : 

"  That  the  proper  accounting  officers  of  the  Treasury  be, 
and  they  are  hereby,  authorized  and  directed  to  examine  into, 
ascertain,  and  determine  the  value  of  the  private  property 
belonging  to  officers  and  enlisted  men  in  the  military  service 
of  the  United  States  which  has  been,  or  may  hereafter  be, 
lost  or  destroyed  in  the  military  service,  under  the  following 
circumstances:     *     *     * 

"  Provided^  That  any  claim  which  shall  be  presented  and 
acted  on  under  authority  of  this  act  shall  be  held  as  finally 
determined,  and  shall  never  thereafter  be  reopened  or  con- 
sidered :  *  *  *  And  provided  further^  That  the  liability 
of  the  Government  under  this  act  shall  be  limited  to  such 
articles  of  personal  property  as  the  Secretary  of  War,  in  his 
discretion,  shall  decide  to  be  reasonable,  useful,  necessary, 
and  proper  for  such  officer  or  soldier  while  in  quarters,  en- 
gaged in  the  public  service,  in  the  line  of  duty:  And  pro- 
vided further^  That  all  claims  now  existing  shall  be  presented 
within  two  years  and  not  after  from  the  passage  or  this  act; 
and  all  such  claims  hereafter  arising  be  presented  within  two 
years  from  the  occurrence  of  the  loss  or  destruction." 

This  act  gives  the  accounting  officers  jurisdiction  to  settle 
claims  arising  under  it.  All  claims  arising  under  it  after  its 
passage  must  be  presented  to  the  accounting  officers  within  two 
years  from  the  occurence  of  the  loss  (9  Comp.  Dec,  510). 
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Any  claim  presented  and  acted  on  under  authority  of  this  act 
must  be  held  to  have  been  finally  determined,  and  can  never 
thereafter  be  reopened  or  considered. 

The  accounting  officers  are  given  jurisdiction  to  act,  and 
the  limitation  as  to  reopening  or  reconsidering  claims  pre- 
sented and  acted  on  is  directed  to  them.  The  balances  certi- 
fied on  such  claims  are  final  and  binding  on  the  Secretary  of 
War  and  thereafter  the  claim  is  not  one  pending  in  the  War 
Department.  {Cotton  v.  The  United  States,  29  Ct  CI.,  207, 
229  ;TheB.d!  0.  R.  R.  Co.  v.  The  United  States,  34  Ct.  CI., 
484,  505.) 

If  the  claim  is  to  be  reopened  it  must  be  done  by  the 
accounting  officers,  and  this  they  have  no  power  to  do.  It 
therefore  follows  that  the  claim  when  acted  on  becomes  res 
judicata  in  both  the  Treasury  and  War  Departments  at  the 
time  of  such  action.  {The  B.  cfe  O.  R.  R.  Co.  v.  The  United 
States,  supra,  p.  505.) 

Does  the  provision  in  the  statute,  "  That  the  liability  of 
the  Government  under  this  act  shall  be  limited  to  such  arti- 
cles of  personal  property  as  the  Secretary  of  War,  in  his 
discretion,  shall  decide  to  be  reasonable,  useful,  necessary,  or 
proper  for  such  officer  or  soldier  while  in  quarters,  engaged 
in  the  public  service,  in  the  line  of  duty,"  operate  to  sus- 
pend or  prevent  action  on  such  items  in  a  claim  as  the  Secre- 
tary of  War  decides  are  not  reasonable,  useful,  necessary,  and 
proper  for  such  officer  or  soldier  to  have  while  in  quarters, 
etc.  ? 

This  decision  by  the  Secretary  of  War  is  binding  on  the 
accountiiig  officers  as  to  the  items  of  the  claim  that  may  or 
may  not  be  allowed  by  theln.  It  is  an  essential  part  of  the 
action  to  be  taken  on  any  claim,  and  to  the  extent  of  the 
action  required  by  the  Secretary  of  War  it  puts  the  claim 
within  his  control.  The  liability  of  the  Government  as  to 
the  class  of  items  on  which  an  allowance  can  be  made  is  de- 
termined by  the  decision  of  the  Secretary  of  War.  He  does 
not  and  can  not,  however,  make  any  allowance.  When  the 
claim  is  acted  on  by  the  accounting  officers  they  must  ac- 
cept the  decision  of  the  Secretary  of  War  as  conclusive  as 
to  the  class  of  items,  but  their  jurisdiction  continues  to 
make  a  final  disposition  of  the  claim  and  all  its  items.  The 
items  which  the  Secretary  of  War  decides  were  not  of  the 
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class  for  which  the  Government  is  made  liable  must  of  course 
be  rejected,  and  when  so  rejected  this  rejection  is  as  much 
an  action  on  the  claim  as  an  allowance,  and  the  prohibition 
in  the  statute  against  reopening  or  reconsidering  the  claim 
applies  with  equal  force  to  items  disallowed  as  well  as  to 
those  allowed.  (See  case  of  Cotton  v.  The  United  States^ 
29  Ct.  CL,  207,  223.) 

The  decision  of  the  Secretary  of  War  does  not,  therefore, 
operate  to  suspend  or  prevent  action  on  that  part  of  the  claim 
that  must  be  disallowed  under  his  decision,  but  simply  indi- 
cates conclusively  the  action  that  must  be  taken. 

The  claim  having  therefore  been  acted  on  within  the  mean- 
ing of  the  act  of  March  3,  1885,  can  not  be  reopened  or  re- 
considered by  the  accounting  officers.  In  the  absence  of  such 
reopening  the  claim  is  not  one  pending  before  either  the 
accounting  officers  or  the  War  Department  {The  B.  &  O. 
R.  R.  Co.  V.  The  United  States,  34  Ct.  CL,  484,  505.) 

The  Secretary  of  War  was,  therefore,  without  jurisdiction 
to  take  any  further  action  thereon  under  the  act  of  March  3, 
1885,  supra,  and  it  is  immaterial  what  his  findings  made 
subsequent  to  the  time  the  claim  was  acted  on  by  the  account- 
ing officers  showed. 

A  rehearing  is  therefore  denied. 


COMPENSATION    FOR    INJURIES    RECEIVED    IN 
COURSE  OF  EMPLOYMENT. 

The  act  of  May  30,  1908,  granting  to  persons  employed  as  artisans  or 
laborers  by  the  United  States  in  its  "manufacturing  establish- 
ments" compensation  for  injuries  received  in  course  of  employ- 
ment, commits  to  the  Judgment  and  discretion  of  the  Secretary 
of  Commerce  and  Labor  the  decision  of  questions  of  law  and  fact 
arising  in  claims  presented  under  it,  and  his  decisions  will  not 
ordinarily  be  reviewed  by  the  accounting  officers. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Navy,  June 

19,  1909.) 

By  your  communication  of  the  10th  instant  you  request  my 
decision  of  the  question  whether  Frank  Adler,  special  laborer 
(messenger  boy),  manufacturing  department,  navy-yard. 
New  York,  is  entitled  to  compensation  under  the  act  of  May 
30,  1908  (35  Stat,  556),  while  incapacitated  from  work  by 
reason  of  injuries  resulting  from  an  accident  occurring  in  the 
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course  of  his  employment  from  October  24, 1908,  to  November 
14,  1908— 20i  days. 

The  claim  for  compensation  appears  to  have  been  approved 
for  payment  by  the  Secretary  of  Commerce  and  Labor,  but 
you  seem  to  doubt  whether  a  special  laborer  (messenger  boy) 
is  a  laborer  within  the  meaning  of  the  act  of  May  30,  1908, 
and  as  such  entitled  to  the  benefits  of  said  act 

Whether  or  not  the  said  Frank  Adler  was  "  a  laborer " 
within  the  meaning  of  that  term  as  used  in  the  act  of  May 
30, 1908,  was  a  question  of  law  to  be  decided  by  the  Secretary 
of  Commerce  and  Labor  in  determining  whether  "  a  claim 
for  compensation  is  established  under  this  act" 

His  decision  in  such  case  is  within  the  rule  stated  by  the 
Supreme  Court  in  the  case  of  Bates  <&  Guild  Co.  v.  Payne 
(194  U.  S.,  106, 109),  as  follows: 

'*  That  where  the  decision  of  questions  of  fact  is  committed 
by  Congress  to  the  judgment  and  discretion  of  the  head  of 
a  department,  his  decision  thereon  is  conclusive;  and  that 
even  upon  mixed  questions  of  law  and  fact,  or  of  law  alone, 
his  action  will  carry  with  it  a  strong  presumption  of  its 
correctness,  and  the  courts  will  not  ordinarily  review  it, 
although  they  may  have  the  power,  and  will  occasionally 
exercise  the  right  of  so  doing." 

This  claim  has  been  approved  for  payment  by  the  Secre- 
tary of  Commerce  and  Labor  after  a  full  knowledge  of  all 
the  facts  that  have  been  submitted  to  this  office,  and  a  decision 
by  me  would  amount  to  a  review  of  his  decision.  It  would 
seem  that  if  the  courts  will  not  ordinarily  review  the  de- 
cision of  the  head  of  a  department  on  a  question  of  law 
alone  submitted  to  his  judgment  and  discretion,  this  office 
ought  not  to  do  so  unless  there  has  been  a  clear  abuse  of  the 
discretion  granted. 

Whether  or  not  a  special  laborer  (messenger  boy)  is  a 
"  laborer  "  within  the  meaning  of  the  act  of  May  30,  1908, 
is  an  open  question  and  one  coming  fairly  within  the  dis- 
cretion of  the  Secretary  of  Commerce  and  Labor  to  decide, 
and  one  which  he  has  decided.  A  decision  by  me  on  the 
same  question  could  have  no  other  effect  than  to  review  and 
reverse  or  affirm  the  decision  made  by  the  Secretary  of  Com- 
merce and  Labor  on  a  question  committed  by  Congress  to 
his  judgment  and  discretion  to  decide.  The  decision  being 
one  coming  within  the  duties  committed  to  the  Secretary  of 
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Commerce  and  Labor  requiring  the  exercise  of  judgment 
and  discretion,  his  decision  thereon  is  conclusive  on  the 
accounting  officers,  unless  he  has  exceeded  his  authority  or 
his  action  is  clearly  wrong.  (See  case  of  Bates  <&  Guild  Co.  v. 
Payney  supra^  page  109,  and  cases  there  cited.) 

In  the  absence  of  a  statement  showing  the  duties  that 
Frank  Adler,  special  laborer  (messenger  boy),  was  required 
to  perform,  I  am  not  prepared  to  say  that  the  Secretary  of 
Commerce  and  Labor  exceeded  his  authority  in  holding  that 
he  was  a  laborer  within  the  meaning  of  the  act  of  May  30, 
1908,  or  that  his  decision  is  clearly  wrong. 

As  to  the  necessity  for  a  clear  statement  of  the  duties  per- 
formed, where  they  are  not  manifest  from  the  official  desig- 
nation, in  order  to  raise  a  question  of  law  upon  which  I  might 
question  the  decision  of  the  Secretary  of  Commerce  and 
Labor  in  any  particular  case,  see  26  Op.  Att.  Gen.,  604,  605, 
622,  and  623. 

In  the  absence  of  any  showing  by  you  that  the  duties 
performed  by  the  employee  in  question  were  not  those  of  a 
laborer  within  the  meaning  of  the  act  of  May  30, 1908,  it  will 
be  presumed  that  the  finding  of  the  Secretary  of  Commerce 
and  Labor  that  they  were  was  correct. 

If  the  claim  is  otherwise  correct,  you  are  authorized  to 
pay  it. 


APPOINTMENT  OF  A  CLERK  OF  THE  MUNICIPAL 
COURT  OF  THE  DISTRICT  OF  COLUMBIA  WHO 
IS  A  RELATIVE  OF  ONE  OF  THE  JUSTICES. 

A  justice  of  the  peace  or  judge  of  the  municipal  court  of  the  District 
of  €k)lQmbia  is  not  a  judge  of  a  United  States  court  within  the 
meaning  of  section  7  of  the  act  of  August  13,  1888,  and  a  relative 
of  a  justice  of  the  peace  or  judge  of  the  municipal  court  of  the 
District  of  (Columbia  may  be  appointed  as  clerk  of  said  court. 

(Decision  by  Comptroller  Tracewell^  June  21^  1909.) 

The  Auditor  for  the  State  and  other  Departments  reported, 
June  7,  1909,  for  approval,  disapproval,  or  modification  the 
following  decision : 

"  In  the  account  of  L.  C.  Wilson,  disbursing  officer.  Dis- 
trict of  Columbia,  now  before  this  office  for  settlement,  there 
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appears  a  voucher,  audit  No.  179536,  being  pay  roll  for 
salaries  of  the  municipal  court  of  the  District  of  Columbia 
for  the  month  of  March,  1909.  On  this  roll  Frederick  G. 
Aukam  is  borne  as  clerk  of  the  court  at  $1,500  per  annum, 
and  he  is  paid  for  services  from  March  10  to  March  31, 1909, 
it  being  shown  that  he  was  appointed  February  24,  1909, 
and  reported  for  duty  on  March  10,  1909. 

"  This  office  is  informed  that  Frederick  G.  Aukam  is  the 
father  of  George  C.  Aukam,  one  of  the  judges  of  the  munic- 
ipal court  of  the  District  of  Columbia.  The  question  there- 
lore  arises  as  to  whether  or  not  his  appointment  was  legal 
in  view  of  the  prohibition  contained  in  section  7,  act  of 
Congress  approved  August  13,  1888  (25  Stat.,  437),  as 
follows: 

" '  Sec.  7.  That  no  person  related  to  any  justice  or  judge 
of  any  court  of  the  United  States  by  affinity  or  consanguinity 
within  the  degree  of  first  cousin  shall  hereafter  be  appointed 
by  such  court  or  judge  to,  or  employed  by  such  court  or  judge 
in,  any  office  or  duty  in  any  court  of  which  such  justice  or 
judge  may  be  a  mem^^er.' 

"The  expression  '  court  of  the  United  States '  may  be 
limited  in  its  meaning  to  the  constitutional  courts  organized 
under  section  1,  Article  III,  of  the  Constitution ;  that  is,  the 
Supreme  Court  and  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish ;  or  it  may  include  in 
addition  courts  organized  under  the  powers  given  Congress 
in  section  3,  Article  IV,  *  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States ; '  and  in  section  8,  Ar- 
ticle I,  '  to  exercise  exclusive  legislation  in  all  cases  whatso- 
ever over  such  district  (not  exceeding  ten  miles  square)  as 
may,  by  cession  of  particular  States,  and  the  acceptance  of 
Congress  become  the  seat  of  the  Government  of  the  United 
States.' 

"'  In  Embry  v.  Palmer  (107  U.  S.,  3)  the  question  arose  as 
to  whether  the  records  of  the  supreme  court  of  the  District  of 
Columbia  '  shall  have  such  faith  and  credit  given  to  them,  in 
every  court  wathin  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  which  they  are  taken,' 
under  section  905,  Revised  Statutes.    The  court  said  : 

" '  The  judgments  of  the  courts  of  the  United  States  have 
invariably  been  recognized  as  upon  the  same  footing,  so  far 
as  concerns  the  obligation  created  by  them,  with  domestic 
judgments  of  the  States,  wherever  rendered  and  wherever 
sought  to  be  enforced.' 

"  Jfumerous  decisions  were  cited  in  support  of  that  view. 
The  court  further  said : 

"  *  The  judgment,  which  is  the  subject-matter  of  the  liti^- 
tion,  is  that  of  the  supreme  court  of  the  District  of  Columbia, 
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which  is  a  court  of  the  United  States.  *  *  *  That  the 
supreme  court  of  the  District  of  Columbia  is  a  court  of  the 
United  States  results  from  the  ri^ht  of  exclusive  legislation 
over  the  district  which  the  Constitution  has  given  to  Con- 


"  In  the  case  of  JamcB  v.  United  States  (202  U.  S.,  401) 
the  question  was  directly  raised  as  to  whether  or  not  the 
supreme  court  of  the  District  of  Columbia  is  a  '  court  of  the 
United  States '  within  the  meaning  of  section  714,  Revised 
Statutes.    In  this  case  the  court  said : 

"  *  The  salary  of  Justice  James  for  the  period  just  referred 
to  being  then  at  the  rate  of  five  thousand  dollars  per  annum, 
it  is  obvious  that  he  was  within  the  terms  of  Revised  Statutes, 
714,  if  the  provisions  of  that  section  applied  to  justices  of  the 
supreme  court  of  the  District  of  Columbia.  That  section  is 
as  follows: 

" '  "  Sec.  714.  When  any  judge  of  any  court  of  the  United 
States  resigns  his  office,  after  having  held  his  commission  as 
such  at  least  ten  years,  and  having  attained  the  age  of  sev- 
enty years,  he  shall,  during  the  residue  of  his  natural  life, 
receive  the  same  salary  which  was  by  law  payable  to  him  at 
the  time  of  his  resignation." 

"  '  On  behalf  of  the  Government  it  is,  as  we  have  said,  con- 
tended that  Justice  James  was  not  entitled  to  the  benefit  of 
this  statute,  because  that  statute  only  embraced  judges  of 
such  courts  of  the  United  States  as  were  within  the  purview 
of  section  1  of  Article  III  of  the  Constitution,  and  it  is  in- 
sisted the  supreme  court  of  the  District  of  Columbia  was  not 
so  embraced.  We  think  the  premise  upon  which  this  conten- 
tion rests  is  wholly  devoid  or  merit.  The  words  of  the  stat- 
ute, "  when  any  iudge  of  any  court  of  the  United  States  re- 
signs his  office,  are  broad  enough  to  embrace  all  courts 
created  by  the  United  States,  wimout  taking  into  view  the 
particular  constitutional  authority  which  was  exercised  in 
such  creation.  It  is  true  that  the  statute  excludes  the  con- 
ception that  it  was  intended  to  apply  to  judges  of  courts 
created  by  Congress  when  the  term  of  office  was  of  a  limited 
duration.  Conversely,  however,  in  our  opinion,  the  text  of 
the  statute  leaves  no  room  for  question  that  its  provisions 
were  intended  to  apply  to  a  judge  of  any  court  of  the  United 
States  holding  his  office  by  a  life  tenure,  such  as  during  good 
behavior.  Indeed,  as  it  is  conceded  at  bar,  that  from  the 
period  of  the  enactment  of  the  statute  down  to  the  present 
time  it  has,  without  interruption  or  deviation,  been  construed 
by  the  legislative  and  executive  departments  of  the  Govern- 
ment as  applicable  to  justices  of  the  supreme  court  of  the 
District  or  Columbia,  we  do  not  deem  it  necessary  to  deter- 
mine whether  the  supreme  court  of  the  District  of  Columbia 
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is  an  inferior  court  within  the  meaning  of  section  1  of  Article 
III  of  the  Constitution,  since  even  if  it  be  not  a  court  of  that 
character  it  is  nevertheless  a  court  of  the  United  States 
within  the  meaning  of  Revised  Statutes,  714.' 

"  It  would  appear  from  the  foregoing  that  the  supreme 
court  of  the  District  of  Columbia  is  a  '  court  of  the  United 
States '  within  the  meaning  of  the  act  of  1888,  and  that  the 
limitations  of  said  act  apply  to  that  court.  If  such  is  the 
case,  the  question  arises  as  to  whether  or  not  the  municipal 
court  of  the  District  of  Columbia  is  a  '  court  of  the  United 
States '  in  the  same  sense. 

"The  municipal  court  of  the  District  of  Columbia  was 
created  by  the  act  of  February  17, 1909  (35  Stat,  623).  This 
act  provides  '  That  the  inferior  court  known  as  "  justice  of 
the  peace  "  in  the  District  of  Columbia  shall  remain  as  now 
constituted,  but  shall  hereafter  be  known  as  "  the  municipal 
court  of  the  District  of  Columbia." '    The  act  also  provides: 

" '  The  said  court  shall  have  power  to  appoint  a  clerk  at 
an  annual  salary  of  one  thousand  five  hundred  dollars  and 
an  assistant  clerk  at  an  annual  salary  of  one  thousand  dol- 
lars, payable  monthly  by  the  District  of  Columbia,  which 
clerks  shall  hold  office  at  the  pleasure  of  the  court.' 

''  In  the  Code  of  Law  of  the  District  of  Columbia  of  March 
3,  1901  (31  Stat,  1189)  the  following  appears  in  chapter  1, 
under  the  heading  '  Judiciary  ' : 

" '  Sec.  2.  The  judicial  power  in  the  District  shall  con- 
tinue as  at  present  to  be  vested  in — 

" '  First.  Inferior  courts,  namely,  justices  of  the  peace  and 
the  police  court ;  and 

" '  Second.  Superior  courts,  namely,  the  supreme  court  of 
the  District  of  Columbia,  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  and  the  Supreme  Court  of  the  United 
States.' 

"  Justices  of  the  peace  for  the  District  of  Columbia  were 
first  authorized  by  the  act  of  February  27,  1801,  and  con- 
tinued, with  various  changes,  until  that  inferior  court  was 
changed  to  the  municipal  court  of  the  District  of  Columbia 
by  the  act  of  February  17,  1909.  Early  in  the  history  of  the 
District  it  was  decided  by  the  Sujpreme  Court  of  the  United 
States  that  a  justice  of  the  peace  in  the  District  of  Columbia 
is  an  officer  of  the  Government  of  the  United  States.  (Wise 
V.  Withers,  3  Cranch,  330.) 

"  The  supreme  court  of  the  District  of  Columbia  was  estab- 
lished under  the  act  of  March  3,  1863  (12  Stat.,  763).  The 
Supreme  Court  of  the  United  States  said,  in  Emhry  v. 
Palmer,  supra:  'That  the  supreme  court  of  the  District  of 
Columbia  is  a  court  of  the  United  States  results  from  the 
right  of  exclusive  legislation  over  the  District  which  the 
Constitution  has  given  to  Congress,'  thereby  placing  the 
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authority  for  its  creation  under  section  8,  Article  I,  of  the 
Constitution  and  not  undier  section  1  of  Article  III. 

"  The  municipal  court  of  the  District  of  Columbia  and  the 
supreme  court  of  the  District  of  Columbia  were  each  estab- 
lisned  by  the  Congress  under  the  same  constitutional 
authority.  The  fact  that  the  Congress  has  given  the  supreme 
court  oi  the  District  of  Columbia  jurisdiction  in  certain 
cases  which,  if  they  arose  in  a  State,  would  be  under  the 
jurisdiction  of  the  federal  courts,  does  not  alter  the  fact  that 
It  is  a  court  created  by  Congress  primarily  for  the  District 
of  Columbia,  just  as  the  municipal  court  is  created  for  that 
purpose.  Therefore  if  the  supreme  court  of  the  District  of 
Columbia  is  a  '  court  of  the  United  States '  within  the  mean- 
ing of  the  act  of  1888,  the  municipal  court  of  the  District 
of  Columbia,  created  by  the  same  power,  under  the  same 
authority,  and  for  the  same  purpose,  must  also  be  a  '  court  of 
the  United  States.' 

"  In  the  act  of  1888  Congress  evidently  aimed  at  what  is 
commonly^  recognized  as  an  evil  in  public  affairs.  If  nepo- 
tism is  objectionable  in  the  higher  courts  of  the  land,  it  would 
appear  to  be  equally  objectionable  in  the  lower  courts.  As 
Congress  had  full  authority  to  legislate  as  to  all  courts  created 
by  itself,  and  as  the  end  in  view  was  evidently  the  correction 
of  an  evil,  it  does  not  seem  reasonable  to  assume  that  Con- 
gress used  the  term  '  court  of  the  United  States '  in  its  re- 
stricted sense  with  the  idea  of  reaching  only  the  higher  courts 
and  leaving  the  lower  courts  untouched. 

"  I  therefore  decide  that  the  municipal  court  of  the  Dis- 
trict of  Columbia  is  a  '  court  of  the  United  States '  within  the 
meaning  of  section  7  of  the  act  of  Congress  approved  August 
13,  1888  (25  Stat,  437) ;  that  the  appointment  of  Frederick 
G.  Aukam,  the  father  of  one  of  the  judges  of  said  court,  as 
clerk  of  the  court,  was  illegal ;  and  that  the  disbursing  officer 
of  the  District  of  Columbia  is  not  entitled  to  credit  for  the 
amount  paid  to  him  on  account  of  salary." 

The  real  question  in  this  case  is  whether  a  justice  of  the 
peace  in  and  for  the  District  of  Columbia  is  a  "  justice  or 
judge  of  any  court  of  the  United  States  "  within  the  mean- 
ing of  the  act  of  August  13,  1888,  quoted  by  the  Auditor. 

The  act  of  February  17, 1909  (35  Stat.,  623),  provides: 

"  That  the  inferior  court  known  as  '  justice  of  the  peace ' 
in  the  District  of  Columbia  shall  remain  as  now  constituted, 
but  shall  hereafter  be  known  as  '  the  municipal  court  of  the 
District  of  Columbia.'  It  shall  consist  of  the  present  justices 
of  the  peace  of  said  District,  who  shall  serve  as  the  judges 
of  said  court  for  the  unexpired  terms  of  their  how  existing 
commissions,  and  who  shall  not  be  required  to  be  recommis- 
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sioned  for  said  unexpired  terms.  Thereafter,  and  upon  the 
expiration  of  the  commission  of  any  of  said  members,  his 
successor  shall  be  appointed  by  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate, 
for  a  term  of  four  years,  unless  sooner  removed  as  provided 
by  law :  *  *  *  The  judges  of  said  court  shall  no  longer 
be  required  to  give  bond  as  heretofore,  but  a  bond  shall  be 
given  by  the  clerk  of  said  court,  who  shall  receive  and  ac- 
count for  all  fees  as  hereinafter  provided.  Said  municipal 
court  shall  sit  for  the  trial  of  causes  in  one  building  to  be 
designated  by  the  Commissioners  of  the  District  of  Colum- 
bia,   ♦     ♦     *. 

"The  said  court  and  each  member  thereof  shall  exercise 
the  same  jurisdiction  as  was  vested  in  them  as  justice  of  the 
peace  immediately  before  the  passage  of  this  act,  and  no  more, 
and  shall  be  governed  b^  the  laws  then  in  force,  except  as 
said  laws  and  said  jurisdiction  are  expressly  changed  or 
enlarged  hereby. 

"Any  member  of  said  court  may  try  any  case  within  its 
jurisdiction  according  to  law,  regardless  of  the  place  and 
residence  of  the  defendant  therein." 

Jurisdiction  is  increased  from  $300  to  $500  in  the  class 
of  cases  over  which  it  had  jurisdiction  immediately  prior 
to  this  act. 

"  The  judges  of  said  court  shall  hold  separate  sessions  as 
heretofore,  and  are  empowered  to  make  rules  for  the  appor- 
tionment of  the  business  between  them,  and  the  act  of  each 
of  said  judges  respecting  the  business  of  said  court  shall 
be  deemed  and  taken  to  be  the  act  of  said  court.    *    ♦    * 

"  The  said  court  shall  have  power  to  appoint  a  clerk  at  an 
annual  salary  of  one  thousand  five  hundred  dollars  and  an 
assistant  clerk  at  an  annual  salary  of  one  thousand  dollars, 
payable  monthly  by  the  District  of  Columbia,  which  clerks 
shall  hold  office  at  the  pleasure  of  the  court.    *    *    * 

"  In  all  suits  in  said  court  process  shall  be  signed  by  the 
said  clerk  or  assistant  clerk  in  the  name  of  the  court.    *    *    * 

"  The  said  clerk  shall  keep  a  docket  similar  to  the  one 
heretofore  provided  for  justices  of  the  peace." 

The  number  of  justices  of  the  peace  is  fixed  at  five  after 
the  terms  of  the  present  ones  expire. 
The  act  of  March  3, 1901  (31  Stat,  1190),  provides  that: 

"  The  judicial  power  in  the  District  shall  continue  as  at 
present  to  be  vested  in — 

"  First.  Inferior  courts,  namely,  justices  of  the  peace  and 
the  police  court;  and 

"Second.  Superior  courts,  namely,  the  supreme  court  of 
the  District  of  Columbia,  the  court  of  appeals  of  the  Dis- 
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trict  of  Columbia,  and  the  Supreme  Court  of  the  United 
States.    ♦    *    * 

"  There  shall  be  ten  justices  of  the  peace  in  the  District, 
who  shall  be  appointed  by  the  President  of  the  Unitea 
States,  by  and  with  the  advice  and  consent  of  the  Senate, 
for  a  term  of  four  years,  unless  sooner  removed  as  provided 
by  law :    ♦    ♦    ♦ 

"Sec.  7.  Jury  Trials. — ^Trial  by  jury  before  justices  of 
the  peace  is  hereby  abolished." 

The  only  substantial  change  that  was  made  by  the  act  of 
February  17,  1909,  was  to  consolidate  the  offices  of  justice 
of  the  peace  in  one  building.  It  did  provide,  however,  "  that 
the  inferior  court  known  as  '  justice  of  the  peace  '  in  the  Dis- 
trict of  Columbia  shall  remain  as  now  constituted,  but  shall 
hereafter  be  known  as  '  the  municipal  court  of  the  District 
of  Columbia.' "    A  mere  change  in  the  name. 

In  the  case  of  the  Capital  Traction  Co,  v.  Hof  (174  U.  S., 
1),  a  case  in  which  the  question  of  the  status  of  a  justice  of 
the  peace  in  the  judicial  system  of  the  United  States  was 
considered,  the  court,  upon  a  full  review  of  the  authorities, 
defined  their  position  as  follows: 

"  Justices  of  the  peace  in  the  District  of  Columbia,  in  the 
exercise  of  the  jurisdiction  conferred  upon  them  by  Congress 
to  try  and  determine  cases,  criminal  or  civil,  are  doubtless, 
in  some  sense,  judicial  officers.  (Wise  v.  Withers^  3  Cranch, 
330,  336.)  But  they  are  not  inferior  courts  of  the  United 
States,  for  the  Constitution  requires  judges  of  all  courts  to 
be  appointed  during  good  behavior.  Nor  are  they,  in  any 
sense,  courts  of  record.  They  were  never  considered  in 
Marvland  as  *  courts  of  law  ' "  (p.  17). 

"A  justice  of  the  peace,  having  no  other  powers  than 
those  conferred  by  Congress  on  such  officer  in  the  District  of 
Columbia,  was  not,  properly  speaking,  a  ludge,  or  his  tri- 
bunal a  court;  least  of  all,  a  court  of  record  "  (p.  38). 

No  provision  is  made  for  a  seal  for  the  municipal  court, 
but  if  a  United  States  court  it  would  be  required  to  have  a 
seal,  as  is  clearly  indicated  by  section  911  of  the  Revised 
Statutes,  which  provides : 

"  Sec  911.  All  writs  and  processes  issuing  from  the  courts 
of  the  United  States,  shall  be  under  seal  of  the  court  from 
which  they  issue  and  shall  be  signed  by  the  clerk  thereof. 
♦  ♦  *  The  seals  of  said  courts  shall  be  provided  at  the 
expense  of  the  United  States." 
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In  the  case  of  McAllister  v.  United  States  (141  U.  S.,  174), 
the  Supreme  CJourt  held  that  the  judge  of  the  district  court  of 
the  district  of  Alaska  was  not  a  judge  of  a  court  of  the 
United  States  within  the  meaning  of  section  1768  of  the  Re- 
vised Statutes,  which  gave  the  President  power  to  suspend 
any  civil  officer,  "  except  judges  of  the  courts  of  the  United 
States." 

In  that  case  the  court  quoted  with  approval  from  Hornr- 
buckle  V.  Tooiribs  (18  Wall.,  648,  655),  the  following: 

"  The  acts  of  Congress  respecting  proceeding  in  the  United 
States  courts  are  concerned  with,  and  confined  to,  those 
courts  considered  as  parts  of  the  Federal  system,  and  as  in- 
vested with  the  judicial  power  of  the  United  States  expressly 
conferred  bv  the  Constitution,  and  to  be  exercised  in  correla- 
tion with  the  presence  and  jurisdiction  of  the  several  state 
courts  and  governments.  They  were  not  intended  as  exer- 
tions of  that  plenary  municipal  authority  which  Congress  has 
over  the  District  of  Columbia  and  the  Territories  of  the 
United  States.  *  *  ♦  As  before  said,  these  acts  have  spe- 
cific application  to  the  courts  of  the  United  States,  which  are 
courts  of  a  peculiar  character  and  jurisdiction." 

That  the  inferior  court  known  as  "  justice  of  the  peace  " 
in  the  District  of  Columbia,  and  hereafter  to  be  known  as 
"  the  municipal  court  of  the  District  of  Columbia,"  is  a 
purely  legislative  court  and  not  a  part  of  the  Federal  system 
is  not  open  to  question. 

I  am  of  the  opinion  that  the  limitation  on  the  power  of  ap- 
pointment of  a  clerk  found  in  section  7  of  the  act  of  August 
13,  1888,  was  placed  there  as  a  regulation  to  govern  and  con- 
trol the  action  of  judges  who  had  been  invested  with  the 
judicial  power  of  the  United  States  under  the  Constitution. 
Justices  of  the  peace,  now  known  as  judges  of  the  municipal 
court  of  the  District  of  Columbia,  are  not  such  judges,  and 
the  act  does  not  apply  to  or  govern  them  in  the  appointment 
of  a  clerk. 

The  decision  of  the  Supreme  Court  in  the  case  of  James  v. 
United  States  (202  U.  S.,  401),  cited  and  i-elied  on  by  the 
Auditor,  is  not  in  point  for  the  reason  that  the  judges  of  the 
supreme  court  of  the  District  of  Columbia  are  appointed 
during  good  behavior,  and  the  law  defining  the  jurisdiction 
of  the  court  says  it  shall  "  possess  the  same  powers  and  exer- 
cise the  same  jurisdiction  as  the  circuit  and  district  courts 
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of  the  United  States,  and  shall  be  deemed  a  court  of  the 
United  States."  Being  clothed  with  the  attributes  of  a 
United  States  court  and  to  be  "  deemed  a  court  of  the  United 
States,"  of  course  the  laws  of  the  United  States  relative  to 
such  courts  would  apply  to  it  whether  in  strictness  it  is  such 
court  or  not,  and  this  is  all  that  the  Supreme  Court  was  re- 
quired to  decide  or  undertook  to  decide  in  that  case.  Neither 
the  justices  of  the  peace  composing  the  municipal  court-  of 
the  District  of  Columbia,  nor  the  body  of  them  known  as 
the  municipal  court,  have  been  clothed  with  any  of  the  at- 
tributes of  a  judge  of  a  United  States  court,  or  the  juris- 
diction and  power  of  a  United  States  court.  Their  powers 
are  no  greater  than  they  were  when  the  Supreme  Court  in 
the  case  of  Capital  Traction  Company  v.  Hof  (174  U.  S.,  1, 
p.  38)  said,  supra: 

"  A  justice  of  the  peace,  having  no  other  powers  than  those 
conferred  by  Congress  on  such  officer  in  the  District  of  Co- 
lumbia, was  not,  properly  speaking,  a  judge,  or  his  tribunal 
a  court;  least  of  all,  a  court  of  record." 

Section  7  of  the  act  of  August  13,  1888,  obviously  having 
been  passed  as  a  limitation  on  the  appointing  power  that 
Congress  might,  under  section  2,  Article  II,  of  the  Consti- 
tution, vest  "  in  the  courts  of  law,"  is  not  applicable  as  a 
limitation  on  the  power  conferred  on  a  tribunal  created  as 
an  exercise  of  the  power  of  exclusive  legislation  over  the  Dis- 
trict of  Columbia,  especially  when  such  tribunal  is  not  a 
court  of  law  within  the  meaning  of  the  Constitution  and  is 
not  clothed  with  the  attributes  of  such  courts. 

The  decision  of  the  Auditor  is  disapproved. 


TEMPORARY  APPOINTMENT  IN  PLACE  OF  REGU- 
LAR EMPLOYEE  ON  LEAVE  WITHOUT  PAY. 

But  one  person  can  hold  a  position  with  a  salary  fixed  by  law  in  the 
District  of  Ck)lumbia  at  one  time.  So  long  as  the  regular  em- 
ployee continues  to  be  employed  no  other  person  can  be  appointed 
to  the  position  he  holds,  whether  appointed  temporarily  or  not, 
notwithstanding  such  appointment  be  made  during  the  absence  of 
the  regular  employee  on  leave  without  pay. 
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(Assistant  Comptroller  Mitchell  to  the  Secretary  of  the 
Navy,  June  21, 1909.) 
You  request  my  decision  of  a  question  stated  by  you  in  a 
letter  dated  the  15th  instant,  as  follows : 

"  The  department  respectfully  requests  a  decision  upon 
the  following:  Can  a  temporary  appointment  be  made  to 
a  position  specifically  appropriated  for  by  Congress  during 
the  absence  of  the  regular  incumbent  on  leave  without 
pay?" 

Section  4  of  the  act  of  August  5, 1882  (22  Stat,  255),  pro- 
vides: 

"That  no  civil  officer,  clerk,  draftsman,  copjdst,  mes- 
senger, assistant  messenger,  mechanic,  watchman,  laborer,  or 
other  employee  shall  aner  the  first  day  of  October  next  be 
employed  in  any  of  the  executive  departments,  or  subordinate 
bureaus  or  offices  thereof  at  the  seat  of  government,  except 
only  at  such  rates  and  in  such  numbers,  respectively,  as  may- 
be specifically  appropriated  for  by  Congress  for  such  cler- 
ical or  other  personal  services  for  each  fiscal  year;    *    *    *." 

Under  the  facts  stated  the  regular  incumbent  would,  while 
on  leave  of  absence  without  pay,  continue  to  be  employed  in 
the  position  to  which  he  was  appointed.  I  am  of  opinion 
that  no  other  person  could  be  appointed  to  the  position  which 
such  regular  employee  holds,  whether  appointed  temporarily 
or  not. 

Your  question  is  therefore  answered  in  the  negative. 


SLEEPING-CAR  ACCOMMODATIONS  FOR  A  CIVIL. 
IAN  EMPLOYEE  UPON  TRANSPORTATION  RE- 
QUEST. 

A  civilian  clerk  to  whom  Is  issued  a  transportation  request  for  a 
double  berth  in  a  standard  sleeping  car  is  not  authorized  to  secure 
from  the  transportation  company,  in  lieu  thereof,  a  section  (two 
berths)  In  n  tourist  sleeping  car,  although  no  additional  cost  is 
Involved ;  but  If  he  does  so,  the  Government  is  only  bound  to  pay 
the  cost  of  one  double  berth  In  the  tourist  car,  and  the  trans- 
portation company  must  look  to  the  passenger  and  not  the  United 
States  for  payment  for  the  extra  berth  furnished. 

(Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^ 
June  n,  1909.) 
By  your  authority,  I  have  received  a  communication,  dated 
the  15th  instant,  requesting  my  decision  of  a  question  pre- 
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sented'  by    the    Quartermaster-General    of   the    Army,    as 
follows : 

"  By  authoritjr  of  the  Secretary  of  War,  I  have  the  honor 
to  submit  herewith  papers  with  reference  to  the  suspension 
made  by  the  Auditor  for  the  War  Department  on  the  money 
accounte  of  Lieutenant  Colonel  W.  W.  Robinson,  jr.,  Deputy 
Quartermaster-General,  U.  S.  Army,  his  voucher  231~B, 
March,  1909,  fiscal  year  1909.  The  payment  made  by  the 
chief  quartermaster  was  on  transportation  request  No.  11710, 
dated  July  2,  1908,  for  one  berth  in  standard  sleeper  for 
Peter  Laursen,  post  quartermaster-sergeant,  from  Boston, 
Mass.,  to  Los  Angeles,  Cal.j  amount  paid,  $19.50.  Quarter- 
master-Sergeant Laursen  m  presenting  this  sleeping-car 
request  for  sleeping-car  accommodations  secured  thereon  two 
berths  in  tourist  car.  The  Auditor  remarks  that  as  there 
was  no  authority  on  the  part  of  the  sleeping-car  company 
to  furnish  more  space  than  was  called  for,  even  though  the 
space  provided  did  not  exceed  the  cost  of  space  requested, 
the  Pullman  Company  should  be  called  upon  to  refund 
the  excess  in  cost,  one  berth,  $9.75.  Attention  in  this  con- 
nection is  invited  to  the  fact  that  the  two  berths  in  tourist 
car  secured  on  the  transportation  request  cost  exactly  the 
same  as  one  berth  in  standard  sleeper  called  for  by  the 
Quartermaster's  Department.  For  your  information  it  is 
stated  that  there  was  no  regulation  or  ruling  of  the  War 
Department  which  has  heretofore  prohibited  such  practice, 
provided  the  cost  of  the  accommodations  secured  did  not 
exceed  the  cost  of  the  accommodations  requested. 

"On  transportation  request  P-17693,  issued  to  Clerk 
Beutinger  for  one  berth  in  standard  sleeper  from  San  Fran- 
cisco, Cal.,  to  Washington,  D.  C.,  via  the  Sunset  route.  Clerk 
Beutinger  secured  from  the  Pullman  Company  two  berths 
in  tourist  car,  at  a  cost  of  $1  less  than  the  cost  of  a  berth  in 
standard  sleeper,  as  requested.  The  same  remarks  are  appli- 
cable in  this  case  as  in  the  case  of  Quartermaster-Sergeant 
Laursen  referred  to  above,  although  payment  has  not  been 
made  on  the  transportation  request  issued  to  Clerk  Beutinger. 

"  In  view  of  the  fact  that  the  cost  of  the  sleeping-car  accom- 
modations furnished  in  each  instance  was  not  m  excess  of 
the  cost  of  the  transportation  requested  by  the  Quarter- 
master's Department  in  issuing  the  transportation  request, 
and,  as  stated  above,  there  was  no  existing  ruling  or  regula- 
tion of  the  War  Department  prohibiting  such  practice,  and 
as  the  service  has  been  performed  by  the  Pullman  Company, 
a  decision  is  respectfully  requested  as  to  whether  the  sus- 
pension made  by  the  Auditor  on  the  money  accounts  of 
Lieutenant-Colonel  W.  W.  Robinson,  $9.75,  can  not  be 
removed,  and  payment  on  request  P-17693  authorized  from 
public  funds  on  the  basis  of  the  two  berths  in  tourist  car, 
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such  service  having  actually  been  performed  by  the  Pullman 
Company.  Return  of  inclosures  is  requested  with  decision. 
"  In  this  connection  attention  is  invited  to  inclosed  copy  of 
War  Department  Circular  No.  35,  which  will  prohibit  this 
practice  in  the  future." 

I  have  no  jurisdiction  to  render  a  decision  on  that  part  of 
the  above  request  which  relates  to  furnishing  a  berth  to  Peter 
Laursen,  post  quartermaster-sergeant,  U.  S.  Army,  on  trans- 
portation request  No.  11710,  issued  July  2,  1908,  because  it 
appears  from  the  papers  submitted  that  payment  of  the 
transportation  furnished  on  such  request  has  already  been 
made  and  that  such  payment  is  now  pending  before  the 
Auditor  for  the  War  Department  for  settlement.  Such  item 
does  not  raise  any  question  involving  a  payment  to  be  made, 
but  one  already  made,  and  as  such  I  have  no  autiiority  to 
consider  it  prior  to  its  settlement — ^allowance  or  disallow- 
ance— ^by  the  Auditor  in  the  accounts  of  Lieut.  CoL  W.  W. 
Eobinson,  jr.,  Deputy  Quartermaster-General,  U.  S.  Army, 
who  paid  it. 

The  second  part  of  the  above  request  involves  a  question  of 
payment  to  be  made  by  a  disbursing  oflGicer  under  you,  and  as 
such  I  am  authorized  by  section  8  of  the  act  of  July  31, 1894 
(28  Stat.,  207),  to  consider  it.  The  facts  appear  to  be  as 
follows : 

By  transportation  request  No.  P-17693,  issued  February  23, 
1909,  the  Quartermaster's  Department  of  the  Army  requested 
the  Pullman  Company  to  furnish  one  berth  in  standard 
sleeper  to  C.  Beutinger,  a  civilian  clerk  in  the  Quarter- 
master's Department,  from  San  Francisco,  Cal.,  to  Washing- 
ton, D.  C,  via  Washington-Sunset  route.  The  request  was 
duly  honored  by  the  Pullman  Company,  but  instead  of  fur- 
nishing the  character  of  berth  designated  in  the  request  the 
said  company,  at  the  request  of  Clerk  Beutinger,  as  alleged, 
furnished  him  a  section  in  a  tourist  car.  The  chief  quarter- 
master's office  at  the  headquarters  of  the  Lakes  states  that  the 
cost  of  a  berth  in  a  standard  sleeper  from  San  Francisco  to 
Washington  is  $18,  while  the  cost  of  a  section  (two  berths) 
in  a  tourist  sleeper  between  said  places  is  $17. 

Paragraph  736,  Army  Regulations,  1908,  provides  in  part 
as  follows: 

"  Reimbursement  of  actual  expenses  when  traveling  under 
competent  orders  will  be  allowed,  under  the  following  heads, 
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to  civilians  in  the  employ  of  any  branch  of  the  military 
service,    *    *    *  : 

"  3.  Cost  of  one  double  berth  in  a  sleeping  car,  seat  in  a 
parlor  car,  or  customary  stateroom  accommodations  on  boats 
and  steamers  when  extra  charge  is  made  therefor." 

Paragraph  1136  of  said  regulations  provides  in  part  as 
follows : 

"  The  following  persons  are  entitled  at  public  expense  to  a 
double  berth  in  a  sleeping  car,  seat  in  a  parlor  car,  or  to  the 
customary  stateroom  accommodations  on  steamers  where 
extra  charge  is  made  for  the  same:  *  ♦  *  civilian 
clerks,    ♦     ♦     ♦." 

On  June  7,  1909  (Circular  No.  35),  the  War  Department 
issued  the  following  instructions : 

"  Persons  entitled  at  public  expense  to  a  double  berth  in  a 
sleeping  car,  seat  in  a  parlor  car,  or  to  the  customary  state- 
room accommodations  on  steamers  where  extra  charge  is 
made  for  the  same,  under  the  provisions  of  paragraph  1136, 
Army  Regulations,  as  amended  by  General  Orders,  No.  194, 
War  Department,  December  3,  1908,  are  not  authorized  to 
secure  from  the  transportation  companies,  in  lieu  thereof, 
excess  space  of  a  lower  class,  although  no  additional  cost  is 
involved.  The  allowances  authorized  by  paragraph  1136, 
Army  Regulations,  are  on  a  space  basis,  and  persons  holding 
a  Quartermaster's  Department  transportation  request  for  a 
double  berth  in  a  standard  sleeping  car  are  not  authorized  to 
secure  therefor  two  berths  in  a  tourist  sleeping  car." 

Under  the  regulations,  supra^  all  that  Clerk  Beutinger  was 
entitled  to  was  a  double  berth  in  a  sleeping  car.  That  is  the 
amount  of  space  his  request  called  for  and  that  is  the  amount 
of  space,  and  no  more,  which  the  Pullman  Company  should 
have  furnished  on  the  request  issued.  The  Pullman  Com- 
pany was  not  authorized  to  furnish  more  space  than  was 
called  for,  even  though  the  space  furnished  (section)  did  not 
exceed  in  cost  the  space  requested.  The  allowances  author- 
ized in  the  regulations  are  on  a  space  basis,  which  can  not 
be  enlarged  by  accepting  space  of  a  lower  class.  The  instruc- 
tions of  the  War  Department  of  June  7, 1909,  did  not  mark  a 
new  departure  in  this  matter,  but  are  only  explanatory  of 
what  the  regulations  were  prior  thereto.  If  an  employee  to 
whom  a  request  for  a  berth  in  a  standard  sleeper  has  been 
issued  chooses  to  accept  in  lieu  thereof  a  berth  in  a  tourist 
sleeper  and  the  same  is  furnished  him,  I  think  the  Govern- 
ment is  only  bound  to  pay  for  the  berth  so  furnished  and 
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accepted,  and  for  any  accommodations  furnished  in  the 
tourist  sleeper  in  excess  of  the  one  berth  authorized  by  regu- 
lations and  called  for  in  the  request  the  Pullman  Company 
must  look  to  the  passenger  and  not  to  the  United  States  for 
payment  thereof. 

Upon  the  facts  appearing  I  am  of  opinion  that  payment 
of  any  greater  amount  on  the  request  submitted  than  the 
cost  of  one  double  berth  in  a  tourist  car  is  not  authorized. 


PAY  OF  CAPTAIN  IN  NAVY  RETIRED  WHILE 
CHIEF  OF  BUREAU  AND  ORDERED  TO  ACTIVE 
DUTY. 

A  captain  in  the  line  of  the  Navy  retired  as  engineer  in  chief  while 
serving  under  an  appointment  as  Chief  of  the  Bureau  of  Steam 
Engineering,  with  the  title  of  engineer  in  chief  and  the  additional 
rank  of  rear-admiral,  is  retired  with  the  grade  of  captain,  within 
the  meaning  of  the  act  of  June  7,  1900,  and  when  on  active  duty 
is  entitled,  under  such  act  and  the  act  of  May  13,  1908,  to  the 
present  pay  of  the  grade  of  captain. 

(Assistant  Comptroller  Mitchell  to  Pay  Inspector  S.  L.  Heap^ 
U.  S.  Navy^  June  22, 1909.) 

I  am  in  receipt,  through  the  Secretary  of  the  Navy,  of 
your  communication  of  the  7th  instant,  as  follows: 

"  John  K.  Barton,  captain,  U.  S.  Navv,  whose  account  is 
carried  on  the  rolls  of  this  station,  was  placed  on  the  retired 
list  of  officers  of  the  Navy  while  Qiief  of  the  Bureau  of 
Steam  Engineering  on  December  22,  1908,  and  credited  with 
pav  at  the  rate  of  $4,500  per  annum. 

"  On  January  11,  1909,  he  was  ordered  to  active  duty  and 
credited  with  pay  at  the  rate  of  $6,000  per  annum  from  that 
date,  this  being  the  pay  he  was  receiving  at  date  of  retire- 
ment. 

"  In  view  of  the  letter  from  the  Navy  Department  ad- 
dressed to  Captain  Barton,  transmitting  to  him  the  opinion 
of  the  Attorney-General  as  to  his  status  as  an  officer  of  the 
Navy,  and  at  the  request  of  that  officer,  I  have  the  honor  to 
ask  to  be  informed  whether  I  am  authorized  to  continue  to 
credit  his  account  with  the  rates  of  pay  above  stated." 

Captain  Barton  was  promoted  to  a  captain  in  the  line  of 
the  Navy  July  8, 1907,  and  while  a  captain  in  the  line  of  the 
Navy  was,  on  June  9,  1908,  appointed  Chief  of  the  Bureau 
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of  Steam  Engineering,  with  the  title  of  engineer  in  chief. 
(See  section  421,  Revised  Statutes;  424  id.,  as  amended  by 
act  of  June  7, 1900,  31  Stat.,  702 ;  sec.  7,  act  of  March  3, 1899, 
30  Stat.,  1005;  and  section  1471,  Revised  Statutes.) 

On  December  4,  1908,  while  engineer  in  chief,  the  Secre- 
tary of  Navy  ordered  him  as  such  before  the  Naval  Retiring 
Board  for  examination.  (See  section  1448,  Revised  Statutes.) 

On  December  5,  1908,  the  board  decided  that  : 

"Engineer  in  Chief  John  K.  Barton,  U.  S.  Navy,  is  inca- 
pacitated for  active  service  by  reason  of  apoplexy,  and  that 
the  incapacity  of  said  engineer  in  chief  is  a  result  of  an 
incident  of  the  service."  (See  sections  1449,  1451,  Revised 
Statutes.) 

On  December  22,  1908,  the  President  approved  these  find- 
ings in  the  following  language: 

"  The  White  House, 

"  December  22,  1908. 
"  The  proceedings  and  findings  of  the  board  in  this  case 
are  approved  and  Engineer  in  Chief  John  K.  Barton,  U.  S. 
Navy,  will  be  retired  from  active  service  and  placed  on  the 
retired  list,  in  conformity  with  the  provisions  or  section  1453 
of  the  Revised  Statutes. 

"T.  Roosevelt." 
(See  section  1452,  Revised  Statutes.) 

Section  1453  of  the  Revised  Statutes  is  as  follows: 

"  When  a  retiring  board  finds  that  an  officer  is  incapaci- 
tated for  active  service,  and  that  his  incapacity  is  the  result 
of  an  incident  of  the  service,  such  officer  shall,  if  said  deci- 
sion is  approved  by  the  President,  be  retired  from  active 
service  with  retired  pay,  as  allowed  by  Chapter  Eight  of  this 
Title." 

On  December  23, 1908,  orders  were  issued  to  Captain  Bar- 
ton as  follows : 

"  Navy  Department, 
"  Washington,  December  23,  1908. 
"  Sir:  Having  been  placed  on  the  retired  list  of  officers  of 
the  Navy  from  December  22.  1908,  you  will  regard  yourself 
detached  from  duty  as  Chiei  of  the  Bureau  of  Steam  Engi- 
neering, Navy  Department,  Washington,  D.  C,  and  from 
such  other  duty  as  may  have  been  assigned  you. 
"  Respectfully, 

"  Truman  H.  Newberry,  Secretary. 
"  Engineer  in  Chief  John  K.  Barton,  U.  S.  N.,  Retired, 
Chief  of  Bureau  of  Steam  Engineering, 

"  Navy  Department,  Washington,  D.  <7." 
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On  January  8,  1909,  he  was  ordered  to  active  duty  by  the 
following  orders : 

"  Having  been  appointed  member  of  the  Naval  Examining 
Board,  now  in  session  at  the  Mills  Building,  Navy  Depart- 
ment Annex,  Washington,  D.  C.,  you  will  report  to  Rear- 
Admiral  Joseph  N.  Hemphill,  U.  S.  N.,  president  of  the 
board,  for  this  duty.       ^ 

"  This  employment  on  shore  duty  is  required  by  the  public 
interests." 

He  reported  for  the  performance  of  such  duty  January  11, 
1909,  and  is  still  in  the  performance  of  the  same. 

Under  the  act  of  May  13,  1908  (35  Stat,  127),  and  the 
act  of  June  7,  1900  (31  Stat,  703),  the  pay  to  which  he  is 
entitled  while  on  such  active  duty  is  the  present  pay  of  an 
"  officer  of  the  active  list  of  the  grade  from  which  he  was 
retired."  The  diflGiculty  arises  in  determining  the  grade  from 
which  he  was  retired. 

By  accepting  the  office  of  chief  of  said  bureau  he  did  not 
vacate  the  office  and  grade  he  already  held  of  captain.  (17 
Op.  Att  Gen.,  154;  10  id.,  378.) 

Section  7  of  the  act  of  March  8,  1899  (30  Stat,  1005), 
provides : 

'^  That  when  the  office  of  chief  of  bureau  is  filled  by  an 
officer  below  the  rank  of  rear-admiral  said  officer  shall,  while 
holding  said  office,  have  the  rank  of  rear-admiral  and  receive 
the  same  pay  and  allowance  as  are  now  allowed  a  brigadier- 
general  in  the  Army." 

His  appointment  as  Chief  of  the  Bureau  of  Steam  En- 
gineering, by  and  with  the  advice  and  consent  of  the  Senate, 
invested  him  with  an  additional  office  and  an  additional 
rank.  His  status  "  while  holding  said  office  "  and  at  time  of 
retirement  was  that  of  an  officer  of  the  line  of  the  Navy  of 
the  grade  of  captain,  with  the  additional  rank  of  rear- 
admiral  and  the  additional  office  of  Chief  of  the  Bureau  of 
Steam  Engineering. 

The  office  of  Chief  of  the  Bureau  of  Steam  Engineering  is 
not  a  "grade"  within  the  meaning  of  the  act  of  June  7, 
1900,  supra,  (See  27  Op.  Att.  Gen.,  336  and  376;  17  id^ 
154;  5  Com  p.  Dec,  822.)  It  is  denominated  in  section 
421  of  the  Revised  Statutes  as  an  "office"  and  in  section 
1471  as  a  "position."    That  Congress  regards  the  grade  to 
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which  a  bureau  chief  belongs  as  something  apart  from  the 
position  of  chief  of  bureau  is  evidenced  by  the  language  used 
by  it  in  the  act  of  May  13, 1908  (35  Stat,  128),  as  follows: 

"  That  the  pay  and  allowances  of  chiefs  of  bureaus  in  the 
Navy  Department  shall  be  the  highest  pay  of  the  grade  to 
which  they  belong  and  not  below  mat  ox  rear-admiral  of  the 
lower  nine." 

Neither,  in  my  opinion,  was  the  honorary  "  rank  "  of  rear- 
admiral  which  he  held  as  an  incident  to  his  occupation  of  the 
office  of  chief  of  said  bureau  a  "  grade  "  within  the  meaning 
of  said  act  of  June  7, 1900.  (See  Op.  Att.  Gen.,  May  12  and 
26,  1909;  17  id.,  154;  5  Comp.  Dec,  822.) 

The  grade  from  which  he  was  retired  within  the  meaning 
of  the  act  of  June  7,  1900,  was  therefore  that  of  captain. 
The  present  pay  of  captain  of  his  length  of  service  at  date 
of  retirement  is  $5,000  per  annum.  (Act  of  May  13,  1908, 
35  Stat.,  127, 128.)  You  are  authorized  to  pay  him  while  on 
his  present  active  duty  only  at  such  rate. 

The  rate  of  pay  to  which  he  will  be  entitled  when  detached 
from  active  duty  does  not  appear  to  be  a  question  which  I 
am  called  upon  to  determine  at  the  present  time. 


AIDS  TO  REAR-ADMIRALS  OF  THE  NAVY. 

The  number  of  aids  to  a  rear-admiral  of  the  Navy  who  may  receive 
aid's  pay  is  limited  to  the  same  number  that  are  allowed  by  law 
to  an  officer  in  the  Army  of  corresponding  rank. 

Not  more  than  three  officers,  and  they  not  holding  a  rank  above 
lieutoiant,  are  entitled  to  pay  as  aids  to  a  rear-admiral. 

{Assistant  Comptroller  Mitchell  to  Donald  W.  Neshit,  pay- 
master^ U.  S.  Navy,  June  22^  1909.) 

I  have  received  by  indorsement  of  the  Secretary  of  the 
Navy  of  May  29,  1909,  your  letter  of  April  5,  1909,  request- 
ing a  decision,  in  part,  as  follows : 

"  1.  Among  the  accounts  transferred  to  me  by  my  prede- 
cessor, P.  A.  Paymaster  B.  Hayes  Brooke,  U.  S.  N.,  on  the 
16th  inst.,  are  those  of  four  line  officers,  attached  to  the  per- 
sonal staff  of  the  commander  in  chief,  U.  S.  Atlantic  Fleet, 
serving   under    orders    (copies    inclosed    herewith)    which 
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specify  '  as  aid  to  the  commander  in  chief.'  On  the  24th 
inst.,  Lieut.  Orie  W.  Fowler,  U.  S.  N.,  reported  for  duty  un- 
der similar  orders  (copy  also  inclosed),  in  all  making  five 
officers,  excluding  the  fleet  engineer,  who  is  not  entitled  to 
extra  compensation  allowed  to  aids  to  rear  admirals  by  the 
act  of  May  13,  1908.     (Comp.  Dec,  July  31,  1908.) 

"  2.  Article  396,  paragraph  2,  U.  S.  Navy  Regulations, 
1909 :  'A  rear-admiral  when  ordered  to  command  a  fleet  may, 
at  his  discretion,  nominate  to  the  Secretary  of  the  Navy  a 
line  officer  not  below  the  rank  of  lieutenant-commander  to 
serve  on  his  staff  as  fleet  engineer ;  line  officers  not  above  the 
rank  of  lieutenant-commander  to  serve  as  flag  secretary  and 
as  fleet  ordnance  officer;  a  line  officer  not  above  the  rank  of 
lieutenant  to  serve  as  flag  lieutenant  and  fleet  signal  officer; 
and  a  line  officer  junior  to  the  flag  lieutenant  to  serve  as  aid 
and  fleet  athletic  officer.'    *     *     ♦ 

"  4.  I  have  the  honor  to  ask  that  the  opinion  of  the  Comp- 
troller of  the  Treasury  be  requested  as  to  whether  all  or  any 
of  these  five  line  officers  (three  lieutenant-commanders  and 
two  lieutenants),  ordered  to  duty  as  aids  on  the  staff  of  the 
commander  in  chief  (excepting  the  fleet  engineer^,  may  be 
credited  with  the  extra  compensation  at  the  rate  or  two  hun- 
dred dollars  per  annum  each." 

Additional  pay  to  aids  was  given  to  officers  of  the  Navy 
occupying  those  positions  by  the  Navy  personnel  act  of 
March  3,  1899,  in  assimilating  the  pay  of  the  line,  Medical 
and  Pay  Corps  to  that  of  officers  of  corresponding  rank  in 
the  Army,  and  it  is  based  upon  two  sections  of  the  Revised 
Statutes,  as  follows : 

"  Sec.  1098.  Each  major-general  shall  have  three  aids, 
who  may  be  selected  by  him  from  captains  or  lieutenants  of 
the  Army,  and  each  brigadier-general  shall  have  two  aids, 
who  may  be  selected  W  him  from  lieutenants  of  the  Army." 

"  Sec.  1261.  The  officers  of  the  Army  shall  be  entitled 
to  the  pay  herein  stated  after  their  respective  designa- 
tions :  *  ♦  ♦  Aid  to  major-general,  two  hundred  dollars 
a  year,  in  addition  to  the  pay  of  his  rank ;  aid  to  brijgadier- 
general,  one  hundred  and  fifty  dollars  a  year,  in  addition  to 
the  pay  of  his  rank.     ♦     ♦     *  " 

By  the  act  of  May  13,  1908  (35  Stat.,  128),  it  is  provided: 

"Aids  to  rear-admirals  embraced  in  the  nine  lower  num- 
bers of  that  ^ade  shall  each  receive  one  hundred  and  fifty 
dollars  additional  per  annum,  and  aids  to  all  other  rear- 
admirals,  two  hundred  dollars  per  annum  each." 

Rear- Admiral  Schroeder  is  a  rear-admiral  of  the  first  nine. 
It  was  held  by  this  office  in  a  decision  of  May  13, 1909  (15 
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Comp.  Dec,  723),  that  an  officer  of  the  Navy  above  the  rank 
of  lieutenant,  which  corresponds  with  captain  in  the  Army, 
is  not  entitled  to  the  additional  pay  of  aid  by  reason  of  sec- 
tion 1098,  supra.  It  was  said  in  that  decision,  referring  to 
the  provision  in  the  act  of  March  8,  1899,  giving  the  officers 
of  the  line.  Medical  and  Pay  Corps  the  same  pay  as  officers 
of  the  Army : 

"  It  was  said  of  this  provision  by  the  Court  of  Claims 
{Thomas  v.  United  States,  38  Ct.  CL,  129) :  *  The  word 
"  same  "  means  identical,  not  different  or  other.'  This  law 
gave  the  same  pay  under  the  same  conditions  and  restrictions, 
and  under  it  it  was  held  by  this  office,  in  a  decision  of  Janu- 
ary 23,  1908  (14  Comp.  Dec,  438),  that  an  officer  of  the 
Navv  when  of  a  rank  above  lieutenant  (equivalent  to  captain 
in  the  Army)  was  not  entitled  to  the  pay  of  aid.  If  that 
decision  is  correct,  and  I  think  it  is,  I  am  of  opinion  it  is 
equally  applicable  since  the  passage  of  the  act  of  May  13, 
1908.  It  is  well  recognized  that  the  principal  objects  of 
the  last-named  act  were  to  equalize  the  pay  or  commissioned 
officers  of  the  Navy,  and  also  to  make  it,  as  near  as  possible, 
the  same  as  Army  pay ;  and  it  did  not  change  the  conditions 
and  restrictions  under  which  Army  pay  had  been  allowed 
theretofore  to  Navy  officers.  In  short,  Army  aid's  pay,  with 
all  the  conditions  attached,  became  applicable  to  naval  officers 
by  the  personnel  act  of  1899;  there  was  no  direct  repeal  of 
those  conditions  bjr  the  act  of  May  13,  1908,  nor  is  there  any 
necessary  implication  that  such  repeal  was  intended." 

These  statutes  apply  as  weU  to  limit  the  number  of  aids 
to  whom  the  additional  pay  may  be  given  as  to  limit  the 
pay  of  officers  holding  certain  rank.  It  is  true  that  the 
court  said  in  United  States  v.  Miller  (208  U.  S.,  35)  "  that 
a  determination  of  who  are  aids  should  be  arrived  at  by  a 
consideration  of  the  nature  and  character  of  the  duties  of 
the  officers  constituting  the  personal  staff  of  a  flag  officer ; " 
but  I  do  not  think  it  was  meant  by  this  expression  that  all 
officers  whose  duties  might  correspond  to  those  of  an  aid 
in  the  Army  are  entitled  to  the  additional  pay,  because  the 
question  as  to  the  number  of  aids  to  a  flag  officer  who  might 
receive  the  pay  was  not  before  the  court.  It  was  said  in 
the  same  decision  (p.  34)  : 

"The  claim  for  additional  pay  as  aid  to  Rear- Admiral 
Kautz  wa^  predicated  upon  sections  1098  and  1261  of  the 
Revised  Statutes  providing  aids  to  major-generals;" 
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but  I  do  not  understand  that  this  was  a  decision  of  the 
question  now  under  consideration.  As  a  matter  of  fact,  all 
that  was  decided  in  that  case  was  that  a  flag  lieutenant  to 
a  rear-admiral,  who  was  of  the  rank  of  lieutenant  and 
whose  duties  corresponded  to  those  of  an  aid  in  the  Army, 
was  entitled  to  aid's  pay,  although  not  called  aid.  The  court 
said  in  this  case,  referring  to  another  case  (p.  37) : 

"Upon  well-settled  principles  the  case  could  not  be  au- 
thority for  a  point  neither  made  nor  discussed  nor  directly 
decided  and  only  incidentally  involved  therein." 

You  state  that  five  officers  are  imder  orders  serving  as  aids 
to  Rear- Admiral  Schroeder,  three  with  the  rank  of  lieuten- 
ant-commander and  two  lieutenants,  and  ask  my  decision  as 
to  whether  all  or  any  of  them  may  be  credited  with  aid's 
pay. 

I  am  of  opinion  that  those  of  the  rank  of  lieutenant-com- 
mander are  not  entitled  to  the  pay  provided  for  aids  to  rear- 
admirals,  but  that  you  are  authorized  to  credit  the  said 
additional  pay  to  those  having  the  rank  of  lieutenant  or 
lieutenant  (junior  grade),  provided  that  no  more  than  three 
officers  are  paid  the  additional  pay  as  aids  to  Rear- Admiral 
Schroeder. 


DATE  OF  NOTIFICATION  OF  APPROVAL  OF  CON- 
TRACT; MEANING  OF  TERMS  "F.  O.  B."  CARS 
AND  "F.  A.  S.;"  EFFECT  OF  DELAY  BY  THE 
GOVERNMENT. 

Where  a  contract  provides  that  the  contractor  shall  commence  the 
work  under  the  contract  within  a  specified  number  of  days  from 
the  date  of  notification  of  approval  of  the  contract  by  the  Chief 
of  Engineers  and  complete  it  within  a  specified  number  of  days 
from  the  date  of  notification  of  such  approval,  the  date  of  notifica- 
tion is  the  date  of  the  receipt  of  the  notice  by  the  contractor, 
or  if  the  contract  contemplates  notice  by  mail,  the  date  when  it 
may  be  presumed  that  said  notice  had  been  delivered  to  him. 
This  presumption  of  delivery  may,  however,  be  rebutted. 

"F.  o.  b."  cars,  when  used  relative  to  a  sale  of  merchandise, 
means  "  free  on  board,"  and  the  court  will  take  judicial  notice 
of  such  meaning.  The  abbreviation  "f.  a.  s."  is  held  to  mean 
the  same  with  reference  to  a  vessel  in  this  contract. 
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Where  the  United  States  is  required  to  designate  the  cars  or  vessel 
on  which  merchandise  is  to  be  loaded  by  the  contractor  and  no 
time  is  fixed  for  making  such  designation,  it  must  be  done  within 
a  reasonable  time  before  the  contract  period  expires.  A  failure 
to  make  such  designation  as  required  operates  to  waive  the  time 
limit  and  gives  a  reasonable  time  after  such  designation  in  which 
to  make  the  delivery. 

{Comptroller  Tracewell  to  the  Secretary  of  War^  June  ZS^ 

1909.) 

By  your  authority  I  have  received  from  the  Chief  of 
Engineers,  U.  S.  Army,  a  request  of  the  4th  instant  for  a 
decision  of  certain  questions  involved  in  a  payment  to  be 
made  to  the  United  States  Steel  Products  Export  Company, 
under  a  contract  with  said  company  dated  October  15,  1908. 

The  material  facts  involved  and  the  questions  are  stated 
in  a  letter  from  Lieut.  C!oL  Edward  Burr  to  the  Chief  of 
Engineers,  dated  May  28,  1909,  as  follows  : 

"  1.  I  have  the  honor  to  inclose  herewith  voucher  covering 
final  payment  to  the  United  States  Steel  Products  Export 
Company  for  the  rails  and  track  material  furnished  under 
formal  contract  dated  October  15,  1908.  From  this  voucher 
a  deduction  for  liquidated  damages  of  two  days  at  $5  per 
day  ($10)  has  been  made  for  delay  in  completion,  and  tnis 
deduction  the  company  protests  in  its  letter  of  May  8,  1909, 
also  inclosed. 

"  2.  The  facts  in  the  case  are : 

"  The  contract  was  for  something  over  $10,000  worth  of 
rails  and  track  material,  to  be  delivered  f.  o.  b.  cars  New 
York  City  or,  at  the  option  of  the  United  States,  f .  a.  s.  vessel 
New  York,  within  thirty  (30)  days  from  date  of  notification 
of  approval  of  contract  by  the  Chief  of  Engineers.  The  con- 
tract was  approved  by  the  Chief  of  Engineers  November  5, 
1908,  and  on  November  9, 1908,  the  following  letter  of  notifi- 
cation of  approval  was  sent  by  this  office  : 

"  '  November  9, 1908. 
" '  UNriED  States  Steel  Productts  Export  Co., 

" '  30  Church  St.,  New  York  City. 
" '  Sirs  :  I  inclose  herewith,  for  your  retention,  copy  of  con- 
tract with  you  dated  October  15, 1908,  approved  by  the  Chief 
of  Engineers  November  15, 1908,  for  rails  and  track  materiaL 
" '  Please  acknowledge  its  receipt. 
" '  Very  respectfully, 

" '  Edw.  Burr, 
"  ^Lieut.  Col.,  Corps  of  Engineers.^ 
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"The  notification  was  received  by  the  company  as  per 
its  own  acknowledgment  on  the  following  day.  November 
10.  The  option  selected  by  the  United  States  tor  delivery 
was  f.  a.  s.  vessel  New  York,  and  the  contract  should  there- 
fore have  been  completed  by  so  delivering  the  material  on 
or  before  December  9. 

"  3.  The  contract  consisted  of  the  material  stated  in  the 
table  below,  all  of  it  being  manufactured  at  Pittsburg,  Pa., 
except  the  frogs  and  switches,  which  were  manufactured 
at  Johnstown,  Pa.  The  inspections  at  factory  and  arrivals 
in  New  York  were  as  follows : 


Inspected. 

Arrived  N.  Y. 

As  per 
nodoesof 

arrival 
marked— 

Ralls 

NOV.21&22 

Not.  80  &  Dec.  4.. 
Dec.  7 

"A"&**B." 

Track  bolts .         

Nov.27 

"C." 

Ooldie  HDikes 

Nov.  20, 23,45, 27,  &  28. 
Dec.2&S 

Dec.  4 

••D." 

Rni  lee  bftn 

Dec.  10 

"E." 

Dec.6 

Dec.  11 

••F.'* 

"4.  From  the  above  it  will  be  seen  that  the  bulk  of  the 
material  arrived  in  New  York  between  November  30  and 
December  7,  1908,  the  only  items  arriving  later  being  the 
splice  bars  and  the  frogs  and  switches,  whidi  arrived  Decem- 
ber 10  and  11. 

"  The  depot  quartermaster  at  New  York  was  not  notified 
by  the  Quartermaster-General  of  the  award  for  the  trans- 
portation of  the  material  until  December  9.  (See  his  in- 
dorsement of  January  19,  1909,  copy  herewith.)  The  depot 
quartermaster  then  notified  the  contractor  where  to  deliver 
the  material  and  this  notification  was  received  by  the  con- 
tractor on  December  10,  after  the  date  of  the  expiration  of 
the  contract  period.  The  material  was  all  delivered  at  Pier 
25  N.  R.,  on  December  14, 1908,  and  went  forward  on  a  vessel 
sailing  the  following  day.  (See  indt.  of  D.  Q.  M.,  New  York, 
January  19,  1909,  referred  to  above.) 

"  5.  In  the  computation  of  contract  periods  in  contracts 
providing  for  commencement  or  completion  a  certain  number 
of  days  'from  date  of  notification  of  approval  of  contract 
by  the  Chief  of  Engineers,'  this  office  has  always  until  re- 
cently considered  that  the  contractor  should  receive  actual 
and  not  constructive  notice  of  the  approval  of  the  contract. 
The  date  of  commencement  of  the  contract  period  therefore 
was  based  upon  the  date  of  receipt  by  the  contractor  of 
notification  of  approval. 

''  6.  In  connection  with  another  contract  recently  this  con- 
struction came  to  the  attention  of  the  office  of  the  Chief  of 
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Engineers  and  a  paper  was  forwarded  to  this  office  containing 
the  views  of  that  office  as  to  the  meaning  of  the  term  '  notifi- 
cation of  approval,'  which,  in  brief,  were  that  the  date  of 
notification  of  approval  was  the  date  of  the  letter  to  the  con- 
tractor containing  the  notification,  not  the  date  the  con- 
tractor actually  received  notification. 

"  7.  In  view  of  the  importance  of  exactness  in  fixing  the 
date  of  completion  of  contracts  of  this  character  in  cases 
where  they  carry  provisions  for  liquidated  damages  in  lar^ 
amount  for  each  day  of  delay,  it  is  desirable  to  have  authori- 
tative decision  upon  this  point.  In  commenting  on  this 
question  of  what  constitutes  notification,  in  indorsement  of 
tnis  office  to  the  Chief  of  Engineers,  dated  April  8,  1909, 
remarks  were  made  as  follows: 

'^  ^  It  seems  a  hardship  upon  contractors  and  contrary  to 
justice  and  equity  that  a  contractor  should  be  considered  as 
being  notified  on  the  day  a  letter  is  written.  Sometimes  a 
letter  may  be  delayed  in  mailing  a  day  or  two.  If  a  con- 
tractor's place  of  business  be  in  a  far  distant  State,  it  may 
require  five  or  six  days  for  it  to  reach  him,  yet  it  is  proposed 
to  hold  him  duly  notified  on  the  day  the  letter  of  notification 
is  dated.  Assuming,  as  an  extreme  case,  that  a  contractor  in 
California  enters  into  a  contract  with  an  eastern  engineer 
office  to  be  commenced  within  one  day  and  completed  within 
five  days  after  notification  of  approval  of  contract  by  the 
Chief  of  Engineers,  the  contract  time  would  have  expired 
before  he  would  have  known  that  he  was  to  commence  it, 
or,  in  fact,  have  known  that  a  contract  had  been  finally 
consummated. 

" '  3.  In  paragraph  1  of  8rd  indorsement  (by  the  Office  of 
the  Chief  of  En^neers)  on  Colonel  Beach's  letter,  difficulty 
seems  to  be  anticipated  that  the  contractor  might  claim  that 
he  received  notification  of  approval  of  a  contract  on  a  later 
date  or  that  he  never  received  it  at  all,  and  that  there  would 
be  nothing  on  record  to  controvert  his  statements  if  he  chose 
to  make  such  a  claim.  As  stated  in  the  foregoing  indorse- 
ment of  this  office,  it  has  long  been  the  practice  here  to  date 
the  contract  period  from  the  date  the  contractor  was  served 
with  actual  notice,  and  no  difficulty  whatever  has  been 
experienced  in  the  application  of  this  method.  It  is  always 
requested  of  contractors  in  letters  of  notification  that  they 
acknowledge  receipt  of  the  contract.  If  they  do  not  do  so,  a 
letter  is  sent  in  a  few  days  calling  their  attention  to  the 
matter  and  asking  them  to  state  on  what  date  they  received 
the  contract;  so  it  will  be  seen  the  date  of  receipt  is  always 
fixed  prcwnptly  and  is  made  of  record  in  the  beginning.  If 
it  is  a  contractor  who  may  be  regarded  as  of  doubtful 
responsibility,  the  contract  notification  is  sent  by  registered 
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mail.  If  there  be  any  reason  to  doubt  the  contractor's  state- 
ment as  to  when  it  was  received  (that  is,  if  it  were  not 
received  within  the  time  that  it  should  have  been  in  tiie 
ordinary  postal  time),  the  burden  of  proof  rests  upon  the 
contractor  to  show  to  tne  satisfaction  of  the  disbursing  officer 
when  the  notification  was  actually  received.  Future  settle- 
ments will  be  made  in  accordance  with  the  views  of  the  Chief 
of  Engineers  as  to  date  of  notification,  but  as  this  instruction 
may,  m  the  settlement  of  some  existing  contract  in  the  dis- 
trict, result  in  a  deduction  that  will  be  protested  by  the  con- 
tractor, it  is  anticipated  that  a  case  may  arise  which  will  be 
submitted  with  request  for  the  decision  of  the  Comptroller 
of  the  Treasury,' 

"8.  Such  a  case  has  now  arisen;  one,  too,  that  involves 
liquidated  damages  for  delay,  though  small  in  amount.  The 
contractor  claims  that  the  delay  was  the  fault  of  the  United 
States,  and  it  is  true  that  it  was  in  large  part. 

"  No  legal  decisions  are  found  that  would  support  the  con- 
tention that  a  contractor  has  been  legally  notined  of  the  ap- 
Eroval  of  a  contract  on  the  date  of  the  letter  of  notification  to 
im.  On  the  contrary,  one  is  led  to  believe  that  the  courts 
would  not  sustain  a  deduction  for  liquidated  damages  for  de- 
lay where  such  deduction  was  predicated  on  the  contract 
period  running  (assuming  a  case  where  a  contract  is  to  com- 
mence immediately  upon  notification  of  approval)  when  the 
contractor  did  not  actually  know  of  the  approval,  such  ap- 
proval being  necessary  to  make  the  contract  legal  and  the 
contractor  feing  under  no  legal  obligation  to  perform  the 
work  or  furnish  the  material  until  such  approval  had  been 
given  and  he  had  been  duly  notified. 

"  9.  In  the  settlement  on  the  accompanying  voucher  the  de- 
duction has  been  made  for  December  10  and  11,  the  contract 
gjriod  being,  in  accordance  with  instructions  of  the  Chief  of 
ngineers,  construed  to  commence  from  the  9th  of  November, 
the  date  of  the  letter  notifying  the  contractor  of  the  approval 
of  the  contract ;  the  contract  has  been  considered  completed 
on  the  date  the  last  of  the  material  arrived  in  New  York, 
as  shown  by  the  inclosed  notices  of  arrival. 

"  10.  In  my  opinion,  in  view  of  the  fact  that  all  but  a  small 
portion  of  the  material  was  ready  for  delivery  long  in  ad- 
vance of  the  date  the  Government  was  ready  to  receive  it,  no 
liquidated  damages  should  be  deducted  in  this  case,  particu- 
larly as  the  contractor  had  the  great  bulk  of  the  material  in 
New  York  some  days  before  the  expiration  of  the  contract 
period,  and  as  notice  as  to  where  delivery  should  be  made  was 
not  given  to  the  contractor  by  the  Government  until  the  ex- 
piration of  the  contract  period ;  and  further,  in  view  of  the 
fact  that  the  contractor  delivered  the  material  within  four 
days  after  such  notice — a  very  reasonable  time  considering 
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the  great  bulk  of  the  material  to  be  moved — something  over 
300  tons  in  weight. 

"  11.  In  view  of  the  foregoing,  decision  of  the  Comptroller 
of  the  Treasury  is  desired  on  the  following  points,  all  of 
which  govern  proper  settlement  of  this  case,  and  decision  is 
also  desired  on  question  (a)  for  guidance  in  settlement  of 
several  other  like  contracts  now  pending: 

"(a)  Is  the  date  of  the  letter  notifying  a  contractor  of  ap- 
proval of  contract  to  be  taken  as  the  oasis  of  computation  of 
the  contract  period  where  such  period  is  to  commence  within 
a  certain  time  after  the  notification  of  approval  of  contract, 
or  is  the  date  of  receipt  by  the  contractor  of  the  notification 
of  approval  the  proper  date? 

"(6)  What  is  the  actual  date  of  completion  of  the  con- 
tract m  the  present  instance — ^when  the  material  was  all  in 
New  York  (Dec.  11),  or  not  until  it  was  all  delivered  f.  a.  s. 
vessel  (Dec.  14)  ? 

"(r)  For  how  many  days,  if  any,  shall  liquidated  dam- 
ages be  deducted  ?  " 

The  questions  will  be  answered  in  the  order  stated. 
{a)  The  provision  of  the  contract  under  which  this  ques- 
tion arises  is  as  follows  : 

"  The  said  partv  of  the  second  part  shall  commence  the 
manufacture  of  tne  material  herein  contracted  for  within 
ten  (10)  days  after  date  of  notification  of  approval  of  the 
contract  by  the  Chief  of  Engineers,  U.  S.  Army,  and  shall 
complete  the  same  within  thirty  (30)  days  from  date  of 
notification  of  such  approval." 

^  The  purpose  of  this  provision  of  the  contract  is  to  defi- 
nitely fix  the  time  the  contractor  shall  have  for  performing 
the  obligations  imposed  upon  him  by  the  contract.  The  con- 
tract required  that  it  should  be  approved  by  the  Chief  of 
Engineers  before  it  should  become  operative.  One  of  the 
objects  of  the  provision  quoted  above  was  to  determine  the 
date  when  the  contractor  should  become  chargeable  with  the 
duty  of  performance.  In  the  absence  of  knowledge  on  the 
part  of  the  contractor,  either  by  actual  or  constructive  notice, 
that  the  Chief  of  Engineers  had  approved  the  contract  as 
contemplated  he  could  not  be  expected  to  begin  performance. 
A  reasonable  construction  of  the  language  used  would  there- 
fore fix  the  date  from  which  the  time  to  be  allowed  should 
be  computed  as  that  upon  which  the  contractor  actually  re- 
ceived notice  of  such  approval  or  on  which  he  would  be  pre- 
sumed to  have  received  it  if  sent  by  mail. 
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The  rule  which  should  govern  and  under  which  a  con- 
tractor should  be  presumed  to  have  received  a  notice  sent 
by  mail  is  stated  by  the  Supreme  Court  in  the  case  of  Rosen- 
thal V.  Walker  (111  U.  S.,  185,  193),  as  follows: 

"  The  rule  is  well  settled  that  if  a  letter  properly  directed 
is  proved  to  have  been  either  put  into  the  post-office  or  de- 
livered to  the  postman,  it  is  presumed,  from  the  known 
course  of  business  in  the  Post-Office^  Department,  that  it 
reached  its  destination  at  the  regular  time,  and  was  received 
by  the  person  to  whom  it  was  addressed." 

This  is  not  a  conclusive  presumption,  but  does  make  a 
prima  facia  case  which,  if  disputed,  must  be  disproved. 

The  letter  of  notification  in  this  case  was  written  by  Lieu- 
tenant-Colonel Burr,  Corps  of  Engineers,  at  Boston,  Mass., 
November  9,  1908,  presumably  under  the  direction  of  the 
Chief  of  Engineers,  and  addressed  to  the  United  States  Steel 
Products  Export  Company,  30  Church  street.  New  York 
City.  The  contractor  acknowledged  that  it  was  received 
November  10,  1908.  This  was  as  soon  as  it  would  be  pre- 
sumed to  have  been  received  in  the  known  course  of  business 
of  the  Post-Office  Department  in  the  delivery  of  mail  posted 
in  Boston,  Mass.,  during  business  hours  addressed  to  New 
York  City  presumably  for  delivery  during  business  hours 
in  the  latter  city. 

The  date  of  notification  of  the  approval  of  the  contract 
under  the  facts  in  this  case  was  November  10^  1908,  Thirty 
days  from  that  date  expired  December  10, 1908. 

•  The  question  as  to  whether  the  date  of  the  written  notice 
or  the  date  of  receipt  of  it  by  the  contractor  was  the  proper 
date  from  which  to  compute  the  time  does  not  appear  to  have 
been  a  question  raised  by  your  office  or  considered  by  this 
office  in  10  Comp.  Dec,  694,  other  than  in  a  statement  of 
fact  placing  the  date  of  notification  on  the  same  date  that  the 
letter  was  written.  Such  a  decision  would  not  be  an  author- 
ity on  the  direct  question  as  to  whether  the  date  of  the  letter 
or  the  date  of  receipt  of  it  is  the  proper  date  of  notification, 
for  the  reason  that  the  letter  could  be  received  on  the  date 
written,  in  which  case  the  date  of  the  letter  and  the  date  re- 
ceived would  be  the  same,  and  notification  would  take  place 
on  the  same  date  that  the  letter  purporting  to  give  notice 
bears. 
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(6)  The  provision  of  the  contract  under  which  this  ques- 
tion arises  is  as  follows : 

"  The  party  of  the  second  part  hereby  agrees  to  furnish 
and  deliver  f.  o.  b,  cars  New  York,  N.  i .,  or  at  the  option 
of  the  party  of  the  first  part  f.  a.  s.  New  York,  the  following 
rails  and  track  material,  viz :    *    *    *." 

The  following  provision  appears  in  the  specifications : 

"  Delivery. 

''  17.  After  all  articles  shall  have  been  tested  to  .the  satis- 
faction of  the  inspector,  and  shall  have  been  accepted  by  him, 
thej  shall  be  securely  boxed  or  packed  for  shipment  to  the 
Philippine  Islands,  and  shall  be  delivered  f.  o.  b.  cars  or  boat 
at  a  point  conveniently  located  to  the  factory  or  warehouse 
of  the  contractor,  as  stated  in  the  proposal." 

It  is  apparent  from  these  two  provisions  that  the  term 
"  f.  a.  s."  was  used  in  the  same  sense  with  reference  to  the 
vessel  as  the  term  "  f.  o.  b."  was  used  with  reference  to 
the  cars. 

When  used  relative  to  a  sale  of  merchandise  "  f .  o.  b." 
means  "  free  on  board  "  the  vessel,  cars,  or  other  convey- 
ance which  is  to  transport  it  to  the  buyer.  {Silberman  v. 
Clark^  96  N.  Y.,  522,  523 ;  Rose  E,  McDonald  v.  Weinberger 
dk  Co.^  108  Ga.,  533 ;  Consolidated  Coal  Co.  v.  Schneider^  168 
HI.,  393;  J.  K.  Armsby  Co.  v.  Blum,  137  CaL,  552.) 

The  court  will  take  judicial  notice  of  such  meaning. 
{Capehart  v.  Fxirman  Farm  Improvement  Co.,  103  Ala., 
671.) 

The  term  "f.  a.  s.,"  as  used  in  this  contract,  is  an  abbrevia- 
tion signifying  "  free  aboard  ship." 

The  contract  was  not  therefore  completed  until  all  the 
articles  had  been  delivered  aboard  ship,  which  under  the  facts 
stated  was  December  14,  1908. 

(c)  It  is  clear  from  the  terms  of  the  contract  that  the 
shipment  from  New  York  was  to  be  controlled  by  the  United 
States  and  that  the  loading  was  to  be  on  such  cars  or  such 
vessel  as  the  United  States  designated,  It  was  the  duty  of 
the  United  States  to  designate  the  place  of  loading,  whether 
on  cars  or  vessels,  within  such  reasonable  time  prior  to  the 
expiration  of  the  contract  period  as  would  enable  the  con- 
tractor to  comply  with  the  contract.    There  were  350  tons  of 
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the  material  to  be  loaded  and  the  greater  part  of  it  was  in 
New  York  ready  to  be  loaded  by  December  7,  1908.  The 
contractor  was  not  notified  of  the  place  of  delivery  or  vessel 
to  be  loaded  until  December  10,  1908,  the  date  on  which  the 
contract  period  expired.  This  operated  to  prevent  the  per- 
formance of  the  contract  within  the  time  specified  and 
waived  the  time  limit  and  gave  the  contractor  a  reasonable 
time  in  which  to  perform.  (Ittner  v.  United  States^  43  Ct. 
CI.,  336.) 

In  the*  absence  of  any  showing  that  the  contractor  was 
dilatory  or  unnecessarily  delayed  performance  after  he  was 
notified  of  the  place  of  delivery,  I  am  of  the  opinion  that 
under  all  the  circumstances  the  delivery  was  made  within  a 
reasonable  time  after  the  expiration  of  the  contract  period. 
There  was,  therefore,  no  breach  of  the  contract  by  the  claim- 
ant and  no  damages  accrued  or  should  have  been  deducted. 

It  is  not  material  under  this  view  whether  the  contract 
provided  for  liquidated  damages  or  not. 

You  are  authorized  to  pay  the  amount  deducted,  if  other- 
wise correct. 


RATIONS     OR     COMMUTATION     THEREOF     TO 
CHIEF    GUNNERS    IN    THE    NAVY. 

Neither  the  Navy  personnel  act,  which  created  the  grade  of  chief  gun- 
ner, nor  any  other  law  (Including  the  act  of  May  13,  1908)  au- 
thorizes rations  or  commutation  thereof  to  chief  gunners  of  the 
Navy. 

{Decision  by  Assistant  Comptroller  Mitchell^  June  23^  1909.) 

John  H.  Lohman,  chief  gunner,  U.  S.  Navy,  appealed  June 
21,  1909,  from  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  settlement  No.  5354,  dated  March  26, 1909,  in  dis- 
allowing his  claim  for  commutation  of  rations  from  May  13, 
1908,  to  March  11,  1909,  while  attached  to  a  seagoing  vessel. 

The  grade  of  chief  gunner  to  which  the  appellant  belongs 
was  established  by  section  12  of  the  Navy  personnel  act  (30 
Stat.,  1007),  as  follows: 

"  That  boatswains,  gunners,  carpenters,  and  sailmakers 
shall  after  ten  years  from  date  of  warrant  be  commissioned 
chief  boatswains,  chief  gunners,  chief  carpenters,  and  chief 
sailmakers,  to  rank  with  but  after  ensign:  Provided^  That 
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the  chief  boatswains,  chief  gunners,  chief  carpenters,  and 
chief  saibnakers  shall  on  promotion  have  the  same  pay  and 
allowances  as  are  now  allowed  a  second  lieutenant  in  the  Ma- 
rine Corps:    *    *    *.*' 

All  officers  of  this  class  have  been  promoted  from  warrant 
officers  and  for  convenience  have  sometimes  been  called  com- 
missioned warrant  officers.  As  a  matter  of  fact,  however, 
they  are  in  no  sense  warrant  officers,  but  are  commissioned 
officers.  They  were  given  the  pay  and  allowances  of  a  second 
lieutenant  in  the  Marine  Corps,  which  did  not  include  rations. 
The  appellant  contends  that  he  is  entitled  to  rations  by 
authority  of  section  1578,  Revised  Statutes,  as  follows: 

"All  officers  shall  be  entitled  to  one  ration^  or  to  commuta- 
tion therefor,  while  at  sea  or  attached  to  a  seagoing  vessel." 

The  Court  of  Claims  in  Thomas  v.  United  States  (38  Ct. 
CI.,  118),  and  the  Supreme  Court  in  Gibson  v.  United  States 
{194:  U.  S.,  182),  held  that  the  Navy  personnel  act  by  assimi- 
lating the  pay  and  allowances  of  certain  officers  of  the  Navy 
to  the  pay  and  allowances  of  officers  of  the  Army  deprived 
those  officers  of  the  Navy  of  rations,  impliedly  repealing  sec- 
tion 1578,  supra.  It  follows  as  a  matter  of  course  that  a  chief 
gunner  whose  allowances  from  the  first  were  assimilated  to 
those  of  a  marine  officer  is  not  entitled  to  rations  or  commu- 
tation thereof. 

The  act  of  May  13,  1908,  gave  rations  or  commutation 
thereof  to  no  commissioned  officer  who  was  not  before  entitled 
to  them. 

I  am  therefore  of  opinion  that  the  appellant  is  not  entitled 
to  rations  nor  commutation  thereof.  The  Auditor's  decision 
is  affirmed. 


DISCHARGE  FROM  THE  MILITARY  SERVICE  OF 
AN  OFFICER  OF  VOLUNTEERS. 

The  sentence  of  dismissal  of  an  officer  of  Volunteers  by  a  general 
court-martial  composed  in  part  of  Regular  Army  officers  serving 
at  the  time  under  volunteer  commissions  was  without  legal  effect 
and  therefore  inoperative  to  separate  such  officer  from  the  mili- 
tary service;  but  the  appointment  of  his  successor  operated  to 
separate  him  from  the  military  service,  and  he  is  not  entitled  to 
pay  to  any  later  date  than  the  appointment  and  acceptance  there- 
of of  hlfi  successor. 
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{Decision  by  Assistant  Comptroller  Mitchell^  June  23^  1909.) 

Clayton  J.  Bailey  appealed  May  29, 1909,  from  so  much  of 
the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment No.  22401,  dated  July  17,  1908,  as  disallowed  his  daim 
for  pay  subsequent  to  March  81,  1900.  By  said  settlement 
the  Auditor  disallowed  the  claim  f (Nt  pay  subsequent  to  Mardi 
31,  1900,  because  the  claimant  was  discharged  on  March  31, 
1900,  by  reason  of  the  appointment  on  that  date  of  his  suc- 
cessor. By  Auditor's  settlement  No.  406529,  dated  December 
9,  1903,  the  claimant  was  allowed  pay  to  include  March 
31,  1900. 

The  military  records  show  that  claimant  accepted  an  ap- 
pointment as  first  lieutenant  July  20,  1899,  at  Camp  Meade, 
Pennsylvania,  and  was  assigned  to  Company  F,  Twenty-sev- 
enth U.  S.  Volunteer  Infantry.  The  report  of  the  War  D^ 
partment  dated  May  19, 1902,  showed  that  claimant  was  dis- 
missed the  service  by  sentence  of  a  general  court-martial  to 
take  effect  March  31,  1900,  on  which  date  he  was  at 
Manila,  P.  I. 

On  July  31,  1907,  the  Adjutant-General  of  the  Army  re- 
ported to  the  Auditor  that  the  court-martial  which  tried 
claimant  and  sentenced  hini  to  be  dismissed  from  the  mili- 
tary service  was  composed  in  part  of  Regular  Army  officers, 
serving  at  the  time  under  volunteer  commissions. 

On  February  6,  1908,  the  War  Department  reported  to 
the  Auditor  that : 

"  It  has  been  determined  by  this  department  that  Clayton 
J.  Bailey,  1st  lieutenant,  27th  United  States  Infantry  Volun- 
teers, was  discharged  tne  service  without  honor  March  31, 
1900,  by  reason  of  the  appointment  of  his  successor  in  office, 
the  said  Bailey  being  at  the  time  under  charges  alleging 
conduct  to  the  prejudice  of  good  order  and  military  dis- 
cipline and  condxict  unbecoming  an  officer  and  a  gentleman. 

"  The  service  of  this  officer  was  not  honest  and  faithful." 

The  court-martial  which  tried  claimant,  being  composed 
in  part  of  officers  of  the  Regular  Army  serving  at  the  time 
under  commissions  in  the  volunteer  service,  was  without  legal 
existence  and,  therefore,  the  sentence  of  dismissal  of  claim- 
ant from  the  military  service  was  without  legal  effect. 
{McClaughry  v.  Deming,  186  U.  S.,  49;  United  States  v. 
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Brown,  206  U.  S.,  240;  Harry  Walsh  v.  United  States,  43 
Ct.  CI.,  225.)  The  appointment,  however,  of  claimant's  suc- 
cessor operated  to  separate  him  from  the  military  serv- 
ice {Blake  v.  United  States,  103  U.  S.,  227) ,  and  he  is  not 
entitled  to  pay  to  any  later  date  than  the  appointment  and 
acceptance  thereof  of  his  successor. 

Upon  the  evidence  presented  I  am  of  opinion  that  claim- 
ant was  separated  from  the  service  on  March  31,  1900,  and 
that  he  is  not  entitled  to  pay  to  any  later  date. 

The  action  of  the  Auditor  is  affirmed. 


PAYMENT  OF  PENSION. 

Where  a  widow  pensioner  executed  a  voucher  for  pension  due  and 
died,  a  check  therefor  suhsequently  Issued  and  mailed  to  the 
pensioner's  address  was  a  payment  to  her  within  the  meaning 
of  the  act  of  March  2,  1895,  and  the  proceeds  thereof  are  an  as- 
set of  her  estate. 

(Decision  by  Assistant  Comptroller  Mitchell^  June  26, 1909.) 

The  Auditor  for  the  Interior  Department  reported,  June 
12,  1909,  for  approval,  disapproval,  or  modification  a  de- 
cision made  by  him  as  follows : 

"Ellen  Kirby,  of  Bryant,  Indiana,  one  of  the  five  chil- 
dren of  Lydia  White,  deceased,  makes  an  application  for 
the  payment  to  her,  as  the  preferred  creditor  of  the  decedent's 
estate,  of  the  proceeds  oi  a  pension  check  for  $36  drawn 
by  the  pension  agent  at  Indianapolis,  Indiana,  May  6,  1909, 
to  the  order  of  said  Lydia  White,  to  pay  a  pension  then  due 
for  the  quarter  ended  May  4,  1909,  and  for  which  a  voucher 
had  been  previously  executed  by  the  pensioner.  The  check 
in  question  was  duly  mailed  to  the  address  of  the  pensioner 
and  was  forwarded  to  this  office  with  the  application  for  pay- 
ment, bearing  no  endorsement  or  other  evidence  of  its  ne- 
gotiation. 

"Lydia  White,  a  widow  pensioner,  died  intestate  at  the 

§lace  of  her  legal  domicile,  Bryant,  Indiana,  on  May  5, 1909. 
he  left  no  estate  for  which  letters  of  administration  will  be 
required.  The  claimant  paid  the  funeral  expenses  of  the 
decedent.  Claims  for  such  expenses  are  preferred  under  the 
laws  of  Indiana  over  the  claims  of  other  creditors. 

"  I  hold  and  so  decide,  upon  this  state  of  facts,  that  no 
payment  of  the  pension  due  Lydia  White  for  the  quarter 
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ended  May  4, 1909,  was  made  to  her  during  her  lifetime;  that 
the  money  for.  which  the  above-described  check  was  issued 
is  still  due  and  unpaid;  that  it  constitutes  an  asset  of  the 
estate  of  the  deceased  payee,  and  as  such  may  be  paid  in 
accordance  with  the  laws  of  the  State  of  Indiana  and  the 
practice  of  the  accounting  officers  of  the  Treasury  in  such 
cases. 

"As  this  decision  does  not  appear  to  be  in  harmony  with 
your  decision  of  March  13,  1909  (15  Comp.  Dec,  543),  in 
which  it  was  held  that  money  appropriated  to  pay  pensions 
did  not  become  assets  of  the' estate  of  a  deceased  person  or 
liable  for  the  payment  of  his  debts  '  unless  it  shall  be  paid 
to  the  pensioner  in  his  lifetime  and  thereby  become  a  part 
of  his  general  assets,'  it  is  submitted,  in  pursuance  of  the 
requirements  of  law,  for  your  approval,  disapproval,  or  mod- 
ification and  further  action  in  the  matter  here  suspended." 

The  facts  in  the  Auditor's  construction,  supra^  are  not 
similar  to  the  facts  in  the  decision  by  this  office  of  March  13, 
1909  (15  Comp.  Dec,  543),  to  which  the  Auditor  refers.  In 
said  decision  it  was  ruled  that  where  a  deserted  wife  of  a 
pensioner  died  without  cashing  or  negotiating  a  check  drawn 
in  her  favor  in  payment  of  one-half  of  the  amount  of  his 
pension  under  the  act  of  March  3,  1899  (30  Stat,  1379),  the 
mere  issuing  and  delivering  of  the  check  to  her  did  not  con- 
stitute payment,  and  it  was  not  an  asset  of  her  estate.  That 
decision  was  and  is  limited  to  its  facts. 

In  the  present  case  the  check  was  issued  to  a  widow  pen- 
sioner^ who  had  died  the  day  before  the  check  was  issued. 
The  check  never  came  into  her  possession  in  her  lifetime; 
but  she  had  executed  a  voucher  subsequent  to  which  she  died, 
and  the  pension  was  due  at  the  date  of  her  death.  The  case 
seems  to  be  controlled  by  the  act  of  March  2,  1895  (28  Stat, 
964),  which  provided: 

"  That  from  and  after  the  twenty-eighth  day  of  Septem- 
ber, eighteen  hundred  and  ninety-two,  the  accrued  pension 
to  the  date  of  the  death  of  any  pensioner,  or  of  any  person 
entitled  to  a  pension  having  an  application  therefor  pending, 
and  whether  a  certificate  therefor  shall  issue  prior  or  sub- 
sequent to  the  death  of  such  person,  shall,  in  the  case  of  a 
Serson  pensioned,  or  applying  for  pension,  on  account  of  his 
isabilities  or  service,  be  paid,  first,  to  his  widow;  second, 
if  there  is  no  widow,  to  his  child  or  children  under  the  age 
of  sixteen  years  at  his  death;  third,  in  case  of  a  widow,  to 
her  minor  children  under  the  age  of  sixteen  years  at  her 
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death.  Such  accrued  pension  shall  not  be  considered  a  part 
of  the  assets  of  the  estate  of  such  deceased  person,  nor  be 
liable  for  the  payment  of  the  debts  of  said  estate  in  any  case 
whatsoever,  but  shall  inure  to  the  sole  and  exclusive  benefit 
of  the  widow  or  children.  And  if  no  widow  or  child  survive 
such  pensioner,  and  in  the  case  of  his  last  surviving  child 
who  was  such  minor  at  his  death,  and  in  case  of  a  dependent 
mother,  father,  sister,  or  brother,  no  payment  whatsoever  of 
their  accrued  pension  shall  be  made  or  allowed  except  so 
much, as  may  be  necessary  to  reimburse  the  person  who  bore 
the  expense  of  their  last  sickness  and  burial,  if  they  did  not 
leave  sufficient  assets  to  meet  such  expense.  And  the  mail- 
ing of  a  pension  cheeky  drawn  by  a  pension  agent  in  pay- 
ment of  a  pension  di^y  to  the  address  of  a  pensioner^  shall 
constitute  payment  in  the  event  of  the  death  of  a  pensioner 
subsequent  to  the  execution  of  the  voucher  therefor.  And  all 
prior  laws  relating  to  the  payment  of  accrued  pension  are 
hereby  repealed." 

The  act,  siipra^  relates  to  the  disposition  of  accrued  pension 
in  the  event  of  the  death  of  a  pensioner,  but  the  italicized 
paragraph  makes  the  mailing  of  the  check  constitute  pay- 
ment in  the  event  of  the  death  of  the  pensioner  subsequent  to 
the  execution  of  the  voucher  therefor ;  and  taking  the  act  as  a 
whole,  the  mailing  of  the  check  is  meant  to  constitute  pay- 
ment in  the  sense  that  the  pension  for  which  the  check  was 
issued  and  mailed  shall  not  be  subject  to  the  other  provisions 
of  the  act  and  hence  shall  not  be  considered  as  in  the  status 
of  accrued  pension.  Between  the  date  of  execution  of  the 
voucher  and  the  issuing  and  mailing  of  the  check  a  period 
of  time  generally  elapses,  usually  a  short  one;  the  act,  how- 
ever, does  not  require  that  the  check  shall  be  mailed  prior  to 
the  death,  but  the  mailing  of  the  check  is  to  constitute  pay- 
ment in  the  event  the  death  is  subsequent  to  the  execution  of 
the  voucher,  and  the  provision  in  question  evidently  has 
reference  to  a  death  in  the  interval  between  the  execution  of 
the  voucher  and  the  receipt  of  a  check  issued  in  payment 
thereon.  The  check  issued  to  the  widow  pensioner  in  the 
present  case  was  a  payment  to  her  in  the  sense  in  which 
payment  is  meant  by  the  act  of  1895,  supra^  and  the  proceeds 
thereof  are  therefore  an  asset  of  her  estate. 

The  conclusions  are  not  aflfected  by  the  act  of  March  4, 
1909  (35  Stat.,  1057),  giving  the  Commissioner  of  Pensions 
jurisdiction  to  settle  claims  for  reimbursement  of  the  last 
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sickness  and  burial  of  a  deceased  pensioner.    The  claims 
therein  concerned  are  against  accrued  pension. 
The  conclusion  of  the  Auditor  is  approved. 


CLAIM  FOR  FREIGHT  LOST  IN  TRANSIT. 

Where  goods  are  delivered  by  a  consignor  to  a  common  carrier  for 
account  of  a  consignee,  the  title  passes  to  the  consignee  at  the 
time  of  delivery  to  the  carrier,  In  the  absence  of  a  special  con- 
tract to  the  contrary. 

Where  the  agreement  is  to  deliver  at  a  designated  place,  freight  pre- 
paid, the  delivery  at  that  place  must  be  made,  and  the  title  re- 
mains in  the  consignor  while  in  transit,  and  the  goods  are  at  his 
risk  as  between  himself  and  the  consignee. 

Where  goods  are  to  be  delivered  at  a  nonagency  station,  freight  pre- 
I>aid,  unloading  them  at  the  usual  place  and  In  the  usual  manner 
according  to  the  custom  of  the  place  constitutes  a  sufficient  de- 
livery to  pass  the  title  to  the  consignee,  provided  he  has  agreed  to 
accept  delivery  at  such  place. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War, 
June  26,  1909.) 

By  your  authority  the  Chief  of  Engineers,  U.  S.  Army, 
under  date  of  June  3, 1909^  requests  a  decision  of  the  question 
whether  he  would  be  authorized  to  pay  the  claim  of  the 
Standard  Supply  and  Equipment  Company  for  325  feet  of 
f -inch  "  Hercules  "  steel  wire  hoisting  rope  at  12J  cents  per 
foot,  $40.63,  which  was  shipped,  but  never  received,  in  accord- 
ance with  the  following  order : 

"  Engineer  Office,  U.  S.  Army, 

"  Pittsburg,  Pa.,  P.  O,  Box  12Jfi, 

"  Pel.  n,  1908. 
"  Standard  Sup.  &  Equip.  Co.,  City: 

"  In  accordance  with  your  tel.  proposal  of  13th  instant, 
which  is  hereby  accepted  for  these  items,  vou  will  please  de- 
liver to  Geo.  o.  Nutt,  supt.  derrick  boat  No,  3,  LcJck  No.  3, 
Pa.  (P.  &  L.  E.  R.  R.),  the  following  articles,  freight  pre- 
paid, and  send  itemized  bill  in  duplicate  to  this  office: 
"  325  ft.  f "  '  Hercules  '  steel  wire  hoisting  rope  12J  t  ft* 
"  Confirming  tel.  order  13th  inst. 

"H.  C.  Newcomer, 
"  Major,  Corps  of  Engineers,  U.  S.  A.^ 


\ 
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This  order  provided  for  delivery  of  the  rope  to  Greorge  S. 
Nutt,  superintendent  derrick  boat  No.  3,  Lock  No.  3,  Pa. 
(Pittsburgh  and  Lake  Erie  Railroad),  the  freight  to  be  pre- 
paid. 

The  contract  was  not  reduced  to  writing  and  signed  by  the 
parties  with  their  names  at  the  end  thereof,  as  required  by 
section  3744  of  the  Revised  Statutes,  and  there  could  not, 
therefore,  be  a  sale  so  as  to  pass  title  until  the  property  was 
delivered  in  accordance  with  the  terms  of  the  order,  but  if 
delivery  was  so  made  the  title  would  pass  and  the  fact  that 
the  contract  was  not  in  writing  and  signed  would  be  imma- 
terial.    ( United  States  v.  Andrews  <&  Co.^  207  U.  S.,  229, 243.) 

The  Government  never  received  the  property,  and  the  only 
question  is  whether  there  was  such  a  delivery  as  would  pass 
the  title.  In  the  case  cited  the  Supreme  Court  stated  the  gen- 
eral rules  as  to  the  place  of  delivery  to  be  (p.  240) : 

"  That  as  a  general  rule  the  delivery  of  goods  by  a  con- 
signor to  a  common  carrier  for  account  of  a  consignee  has 
effect  as  delivery  to  such  consignee  is  elementary.  That 
where  a  purchaser  of  goods  directs  their  delivery  for  his  ac- 
count to  a  designated  carrier,  the  latter  becomes  the  agent  of 
the  purchaser,  and  delivery  to  such  designated  carrier  is  a 
le^I  delivery  to  the  purchaser  is  also  beyond  question.  Cer- 
tam  also  is  it  that  when  on  the  delivery  of  the  goods  to  a 
carrier  bills  of  lading  are  issued  for  the  delivery  or  the  goods 
to  the  consignee  or  his  order,  the  acceptance  by  the  consignee 
of  such  bills  of  lading  constitutes  a  delivery.  Of  course,  the 
presumption  of  delivery -arising  from  the  application  of  any 
or  all  of  these  elementary  rules  would  not  control  in  a  case 
where  by  contract  it  clearly  appeared  that,  despite  the  ship- 
ment, the  goods  should  remain  at  the  risk  of  the  consignor 
until  arrival  at  the  point  of  ultimate  destination.  And 
such  in  effect  is  the  contention  here  made  on  behalf  of  the 
Government." 

The  court  then  found  that  there  was  no  such  special  con- 
tract as  would  take  the  case  out  of  the  general  rules  and  gave 
judgment  for  the  amount  claimed. 

There  is  no  dispute  about  the  fact  that  the  rope  was  de- 
livered to  the  carrier  indicated  in  the  order,  and  if  it  be  held 
that  this  was  to  be  a  delivery  to  the  common  carrier  for  ac- 
count of  the  consignee,  the  first  two  rules  above  stated  would 
be  applicable  and  the  decision  cited  would  be  decisive  of  this 
case. 

86464r-vol  15-09 56 
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The  order  required  delivery  to  be  made  to  George  S.  Nutt, 
superintendent  derrick  No.  3,  Lock  No.  3,  Pa.  (Pittsburgh 
and  Lake  Erie  Railroad) .  Lock  No.  3,  Pa.,  is  a  nonagency 
station  on  the  Pittsburgh  and  Lake  Erie  Railroad.  The 
freight  was  to  be  prepaid  and  itemized  bill  in  duplicate  was 
to  be  sent  to  the  engineer  office^  United  States  Army,  in  Pitts- 
burg, that  gave  the  order.  No  bills  of  lading  or  duplicates 
thereof  were  required  to  be  sent  with  the  itemized  bill,  or,  so 
far  as  appears,  were  sent.  When  the  rope  was  not  delivered 
it  was  traced  as  the  property  of  the  seller,  the  Standard 
Supply  and  Equipment  Company, 

I  am  of  the  opinion  that  these  facts  show  that  delivery 
was  to  be  made  at  Lock  No.  3,  and  bring  this  order  fairly 
within  the  rule  stated  in  the  case  of  Buckingham  v.  Dake 
(112  Fed.  Rep.,  258,  270),  that— 

"  When  the  vendor  by  the  terms  of  the  contract  is  to  pay 
the  freight  to  the  place  of  delivery,  the  place  of  delivery 
becomes  the  place  of  sale,  and  title  is  not  divested  until  the 
transportation  is  at  an  end.  {Taylor  v.  Cole^  111  Mass.,  363; 
Brewing  Co.  v.  De  France^  91  Iowa,  108.)" 

The  place  of  delivery  of  the  property  agreed  upon  was  at 
Lock  No.  3.  The  title  an5  risk  of  transportation  was,  there- 
fore, with  the  company  until  the  goods  arrived  at  this  point 
Lock  No.  3  being  a  nonagency  statioitpif  the  rope  was  un- 
loaded at  this  point  in  accordance  with  the  ^S^al  custom  of 
delivering  freight  at  such  point,  this  would  con^fi^lle  a  good 
delivery  by  the  carrier.  {Allam  v.  R.  R.  Co,^  ISsVit'  ^^^' 
178.)  The  order  having  been  given  in  contemplation  of^ch 
a  delivery,  the  unloading  of  the  rope  by  the  carrier  at^® 
point  indicated  would  complete  the  delivery,  so  far  as  thl 
seller  was  concerned,  and  the  title  would  then  pass. 

The  carrier  claims  that  the  rope  was  unloaded  at  Lock 
No.  3.  The  rope,  however,  was  never  received  by  the  Gov- 
ernment, although  it  appears  that  its  agent  was  <mi  the  look- 
out for  it.  This  raises  an  issue  of  fact  as  to  whether  the 
rope  was  unloaded  by  the  carrier  at  the  point  designated  at 
the  usual  time,  and  at  the  usual  place,  and  in  the  usual  man- 
ner of  unloading  fre'ght  to  be  received  at  Lock  No.  3. 

This  question  must  be  decided  by  your  Departmeirt,  and 
if  it  is  found  as  a  fact  that  the  rope  was  unloaded  at  the 
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usual  tiine,  and  at  the  usual  place,  and  in  the  manner  of  un- 
loading freight  to  be  received  at  Lock  No.  3,  you  would  be 
authorized  to  pay  for  it.  If  it  is  found  that  it  was  not  so 
unloaded,  you  would  not  be  authorized  to  pay  for  it. 


ADDITIONAL  PAY  OF  ENLISTED  MEN  OF  THE 
NAVY  FOR  DETENTION  BEYOND  EXPIRATION 
OF  ENLISTMENT. 

Where  the  enlistment  of  an  enlisted  man  of  the  Navy  expires  while  the 
vessel  on  which  he  is  serving  is  making  a  voyage  and  he  is  per- 
mitted, at  his  own  request,  to  remain  on  the  vessel  until  it 
returns  to  the  United  States,  he  is  not  detained  in  the  service 
within  the  meaning  of  section  1422  of  the  Revised  Statutes,  and  is 
not  entitled  to  one-fourth  additional  pay  thereunder. 

{Decmon  hy  Assistant  Comptroller  Mitchell,  June  28 y  1909.) 

The  Auditor  for  the  Navy  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision  of  June 
9, 1909,  as  follows: 

"  William  Smith,  chief  turret  captain,  U.  S.  Navy,  has  sub- 
mitted a  claim  to  this  office  for  one- fourth  additional  pay  for 
detention  beyond  the  term  of  his  enlistment. 

"  The  following  is  a  copy  of  his  application : 

" '  In  accordance  with  section  1422  of  the  Revised  Statutes 
of  the  United  States  and  article  1196,  par.  1,  U.  S.  Navy 
Regulations,  as  amended,  which  reads  to  the  effect  that  all 
persons  reentering  to  serve  until  the  return  of  the  ship  upon 
which  they  are  serving  to  an  Atlantic  or  Pacific  port  shall 
receive  an  addition  of  one-fourth  of  their  former  pay,  I  re- 
spectfully request  that  I  be  allowed  the  sum  of  fifty-one  dol- 
lars and  sixty-four  cents  ($51.64). 

"'My  enlistment  expired  December  13,  1908,  and  I  was 
detained  in  the  service  on  board  the  U.  S.  S.  Illinois  until 
February  23,  1909.' 

"  The  following  is  a  copy  of  Smith's  request  to  remain  on 
board  the  Illinois: 

" '  U.  S.  S.  Illinois, 
" '  Port  Townsend,  Wash.,  May  21,  1908. 

" '  Sir  :  1.  I  respectfully  request  that  I  be  allowed  to 
remain  on  board  this  vessel  the  remainder  of  my  current  en- 
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listment  and  until  arrival  of  the  Atlantic  Fleet  on  the  east 
coast  of  the  United  States. 

" '  2.  My  current  enlistment  expires  December  13th,  1908. 
" '  Very  respectfully, 

"  '(S^d.)  William  Smith, 

" '  Uhtef  Turret  Captain^  U.  S.  Navy. 

"  'J.  M.  BOWYER, 

" '  Captain^  V.  S.  iV.,  Comm/mding  U.  S.  S.  Illinois.^ 

"The  following  is  a  letter  from  Rear- Admiral  Sperry 
and  indorsements  thereon : 

" '  Office  of  the  Commander  in  Chief, 

" '  United  States  Atlantic  Fleet, 


" '  U.  S.  S.  Connecticut,  Flagship, 

" '  San  Francisco^  Cal.^  June  5, 1908. 


" '  Sir:  1.  Referring  to  the  bureau's  letter  No.  918-299,  of 
the  23d  ultimo,  directmg  that  hereafter  no  man  will  be  held 
in  the  service  after  the  expiration  of  his  enlistment  to  make 
up  time  lost  by  unauthorized  absence : 

" '  I  have  the  honor  to  inform  the  bureau  that  there  are 
several  men  in  the  fleet  who,  in  consequence  of  this  order, 
have  had  their  expiration  of  enlistment  advanced,  and  who 
would  have  been  transferred  to  the  Maine  and  Alabama  had 
the  change  in  their  date  of  expiration  of  enlistment  been 
known  in'  time  to  effect  the  transfers  before  the  sailing  of 
these  vessels. 

" '  2.  Instructions  are  requested  as  to  the  disposition  of 
(a^  men  whose  time  will  expire  prior  to  December  1,  1908; 
(b)  men  whose  enlistments  expire  during  December  and 
who  do  not  request  permission  to  complete  the  cruise  to  the 
Atlantic  coast. 

"  *  Very  respectfully, 

" '  C.  S.  Sperry, 
"  *  Rear-Admiral^  V.  S.  Navy^ 

" '  Commander  in  Chiefs 
" '  United  States  Atlantic  Fleet. 

" '  The  Secretary  of  the  Navy, 

" '  Navy  Department^  Washington^  D.  G. 
"'(Bureau  of  Navigation.)' 

" '  Bureau  of  Navigation,  June  18/08. 
" '  Subject:  Commander  in  chief,  Atlantic  Fleet:  Transfer 

of  men. 
" '  Respectfully  returned  to  the  commander  in  chief,  U.  S. 
Atlantic  Fleet. 

" '  1.  The  chief  of  bureau  directs  me  to  request,  in  regard 
to  disposition  of  men  mentioned  in  paragraph  two,  subheads 
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"  a  "  and  "  b,"  that  they  be  transferred  to  the  Independence 
prior  to  the  sailing  of  the  Atlantic  Fleet. 

" '  2.  Return  of  letters  requested  through  the  commandant, 
navy-yard,  Mare  Island. 

" '  W.  R.  Shoemaker, 
"  *  Lieut.  Commander^  U.  S.  N? 

"The  Chief  of  the  Bureau  of  Navigation,  in  reply  to  a 
letter  from  this  office,  states : 

" '  The  bureau  has  re-read  the  decision  of  the  Comptroller 
of  the  Treasurjr,  dated  July  24th,  1907,  in  the  case  of  R. 
Durrett,  coxswain,  and  considers  that  the  facts  are  not  par- 
allel with  those  obtaining  in  the  case  of  the  men  who  re- 
mained with  the  fleet. 

"  *  It  was  necessary,  in  filling  the  complement  of  the  bat- 
tleships in  anticipation  of  the  extended  cruise,  to  use,  as 
far  as  possible,  seasoned  and  experienced  men.  While  it  is 
probable  that  the  experienced  men  whose  terms  were  about  to 
expire,  who  signed  form  59,  did  so  with  the  personal  view  of 

Earticipatinfi^  in  the  maijy  advantages  of  the  cruise,  the 
ureau  availed  itself  of  their  service  for  the  sole  interest  of 
the  Government,  and  their  retention  was  for  the  public  in- 
terest.' 

"  In  Durretfs  case,  the  man  made  application  to  remain 
on  the  flagship  Rainbow  until  the  June  transport  of  1906. 
The  Comptroller,  in  MS.  Dec,  July  24, 1907,  said: 

" '  Durrett's  detention  was  at  his  own  request  and  not  such 
detention  as  contemplated  by  section  1422  of  the  Revised 
Statutes.' 

"  It  appears  from  the  evidence  in  this  case  that  Smith 
belonged  to  one  of  the  vessels  composing  the  fleet  to  the 
Pacific,  and  while  the  vessel  on  which  he  was  doing  duty 
was  at  Port  Townsend,  Wash.,  he  made  application  May  21, 
1908,  to  remain  on  board  the  vessel  the  remainder  ot  his 
current  enlistment,  and  until  arrival  of  the  Atlantic  Fleet 
on  the  east  coast  of  the  United  States. 

"  His  enlistment  expired  December  13,  1908,  while  the 
fleet  was  en  route  from  Port  Townsend  to  the  Hampton 
Roads,  Va.  I  think  the  facts  in  this  case  are  distinguished 
from  that  of  Durrett^  supra. 

"  The  commanding  officer  of  the  Rainbow  did  not  seek  to 
retain  him  in  the  service,  but  allowed  him  to  remain  for  his 
own  convenience.  In  the  present  case  the  department  de- 
sired to  retain  all  experienced  men  in  the  service  while  the 
fleet  was  en  route  from  the  Atlantic  to  the  Pacific  and  return. 
It  was  of  more  benefit  to  the  service  to  retain  such  men  than 
to  the  men  themselves,  and  I  concur  in  the  views  expressed 
by  the  department,  and  I  am  of  opinion,  and  so  decide,  that 


Digitized  by  VjOOQIC 


886  DECISIONS  OF   THE  COMPTBOLLER. 

the  claimant  was  detained  in  the  service  beyond  the  term  of 
his  enlistment  within  the  meaning  of  section  1422  of  the 
Revised  Statutes  as  amended  by  the  act  of  March  3, 1875  (18 
Stat.,  484) ,  and  is  entitled  to  the  one-fourth  additional  pay 
authorized  by  said  section." 

Section  1422,  Revised  Statutes,  as  amended  by  the  act  of 
March  3,  1875  (18  Stat.,  484),  provides: 

"  That  it  shall  be  the  duty  of  the  commanding  officer  of  any 
fleet,  squadron,  or  vessel  acting  singly,  when  on  service,  to 
send  to  an  Atlantic  or  to  a  Pacific  port  of  the  United  States, 
as  their  enlistment  may  have  occurred  on  either  the  Atlantic 
or  Pacific  coast  of  the  United  States,  in  some  public  or  other 
vessel,  all  petty  officers  and  persons  of  inferior  ratings  de- 
siring to  go  there  at  the  expiration  of  their  terms  of  enlist- 
ment, or  as  soon  thereafter  as  may  be,  unless,  in  his  opinion, 
the  detention  of  such  persons  for  a  longer  period  should  be 
essential  to  the  public  interests,  in  which  case  he  may  detain 
them,  or  any  of  them,  until  the  vessel  to  which  they  belong 
shall  return  to  such  Atlantic  or  Pacific  port.  *  *  *  And 
that  all  persons  who  shall  be  so  detained  beyond  their  terms 
of  enlistment  or  who  shall,  after  the  termination  of  their  en- 
listment, voluntarily  reenter  to  serve  until  the  return  to  an 
Atlantic  or  Pacific  port  of  the  vessel  to  which  they  belong, 
and  their  regular  discharge  therefrom,  shall  receive  for  the 
time  during  which  they  are  so  detained,  or  shall  so  serve  be- 
yond their  original  terms  of  enlistment,  an  addition  of  one- 
fourth  of  their  former  pay." 

The  said  statute  provides  for  the  payment  of  one-fourth 
additional  pay  for  service  beyond  the  expiration  of  their 
terms  of  enlistment  to  two  classes  of  enlisted  men: 

First.  Those  whose  terms  of  enlistment  expire  while  away 
from  the  United  States  and  who,  after  the  termination  of 
their  enlistment,  voluntarily  reenter  to  serve  until  the  return  to 
an  Atlantic  or  Pacific  port  of  the  vessel  to  which  they  belong. 

Second.  Those  whose  terms  of  enlistment  expire  while  thej' 
are  away  from  the  United  States  and  who  desire  to  go  to  the 
coast  of  the  United  States  on  which  enlisted  at  the  expiration 
of  their  terms  of  enlistment,  but  who  are  detained  in  the  serv- 
ice for  the  public  interests. 

Smith  did  not  reenter  the  service  after  the  expiration  of 
his  enlistment  on  December  13,  1908,  so  he  does  not  come 
within  the  first  class. 

He  was  not  detained  in  the  service  within  the  ordinary 
legal  meaning  of  the  term.     In  Bouvier's  Law  Dictionary 
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"  detainer  "  is  defined  as  "  the  act  of  keeping  a  person  against 
his  will ;  "  and  "  detention  "  as  "  the  act  of  retaining  and  pre- 
venting the  removal  of  a  person  or  property."  The  words 
"  detention  "  and  "  detained,"  as  used  in  the  statute,  clearly 
imply  the  use  of  force,  physical  or  moral.  Neither  was 
used  in  this  case.  Smith,  on  May  21,  1908,  before  his  vessel 
left  the  United  States,  knowing  that  his  term  of  enlistment 
would  expire  December  13,  1908,  voluntarily  requested  to  be 
allowed  to  remain  on  board  his  vessel  until  it  reached  an 
Atlantic  port.  At  the  time  he  made  said  request  his  vessel 
was  at  Port  Townsend,  on  the  Pacific  coast.  The  permission 
was  at  his  request  and  for  his  own  convenience.  It  is  fair 
to  presume  he  desired  to  make  the  trip  which  it  was  supposed 
the  vessel  was  about  to  make,  and  had  he  not  made  said  re- 
quest he  would  not  have  been  taken  on  said  voyage.  He, 
therefore,  does  not  come  within  the  second  class. 
The  decision  of  the  Auditor  is  disapproved. 


FURNISHING  OF  INCREASED  ACCOMMODATIONS 
BY  RAILROAD  COMPANY  UPON  AN  ALTERED 
TRANSPORTATION  REQUEST. 

A  railroad  company  that  furnishes  increased  accommodations  upon 
an  altered  transportation  request,  not  duly  authenticated,  does  so 
at  its  own  risk ;  but  the  furnishing  of  such  accommodations  hav- 
ing been  duly  approved,  payment  therefor  is  authorized. 

When  an  employee  finds  it  necessary  to  incur  an  additional  expense 
above  that  authorized  by  the  transportation  request  as  issued  to 
him,  he  should  pay  the  same  and  present  his  claim  for  reim- 
bursement. 

{Decision  hy  Comptroller  Tracewell^  June  29,  1909.) 

The  Secretary  of  the  Treasury  appealed  June  23,  1909, 
from  the  action  of  the  Auditor  for  the  Treasury  Department 
in  settlement  No.  9713,  dated  May  27, 1909,  of  the  New  York, 
New  Haven  and  Hartford  Railroad  Company. 

The  appeal  is  for  the  $2  disallowed  by  the  Auditor,  as 
follows : 

"  Transportation  request  No.  1804  was  properly  filled  out 
for  first-class  limited  transportation  for  one  from  Boston, 
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Mass.,  to  New  York,  N.  Y.  To  this  request  has  been  added 
by  some  one,  '  Via  Merchants  Limited,'  which  increases  the 
value  of  the  request  from  $4.65,  the  correct  rate,  to  $6.65,  the 
amount  charged,  resulting  in  an  excess  diarge  of  $2,  which 
is  disallowed." 

The  Auditor  makes  the  further  statement,  as  follows: 

"  By  way  of  further  explanation  of  the  deduction  of  $2, 
it  may  be  said  that  the  disallowance  of  this  amount  was  in 
accordance  with  the  practice  of  this  office  ^7hen  settling  bills 
for  passenger  transportation,  namely,  to  allow  only  the  class 
of  transportation  specified  on  the  request  over  the  signature 
of  the  Assistant  Secretary  of  the  Treasury.  Request  No. 
1804,  the  one  here  involved,  was  issued  in  blank  as  to  railroad 
name  and  ultimate  points  of  travel  but  not  as  to  class  or  kind 
of  transportation  authorized,  it  being  specified  that '  1st  class 
limited  transportation '  should  be  furnished.  With  the  sig- 
nature of  the  Assistant  Secretary  to  this  request  it  is  held 
that  there  was  no  authority  for  changing  the  class  of  trans- 
portation. Even  if  the  notation  made  by  some  one  on 
the  face  of  the  request  had  been  made  according  to  par.  2 
of  the  instructions  on  the  back,  it  could  not  have  oeen  recog- 
nized as  it  caused  an  excess  over  the  cost  of  travel  ordered. 

"  The  ticket  agent  should  not  have  issued  excess  fare  trans- 
portation on  this  request,  but  he  no  doubt  did  it  in  good  faith 
and  it  is  thought  the  company  should  be  paid  the  amount. 
It  is  suggested  that  the  company  be  paid  the  $2  by  the 
holder  oi  the  request.  A  claim  for  reimbursement,  if  the  ex- 
penditure is  allowed,  could  be  submitted  in  the  usual  manner." 

The  Secrelary  of  the  Treasury  appeals  as  follows : 

"  It  appears  that  the  inspector  who  issued  Request  No. 
1804,  to  the  New  York,  New  Haven  &  Hartford  R.  R.  Co., 
for  transportation  on  January  22,  1909,  from  Boston  to  New 
York,  was  delayed  at  Quincy,  while  supervising  a  shipment 
of  testing  instruments  on  a  Government  bill  of  lading,  and 
hence  missed  the  through  connection  which  he  would  have 
otherwise  made  at  Boston.  Under  his  instructions  it  was 
necessary  that  this  inspector  should  be  in  New  York  City  at 
as  early  a  date  as  practicable  after  leaving  Quincy  in  order 
to  make  an  inspection  and  test  of  work  performed  under  a 
contract  for  additional  lighting,  etc  Therefore,  transporta- 
tion was  obtained  in  Boston  by  what  is  known  as  the  '  Mer- 
chants Limited,'  involving  an  expenditure  of  $2  for  extra 
fare,  which  includes  a  seat  in  a  parlor  car. 

"  The  action  of  the  inspector  is  approved,  and  it  is  respect- 
fully requested  that  the  account  of  the  railroad  company  may 
be  so  revised  that  the  charge  of  $2,  disallowed  by  the 
Auditor,  may  be  restored  and  proper  payment  made  thereof." 


Digitized  by  VjOOQIC 


LEAVE  OP  ABSENCE  PAY,   NAVY.  889 

The  Auditor  further  reports  as  follows: 

"  This  is  another  one  of  the  several  disallowances  made 
during  March  and  April,  all  of  which  were  made  because  the 
class  of  transportation  originally  specified  in  the  transporta- 
tion requests  over  the  signature  oi  the  Secretary  had  been 
entirely  disregarded. 

"The  administrative  offices  interested  have,  afterwards, 
obtained  the  approval  of  the  Secretary  for  the  actual  travel 
performed,  but  this  office  does  not  know  of  an  instance  where 
the  action  of  the  holder  of  a  request  in  raising  its  value  over 
the  signature  of  the  Secretary  has  had  the  Secretary's  ap- 
proval. As  that  is  the  point  involved  in  these  disallowances 
against  railroad  companies,  in  order  that  they  may  be  made 
to  reco^ize  the  signature  of  the  Secretary  as  meaning  some- 
thing, it  is  respectfully  requested  that,  if  consistent,  this 
point  be  referrea  to  in  the  Comptroller's  decision,  so  that  this 
office  may  be  governed  in  its  future  action.  If  the  holder  of 
a  request  has  the  right  to  change  it  as  to  class  of  transporta- 
tion when  the  class  is  specified  over  the  signature  of  the  Sec- 
retary, this  office  will,  of  course,  be  governed  accordingly." 

When  an  employee  finds  it  necessary  to  incur  an  additional 
expense  above  that  authorized  by  the  request  as  issued  to  him, 
he  should  pay  the  same  and  present  his  claim  for  reimburse- 
ment, which  if  properly  approved  may  then  be  paid  to  him. 

The  railroad  company  that  furnishes  different  accommoda- 
tions upon  an  altered  request  (not  duly  authenticated)  does 
so  at  its  own  risk. 

The  furnishing  of  increased  accommodations  in  this  case 
having  been  duly  approved,  the  payment  therefor  is  author- 
ized and  will  be  so  certified  to  the  Auditor. 


LEAVE  OF  ABSENCE  PAY  OF  PAYMASTERS' 
CLEEKS  OF  THE  NAVY. 

Paymasters*  clerks  of  the  Navy,  who  are  entitled  under  the  act  of  May 
13,  1908,  tohile  on  duty  to  receive  the  same  pay  and  allowances 
as  warrant  officers  of  like  length  of  service  In  the  Navy,  are  not 
entiled  to  pay  when  on  leave  of  absence. 

{Assistant  Comptroller  Mitchell  to  Edwin  M.  Hacker^  as- 
sistant  paymaster^  U.  S,  Navy^  Juns  29^  1909.) 

I  have  received  your  letter  of  the  23d  instant,  as  follows: 

"A  decision  is  respectfully  requested  in  the  case  of  Paymas- 
ter's Clerk  P.  A.  Caro,  U.  S.  Jfavy,  chief  clerk  to  general 
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storekeeper,  navy-yard,  Pensacola,  Fla.,  under  the  following 
circumstances. 

"  He  has  requested  leave  of  absence  for  one  month  from 
July  1,  1909.  As  Caro  is  paid  as  a  paymaster's  clerk,  U.  S. 
N.,  according  to  the  provisions  of  the  act  of  May  13,  1908, 
is  he  entitled  to  one  month's  leave  per  year,  with  pay,  and  if 
so,  under  what  rate  of  pay  shall  he  oe  credited  ?  " 

The  provision  in  the  act  of  May  13,  1908  (35  Stat,  128), 
providing  pay  for  paymasters'  clerks,  is  as  follows: 

"  *  *  *  And  all  paymasters'  clerks  shall,  while  on  duty, 
receive  the  same  pay  and  allowances  as  warrant  officers  or 
like  length  of  service  in  the  Navy." 

Pay  is  thus  provided  for  paymasters'  clerks  wkUe  on  dutt/j 
and  a  person  on  leave  is  not  on  duty  of  any  kind.  {Colhoun 
V.  United  States,  38  Ct.  CI,  198,  200.)  Under  former  laws 
providing  pay  for  paymasters'  clerks  it  was  held  that  they 
were  not  entitled  to  pay  when  on  leave. 

See  decision  of  this  office  of  June  14, 1904  (10  Comp.  Dec., 
817).    It  was  said  in  that  decision: 

"The  pay  of  a  paymaster's  clerk  is  dependent  upon  his 

Performing  duty  or  at  least  holding  himself  in  readiness  to 
o  so,  and  I  am  not  aware  of  any  law  which  entitles  a  pay- 
master's clerk  to  pay  while  absent  from  station  and  duty  on 
leave  granted  him." 

I  am  of  opinion  that  you  are  not  authorized  to  credit 
Mr.  Caro  any  rate  of  pay  while  on  leave  granted  him. 


GENERAL  EXPENSES  OF  PUBLIC  BUILDINGS. 

Under  section  6  of  the  act  approved  May  30,  1908,  aH  moneys  appro- 
priated since  July  1,  1907,  for  purchase  of  sites  for  public  buUd- 
ings,  or  the  enlarjjenient  thereof,  or  for  construction,  enlargement, 
extension,  remodeling,  or  8i)ecial  repairs  of  public  buildings  under 
control  of  the  Treasury  Department,  shall  be  used  only  for  the 
specific  purposes  set  forth  in  the  legislation  malcing  the  appro- 
priation. All  incidental  expenses  incurred  In  connection  with 
the  foregoing  and  expenses  for  administrative  purposes,  unless 
specifically  enumerated,  are  chargeable  to  the  appropriation 
"  General  expenses,  public  buildings." 

{Decision  hy  Comptroller  Tracewell^  June  £9, 1909.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  his  decision  of  June 
25,  1909,  as  follows : 
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"  Section  6  of  the  *Act  to  increase  the  limit  of  cost  of  cer- 
tain public  buildings,'  etc.  (act  approved  May  30,  1908,  35 
Stat,  537),  provides: 

"*That  the  appropriations  made  to  carry  into  effect  the 
provisions  of  legislation  authorizing  the  acquisition  of  land 
for  sites  for  public  buildings  *  *  *  shall  be  deemed 
to  be  available  only  for  the  purposes  apeciiically  enumerated 
in  said  legislation,  *  *  *.  And  all  appropriations  made 
in  full  or  in  part  subsequent  to  July  1,  1907,  for  *  *  * 
the  acquisition  of  land  for  sites,  *  *  *  shall  be  subject 
to  the  provisions  hereof.' 

"  Section  5  of  the  same  act  provides: 

"  *  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  acquire,  by  purchase,  condemna- 
tion, or  otherwise,  a  suitable  site  for  the  United  States  post- 
office  *  *  *  in  each  of  the  cities  enumerated  in  this  sec- 
tion within  its  respective  limit  of  cost  hereby  fixed ;  *  *  *. 
United  States  post-office  at  New  Bedford,  Massachusetts,  one 
hundred  and  twenty-five  thousand  dollars.     *     *     * 

" '  United  States  post-office  at  Washington,  District  of 
Columbia,  five  hundred  thousand  dollars.' 

"  Under  the  above  provisions  of  the  act  approved  May  30, 
1908,  voucher  No.  21,  in  favor  of  H.  L.  Kust,  in  amount 
$150,  received  in  the  March,  1909,  account  of  W.  S.  Rich- 
ards, disbursing  clerk.  Treasury  Department,  appears  to  be 
for  services  in  appraising  new  post-office  site,  Washington, 
D.  C.,  and  same  is  charged  against  the  appropriation  for 
*  General  expenses  of  public  buudings,  1908  and  1909.' 

"  Voucher  No.  161,  in  favor  of  Laum  Snow,  in  amount 
$250,  received  in  the  same  account,  appears  to  be  '  for  ap- 
praising property  selected  for  the  site  of  the  new  post-office 
at  New  Bedford,  Mass.,'  and  same  is  charged  against  the 
appropriation,  '  Post-office,  New  Bedford,  Mass.' 

"  Prior  to  the  passage  of  the  act  above  mentioned,  it 
appears  to  have  been  the  universal  custom  of  the  adminis- 
trative offices  to  charge,  and  of  the  accounting  officers  to 
allow,  charges  of  this  character  against  the  appropriations 
for  site  or  site  and  building,  but  it  appears  to  have  been  the 
intent  of  Congress  in  passing  said  act  that  such  practice 
should  cease  and  that  all  appropriations  for  such  purposes 
made  subsequent  to  July  1, 1907,  should  be  available  only  for 
the  purposes  specifically  enumerated  in  the  legislation  author- 
izing the  acquisition  of  sites,  etc.,  and  to  carry  out  this 
intent  the  appropriation  for  '  General  expenses  of  public 
buildings,  1908  and  1909,'  was  made  in  the  deficiency  act 
approved  May  30, 1908  (35  Stat,  489). 

"  Since  the  passage  of  the  above  act,  and  up  to  this  time, 
all  expenses  incidental  to  the  purchase  of  sites,  etc.,  have  been 
charged  to  the  appropriation  for  '  General  expenses  of  public 
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buildings '  by  the  administrative  office,  so  far  as  I  am  aware, 
and  this  construction  has  been  adopted  by  this  office. 

"  I  find  that  the  appropriations  made  in  the  deficiency  act 
approved  May  30, 1908,  for  sites  for  post-offices  at  New  Bed- 
ford, Mass.,  and  Washington,  D.  C,  were  made  subsequent  to 
July  1,  1907 ;  that  the  cost  of  appraisal  of  said  sites  was  not 
specifically  enumerated  in  the  legislation  providing  for  the 
acquisition  of  said  sites,  but  was  an  expense  incidental  to  the 
acquisition  of  said  sites,  just  as  the  expenses  of  advertising 
for  bids  for  sites,  the  expenses  of  site  agents  in  examining 
and  reporting  on  the  availability  of  sites,  as  to  location,  cost, 
etc.,  the  expenses  of  surveying  sites,  etc.,  are  incidental  to  the 
acquisition  of  such  sites;  and  that  incidental  expenses  of  this 
character  are  properly  chargeable  to  the  appropriation  for 
'  General  expenses  of  public  buildings,  1908  and  1909.' 

"  I  hereby  decide  that  voucher  No,  161,  supra^  is  not  a 
proper  charge  against  the  appropriation  for  post-office,  New 
Bedford,  Mass.,  and  credit  for  same  is  suspended  pending 
the  receipt  of  your  decision  in  the  matter." 

The  appropriation  for  "  General  expenses  of  public  build- 
ings "  which  is  involved  appears  in  the  act  approved  May  30, 
1908  (35  Stat.,  489),  and  is  as  follows: 

"To  enable  the  Secretary  of  the  Treasury  to  execute  and 
give  effect  to  the  provisions  of  section  six  of  said  act,  and 
under  the  limitations  and  provisions  thereof,  twenty-five 
thousand  dollars,  to  be  immediately  available  and  continue 
available  for  expenditure  during  the  fiscal  year  nineteen 
hundred  and  nine;  but  this  act  shall  not  be  construed  to 
repeal  the  allowances  made  for  personal  services,  in  the  an- 
nual appropriations  under  the  control  of  the  Supervising 
Architect,  carried  in  the  sundry  civil  act  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  nine." 

An  additional  sum  of  $65,000  for  the  fiscal  year  1909  was 
appropriated  for  the  same  purposes  in  the  deficiency  act 
approved  March  4,  1909  (35  Stat,  913). 

The  public  building  omnibus  act  approved  May  30,  1908 
(35  Stat,  520),  contains  section  6,  to  which  reference  is  made 
in  the  above  appropriation,  and  is  quoted  in  part  in  the 
Auditor's  decision. 

I  think  Congress  intended  by  the  provisions  of  section  6 
of  the  act,  supra^  that  all  money,  appropriated  for  the  pur- 
chase of  sites  for  public  buildings  or  the  enlargment  thereof, 
or  for  construction,  enlargement,  extension,  remodeling,  or 
special  repairs  of  public  buildings  under  the  control  of  the 


Digitized  by  VjOOQIC 


GENERAL  EXPENSES  OF  PUBLIC  BUILDINGS.  893 

Treasury  Department,  shall  be  used  for  the  purposes  specific- 
ally enumerated  therein,  and  that  all  incidental  expenses 
connected  therewith  and  expenses  for  administrative  pur- 
poses, unless  specifically  enumerated,  shall  be  charged  to  the 
appropriation  for  general  expenses,  supra^  subject  to  the  pro- 
vision that  appropriations  made  prior  to  July  1,  1907,  for 
the  acquisition  of  land  for  sites,  or  the  enlargement  thereof, 
or  for  the  erection,  enlargement,  extension,  remodeling,  or 
special  repairs  of  public  buildings  under  the  control  of  the 
Treasury  Department,  or  any  of  the  annual  appropriations 
under  the  control  of  the  Supervising  Architect,  shall  be  avail- 
able for  the  employment  of  personal  services  in  the  Super- 
vising Architect's  office,  or  for  any  other  purpose  authorized 
by  law.  It  is  observed  that  the  appropriation  for  general 
expenses  expressly  excepts  the  annual  appropriations  under 
the  control  of  the  Supervising  Architect  carried  in  the  sundry 
civil  act  for  the  fiscal  year  ending  June  30,  1909,  from  the 
provisions  of  section  6  of  the  act  of  May  30,  1908,  supra. 
The  above  exceptions,  however,  do  not  apply  to  appropria- 
tions made  in  full  or  in  part  subsequent  to  July  1,  1907, 
for  extension  of  the  limits  of  cost  of  public  buildings  or  sites, 
or  for  the  acquisition  of  land  for  sites,  or  the  enlargement 
thereof,  or  for  the  erection,  enlargement,  extension,  remodel- 
ing, or  special  repairs  of  public  buildings  under  the  control 
of  the  Treasury  Department;  all  such  appropriations — ^that 
is,  those  last  mentioned — ^having  been  made  since  July  1, 1907, 
must  under  the  law  be  applied  to  the  specifically  enumerated 
purposes  for  which  made,  and  all  other  expenses,  incidental 
or  otherwise,  if  not  enumerated,  are  to  be  paid  from  general 
expenses. 

It  appearing  that  the  appropriation  for  the  acquisition  of 
a  site  for  a  post-office  in  New  Bedford,  Mass.,  was  carried  by 
the  act  approved  May  30,  1908  (35  Stat.,  534),  and  that  it 
does  not  come  within  the  class  of  exceptions  above  noted,  it. 
follows  that  said  appropriation  is  within  the  purview  of  sec- 
tion 6  of  the  act,  aupra^  and  that  any  expenditures  therefrom 
for  incidental  purposes,  and  for  the  employment  of  personal 
services  in  the  office  of  the  Supervising  Architect,  in  the  ab- 
sence of  specific  authorization,  are  prohibited. 

In  arriving  at  this  conclusion,  I  have  not  overlooked  my 
decision  of  July  28, 1908  (15  Comp.  Dec.,  49).    I  now  think, 
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in  view  of  the  laws  herein  cited,  that  the  said  decision  should 
be  confined  to  the  particular  case  therein  considered. 
Subject  to  the  foregoing,  the  Auditor's  decisiim  is  approved. 


LEAVE  PAY  OF  AN  ENLISTED  MAN  OF  THE 
NAVY  DETAILED  TO  PERFORM  THE  DUTIES 
OF  "SHIP'S  TAILOR." 

An  enlisted  man  of  the  Na^^y  regularly  detailed  to  perform  the  duties 
of  "  ship's  tailor  "  is  entitled  while  on  leave  to  the  additional  pay 
provided  by  General  Order  No.  186,  June  5,  1905,  of  the  Navy  De- 
partment, provided  no  one  has  been  detailed  to  perform  hia  duties 
as  "  ship's  tailor  "  during  his  absence  on  leave. 

{Assistant  Comptroller  Mitchell  to  H.  H.  BaUkiSy  paymas- 
ter^  U.  S.  Navy,  June  30^  1909.) 

I  have  received,  by  reference  of  the  Secretary  of  the  Navy, 
your  letter  of  May  8,  1909,  as  follows: 

"  I  respectfully  request  that  I  be  informed  whether  Philip 
Scala,  musician  first  class,  of  this  vessel,  who  has  been  regu- 
larly detailed  as  ship's  tailor,  is  entitled  to  the  extra  compen- 
sation as  ship's  tailor  while  away  on  leave  from  April  1  to 
April  30,  1909  (30  days). 

"  2.  His  regular  pay  is  $33.36  plus  10%  a  month,  and  the 
extra  pay  credited  to  him  is  $13.30  per  month." 

General  Order  No.  186,  June  5,  1905,  of  the  Navy  Depart- 
ment provides: 

"  Any  enlisted  man  of  the  Navy  detailed  to  perform  the 
duties  of  '  ship's  tailor '  on  board  of  a  vessel  having  a  com- 
plement of  six  hundred  men  or  more,  exclusive  of  marines, 
shall  receive  twenty  dollars  per  month  in  addition  to  the 
monthly  pay  of  his  rating;  on  a  vessel  having  a  complement 
of  from  three  hundred  to  six  hundred  men,  exclusive  of  ma- 
rines, fifteen  dollai-s  per  month  in  addition  to  the  monthly 
pay  of  his  rating;  on  a  vessel  having  a  complement  of  less 
than  three  hundred  men,  exclusive  of  marines,  ten  dollars 
per  month  in  addition  to  the  monthly  pay  of  his  rating.  Any 
enlisted  man  of  the  Navy  detailed  as  '  tailor's  helper '  on 
board  of  a  vessel  having  a  complement  of  six  hundred  men 
or  more,  exclusive  of  marines,  shall  receive  ten  dollars  per 
month  in  addition  to  the  monthly  pay  of  his  rating:  Pro- 
vided.  That  the  total  pay  of  an  enlisted  man  detailed  to  per- 
form the  duties  of  '  ship's  tailor '  shall  not  exceed  fifty  dol- 
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lars  per  month,  and  of '  tailor's  heli>er '  shall  not  exceed  forty 
dollars  per  month." 

General  Order  No.  178,  November  29,  1904,  of  the  Navy 
Department  provides: 

"  Ordinary  seamen  detailed  as  jacks-of-the-dust  or  as  lamp- 
lighters shall  receive  $5  per  month  in  addition  to  their  pay." 

In  34  MS.  Comp.  Dec.,  563,  August  17,  1905,  referring  to 
said  Greneral  Order  No.  178,  it  was  said : 

"To  entitle  an  ordinary  seaman  to  additional  pajr  under 
this  executive  order  I  am  of  opinion  that  it  is  sufficient  if 
the  detail  is  made,  and  he  is  entitled  to  the  pay  so  long  as  the 
detail  continues,  even  though  on  leave.  In  other  words,  it 
is  dependent  upon  the  detail  rather  than  upon  the  service." 

The  above  decision  was  rendered  on  the  understanding  that 
while  the  ordinary  seaman  detailed  as  jack-of-the-dust  was 
absent  on  leave  no  one  was  detailed  to  perform  his  duties  as 
such  in  his  absence. 

Said  General  Order  No.  186  also  makes  the  additional  pay 
dependent  upon  the  detail ;  but  if  another  person  should  be 
detailed  to  perform  the  duties  of  a  ship's  tailor  during  the 
absence  of  the  one  permanently  detailed  as  such,  I  think  the 
effect  of  the  temporary  detail  would  be  to  supersede  the 
permanent  detail  while  the  temporary  detaU  was  in  effect. 

The  cases  where  enlisted  men  are  detailed  as  crew  mess- 
men  and  appointed  Navy  mail  clerks  are  distinguished  as 
follows : 

General  Order  No.  61  of  October  17,  1901,  as  amended 
by  General  Order  No.  79  of  January  7,  1902,  provides  that 
"enlisted  men  detailed  as  crew  messmen  shall,  while  so 
acting,  except  when  assigned  as  reliefs  during  the  temporary 
absence  of  the  regular  crew  messmen,  receive  extra  compensa- 
tion at  the  rate  of  $5  per  month."  By  this  order  the  crew 
messman  would  be  entitled  to  receive  the  "extra  compen- 
sation" only  ''while  so  acting ^^  as  crew  messman.  In  the 
case  of  Navy  mail  clerks,  in  15  Comp.  Dec,  548,  it  was  held 
that,  as  the  statute  granted  the  compensation  "  for  such  serv- 
ices," the  right  thereto  was  dependent  upon  the  performance 
of  the  service  prescribed  by  the  act.  As  stated  above,  the 
additional  pay  given  to  the  enlisted  men  detailed  as  jack-of- 
the-dust  and  to  perform  the  duties  of  ship's  tailor  is  depend- 
ent upon  the  detail  rather  than  upon  the  service. 
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I  have  to  advise  you,  therefore,  that  if  no  one  was  de- 
tailed to  perform  the  duties  of  ship's  tailor  while  Scala  was 
absent  on  leave,  he  is  entitled  while  on  said  leave  to  the 
additional  pay  under  said  General  Order  No.  186.  If  some 
one,  however,  was  detailed  to  perform  such  duties  in  his 
absence,  he  is  not  entitled  to  said  additional  pay  while  on 
leave. 


PAYMENT  OF  SIX  MONTHS'  GRATUITY  TO 
WIDOWS  OR  DESIGNATED  BENEFICIARIES  OF 
OFFICERS  AND  ENLISTED  MEN  OF  THE  ARMY 
UNDER  ACT  OF  MARCH  3,  1909. 

The  act  of  March  3,  1909,  which  amends  the  act  of  May  11,  1908, 
authorizing  the  payment  of  six  months'  gratuity  pay  to  the 
widow  or  other  designated  beneficiary  of  an  officer  or  ^ilisted  man 
of  the  Army,  by  stipulating  that  such  payment  shall  be  made 
upon  notification  of  the  death  of  said  officer  or  enlisted  man  from 
wounds  or  disease  ^  not  the  result  of  his  own  misconduct,'*  instead 
of  from  wounds  or  disease  "contracted  in  his  line  of  duty,"  as 
provided  in  the  act  of  May  11,  1908,  speaks  only  from  its  date, 
and  is  applicable  only  In  the  cases  of  officers  and  enlisted  men  who 
die  subsequent  to  March  3,  1909. 

{Decision  by  Assistant  Comptroller  Mitchell,  June  SO,  1909.) 

The  Auditor  for  the  War  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision,  dated  the 
18th  instant,  making  an  original  construction  of  a  statute,  as 
follows : 

"  John  K.  Moore,  late  captain,  15th  U.  S.  Infantry,  was 
absent  on  ordinary  leave  from  June  25  to  August  26,  1908, 
and  died  from  typhoid  fever,  at  Fort  Leavenworth,  Kansas, 
September  8,  1908.  It  is  presumed  that  the  disease  was  not 
the  result  of  his  own  misconduct,  and  was  contracted  while  he 
was  on  leave  and  therefore  not  contracted  in  line  of  duty. 

"  In  the  examination  of  the  claim  of  his  designated  bene- 
ficiary, William  A.  Moore^  for  six  months'  pay  under  the  act 
of  May  11,  1908  (35  Stat,  108),  as  amended  by  the  act  of 
March  3,  1909  (35  Stat.,  735),  the  question  arises  whether  or 
not  a  person  designated  as  the  beneficiary  is  entitled  to  such 

a  if  the  officer  or  enlisted  man  died  after  May  10, 1908,  but 
>re  March  3,  1909,  from  wounds  or  disease  not  the  result 
of  his  own  misconduct  and  not  contracted  in  line  of  duty. 
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"  The  act  of  May  11,  1908,  contained  the  following  pro- 
vision : 

Hi  *  *  *  Hereafter,  immediately  upon  official  notifi- 
cation of  the  death  from  wounds  or  disease  contracted  in  line 
of  duty  of  any  officer  or  enlisted  man  on  the  active  list  of  the 
Army,  the  Paymaster-General  of  the  Army  shall  cause  to  be 
paid  to  the  widow  of  such  officer  or  enlisted  man,  or  to  any 
other  person  previously  designated  by  him,  an  amount  equal 
to  six  months^  pay  at  the  rate  received  by  such  officer  or  en- 
listed man  at  the  date  of  his  death,    *     *     *.' 

"  The  act  of  March  3,  1909,  contains  the  following  pro- 
vision : 

"'  *  *  *  The  act  approved  May  eleventh,  nineteen 
hundred  and  eight,  for  the  support  of  the  Armv  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  nine,  in 
so  far  as  it  relates  to  the  payment  of  six  months'  pay  to  the 
widow  of  an  officer  or  enlisted  man,  and  so  forth,  be  amended 
as  follows: 

" '  Strike  out  the  words  "  contracted  in  the  line  of  duty  " 
and  insert  in  lieu  thereof  the  words  "  not  the  result  of  his  own 
misconduct."' 

"  In  the  absence  of  language  showing  a  clear  legislative  in- 
tent that  a  statute  should  operate  retroactively,  it  must  be 
presumed  to  be  prospective.  There  are  no  words  in  this 
amendment  which  have  a  retrospective  meaning,  and  I  am  of 
the  opinion,  and  so  decide,  that  if  an  officer  or  enlisted  man 
of  the  Army  died  after  May  10,  1908,  but  before  March  3, 
1909,  from  wounds  or  disease  not  the  result  of  his  own  mis- 
conduct and  not  contracted  in  the  line  of  duty,  the  person 
designated  as  beneficiary  by  such  officer  or  enlisted  man  is  not 
entitled  to  the  six  months'  pay  provided  by  the  act  of  May  11, 
1908,  as  amended  by  the  act  of  March  3,  1909." 

The  Adjutant-General's  office,  War  Department,  reported 
October  7,  1908,  to  the  Paymaster-General  of  the  Army  that 
the  records  showed  that  Captain  Moore  died  from  disease  not 
contracted  in  the  line  of  duty.  The  rule  laid  down  by  the  act 
of  May  11,  1908,  supra^  was  that  an  officer  or  enlisted  man 
must  have  died  from  wounds  or  disease  contracted  in  line  of 
duty  in  order  that  his  widow  or  designated  beneficiary  should 
be  entitled  to  the  six  months'  pay  granted  by  said  act  The 
act  of  March  3,  1909,  aupra^  established  the  rule  that  the  gra- 
tuity provided  by  the  act  of  May  11, 1908,  may  be  paid  to  the 
persons  designated  in  the  statute  if  the  death  of  the  officer 
or  enlisted  man  was  from  wounds  or  disease  ^^  not  the  result 
of  his  own  misconduct."  The  language  used  in  the  act  of 
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March  3,  1909,  does  not  evidence  an  intention  by  Congress 
that  said  act  was  to  have  a  retrospective  operation.  It  is  a 
fundamental  rule  in  the  construction  of  statutes  that  they 
will  be  regarded  as  having  a  prospective  operation  only,  un- 
less a  retrospective  intent  to  the  contrary  is  expressed  or 
necessarily  implied  from  the  language  used.  I  am  of  opin- 
ion, therefore,  that  the  act  of  March  3, 1909,  speaks  only  from 
its  date.  The  War  Department  reports  that  the  disease  from 
which  the  above-named  officer  died  was  not  contracted  in  line 
of  duty.  This  is  a  question  of  fact,  and  upon  the  facts  stated 
the  decision  of  the  Auditor  is  approved. 


PAYMENT  FOE  TRANSPORTATION  OF  MOUNTS 
OF  OFFICERS  OF  THE  ARMY. 

In  the  case  of  hd  officer  of  the  Army  changing  station,  when  it  appears 
that  his  authorized  mount  or  momits  were  not  transported  from 
the  old  to  the  new  station,  and  were  not  in  fact  his  property  at 
the  time  of  changing  station,  but  were  first  brought  into  the 
service  at  the  new  station,  the  transportation  at  goyemment 
expense  of  such  mount  or  mounts  is  not  authorized. 

{Decision  by  Assistant  Comptroller  Mitchell^  June  30, 1909.) 

The  Secretary  of  War  appealed  June  23,  1909,  from  so 
much  of  the  action  of  the  Auditor  for  the  War  Department 
in  settlement  No.  8061,  dated  Jime  26,  1909,  as  disallowed 
$18.35  in  the  accounts  of  Col.  George  £uhlen,  Assistant 
Quartermaster-General,  U.  S.  Army,  depot  quartermaster, 
arising  as  follows : 
Vou.  19B.    Disallowed  in  part.    A.  T.  1909 $18.35 

"B/L  796,  Sept.  19,  1908,  Lebanon,  Ky.,  to  Louisville, 
Ky.,  for  transportation  of  one  newly  purchased  horse  for 
Major  G.  G.  Bailey,  on  which  charges  amounting  to  $9.35 
were  paid;  also  ByXi  893,  Sept.  29,  1908,  for  transportation 
of  one  newly  purchased  horse  for  Capt.  K.  J.  Hampton,  from 
Lebanon,  Ky.,  to  Louisville,  Ky.,  on  which  charges  amoimt- 
ing  to  $9  were  paid.  It  is  held  that  there  is  no  authority 
of  law  or  regulation  for  payment  from  ^vemment  funds  for 
cost  of  shipment  of  newly  purchased  private  horses  of  officers 
from  place  of  purchase  to  station  oi  owner.  Amount  paid 
for  this  service,  viz,  $18.35,  is  therefore  disallowed." 
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It  will  be  observed  that  the  appeal  in  this  case  was  filed 
before  the  date  of  the  Auditor's  settlement.  The  appeal  will, 
however,  be  regarded  as  continuing,  and  as  a  sufficient  re- 
quest for  a  revision  of  the  Auditor's  settlement  made  after  the 
appeal  was  filed. 

In  the  letter  of  appeal  it  is  said : 

"  The  shipment  of  the  horse  of  Major  Bailey,  referred  to 
in  inclosed  paper,  is  to  a  slight  extent  irregular.  Major 
Bailey  changed  station  from  Jeffersonville,  Ind.,  to  Wash- 
inMon,  D.  C.,  without  transporting  any  private  horses  at 
public  expense.    After  his  arrival  at  Washington,  D.  C.,  he 

gurchasea  a  horse  at  Lebanon,  Ky.,  a  point  from  whence  the 
istance  and  cost  of  transportation  is  in  excess  of  the  dis- 
tance and  cost  from  his  last  station,  Jeffersonville,  Ind.,  to 
Washington,  D.  C.  The  excess  charges  from  Lebanon  to 
Jeffersonville  will,  in  this  case,  be  collected  from  the  officer. 

^  Captain  Hampton  changed  station  from  the  Philippine 
Islands,  and  after  a  period  of  leave  was  assi^ed  to  duty  at 
Jeffersonville  depot.  He  transported  no  private  horses  on 
his  change  of  station  from  the  Philippine  Islands  to  Jeffer- 
sonville, and  under  provisions  of  section  4,  par.  1107,  Army 
Regulations,  purchased  a  horse  at  Lebanon,  Ky.,  a  short  dis- 
tance from  Jeffersonville,  less  than  the  distance  from  his 
old  station,  Manila,  which  was  shipped  by  the  Quartermas- 
ter's Department  under  the  provision  of  regulations  referred 
to  above  to  his  new  station,  Jeffersonville,  Ind. 

"The  purchase  of  private  mounts  of  officers  is  provided 
for  under  act  approved  May  11,  1908,  as  published  on  page 
4,  General  Orders  No.  80,  War  Department,  1908,  and  as 
shipment  of  private  horses  of  officers  is  authorized  from 
other  points  than  their  old  stations,  subject  to  certain  con- 
'ditions  under  the  provisions  of  section  4,  par.  1107,  Armv 
Regulations,  it  appears  that  ample  authority  exists  for  such 
shipments  at  public  expense." 

Major  Bailey  and  Captain  Hampton  were  quartermasters 
in  the  Army. 

In  a  letter  dated  May  28,  1909,  addressed  to  the  Quarter- 
master-General of  the  Army,  the  depot  quartermaster  at 
Jeffersonville,  Ind.,  says: 

"  Of  these  shipments,  the  horse  belonging  to  Major  Bailey 
was  shipped  from  Lebanon,  Ky.,  to  Louisville,  Ky.,  and  from 
Louisville  to  Washington,  D.  C.,  in  accordance  with  instruc- 
tions contained  in  a  letter  from  your  office  dated  September 
17,  1908,  No.  290097,  while  the  horse  belonging  to  Captain 
Hampton  was  shipped  from  Lebanon,  Ky.,  to  Jeffersonville, 
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Ind.,  per  authority  contained  in  indorsement  from  your  office 
dated  September  23,  1908,  No.  220097. 

"  In  view  of  the  fact  that  this  office  has  made  several  simi- 
lar shipments  during  the  past  six  months,  and  will  no  doubt 
be  again  called  upon  to  do  so,  I  respectfully  request  that  this 

?uestion  be  submitted  to  the  Comptroller  of  the  Treasury 
or  a  decision  thereon  before  other  shipments  of  this  nature 
are  authorized." 

In  an  indorsement  dated  June  7,  1909,  the  Auditor  states 
his  views  as  follows : 

"  These  shipments  were  not  in  connection  with  officer's 
change  of  station,  but  cover  shipments  of  newly  purchased 
private  horses  from  point  of  purchase  to  station  of  owner, 
as  shown  in  Major  Davidson's  letter  of  May  28,  1909.  This 
office  does  not  consider  that  Army  Regulations,  paragraph 
1107,  authorizes  such  shipments." 

The  authority  of  law  for  the  shipment  of  the  private  horse 
or  horses  of  an  officer  of  the  Army  on  change  of  station  is  the 
Army  appropriation  act  under  the  head  of  "  Transportation 
of  the  Army  and  its  supplies  "  (act  of  May  11, 1908,  35  Stat., 
119). 

Paragraph  1107,  Army  Regulations,  1908,  as  amended  by- 
General  Orders  No.  128,  War  Department,  August  12,  1908, 
reads  as  follows : 

"  The  Quartermaster's  Department  will  transport  for  offi- 
cers changing  station  and  for  graduates  of  the  Militaiy  Acad- 
emy assigned  to  mounted  organizations  upon  first  assignment 
to  station  the  number  of  horses  for  which  they  are  legally  en- 
titled to  forage,  and  an  attendant  to  accompany  the  horses 
when  necessary,  subject  to  the  following  restrictions : 

"  1.  That  the  expense  to  the  United  States  shall  not  exceed 
$100  for  each  horse  transported.  The  entire  cost  of  such 
shipment  may  be  paid  by  the  Quartermaster's  Department, 
but  if  the  entire  cost  exceed  $100  for  each  horse,  including 
transportation  of  attendant,  if  any,  the  excess  must  be  re- 
funded to  the  Quartermaster's  Department  by  the  owner. 
The  expenses  of  the  attendant  other  than  his  transportation 
will  not  be  paid  by  the  Quartermaster's  Department. 

"  2.  That  the  horses  are  owned  by  the  officer  and  are  in- 
tended to  be  used  by  him  at  his  new  station  in  the  public 
service. 

"  3.  The  horses  of  retired  officers  or  officers  ordered  to 
their  homes  to  await  retirement,  or  of  officers  effecting  a 
voluntary  transfer,  will  not  be  transported  at  public  expense. 
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"  4.  In  turning  over  horses  to  the  Quartermaster's  Depart- 
ment for  shipment  under  the  authorization  of  this  regula- 
tion, officers  may  have  the  privilege  of  shipping  them  from 
other  points  to  their  new  station,  provided  the  mileage  in 
such  cases  does  not  exceed  the  total  mileage  between  the  old 
and  new  station  to  which  an  officer  is  assigned." 

This  regulation  deals  with  the  transportation  of  horses  of 
ofSicers  of'  the  Army  changing  station.  It  appears  from  the 
papers  in  the  case  that  the  horses  in  question  were  not  trans- 
ported from  the  old  to  the  new  station,  and  in  jfact  were  not 
the  property  of  the  officers  at  the  time  of  changing  station, 
but  were  first  brought  into  the  service  at  the  new  station. 
The  principle  contended  for  by  the  Quartermaster-General 
seems  to  be  that  an  officer  who  has  once  changed  station  may 
at  any  time  thereafter  purchase  a  horse  and  have  it  brought 
to  him  at  the  expense  of  the  Government,  provided  the  cost 
is  not  greater  than  for  its  transportation  from  his  last  sta- 
tion to  his  present  one.  Under  such  circumstances  I  do  not 
think  that  the  transportation  of  the  horses  at  government 
expense  can  be  considered  as  authorized. 

Upon  the  facts  before  me  I  am  of  opinion  that  trans- 
portation of  the  horses  belonging  to  Quartermasters  Bailey 
and  Hampton  at  government  expense  was  unauthorized,  and 
that  the  amount  paid  for  such  transportation  must  be  dis- 
allowed in  the  accounts  of  the  disbursing  officer. 

The  action  of  the  Auditor  in  disallowing  said  sum  is 
affirmed. 


SEA-DUTY  PAY  OF  OFFICERS  OF  THE  NAVY. 

An  officer  of  the  Navy  while  attached  to  a  vessel,  but  performing 
duty  under  orders  on  shore  away  from  his  vessel,  is  not  entitled 
to  the  10  per  cent  additional  to  his  pay  provided  by  the  act  of 
May  13,  1906,  for  sea  duty. 

{Assistant  Comptroller  Mitchell  to  11,  H.  Balthis^  payinaster^ 
U.  S.  Navy,  June  30, 1909.) 

1  have  received,  through  the  Secretary  of  the  Navy,  your 
request  of  the  5th  instant  for  a  decision,  as  follows: 

"  I  respectfully  request  that  I  be  informed  whether  En- 
sign W.  r.  Gaddis,  U.  S.  N.,  is  entitled  to  the  10%  addi- 
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tional  allowed  for  sea  service  while  temporarily  absent  from 
this  ship  under  the  attached  orders,  in  view  of  the  decision 
in  the  case  of  Lt.  F.  L.  Sandoz,  U.  S.  N.,  Memo,  for  Pay 
Officers,  No.  72,  page  231.  See  also  4  Comp.  Dec,  455,  and 
decision  Oct.  6,  1904,  31  MS.  Comp.  Dec,  26;  196  U.  S., 
611." 

Ensign  Gaddis's  orders,  dated  March  26,  1909,  are  as  fol- 
lows: 

"  Sir  :  Upon  receipt  of  these  orders  you  will  proceed  to 
Brooklyn,  N.^Y.,  and  report  to  the  inspector  of  ordnance 
at  the  works  of  the  E.  W.  Bliss  Company  at  that  place  for 
special  temporary  duty  under  instruction  in  Mark  ll,  Bliss- 
Leavitt  torpedo,  for  a  period  of  one  week. 

"During  this  time  vou  are  authorized  to  perform  such 
travel  between  Brooklyn,  N.  Y.,  and  Sag  Harbor,  Long 
Island,  N.  Y.,  and  return,  as  may  be  necessary  for  this  in- 
struction. 

"  Keep  a  memorandum  of  the  travel  so  performed  and 
submit  tne  same  to  the  Department  from  time  to  time  for  its 
approval,  in  accordance  with  Special  Order  No.  54,  dated 
August  16,  1907. 

"For  repeated  travel  under  these  orders  actual  expenses 
only  will  be  allowed. 

Upon  the  completion  of  this  course  of  instruction  you 
will  proceed  to  Narragansett  Bay,  R.  I.,  and  report  to  the 
commandant  of  the  naval  station  at  that  place  for  special 
temporary  duty  at  the  naval  torpedo  station  under  his  com- 
mand for  instruction  for  a  period  of  two  weeks. 

"Upon  the  completion  of  this  duty  return  to  Norfolk, 
Va.,  or  to  such  other  port  as  the  U.  S.  S.  Virginia  may  be^ 
and  resume  your  duties  on  board  that  vessel." 

Ensign  Gaddis  reported  at  Brooklyn  March  31,  1909,  and 
upon  completion  of  the  duty  assigned  returned  on  board  the 
Virginia  at  Norfolk,  April  29,  1909. 

The  provision  in  the  act  of  May  13,  1908  (35  Stat,  128), 
for  10  per  cent  additional  pay  for  sea  duty  is  as  follows : 

"All  officers  on  sea  duty  and  all  officers  on  shore  duty 
beyond  the  continental  limits  of  the  United  States  shall  while 
so  serving  receive  ten  per  centum  additional  of  their  salaries 
and  increase  as  above  provided,  and  such  increase  shall  com- 
mence from  the  date  of  reporting  for  duty  on  board  ship  or 
the  date  of  sailing  from  the  United  States  for  shore  auty 
beyond  the  seas  or  to  join  a  ship  in  foreign  waters." 

This  is  a  provision  of  special  pay  for  specific  duty.  It  is 
distinctly  limited  to  officers  on  sea  duty  and  "  while  so  serv- 
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tw^."  Ensign  Gaddis  was  serving  on  shore  during  the  period 
in  question  and  he  was  ordered  upon  completion  of  the  duty 
on  shore  to  return  to  the  U.  S.  S.  Virginia  and  "  resume  your 
duties  on  board  that  vessel." 

I  am  of  opinion,  upon  the  facts  stated,  that  Mr.  Gaddis  was 
not  serving  on  sea  duty  within  the  meaning  of  the  act  of  May 
13, 1908,  while  on  shore  under  the  orders  quoted,  and  is  there- 
fore not  entitled  to  the  10  per  cent  additional  to  the  pay  of 
his  grade  for  the  time  in  question. 
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Navy  mail  clerks  absent  on  account  of  sickness  not  entitled  to 
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Without  leave — 
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of 386 

Determination  as  to,  in  case  of  enlisted  man  of  Army 661 
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Judgment  of  court-martial  in  trial  of  enlisted  man  of  Army  for 

desertion,  when  binding  on 661 
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{See  also  Auditors  and  Comptroller  of  the  Treasury.) 
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Clerks  of  court —  Ptge. 

Fees  and  emoluments  collected,  to  the  Attomey-Genend..      289 

Fees  paid  only  on  settlement  of,  by  accotinting  officers 107 
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ments to  jurors  and  witnesses 206 
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Acting  assistant  surgeons  of  Navy: 

An  officer  within  the  meaning  of  act  of  May  13,  1908,  allowing 

six  months'  gratuity  to  widows  et  al 176 
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Additional  compensation: 
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As  mail  clerk 262,548,894 


Digitized  by  VjOOQIC 


QENEBAL  IKDEZ.  907 
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Aliens— Continued.  Page. 
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Volunteers,  officer  of,  operates  to  separate  predecessor  from  the 
service 875 
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Appraisement:  Page. 
Cost  of,  of  sites  for  post-offices  at  New  Bedford,  Mass.,  and  Wash- 
ington, D.  C,  how  chargeable 890 

Employment  of  appraiser  of  site  for  building  for  the  Bureau  of 

Engraving  and  Printing  authorized 49 

Apprentices: 

Marine  Corps,  payment  by,  to  musician  for  services  as  drum  and 

trumpet  instructor 139 

Navy,  second  and  third  classes,  rating  and  pay  of 459 

Appropriations: 

Additional,  for  stated  purpose  tantamount  to  reappropriation  of 

unexpended  balances 626 

Adjustment  of,  by  transfer .   823 

Alaskan  natives,  medical  treatment  of,  additional  compensation 
to  Navy  officers  for,   not  authorized  from  ^'Education  in 

Alaska" 136 

Allotments — 

Emeigency  fund,  War  Department,  by  President,  does  not 
create  contract  obligation  within  meaning  of  act  of  March 

4,1909 578 

Not  an  expenditure  of  an  appropriation 578 

Army — 

Clothing  and  equipage,  Quartermaster's  Department 356 

Contingencies  of  the 621, 738 

Expenses  for  Signal  Service,  availability  of,  for  purchase  of 

automobiles 477 

Incidental  expenses.  Quartermaster's  Department,  1909,  not 
available  for  payment  of  tuition  fees  for  instruction  of  en- 
listed man  in  use  and  care  of  automobile 738 

Transportation,  not  available  for — 

Payment  of  expenses  of  reinterment  of  deceased  soldiers.      747 
Payment  of  tuition  fees  for  instruction  of  enlisted  man  in 

use  and  care  of  automobile 738 

Purchase  of  carriage  horses 512 

Balances  unexpended — 

Except  permanent  specific,  etc.,  to  be  carried  to  surplus  fund 

and  covered  into  Treasury 578 

Reappropriated,  not  to  be  covered  into  Treasury 626 

Compensation  to  employees  of  Government  Printing  Office  in- 
jured in  course  of  employment,  how  chargeable 554 

Contingent  expenses — 

Commerce  and  Labor,  Department  of 344, 581 

Interior  Department,  chargeable  with  costs  included  in 
judgment  in  mandamus  proceedings  against  Secretary  of 

the  Interior 694 

United  States  consulates 60 

Contingent,  of  the  Army 621, 73» 

Continued  use  of,  for  payment  of  incidental  expenses  should  be 
consistent 101 
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Appropriations — Continued.  Page. 

Contracts  for  payment  of  indefinite  and  uncertain  sums  that  may 

exceed,  not  authorized 406 

District  of  Columbia — 

National  guard,  expenses  of 4d6 

Repairs  to  court-house,  not  chargeable  with  cost  of  installa- 
tion of  bath 725 

Support  of  prisoners  and  convicts  of 208 

Emergency  fund,  War  Department,  not  a  permanent  specific, 
and  unexpended  balance  to  be  carried  to  surplus  fund  and 

covered  into  Treasiuy 578 

Expenditures  incident  to  the  object  of,  authorized 122 

Expenses  of — 

Customs  officers  as  witnesses  before  United  States  commis- 
sioner or  United  States  court,  how  payable 154 

Deputy  collector  of  internal  revenue  in  attendance  upon 

court  as  witness  before  grand  jury 594 

Immigrant  inspector  as  witness  before  United  States  com- 
missioner, how  payable 298 

Marshals 302,602 

Revenue-Cutter  Service 314 

Transportation  of  public  funds  chargeable  to  proper  appro- 
priation of  department  requiring  the  transportation 91 

United  States  courts  not  chargeable  with  costs  included  in 
judgment  of  Supreme  Court  adverse  to  Interstate  Com- 
merce Commission 561 

Fees  of  clerks  of  Uni ted  States  court 107 

Forest  Service ,  general  fund  of 113 

Galveston  Jetty  light-station,  imexpended  balance  of,  reappro- 

priated,  not  to  be  covered  into  Treasury 626 

General  and  specific 660, 826 

General  expenses,  public  buildings,  chargeable  with  incidental 
and  administrative  expenses  for  purchase  of  sites,  construction, 

etc 890 

Geological  Survey,  reimbursement  of,  for  printing  Cuban  maps 

at  request  of  War  Department 504 

Government  exhibit  at  International  Congress  on  Tuberculosis, 
printing  of  pamphlet  for  the  Public  Health  and  Marine-Hos- 
pital Service  for  use  at HI 

Indian — 

Investigation  of  leases  of  lands  not  applicable  to  pay  costs  of 

suits  resulting  therefrom 107 

Support  and  education  of  pupils,  Chilocco,  not  available 

for  repairs  to  school  buildings 826 

Surveys  of  reservations,  disposition  of  proceeds  of  sales  of 

property  purchased  from 204 

Interstate  Commerce  Commission ,  chargeable  with  costs  included 
in  judgment  by  Supreme  Court  adverse  to  the  Commission  . . .      561 
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Appropriations— C!ontinued.  Page. 

Judgments  of  United  States  courts  in  Porto  Rican  bay  rum 
cases,  payment  of,  on  compromise  agreement  prior  to,  not 

authorized 387 

Judiciary,  not  applicable  to  advance  payment  of  fees  of  clerks 

of  court 107 

Laboratory,  Department  of  Agriculture,  applicable  to  payment 
of  expenses  of  expert  witnesses  and  inspectors  in  connection 

with  enforcement  of  pure  food  and  drugs  act 767 

Life-Saving  Service,  chargeable  with  subsistence  of  surfman 

while  absent  from  station  on  official  business 369 

Limitation  on  item  in  a  general,  not  an  independent  specific 660 

Marine  Corps — 

Contingent 122 

Expenses  of  transportation  of  remains  of  officer  of,  from  one 
cemetery  to  another  in  the  Philippine  Islands,  how  chaige- 

able 95 

Militia-^ 

Chargeable  with  payments  for  participating  in  encampments 

and  maneuvers  with  Regular  Army 514, 587 

Tentage  for 356 

Uniforming  and  equipping  of 466 

Miscellaneous  expenses — 

Internal  Revenue  Service 782 

Supreme  court,  District  of,  Colimibia,  not  chargeable  with 
costs  included  in  judgment  in  mandamus  proceedings 

against  Secretary  of  the  Interior 694 

United  States  courts 382, 785 

Miscellaneous  items,  Post-Office  Department,  construction  of . . .      101 

Naval,  expenses  of  applicant  for  enlistment 99 

Permanent  specific 578, 626 

Public  buildings — 

Immigration  station  at  Philadelphia,  Pa 1 

Under  control  of  Supervising  Architect,  effect  upon,  of  act 

of  May  30, 1908,  recharging  general  expenses 890 

Public  printing  and  binding,  1909,  available  for  payment  of 
compensation  to  employees  of  Government  Printing  Office  for 

injuries  received  in  course  of  employment 554 

Reappropriation  of  unexpended  balances 626 

Reimbursement  of.     {See  Reimbursement.) 
Relief  and  protection  of  American  seamen,  not  available  to  reim- 
burse vessel  for  burial  expenses  of  deceased  seamen 521 

Repairs  to  court-house.  District  of  Columbia,  not  chargeable 

with  cost  of  installation  of  bath 725 

Revenue-Cutter  Service,  expenses  of 314 

Salaries,  fees,  and  expenses  of  marshals,  United  States  courts. .  782, 785 
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Appropriations — Con  tin  iicd . 

Specific—  Page. 

Independent,  limitation  on  item  in  a  general  appropriation 

not  a 660 

Permanent 578, 626 

Repairs  to  sidewalks  alongside  grounds  of  public  buildings 
in  District  of  Columbia  not  authorized  except  in  case  of. .       227 

The  more,  of  two,  restrictive 60,466,587,826 

Transportation  of  consular  officers 60 

Yicksburg  National  Park,  competitive  designs  for  Navy  memo- 
rial in 660 

Witnesses'  expenses.  United  States  courts 298, 594, 787 

Arizona,  fees  of  clerks  of  court  in 354 

Army: 

Accounting  for  public  property  in,  transcript  for  use  in  suit 

against  officer  for  failure,  not  to  contain  set-off  of  claim  for  pay.      823 
Aids  to  brigadier-general  or  major-general,  computation  of  lon- 
gevity pay  of 710 

Allowances — 

Commutation  of  quarters.    {See  Commutation  of  quarters.) 
Enlisted  men,  determination  of  pay  department  and  account- 
ing officers  as  to,  in  case  of  disapproval  of  sentence  of  court- 
martial  for  desertion 661 

Officers  of — 

Forage  for  horses  actually  kept  where  on  duty 735 

Pay  as  aid  an,  in  addition  to,  and  not  part  of,  pay  of  ran  k.      710 

Veterinarians 819 

Appropriations.     {See  Appropriations.) 
Arsenals.    {See  Arsenals.) 

Automobiles,  purchase  and  use  of ,  in 477, 738 

Balloon  ascensions  of  Signal  Corps,  sale  of  hydrogen  and  its  by- 
prod  uct  man  uf actured  for 178 

Bands- 
Enlisted  men  of  (retired),  x>ay  of,  under  act  of  May  11 ,  1908 . .      286 

Military  Academy,  pay  of  teacher  of  music  of 264 

Bounty  of  enlisted  men  (civil  war) 398 

Civilian  employees  in  military  service,  traveling  expenses  of, 

while  in  performance  of  temporary  duty 644 

Commutation  of  quarters.    {See  Commutation  of  quarters.) 

Courts-martial .     {See  Courts-martial . ) 

Desertions.     {See  Desertions.) 

Discharges.     {See  Discharges.) 

Encampment  and  maneuvers,  participation  in,  with  militia, 

payments  to  militia  for 120, 414, 514, 587 

Enlisted  men- 
Absence  without  leave 661 

Beneficiary  of,  entitled  to  six  months'  gratuity  pay  upon 
unsigned  statement  certified  to  by  commanding  officer. . .      372 
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Aimy — Continued . 

Enlisted  men — Continued.  Page. 

Claims  of,  for  loss  of  private  property  in  service,  jurisdiction 

of  accounting  officers  in  reopening 840 

Continuous-service  pay 79, 166, 339 

Desertion  of,  effect  of  disapproval  of  sentence  of  court-mar- 
tial in  case  of 661 

Determination  of  enlistment  periods 79, 213, 339, 558, 638 

Duties  of,  extra  and  special 374 

Expenses  of  prei)aration  and  transportation  to  United  States 
of  remains  of  deceased,  not  to  be  deducted  from  six  months' 

gratuity  pay 316 

Extra-duty  pay 374 

Forfeitures  of  pay,  by  sentence  of  court-martial 661 

Instruction  of,  in  use  and  care  of  automobile,  tuition  fees 

for,  how  payable 738 

Pay  and  allowances,  determination  of  pay  department  and 
accounting  officers  as  to,  in  case  of  disapproval  of  sentence 

of  court-martial  for  desertion 661 

Reenlistment  gratuity  of 97 

Reinterment  of  deceased,  payment  of  expenses  of,  not 

authorized 747 

Six  months'  pay  to  widows  and  designated  beneficiaries 304, 

816,372,576,896 

Troop  clerk  not  entitled  to  extra  compensation 374 

Enlisted  men  (civil  war),  bounty 398 

Enlisted  men  (retired),  pay  of  musicians  of  bands  under  act  of 

May  11, 1908 286 

Enlistments.    (See  Enlistments.) 

Forfeitures  of  pay,  by  sentence  of  court-martial 661 

Maneuveni,  joint,  with  militia — 

Officers  of  militia  not  entitled  to  pay  for  services  in,  imless 

duly  mustered 414 

Pa3rment8  to  militia  for  participating  in 120, 414, 514, 587 

Medical  Reserve  Corps,  pay  of  officers  of,  on  active  duty  in 

emergencies 836 

Militia.    (^e«  Militia.) 

Mounts  for  officers  of.    (See  Mounts.) 

Musicians  of  bands  (enlisted  men,  retired),  pay  of,  imder  act  of 

May  11,  1908 286 

Muster  by  officer  of,  necessary  to  entitle  officer  of  militia  to  pay 

for  services  in  joint  maneuvers 414 

Nurses,  indigent,  d3ring  in  District  of  Columbia,  payment  of 

burial  expenses  of 742 

Officers  of— 

Accounting  by,  for  public  property 823 

Acting  assistant  commissary  on  foreign  service,  pay  of 566 

86464— vol  15—09 58 
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Army — Continued . 

Officers  of — Continued.  Fftge. 

Aids  to  brigadier-general  or  major-geneTal,  computation  of 

longevity  pay  of 710 

Claim  of — 

Against  transportation  company  for  loss  or  damage  to 

private  property 38 

For  loss  of  private  property  in  service,  jurisdiction  of 

accoimting  officers  in  reopening 840 

Commutation  of  quarters 214, 819 

Constructive-eervice  pay 8 

Court-martial  composed  of,  serving  under  volunteer  com- 

miasionjj,  without  legal  existence 875 

Forage  allowance  to,  for  horses  actually  kept  where  on  duty . .      735 

Foreign-service  pay 430, 566 

Longevity  pay 220,264,710,819 

Medical  Reserve  Corps,  pay  of,  on  active  duty  in  emergen- 
cies       836 

Mounted  pay 430, 819 

Muster  by,  necessary  to  entitle  officer  of  militia  to  pay  for 

services  in  joint  maneuvers 414 

Paymaster's  clerk  entitled  to  purchase  subsis^nce  supplies 

at  cost  prices  only 141 

Promotions  according  to  seniority,  custom  and  practice  with 

respect  to 157 

Service  as  officer  and  enlisted  man  of  Volunteers  and  enlisted 
man  of  Regular  Army  not  counted  in  computing  longevity 

pay,  under  act  of  July  5,  1838 220 

Six  months'  pay  to  widows  and  other  designated  benefi- 
ciaries   304, 576, 896 

Transcript  of  account  of,  for  value  of  property  unaccounted 

for,  for  use  in  suit  for  recovery,  amendment  of 823 

Transportation  of  mounts  of,  on  change  of  station,  at  Gov- 
ernment expense,  not  authorized,  where  mounts  fint 

brought  into  service  at  new  station 898 

Officers  of  (Mexican  war),  three  months'  extra  pay  of 712 

Officers  of  (retired)— 

Constructive-service  pay 8, 22 

Leave  of  absence  pay 70 

Maintenance  of  mounts  provided  by,  on  active  duty  in 

recruiting 437 

Reimbursement  of,  for  hire  of  horse  as  mount  while  serving 

as  officer  of  militia 311 

Orders.    {See  Orders,  War  Department.) 
Pay- 
Acting  assistant  commissary  on  foreign  service 566 

Additional,  of  officer  as  aid,  an  allowance  in  addition  to,  and 

not  part  of,  pay  of  his  rank 710 

Continuous-service.    {See  Pay.) 
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Army — Continued . 

Pay — Continued.  Page. 

Enlisted  men,  determination  of  pay  department  and  ac- 
counting officers  as  to,  in  case  of  disapproval  of  sentence  of 

court-martial  for  desertion 661 

Extra-duty.    (See  Pay.) 
Foreign-service.    (See  Pay.) 

Forfeiture  of,  of  enlisted  man  by  sentence  of  court-martial. .      661 
Leave  of  absence .    (See  Pay. ) 
Longevity.    (See  Pay.) 
Manual  of.    (See  Manual,  Army  Pay.) 
Medical  Reserve  Corps,  officers  of,  on  active  duty  in  emer- 
gencies       836 

Moimted.    (See  Pay.) 

Reenlistment  gratuities  of  enlisted  man  of  the  Marine  Corps 

reenlisted  in  the  Army 97 

Retired  musicians  (enlisted  men)  of  bands,  under  act  of 

May  11, 1908 286 

Six  months'  gratuity.    (See  Gratuities.) 

Teacher  of  music  of  Military  Academy  band 264 

Three  months'  extra,  to  officer  of  Volimteers,  for  service  in 

Mexican  war 7l2 

Paymaster's  clerk  entitled  to  purchase  subsistence  supplies  at 

cost  prices  only 141 

Philippine  Scouts.    (See  Philippine  Scouts.) 

Promotions  in,  according  to  seniority,  custom  and   practice 

with  respect  to 157 

Quartermaster's    Department.    (See    Quartermaster's    Depart- 
ment.) 
Recruiting.    (See  Recruiting.) 
Reenlistment  gratuities.    (See  Gratuities.) 
Reenlistments.    (See  Enlistments.) 
Regulations  of.    (See  Regulations.) 
Reinterment  of  deceased  soldiers,  payment  of  expenses  of,  not 

authorized 747 

Service  in,  counted  in  computing  longevity  pay 22, 807 

Signal  Corps — 

Purchase  of  automobile  for 477 

Sale  of  hydrogen  and  its  by-product  manufactured  by,  for 

balloon  purposes 178 

Six  months'  pay  to  widows  or  designated  beneficiaries  of — 
Enlisted  men — 

Beneficiary  entitled  to,  upon  unsigned  statement  certi- 
fied lo  by  commanding  officer 372 

Expenses  of  preparation  and  transportation  of  remains 

of  deceased,  not  to  be  deducted  from 316 

Officers  and  enlisted  men — 

A  pure  gratuity 576 

Payment  imder  amendatory  act  of  March  3,  1909 896 

Philippine  Scouts 304 
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Army — (Continued . 

Small  Arms  Firing  Reg:ulationfi.    (See  Regulations,  Army.)  page. 

SubsiBtence .    {See  Subsistence . ) 

Teacher  of  music  of  Military  Academy  band,  pay  of 264 

Transcript  of  account  of  officer  for  value  of  property  unaccounted 

for,  for  use  in  suit  for  recovery,  amendment  of 823 

Transportation   of,   payment  for  hauling  and  switching  cars 

authorized,  although  cars  not  used 434 

Troop  clerk,  duties  of  enlisted  man  as,  whether  extra  or  special.      374 
Tuition  fees  for  instruction  of  enlisted  men  in  use  and  care  of 

automobile,  how  payable 738 

Veterinarians — 

Not  commissioned  officers 819 

Pay  and  allowances  of 819 

Volunteers — 

Appointment  of  officer  oi>erates  to  separate  predecessor  from 

the  service 875 

Court-martial,  sentence  of  illegal,  inoperative  to  separate 

officer  from  service 875 

Discharge  of  officer  of 875 

^  Service  of  officer  of  Regular  Army  as  officer  and  enlisted 

man  of,  not  counted  in  computing  longevity  pay,  under 

actof  July5, 1838 220 

Three  monUis'  extra  pay  of  officer  of,  for  service  in  Mexican 

war 712 

Arrests: 

Board  of  prisoner  in  police  station  prior  to,  and  custody  of  deputy 

marshal,  not  an  expense  of  the  deputy 002 

Mileage  to  marshal  for — 

Serving  warrant  of  arrest 539 

Transportation  of  prisoner  to  a  United  States  commissioner 

not  nearest  to  place  of  arrest 142 

Arsenals: 

Benicia,  deduction  of  liquidated  damages  for  delay  in  comple- 
tion of  contract  for  installation  of  elevators  in  buildings  at 751 

Leave  with  pay  to  employees  of 6, 655 

Ordnance  material,  useless,  at,  payment  for  printing  catalogues 

of  sales  of 746 

Ashes,  expenses  of  hauling  and  removing,  Post-Office  Department, 

how  chargeable 101 

Assignments: 

Claims  for  compensation  of  employee  dying  from  injuries  re- 
ceived in  coiuse  of  employment,  not  authorized 461 

Leases  of  real  estate,  when  title  transferred,  authorized 195 

Attorney-General : 

Appointment  by,  of  assistant  district  attorney,  reimbursement 
of  traveling  expenses  while  acting  prior  to,  not  authorized 690 
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Attorney-General — Continued. 

Approval  by,  of —  Page. 

Accounts  for  miscellaneous  expenses,  United  States  courts. .      382 

Expenses  of  Indian  policeman  in  subpoenaing  witnesses 785 

Traveling  expenses  of  marshals  and  office  deputies. . .  218, 607, 539 

Determination  by,  of  expenses  of  office  of  clerk  of  court 401 

Instructions  of — 

Paragraph  448 539 

Paragraphs  1202,  1203 325 

To  marshals,  clerks,  etc.,  1904,  paragraphs  759  and  802 266 

Return  of  fees  and  emoluments  of  clerks  of  court  to 289 

Attorneys,  United  States: 

Appointment  of  assistant  district,   by  Attorney-General,   re- 
imbursement of  traveling  expenses  while  acting  prior  to,  not 

authorized 630 

Instructions  of,  to — 

Clerk  of  court  to  issue  writ  of  fieri  fadaa  does  not  require 

search  of  records  so  as  to  justify  separate  fees  therefor 325 

Marshal  to  take  prisoner  to  United  States  commissioner  not 
nearest  to  place  of  arrest,  effect  of,  as  to  payment  of 

mileage 142 

Traveling  expenses  of  assistant  district,  acting  prior  to  appoint- 
ment by  Attorney-General,  reimbursement  of,  not  authorized . .      630 
Auction  sale  of  old  material,  moneys  deposited  at,  and  forfeited,  to 

be  covered  into  Treasury  as  ''Miscellaneous  receipts" 772 

Auditors: 

Acceptance  of  settlement  by,  not  a  bar  to  appeal  to  Comptroller 

in  case  of  distinct  item  deducted  therefrom 434 

Comptroller  of  the  Treasiury  without  jurisdiction  to  render  an 
advance  decision  upon  request  of,  or  on  matters  pending 

before 58 

Deduction  by,  of  overpa3rment  to  claimant,  in  settling  claim. . .      781 
Disallowance  by,  of  expenses  of  witnesses  paid  by  a  marshal 

and  refunded  to  him,  affirmed 142 

Interior  Department — 

Accounting  to,  by  disbursing  agent  of  Government  Hospital 

for  the  Insane  of  trust  funds  in  Treasury  of  inmates 568 

Jurisdiction  of,  over — 

Accounts  for  costs  included  in  judgment  of  courts 

against  the  Secretary  of  the  Interior 694 

Claims  for  reimbursement  of  expenses  of  last  sickness 
and   burial  of  deceased  pensioners,   transferred  to 

Commissioner  of  Pensions 557, 608 

Payment  by,  of  amount  allowed  prior  to  act  of  March  4, 1909, 
on  claims  for  reimbursement  of  expenses  of  last  sickness 

and  burial  of  deceased  pensioners 608 

Proposals,  and  acceptances  by  Commissioner  of  the  General 
Land  Office,  filed  with 89 
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Auditors — Continued.  Page. 

Settlement  by,  of  contractor's  claim,  surety  on  bond  not  a  party 
to 754 

State  and  other  Departments,  without  jurisdiction  over  account 
for  costs  included  in  judgment  of  courts  against  the  Secretary 
of  the  Interior 694 

Transcript  by,  of  account  of  officer  of  Army  for  value  of  property 
unaccounted  for,  for  use  in  suit  for  recovery,  amendment  of 823 

Verification  by,  of  indorsements  on  paid  checks  in  settlement  of 
account  of  disbursing  officers 776 

(See  also  Accounting  officers.) 
Automobiles: 

Payment  for  license  fee  for,  owned  by  the  Government,  not  au- 
thorized   231,738 

Purchase  of,  for  Signal  Corps  of  Army 477 

Tuition  fees  for  instruction  of  enlisted  man  of  Army  in  use  and 
care  of,  how  payable 738 

B. 

Baggage,  packing  and  crating  of— 

Marine  Corps,  officers  of 122 

Navy,  officers  of,  not  entitled  to  allowance  for 501 

Public  Health  and  Marine-Hospital  Service,  officers  of,  not  en- 
titled to  reimbursement  for  expenses  of 731 

Revenue-Cutter  Service,  officers  of 314 

Bailiff  of  United  States  court,  witness  fees  of,  for  appearance  before 

grand  jury 835 

Balloon  ascensions  of  the  Signal  Corps  of  the  Army,  sale  of  hydrogen 

and  its  by-product  manufactured  for 178 

Bands: 

Army,  pay  of  musicians  of,  retired,  under  act  of  May  11, 1908 286 

Military  Academy,  pay  of  teacher  of  music  in 264 

Bankrupt  contractors.    (See  Contractors.) 
Bankruptcy: 

Fees  of  clerks  of  court  in  partnership  proceedings 249 

Proceedings  in  forma  pauperis 249 

Barges,  Government,  lost  through  accident  in  course  of  towage, 

responsibility  of  contractor  for 496 

Bath,  shower  and  tub,  installation  of,  in  court-house.  District  of 

Columbia,  not  chargeable  to  appropriation  for  repairs 725 

Beneficiaries: 

Payments  to,  of  employees  dying  from  injuries  received  in  course 

of  employment 461, 646 

Six  months'  gratuity,    (^e^  Gratuities.) 
Board.    (See  Subsistence.) 
Boats.    (See  Vessels.) 

Boilers,  steam,  inspection  of,  for  War  Department  by  inspector 
detailed  from  Steamboat-Inspection  Service 692 
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Bonds:  Page. 

Ck)iisiilar,  effect  of  failure  of  consul  to  execute,  prior  to  death 418 

Disbuifiing  officers  furnishing,  compensation  of,  for  services  in 
disbursing  moneys  appropriated  for  construction  of  public 

buildings 455 

Premiums  on,  of  disbiumng  officers  of  Indian  Service,  payment 

of,  by  the  Grovemment 45 

Sureties  on — 

Consular,  requirements  as  to 418 

Contract,  completion  by,  of  work  under  contract 444 

Not  a  party  to  an  Auditor's  settlement  of  contractor's  claim . .      754 
Retained  percentages  for  benefit  of,  as  well  as  for  the  Gov- 
ernment       743 

Rights  of,  with  respect  to  set-off  of  judgment  for  tort  against 

contractor's  claim 754 

When  released 55, 199 

Bounty: 

Act  of  July  4, 1864,  applicable  to  enlisted  men  of  Army  and  Navy 

(civil  war) 398 

Enlisted  man  of  Navy  (civil  war)  discharged  before  expiration  of 

enlistment 398 

Breakage  of  crockery  in  Navy,  chaxges  against  pay  on  account  of 491 

Buildings.    (See  Public  buildings.) 
Burial  expenses: 

Incident  to  interment  of  remains  of  deceased  enlisted  man  of 

Navy  to  be  deducted  from  six  months'  gratuity 597 

Indigent  Army  niurses,  in  D  istrict  of  Columbia 742 

Indigent  ex-sailors,  in  District  of  Columbia 838 

PensionerB — 

Jurisdiction  of  accounting  officers  over  claims  for  reim- 
bursement of,  transferred  to  Commissioner  of  Pensions. .  557, 608 
Payment  of — 

Amount  allowed  by  Auditor  or  Comptroller  prior  to  act  of 

March  4,  1909,  on  claims  for  reimbursement  of 608 

Claims  for  reimbursement  of,  by  pension  agents 571 

Preparation  and  transportation  to  United  States  of  remains  of 
deceased  enlisted  man  of  Army  not  part  of,  to  be  deducted 

from  six  months'  gratuity 316 

Reinterment  of  deceased  soldier,  payment  of,  not  authorized..      747 

Seamen,  vessel  liable  for,  and  owners  not  to  be  reimbursed 521 

Transportation  of  remains  of  deceased  officer  of  Marine  Corps 

from  one  cemetery  to  another  in  the  Philippine  Islands 95 

Butler  Building,  District  of  Columbia,  repairs  to  sidewalk  alongside 

grounds  of,  not  authorized 227 

By-products  of  gas  manufactured  at  Government  generating  plant, 
sale  of,  authorized 178 
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Capitol  building  and  grounds,  superintendent  of:  pa«e. 

Payment  of  license  fee  for  automobile  used  by,  not  authorized. .      ^1 
Partial  payments  under  contract  for  heat,  light,  and  power  plant 

for  congressional  buildings 74 

Carriers,  conunon.    (See  Conunon  carriers.) 
Cars: 

Hauling  and  switching,  for  use  of  Army,  payment  for,  authorized 

although  cars  not  used 434 

Sleeping,  accommodations  for  civilian  employee  upon  transpor- 
tation request  on  a  space  basis 856 

Velocipede,  use  of,  by  Government  employees,  contract  for  pay- 
ment of  damages  to  property  of  railroad  company  resulting 

from,  not  authorized 405 

Catalogues  of  sales  of  useless  ordnance  material,  payment  for  print- 
ing of  746 

Cement  for  revetment  work  in  Louisiana,  United  States  unrestrained 

by  state  laws  in  making  contract  for  transportation  of 648 

Census  Office,  accounts  for  per  diems  in  lieu  of  subsistence  of  em- 
ployees of,  not  required  to  be  verified  by  affidavit 20 

Certificates: 

Of  electoral  vote  for  President  and  Vice-President,  pay  of  mes- 
sengers to  deliver < 481 

Signatures  of  claimant  to,  on  voucher 552 

Chaplains: 

Militia,  with  grade  of  major,  not  entitled  to  additional  pay  for 

providing  own  mount 15 

Navy — 

Allowance  of  rations  or  commutation  thereof  to 651 

Pay  of,  including  longevity 670 

Checkages  against  pay  in  Navy: 

Civil  engineer,  refundment  of 800 

Enlisted  man  absent  without  leave 386 

For  damages  to  public  property  (crockery) 491 

Checks: 

Disbursing  officers* — 

Paid,  verification  of  indorsements  on,  in  settlement  of  ac- 
counts of  said  officers 775 

To  be  drawn  to  order  of  payee  and  not  to  bearer 604 

Indorsement  of  payee  on,  a  complete  receipt  to  Government. . .      604 
Payment  of  compensation  of  officers  and  employees  of  customs 

service  by 604 

Pension — 

Issued  and  mailed  to  widow  pensioner  subsequent  to  execu- 
tion of  voucher  by  her  and  her  death,  an  asset  of  her  estate .      877 
Unnegotiated,  in  payment  of  one-half  of  pension  and  in  pos- 
session of  wife  of  pensioner  at  time  of  her  death,  not  an 
asset  of  her  estate 543 
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Chemistry,  Bureau  of,  Department  of  Agriculture,  expenses  of  ex-  page. 
pert  witnesses  and  inspectors  in  connection  with  enforcement  of 

pure  food  and  drugs  act 757 

Chief  gimners.    {See  Gunners,  chief.) 
Circulars: 

Justice,  Department  of,  No.  80 594 

Treasury  Department — 

1905,  No.  47 181 

1906,  No.  48 746 

1907,  No.  52 20,323,552,604,776 

1907,  No.  54 746 

War  Department — 

1874,  April  23,  A.  G.  O 286 

1908,  No.  22 437 

1908,  No.  30 437 

*1909,  No.  35 856 

Civil  cases,  fees  allowed  by  marshal  to  field  deputy  for  serving  writs 

in,  not  governed  by  fees  collected  from  the  private  litigants 408 

Civil  engineers  of  Navy: 

Checkages  against  pay  of,  refundment  of 809 

Heat  and  light  allowances  to 809 

Leave  pay  of 52, 766 

Longevity  pay  of,  under  laws  in  force  prior  to  act  of  May  13, 1908 .      174 
Civil  life: 

Commissioned  officer  of  Navy  appointed  from,  entitled  to  con- 
structive-service pay 8 

Paymaster's  clerk  of  Navy  appointed  from,  entitled  to  credit  of 

constructive  service  in  computation  of  longevity  pay 524 

Retired  officer  of  Navy  appointed  from,  not  entitled  to  con- 

structive-service  pay 8, 22 

Claims: 

Assignment  of,  for  compensation  of  employee  dying  from  injuries 

received  in  course  of  employment,  not  authorized 461 

Compromise  of  disputed — 

Release  of  an  invalid  claim  not  a  good  consideration  for 148 

Remission  of  cost  of  superintendence  and  inspection  during 

delay  by  a  contractor  as  a  consideration  for 190 

Compromise  of  judgments  of  United  States  courts  in  Porto  Rican 
bay  rum  cases,  payment  under,  prior  to  appropriation  therefor, 

not  authorized 387 

Counter,  claim  of  officer  of  Army  for  pay  not  a,  against  claim  of 

Government  for  value  of  property  unaccounted  for 823 

Disputed — 

Release  of  an  invalid  claim  not  a  good  consideration  for  com- 
promise of 148 

Remission  of  cost  of  superintendence  and  inspection  during 
delay  by  a  contractor  as  a  consideration  for  compromise  of.      190 
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Government —  Page. 

Against  defaulting  contractors  not  public  accounts 536 

Expense,  additional,  from  diversion  of  traffic  by  railroad 

company,  deducted  from  freight  account  of  company 729 

Offsetting  of  overpayment  to  claimant,  in  settlement  by 

Auditor  of  transportation  chaiges  of  carrier 781 

Invalid,  release  of,  not  a  good  consideration  for  compromise  of  a 

disputed  claim 148 

Loss  of  private  property  in  Army — 

Officers  and  enlisted  men  in  service,  jurisdiction  of  account- 
ing officers  in  reopening 840 

Officers  of,  against  transportation  company 38 

Loss  in  transit  of  goods  (wire  rope)  delivered  by  contractor  to 

carrier  for  accoimt  of  the  Government .^.      880 

Reimbursement  of  expenses  of  last  sickness  and  burial  of  deceased 
pensioners — 
Jurisdiction  of  accoimting  officers  over,  transferred  to  Com- 
missioner of  Pensions 557, 608 

Payment  of — 

Amount  allowed  by  Auditor  or  Comptroller  pnar  to  act 

of  March  4, 1909 608 

By  pension  agents 571 

Release  of,  by  contractor,  as  condition  of  final  payment  of  re- 
tained percentages 679 

Reopening,  of  officers  and  enlisted  men  of  Army,  for  loss  of  pri- 
vate property  in  service,   after  settlement  by  accounting 

officers,  not  authorized 840 

Clerical  duty,  enlisted  man  of  Marine  Corps  detailed  to^  not  pro- 
hibited from  qualifying  and  receiving  pay  as  expert  rifleman 451 

Clerks  of  court: 

Appointment  of  relative  of  judge,  municipal  court.  District  of 

Coliunbia 847 

Commissions — 

For  receiving,  keeping,  and  paying  out  money 354 

Upon  moneys  realized  upon  judgment  in  Arizona  and  de- 
posited by  defendant  in  subtreasury,  not  authorized 354 

Upon  surplus  fees  collected  and  deposited  in  Treasury,  not 

authorized ^ 325 

Deceased,  estate  of,  not  entitled  to  receive  fees  and  emoluments 

accruing  subsequent  to  death 401 

Deposit  with,  by  marshal,  of  fees  and  expenses  collected  for 
service  of  writ  of  injunction  in  equity  proceeding  in  adjoining 

district 708 

Deputy,  acting  in  name  of  deceased  clerk,  expenses  of ,  chai^geable 

against  fees  and  emoliunents  of  the  office 401 

Emoluments—. 

Deputy  clerk  entitled  to  expenses  from,  while  acting  in 
name  of  deceased  clerk 401 
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Clerks  of  court — Continued. 

Emoluments — Continued.  Page. 

In  naturalization  proceedings 289 

Payment  of,  accruing  subsequent  to  death,  to  estate  of 

deceased  clerk  not  authorized 401 

Expenses  of  office  of,  subsequent  to  death  of  derk,  payable  from 

fees  and  emoluments 401 

Fee&— 

Accounting  for,  required  although  collected  without  proper 

authority 289 

Advance  payment  of ,  not  authorized 107 

Clerk  not  chargeable  therewith  if  he  fails  to  secure  them 107 

Deposit  by — 

Defendant   in   subtreasury  of  moneys  realized  upon 
judgment  in  Arizona,  conunission  for,  not  authorized.      354 

Government  to  cover,  not  authorized 107 

Deputy  clerk  entitled  to  expenses  from,  while  acting  in 

name  of  deceased  clerk 401 

Entering  orders — 

Opening  and  ad  j  ouming  court  in  absen  ce  of  j  udge 25 

Withdrawing  moneys  improperly  deposited  in  court 

registry 25 

Piling- 
Petitions  in  partnership  bankruptcy  proceedings 249 

Receipt  of  moneys  realized  on  judgment  and  deposited 

in  subtreasury 354 

Folio,  for  entering — 

Earnings  of  fees  in  clerk's  book 325 

Venire,  not  authorized 325 

For  affixing  seals  to  copies  of  court  orders  for  use  of  deputy 
marshals  and  commissioners  not  authorized,  unless  ex- 
pressly ordered  by  court 325 

For  making  copies  of  orders  of  court  to  support  marshal's 

vouchers,  not  authorized 266 

For  receiving,  keeping,  and  paying  out  money 354 

For  searching  records  for  purpose  of  making  transcripts  of 

judgments  and  issuing  writs  of  fieri  facias  ^  not  authorized.      32g 
In  naturalization  proceedings,  fixed  by  statute  and  not  by 

regulation  of  Secretary  of  Commerce  and  Labor 289 

Payment  of — 

Accruing  subsequent  to  death,  to  estate  of  deceased 

derk  not  authorized 401 

Only  on  settlement  of  accounts  by  accounting  officers. .      107 
Retention  of  whole  amount  collected  in  naturalization  pro- 
ceedings not  authorized 289 

Surplus,  received  and  deposited  in  Treasury,  clerk  not  en- 
titled to  commission  upon '. 325 


Digitized  by  VjOOQIC 


924  GENERAL   INDEX. 

Clerks  of  court— Continued. 

Per  diems —  Pa^e. 

Attendance  in  absence  of  judge 25 

When  no  business  transacted  in  court  other  than  entry  of 
order  withdrawing  moneys  improperly  deposited  in  court 

registry 25 

Registry  of  court,  moneys  improperly  deposited  in,  in  internal- 
revenue  case 25 

Clothing,  payment  for,  of  naval  battalion  of  District  of  Columbia 

National  Guard 466 

Coal,  parol  contract  for,  for  Navy  Department,  binding  when  fully 

executed  on  part  of  contractor 65 

Coast  and  Geodetic  Survey,  use  by  employees  of,  of  velocipede  care 

on  line  of  railroad  company 405 

Collectors  of  customs: 
Compensation  of — 

As  disbursing  agents  for  construction  of  public  buildings. . .      455 
For  measuring  vessel,  not  authorized  when  disapproved  by 
Secretary  of  Commerce  and  Labor,  as  for  imnecessary 

services 337 

^ees  for  measuring  vessel 337 

Refundment  of  money  exacted  by,  to  secure  release  of  goods  sub- 
sequently declared  to  be  entitled  to  free  entry 27 

Collectors  of  internal  revenue: 
Deputy,  expenses  of — 

As  Government  witnesses,  disallowance  by  Auditor,  affirmed .       142 
In  attendance  upon  court  as  witness  before  grand  jury,  how 

payable 594 

Expenses  of,  in  seizing  distillery  chargeable  to  appropriation  for 

miscellaneous  expenses 782 

Colorado,  State  of,  fees  of  witness  before  special  examiner  in 133 

Columbia,  District  of.    (See  District  of  Columbia.) 
Commerce  and  Labor,  Department  of: 

Alaskan  salmon  fisheries  service.    (See  Alaskan  salmon  fisheries 

service.) 
Census  Office.    (See  Census  Office.) 

Coast  and  Geodetic  Survey.    (See  Coast  and  Geodetic  Survey.) 
Customs,  collectors  of.    (^ee  Collectors  of  customs.) 
Fisheries,  Bureau  of.    (See  Fisheries,  Bureau  of.) 
Immigration  and  Naturalization,  Bureau  of.    (See  Inmiigration 

and  Naturalization,  Bureau  of.) 
Light-House  Board.    (See  Light-House  Board.) 
Medical  examination  of  Government  employees  injured  in  course 

of  employment,  expenses  of,  how  payable 681 

Regulations  of.    (See  Regulations.) 

Steamboat-Inspection  Service.    (See  Steamboat-Inspection  Serv- 
ice.) 
Conmierce  and  Labor,  Secretary  of: 

Approval  by,  of  voucher  for  payment  of  compensation  of  em- 
ployee dying  from  injuries  received  in  course  of  employment . .      461 
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Commerce  and  Labor,  Secretary  of — Continued. 

Juiiadiction  of,  as  to —  Page. 
Determination  of  status  of  Government  employees  under  act 
of  May  30,  1908,  providing  compensation  for  injuries  re- 
ceived in  course  of  employment 115, 394, 554, 845 

Fixing  fees  of  clerks  of  court  in  naturalization  cases  and  the 

retention  thereof 289 

Necessity  of  services  of  collector  of  customs  in  measuring 

vessel 337 

Promulgation  of  regulations  to  carry  out  provisions  of  natural- 
ization act 289 

Waiver  of  liquidated  damages  for  delay  in  completion  of  con- 
tract       812 

Commissary,  acting  assistant,  of  Army  on  foreign  service,  pay  of 566 

Commissioner  of  Pensions.    {See  Pensions,  Commissioner  of.) 
Commissioners  of  the  United  States: 

Copies  of  court  orders  for  information  of,  charges  for  affixing  seals 
to,  by  clerk  of  court  not  authorized  unless  expressly  ordered  by 

court 325 

Expenses  of — 

Customs  officers  as  Government  witnesses  before 154 

Immigrant  inspector  as  witness  before,  how  payable 298 

Fees  or  costs  paid  to  witness  by  order  of,  when  erroneous,  charg- 
ing marshal  therefor  not  authorized 154, 298, 796 

Justice  of  the  x)eace  ex  officio  a 382 

Mileage,  double,  for  attendance  of  witness  in  two  cases  on  same 

day  before,  not  authorized 796 

Service  of  mandate  of,  on  jailer  to  release  prisoner,  fees  of  mar- 
shal for 142 

Transportation  to,  not  nearest  to  place  of  arrest  of  prisoner,  mar- 
shal not  entitled  to  fees  for 142 

Traveling  expenses  of  assistant  district  attorneys  in  attendance 
upon  hearing  before,  prior  to  appointment  by  Attorney-Gen- 
eral, reimbursement  of,  not  authorized 630 

Commissions: 

For  receiving,  keeping,  and  paying  out  money  by  clerks  of  court.      354 
Registers  and  receivera,  allowed  on  receipts  from  cash  sales,  and 

not  upon  commissions  and  fees  already  paid 519 

Upon  moneys  realized  upon  judgment  in  Arizona  and  deposited 

by  defendant  in  subtreasury,  clerks  of  court  not  entitled  to 354 

Upon  surplus  fees  collected  and  deposited  by  clerks  of  court  in 

Treasury,  clerks  not  entitled  to 325 

Conmion  carriers: 

Goods  (wire  rope)  delivered  to,  by  contractor  for  account  of  the 

Grovemment,  claim  for  loss  of,  in  transit 880 

Liability  of,  to  the  Government  for  damage  to  pipe  delivered 

f .  0.  b.  under  contract  and  injured  in  transit 167 

State  laws  governing  rates  to  be  charged  by,  not  applicable  to 

contract  of  transportation  with  the  United  States 648 

{See  also  Railroads  and  Vessels.) 
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Commutation  of  quarters:  Page. 

Anny — 

Officer  of,  absent  from  duty  awaiting  trial  by  court 214 

Veterinarians  of 819 

Marine  Corps,  officers  of,  while  serving  in  cbaige  of  naval  prison. .      171 
Navy — 

Officers  of,  attached  to  submarine  boats  in  commission 669 

Paymasters'  clerks  of 727 

Rule  as  to,  for  officers  of  Army 214 

Commutation  of  rations: 
Life-Saving  Service — 

Substitute  of  keeper 197 

Surfmen 369 

Navy- 
Acting  assistant  surgeons  entitled  to,  while  on  sea  duty 795 

Chaplains 651 

Gunners,  chief,  not  entitled  to 874 

Officers  of,  when  entitled  to 8 

Revenue-Cutter  Service,  enlisted  men  of 238 

Commutation  of  subsistence.    (See  Commutation  of  rations.) 
Compensation: 

Additional.    (See  Additional  compensation.) 
Clerk  of  court,  estate  of  deceased  not  entitled  to,  accruing  sub- 
sequent to  death 401 

Collectors  of  customs — 

As  disbursing  agents  for  construction  of  public  buildings 455 

For  measurement  of  vessel,  not  authoriased  when  disap- 
proved by  Secretary  of  Commerce  and  lAbor  as  for  uimec- 

essary  services 337 

Customs  Service,  officers  and  employees  of,  payment  of,  by 

check 604 

Disbursing  officers,  bonded,  for  services  in  disbursing  moneys 

appropriated  for  construction  of  public  buildings 455 

Employees  dying  from  injuries  received  in  course  of  employ- 
ment, payment  of,  to  beneficiaries,  how  made 461, 646 

Engineer  Department  at  Laige,  beneficiary  of  employee  of, 

dying  from  injuries  received  in  course  of  employment 461 

Engraving  and  Printing  Bureau,  employees  injured  in  course  of 

employment 394 

Government  Printing  Office — 

Employees  injured  in  course  of  employment 554 

Per  diem  employees  of,  for  Sunday  and  holiday  work 426, 473 

Isthmian  Canal  employees  injured  in  course  of  employment 115, 

161,646 
Maximum,  per  diem  employees  of  Government  Printing  Office 
not  entitled  to  extra  compensation  in  excess  of,  for  Sunday  and 

holi day  work 426, 4  73 

Medical  attendance  upon  Isthmian  Canal  employees  as  part  of 
their 161 
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CompeDsation — Oontinued.  Page. 
Navy-yard  employee  (mesBenger  boy)  injured  in  course  of  em- 
ployment       845 

Per  diems.    {See  Per  diems.) 

Witnesses,  expert,  in  connection  with  enforcement  of  pure  food 

and  drugs  act,  how  payable 757 

{Su  also  Pay,  Salary  and  Wages.) 
Compromises  of  claims.  {See  Claims.) 
Comptroller  of  the  Treasury: 

Advance  decisions,  authority  of,  to  render 58, 297, 323, 536 

Jurisdiction  of — 

Appeals  filed  before  date  of  Auditor's  settlement 898 

As  to  advance  decisions 58,297,323,536 

As  to  distinct  items  deducted  by  Auditor  in  settlement  when 

payment  accepted 434 

Determination  of  status  of  employees  with  respect  to  pay- 
ment of  expenses  of  witnesses 298 

Items  prior  to  audit 1 856 

Items  suspended  by  Auditor 306 

Computations: 

Annual  or  monthly  salaries.    {See  Salary.) 
Constructive-service  pay  in  Navy — 

Officers  of 8 

Officers  of  (retired) 8,22 

Continuous-service  pay- 
Army,  enlisted  men  of 79, 165, 339 

Marine  Corps,  enlisted  men  of 79,97 

.  Contract  time,  from  date  of  notification  of  approval  of  contract. .      866 
Days  for  which  payment  made  to  beneficiaries  of  employees 

dying  from  injuries  received  in  course  of  employment 461 

Enlistment  periods — 

Army,  enlisted  men  of 79, 213, 339, 558, 638 

Marine  Corps,  enlisted  men  of 79 

Foreign-service  pay  of  officers  of  Army  providing  their  own 

mounts 430 

Furlough  pay  of  retired  officers  of  the  Navy 70 

Leave  of  absence  pay — 

Civil  engineer  of  the  Navy 52 

Ensign  of  the  Navy 70 

Longevity  pay — 

Army,  officers  of 220,710 

Marine  Corps,  officers  of 807 

Navy — 

Officers  of 47, 174, 524 

Officers  of  (retired) 22, 235, 767 

Paymasters'  clerks 524 

Service  counted  in 22,220,807 

Ftoyments  made  to  the  militia  for  service  at  encampments 120 
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Computations — Continued.  Page. 

Reenlistment  pay  of  enlisted  man  of  the  Marine  Corps  reen- 

listed  in  the  Army 97 

Sea-duty  pay  of  oflScera  of  the  Navy 8 

Service — 

Counted  in  computing  longevity  pay 22, 220, 807 

Of  employees  of  navy-yards,  gun  factories,  naval  stations, 
and  arsenals  for  the  purpose  of  determining  their  leave 

status 5 

Conditions  precedent: 

Contracts.    (See  Contracts.) 

Delivery  of  electoral  vote  for  President  and  Vice-Ptesident  by 

time  specified  not  a,  to  payment  of  mileage  to  messenger 481 

Congressional  buildings,  heat,  light,  and  power  plant  for,  partial 

payment  under  contract  for 74 

Congress,  Library  of.     (See  Library  of  Congress.) 
Consideration  for  compromise  of  a  disputed  claim: 

Release  of  an  invalid  claim  not  a  good 148 

Remission  of  cost  of  superintendence  and  inspection  during 

delay  by  a  contractor  as 189 

Constables,  expenses  of,  for  serving  warrant  of  arrest  issued  by  justice 

of  peace,  payment  of,  authorized 382 

Constructive-service  pay.    (See  Pay.) 

Consular  service.    (See  Diplomatic  and  consular  service.) 

Continuous-service  pay.    (See  Pay.) 

Contractors: 

Additional  compensation  to,  for  more  work  than  estimated...  130,683 

Bankrupt,  plant  of,  purchased  by  Crovemment,  payment  for 199 

Damages — 

From  breach  of  contract  by  Government,  liquidated  by 

supplemental  agreement 439 

Pipe  delivered  f .  o.  b.  imder  contract  and  injured  in  transit 

not  chargeable  to 167 

Defaulting— 

Claims  of  Government  against,  not  a  public  account 536 

Delay  in  completion  of  contract  due  to.    (See  Contracts, 

delay  in  completion  of.) 
Payments  to,  of  moneys  earned  and  retained  percentages 

forfeited,  not  authorized 798 

Plant  of,  purchased  by  Government,  payment  for 199 

Reletting  of  unfinished  work  imder  changed  specifications, 

effect  of,  on  damages  for  breach 798 

Responsibility  of,  for  consequences  of  breach  upon  con- 
tracts with  third  parties 444 

Settlement  with,  for  damages  due  Government 536, 830 

Use  of  mortgaged  property  of,  in  completion  of  work 527 

Delay  by,  in  completion  of  contracts.    (See  Contracts,  delay  in 

completion  of.) 
Loss  in  transit  of  goods  (wire  rope)  delivered  by,  to  carrier  for 
accoimt  of  the  Government,  claim  for 880 
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Gontractora — Continued.  Page. 
Notice  by,  of  readineas  of  articles  for  inspection,  what  consti- 
tutes       319 

Notice  to,  by  the  United  States  of — 

Approval  of  contract,  what  constitutes 866 

Place  for  unloading  contract  material,  effect  of  delay  in 866 

Parol  contracts  binding  when  fully  executed  on  part  of 65, 89, 496 

Payments  to.    (See  Contracts,  payments.) 

Performance  of  contract  by,  effect  upon,  of  loss  of  vessel  from 

perils  of  the  sea 830 

Property  of — 

Mortgaged,  use  of,  in  completion  of  work 527 

Payment  for,  purchased  on  annulment  of  contract 199 

Release  executed  by,  of  all  claims  against  Government,  as  con- 
dition of  final  payment  of  retained  percentages 679 

Responsibility  of,  for — 

Damage  by  fire  to  unfinished  public  building 83 

Loss  of  Crovemment  barge  in  course  of  towage 496 

Set-off  against  claim  of,  of  judgment  for  tort 754 

Settlement  of  claim  of,  by  Auditor,  surety  on  bond  not  a  party  to .      754 
Subcontractors — 

De&ult  of,  effect  of,  on  deduction  of  damages 830 

Material  men,  rights  of,  in  case  of  Government  contracts, 

under  acts  of  August  13,  1894,  and  February  24,  1905 754 

Withholding  payments  from,   under  one  contract  because  of 

default  under  another  contract 282 

Gontxacts: 

Additional  compensation  to  contractor  for  more  work  than  esti- 
mated  130,683 

' 'Additional  cost  of  inspection,'*  resulting  from  delay  in  delivery 

of  supplies 103 

Advertising.    {See  Advertising.) 
Annulment — 

Completion  by  surety  and  deduction  of  damages  in  case  of .      444 

Payment  for  plant  of  dekulting  contractor  purchased  on 199 

Withholding  payments  under  contract  in  case  of 199, 798 

Approval  of — 

By  ofiicer  other  than  specified  in  contract 362 

Date  of,  not  date  of  contract 277 

Date  of  notification  of,  determination  of,  in  connection  with 

computation  of  contract  time 866 

Delay  in,  effect  of,  on  deduction  of  damages  for  delay  in 

completion 671 

When  a  condition  precedent  to  a  binding  contract 362 

Bolts,  corroded,  additional  compensation  of  contractor  for  re- 
placing more  of,  than  estimated,  in  light- vessel ISO 

Bonds.    (See  Bonds.) 

Building,  construction  of,  at  La  Crosse,  Wis.,  for  Weather  Bureau, 

waiver  of  damages  imder 421 

86464— vol  15—09 59 
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Contracts— Continued.  PiiCe. 

Burial  of  deceased  officers  and  enlisted  men  of  Army  in  Lakeside 
Cemetery,  payment  of  expenses  of  reinterment  upon  tennina- 

tion  of 747 

Cancellation  of,  and  substitution  of  new,  effect  of  delay  on  ac- 
count of,  on  deduction  of  damages  for  delay  in  completion . . .      671 
Claims  arising  from.    (See  Claims.) 
Clothing,  Isthmus  of  Panama,  deduction  of  damages  for  delay  in 

completion  of 701 

Completion  of — 

Delay  in.    (See  Contracts,  delay  in  completion  of.) 

Extension  of  time  for 812 

Payments  prior  to 55, 74, 743 

Postponement  or  interruption  of,  on  account  of  the  fault  of 

the  Government 74 

Waiver  of  time  limit  for 74, 282, 362, 444, 830, 866 

Conditions  precedent — 

When  approval  a,  to  binding  contract 362 

With  respect  to  notice  under  a  contract 319 

Consideration,  payment  of  retained  percentages  prior  to  comple- 
tion of  contract  without,  not  authorized 55 

Construction  of — 

In  case  of  clerical  error  in  carrying  out  total  price 31 

Intent  of  parties,  effect  of 31, 359, 777 

Mere  grammatical  inaccuracies  or  errors  in  tenses  in  the  pro- 
visions do  not  affect  their  interpretation 777 

Provisions  to  be  read  as  intended  and  not  as  written 777 

Damages.    (See  Damages.) 

Dam  No.  18,  Ohio  River,  payments  imder 199 

Dams  Nos.  13  and  18,  Ohio  River,  deduction  of  damages  under.      671 

Date  of,  defined 277 

Deductions.    (See  Deductions.) 
De&iult  by  contractor — 

Claims  of  Government  on  account  of,  not  a  public  account. .      536 
Delay  in  completion  resulting  from.    (See  Contracts,  delay 

in  completion  of.) 
Payment  of  moneys  earned  and  retained  percentages  for- 
feited, not  authorized 798 

Purchase  of  plant  upon 199 

Reletting  of  unfinished  work  under  changed  specifications, 

effect  of,  on  damages  for  breach 798 

Responsibility  of  contractor  for  consequences  to  contracts 

with  third  parties 444 

Settlement  for  damages  due  Government 536, 830 

Use  of  mortgaged  property  upon 527 

Default  by  Government- 
Nullifies  provision  for  liquidated  damages 256, 362, 866 

Settlement  of  damages  on  account  of,  by  supplemental 
agreement , 439 
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Contracts — Continued.  Page. 

Delay  by  contractor  in  giving  notice  of  readineas  of  articles 

for  inspection 319 

Delay  by  Government,  effect  of,  on  provision  for  liquidated 

damages 256,362,671,812,866 

Delay  in  approval,  effect  of,  on  deduction  of  damages  for  delay 

in  completion 671 

Delay  in  commencement  caused  by  Government 362, 671 

Delay  in  completion — 

'^Additional  cost  of  inspection ' *  resulting  from 103 

Caused  by  Government 74, 256, 362, 777, 812,866 

Deduction  of — 

Actual  damages  caused  by 74, 

103, 282, 362, 388, 444, 536, 671, 683, 701, 812, 830 
Extra  cost  of  inspection  caused  by..  388, 444, 671, 683, 812, 830 

Liquidated  damages  for 256, 

277, 319, 359, 362, 388, 421, 671, 679, 701, 751, 777, 812, 866 
Effect  of  delay  of  Government  on  provision  for  liquidated 

damages  for 256,362,671,812,866 

Extension  of  time  limit 812 

Forfeiture,  provision  for,  construed  to  be  for — 

Liquidated  damages 256 

Penalty 388 

Liquidated  damages,  provision  for,  construed  to  be  for  a 

penalty 388,701 

Loss  of  vessel  from  perils  of  the  sea,  effect  of 830 

Purchase  in  open  market  on  account  of 830 

Remission  of  cost  of  superintendence  and  inspection  dur- 
ing, as  a  consideration  for  compromise  of  a  disputed 

claim 190 

Waiver  of — 

Damages 421,812 

Time  limit 74,282,362,444,830,866 

Dredging— 

Bay  Ridge  and  Red  Hook  channels,  New  York  Harbor, 
right  of   defaulting   contractor   to   money   earned   and 

retained  percentages  under 798 

Delaware  River,  remission  of  cost  of  superintendence  and 
inspection  during  delay  by  a  contractor  as  a  considera- 
tion for  a  compromise  of  a  disputed  claim 190 

Saugerties  Harbor,  N.  Y.,  measurement  of  material  and 

payment  therefor 272 

Duress,   what  constitutes,   in  making  final  settlement  with 

contractor 679 

Earthwork  at  Plaquemine  Lock,  La.,  liquidation  of  damages  for 

breach  of,  by  Government 439 

Elevators,  installation  of,  in  buildings  at  Benicia  Arsenal,  de- 
duction of  liquidated  damages  for  delay  in  completion  of 751 

Employment.    (See  Employments.) 


Digitized  by  VjOOQIC 


982  OEKERAIi  INDEX. 

Gontractfl — Continued.  Vgt. 
Engines  for  power  house,  Military  Academy,  West  Point,  pay- 
ment of  retained  percentages  under 256 

Enlistment.    (See  Enlistments.) 

Entirety  of,  for  linotype  machines  and  supplies,  to  be  furnished 

at  lump  sum  made  up  of  unit  prices 31 

Error,  clerical,  in  carrying  out  total  price,  corrected 31 

Estimate  of  quantity,  when  a  warranty 130, 683 

Executed,  parol — 

For  coal  for  Navy  Department,  binding 65 

For  supplies  for  Interior  Department,  binding 89 

For  supplying  stone  and  towing  barges  for  War  Department, 

binding 496 

Extension  of  time  limit  for  completion 812 

**F.  o.  b.'*  cars  and  '*f.  a.  s.",  meaning  of 866 

For  medical  services  to  Alaskan  natives  by  Navy  officers  not 

authorized 136 

For  payment  of  damages  to  property  of  railroad  company  from 
use    of    velocipede    cars    by    Government   employees,    not 

authorized 405 

Forfeitures.    (See  Forfeitures.) 

Forms,  substitution  of  new,  for  those  made  on  wrong,  effect 
of  delay  on  account  of,  on  deduction  of  damages  for  delay  in 

completion 671 

Furniture  for  Quartermaster's  Department,  payment  of  retained 

percentages  prior  to  completion  of 743 

Guaranty,  payment  of  percentages  retained  as,  prior  to  time 

fixed  therefor 256 

Hauling  and  removing  ashes,  Post-Office  Department,  payment 

for 101 

Heat,  light,  and  power  plant  for  congressional  buildings,  par- 
tial payment  under 74 

Implied,  compensation  for  use  of  a  patent  by  the  Government. .      148 
Increase  of  quantity  under  option  in,  payment  of  retained  per- 
centages prior  to  completion  of  delivery  of,  not  authorized . . .       743 
Inspection — 

Additional  cost  of — 

Included  in. liquidation  of  damages 812 

Resulting  from  delay  in  delivery  of  supplies 103 

Deduction  of  extra  cost  of,  caused  by  delay  of  contractor 388, 

444,671,683,812,830 
Expenses  of,  must  be  real  and  not  constructive  or  specu- 
lative        103 

Remission  of  cost  of,  during  delay  by  a  contractor  as  a  con- 
sideration for  compromise  of  a  disputed  claim. 188 

What  constitutes  notice  as  to 319 

Intention  of  parties,  effect  of,  in  construction  of 31, 359, 777 
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Contracts — Continued.  Page. 
Involving  payment  of  indefinite  and  uncertain  sumB,  Govern- 
ment officers  not  authorized  to  make 405 

Iron  and  steel  for  gates,  Dam  No.  18,  Ohio  River,  deduction  of 

damages  for  delay  in  completion  of 444 

Iron  pipes  etc.,  for  water  system.  Isthmus  of  Panama,  deduc- 
tion of  damages  for  delay  in  completion  of 282 

Joints  for  sand  pumps  and  other  pipes,  compensation  for  use  of 

patent  for,  by  the  Engineer  Department  at  Large 148 

Labor  and  material  men,  rights  of,  under  acts  of  August  13, 1894, 

and  February  ^4,  1906 754 

Lamps  for  Isthmus  of  Panama,  notice  under 319 

Lantern  posts  for  West  Neebish  Channel  of  St.  Marys  River, 

ascertainment  of  liquidated  damageeunder 277 

Leases.    (See  Leases.) 

Light- vessel,  liquidated  damages  for  delay  in  completion  of 359, 812 

Linotype  machines  and  supplies  for  the  Government  Printing 

Office,  error  in  carrying  out  total  price  of,  corrected 31 

Liquidated  damages.    (See  Damages.) 

Lumber  for  Corregidor  and  Grande  islands,  P.  I.,  deduction  of 

•       damageeunder 830 

Measurement  of  work  done,  upon  basis  named  in  contract 272 

Medical  attendance.    (See  Medical  attendance.) 
Mistakes.    (/Sm  Mistakes.) 
Modification  of — 

Injuriously  affecting  the  interests  of  the  United  States  not 

authorized 65 

(See  aUo  Contracts,  supplemental.) 

Notice,  what  constitutes 319, 866 

Nullification  of  provision  for  liquidated  damages  by  default  of 

Government 256,362,866 

Obligations  under,  within  meaning  of  act  of  March  4,  1909,  re- 
quiring deposit  of  unexpended  balances  of  appropriations  in 

Treasury 578 

Open  market  purchases  under  provisions  of 282,880 

Option  to  increase  quantity  in,  payment  of  retained  percentages 

prior  to  completion  of  delivery  under,  not  authorized 743 

Parol— 

Binding  effect  of,  in — 

Interior  Department 89 

Navy  Department 65 

War  Department 496 

For  transportation  of  troops,  hauling  and  switching  cars  in 

connection  with 434 

Supplemental,  operating  to  effect  a  change  in  obligation  of 

the  Government 83 

Fftyments— 

Advance,  before  legally  due,  effect  of,  as  to  sureties 199 
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Contracts — Continued.  Page. 

Payments — Continued . 
Final— 

For  dredging  in  Saugerties  Harbor,  N.  Y.,  based  upon 

"original  survey,*'  specified  in  contract 272 

Retained  percentages  upon  execution  by  contractor  of 

release  of  all  claims  against  Government 679 

Moneys  earned,  but  forfeited,  to  defaulting  contractor,  not 

authorized 798 

Overpayment  not  disturbed 55 

Partial,  for  finished  material  not  installed  in  place 74 

Prior  to  completion  of 55, 74, 743 

Purchase  price  of  plant  of  de&ulting  contractor  a 199 

Retained  percentages  forfeited,  to  de^ulting  contractor,  not 

authorized 798 

Retained  percentages  prior  to  time  fixed  therefor 256 

To  contractor  for  pipe  damaged  in  transit  authorized 167 

To  de&ulting  contractor  of  money  earned  and  retained  per- 
centages forfeited,  not  authorized 798 

Withholding— 

Under  one  contract  from  contractor  in  default  under       • 

another  contract 282 

Where  contract  annulled 199 

Penalty.    {See  Penalty.) 

Performance,  effect  upon,  of  loss  of  vessel  from  perils  of  the  sea. .      830 
Post  buildings  at  Macabebe,  P.  I.,  nullification  of  provision  for 
liquidated  damages  for  delay  in  completion  of,  by  de^ult  of 

Government 362 

Price — 

Claim  of  contractor  for,  set-off  of  judgment  for  tort  against. .      754 
Unit,  is  controlling  as  against  an  erroneous  total  sum  stipu- 
lated to  be  paid 31 

Printing,  with  private  parties,  authorized Ill 

Proposals,  and  acceptance  by — 

Commissioner  of  the  General  Land  Office,  filed  with  Auditor.        89 
Grovemment,  and   executed   by  the   contractor,    become 

binding 65,89,496 

Rails,  etc.,  for  Engineer  Department,  determination  of  contract 

period  and  deduction  of  damages  xmder 866 

Release  by  contractor  of  all  claims  against  Government,  as  con- 
dition of  final  payment  of  retained  percentages 679 

Repairs  to^ 

Buildings  and  railroad  track.  Fort  Monroe,  deduction  of 

costs  of  inspection  and  payments  under 683 

Sidewalks  alongside  grounds  of  public  buildings  in  District 
of  Columbia -not  authorized  unless  specifically  provided 

for  in  appropriation  act 227 

Subtreasury  building,  New  York,  deduction  of  damages  for 
delay  in  completion  of 388 
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Reservoir  and  canals  of  Hondo  project,  Reclamation  Service, 
use  of  mortgaged  property  in  completion  of,  when  conditions 

broken 527 

Retained  percentages — 

Deduction  of 74,743 

Payment  of — 

Prior  to  completion  of  contract 55, 743 

Prior  to  time  fixed  in  contract i 256 

Upon  execution  by  contractor  of  release  of  all  claims 

against  Government 679 

When  forfeited,  to  defaulting  contractor,  not  authorized .      798 
Set-off  of— 

Damages  under  a  contract  against  payments  due  contractor 

under  another 282 

Judgment  for  tort  against  contractor's  claim,  rights  of  surety 

on  bond  with  respect  to 754 

Stockings,  etc.,  for  the  Quartermaster's  Department,  *' additional 

cost  of  inspection  "  resulting  from  delay  in  delivery  of 103 

Subcontractors.    (^e«  Contractors.) 

Substitution  of  new,  for  those  made  on  wrong  forms,  effect  of 
delay  on  account  of,  on  deduction  of  damages  for  delay  in 

completion 67 1 

Superintendence,  remission  of  cost  of,  during  delay  by  a  con- 
tractor as  a  consideration  for  compromise  of  a  disputed  claim . .      189 
Supplemental — 

Parol,  operating  to  effect  a  change  in  obligation  of  the  Gov- 
ernment         83 

Payment  of  retained  percentages  prior  to  time  fixed  therefor .      256 
Settlement  by,  of  damages  from  breach  of  contract  by  Gov- 
ernment        439 

Supplies  for  Library  of  Congress,  under  advertisement  and  speci- 
fications of  Treasury  Department,  authorized 606 

Surveys  of  dredged  area,  measurement  by,  of  work  done  under 

contract  for  dredging  in  Saugerties  Harbor,  N.  Y 272 

Tank  and  trestle,  construction  of,  at  Fort  Ethan  Allen,  rights  of 
surety  on  bond  with  respect  to  set-off  of  judgment  for  tort 

against  contractor's  claim 754 

Tanks  at  Isthmus  of  Panama,  final  settlement  under 679 

Termination  of,  by  supplemental  agreement,  for  benefit  of  Gov- 
ernment       439 

Third  parties,  responsibility  of  contractor  for  consequence  of 

breach  to 1 444 

Timber,  sale  of,  from  forest  reserve '. 113 

Time.    (See  Time.) 

Towage  of  Government  barge  and  responsibility  of  contractor 

for  loss  thereof 496 

Transportatioii  of — 

Cement  by  steamboat  for  revetment  work  in  Louisiana,  rate 
to  be  paid  under 648 
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Contracts — Continued.  Pn^ 

Transportation  of — Continued. 

Public  funds,  Treasury  Department 91 

School-teacheiB  in  Alaska  by  vessel,  payment  of  agreed  rale 
for,  where  passengers  by  own  act  are  left  behind  in  case  of 

accident 774 

Transportation,  with  United  States,  not  affected  by  state  laws 

governing  rates  to  be  charged  by  common  carriers 648 

Unfinished  buildihg  at  Ellis  Island  immigrant  station,  release  of 

contractor  from  responsibility  for  damage  to,  by  fire 83 

Vitrified  pipe  for  the  Bellefourche  project,  Reclamation  Service, 
damage  to,  when  delivered  f .  o.  b.  and  injured  in  transit,  how 

chargeable 167 

Waiver  of — 

Liquidated  damages,  when  authorized 1 421, 812 

Time  limit,  effect  of 74,282,444,830,866 

Warranty,  when  estimate  of  quantity  a 130,683 

Wickets  for  Lock  and  Dam  No.  1,  Osage  River,  deduction  of  liqui- 
dated damages  for  delay  in  completion  of 777 

Wire  rope  for  Engineer  Department,  lost  in  transit,  claim  for 880 

Written  proposal  and  acceptance  not  a,  within  section  3744  of 
Revised  Statutes,  yet  binding  when  fully  executed  on  part  of 

contractor 65, 89, 496 

Convicts,  District  of  Columbia,  transportation  of,  to  penitentiary 208 

Corporation,  withholding  moneys  due  a,  as  set-off  against  its  liability 
arising  out  of  timber  trespass  committed  by  another  person,  not 

authorized 113 

Court-house,  District  of  Columbia,  installation  of  bath  in,  not  charge- 
able to  appropriation  for  repairs 725 

Courts: 

Action  of,  in  partnership  bankruptcy  proceedings,  to  determine 

filing  fees  of  clerks  of  court 249 

Appointment  of  special  examiner,  district  of  Colorado,  in  equity 

cases,  and  fees  of  witnesses 133 

Bailiffs,  witness  fees  of,  for  appearance  before  grand  jury 835 

Clerks  of.    (See  Clerks  of  court.) 

Costs  included  in  judgment  of  Supreme  Court  adverse  to- 
Interior,  Secretary  of  the,  how  payable 694 

Interstate  Commerce  Conmiission,  how  payable 561 

Determination  by,  of  costs  to  be  charged  against  private  litigants 
in  civil  cases  not  to  govern  fees  allowable  by  manihal  to  deputy 

for  serving  writs 408 

District  of  Columbia.    (See  District  of  Columbia.) 
Expenses  of — 

Customs  officers  as  witnesses 154 

Deputy  collector  of  internal  revenue  and  Secret  Service 

employees  as  witnesses,  how  payable 594 

Immigrant  inspector  as  witness,  how  payable 298 

Judges  of.    (See  Judges.) 
Judgments  of.    (See  Judgments.) 
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Miscellaneous  expenses  of,  payment  of  expenses  of  constable  for 

serving  warrant,  as 382 

Municipal,  District  of  Columbia — 

Appointment  of  relative  of  judge  as  clerk  of  court 847 

Judge  of,  not  a  judge  of  a  United  States  court 847 

Orders  of.    (See  Orders.) 

Payment  of   judgments  of,  in  Porto  Bican  bay  rum  cases,  on 
compromise  agreement  prior  to  appropriation  therefor,  not 

authorized 387 

Philippine  Islands.    (See  Philippine  Islands.) 
Registry  of.    (See  Clerks  of  court.) 

Searching  records  of,  for  purpose  of  making  transcripts  of  judg- 
ments and  issuing  writs  of  fieri  f ados,  separate  fees  of  clerk  of 

court  for,  not  authorized "...      325 

State,  reimbursement  to  employee  of  Quartermaster's  Depart- 
ment of  expenses  in  suit  in,  arising  from  opening  fences  and 

trespass  on  private  property,  in  performance  of  duty 621 

Writs  of.    (See  Writs.) 
Courts-martial: 

Discharge  by  way  of  punishment  for  an  offense  in  pursuance  of 
sentence  of,  necessary  to  deprive  enlisted  man  of  Marine  Corps 

of  travel  pay 673 

Fines  and  forfeitures  imposed  by  naval,  application  of,  to  pay- 
ment of  transportation  expenses  of  discharged  prisoners  and  for 

naval  hospital  fimd 550 

Forfeitures  by  sentence  of — 

Army,  enlisted  men  of 661 

Navy,  enlisted  men  of 126, 386 

Prisoners,   payment  to,   of  amount  excepted  from  forfeiture 

when  sentence  mitigated 126 

Sentences  of — 

Discharge  in  pursuance  of,  by  way  of  pimishment  for  an 
offense,  necessary  to  deprive  enlisted  men  of  Marine 

Corps  of  travel  pay 573 

Forfeitures  by — 

Army,  enlisted  men  of 661 

Navy,  enlisted  men  of 126, 386 

Illegal,  inoperative  to  separate  officer  of  Volunteers  from  the 

service 875 

In  case  of  desertion  of  enlisted  man  of  Army,  effect  of  dis- 
approval of 661 

Payment  of  commutation  of  quarters  to  officer  of  Army 

prior  to *..* 214 

When  mitigated,  payment  to  prisoner  of  amount  excepted 

from  forfeiture 126 

Crating  and  packing  baggage.    (See  Baggage.) 

Crockery  in  Navy,  stoppage  of  pay  of  persons  for  damage  to 491 
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Cuba:  .  Pi^e. 

Employees  of  War  Department  connected  with  intervention  in, 
payment  of  salary  of,  from  imexpended  balance  of  emergency 
fund,  not  authorized 578 

Printing  maps  showing  boundaries  in,  deposit  of  moneys  from 
Cuban  revenues  paid  to  Interior  Department  for 504 

Revenues  of,  deposit  of  moneys  paid  from,  to  Interior  Depart- 
ment for  printing  Cuban  maps  at  request  of  War  Department. .      504 
Customs  Service: 

Collectors  of.*   {See  Collectois  of  customs.) 

Compensation  of  officers  and  employees,  payment  of,  by  check. .      604 

Duties.    {See  Duties.) 

Duty  of  customs  officers  defined 154 

Expenses  of  officers  of,  aa  witnesses  before  a  United  States  com- 
missioner or  United  States  court 154 

Free  entry,  refundment  of  money  executed  by  collector  of  cus- 
toms to  secure  release  of  goods  subsequently  declared  to  be 
entitled  to 27 

General  Appraisers,  binding  effect  of  decision  of  Board  of,  with 
respect  to  customs  duties 27 

Money  exacted  by  collector  of  customs  to  secure  release  of  goods 
seized  as  being  fraudulently  entered,  and  subsequently  de- 
clared to  be  entitled  to  free  entry,  not  a  fine  or  forfeiture 27 

R^ulations  of.    {See  Regulations.) 

D. 
Damages: 
Actual — 

Caused  by  delay  of  the  contractor 74, 

103, 282, 362, 388, 444, 536, 671, 683, 701, 812, 830 
Open  market  purchases  imder  terms  of  contract  deducted  as .  830 
Resulting  from  diversion  of  traffic  by  railroad  company,  how 

chargeable 729 

Right  of  United  States  to,  in  absence  of  provision  in  con- 
tract for  special  damages 282 

Breach  of  contract — 

Effect  on,  of  reletting  unfinished  work  under  changed  speci- 
fications       798 

Elements  of 439,444 

Responsibility  of  contractor  for  consequences  of,  upon  con- 
tracts with  third  parties 444 

Due  to  negligence  of  employees,  contract  for  payment  of,  not 

authorized 405 

Inspection  \mder  contract,  extra  cost  of.     {See  Contracts,  in- 
spection.) 
Liquidated — 

Additional  cost  of  inspection  due  to  delay  in  completion  of 

contract  included  in 812 

De&ult  by  Government  nullifies  provision  for 256. 362, 866 
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Liquidated — Continued . 

Delay  by  Government,  effect  of ,  on 256, 362, 671, 812, 866 

For  delay  in  completion  of  contract 256, 

277, 319, 359, 362, 388, 421, 671, 679, 701, 751, 777, 812, 866 

Forfeiture,  provision  for,  construed  as 256 

Prorating  of 751,777 

Provision  for — 

Construed  to  be  for  a  penalty 388, 701 

Covering  delivery  of  articles,  applicable  to  their  final 

completed  delivery  as  a  whole 277 

That  Government  *'Tnay  deduct"  equivalent  to  *^ shall 

deduct" 359 

Waiving,  when  delay  due  to  causes  including  certain 

named  ones,  not  restrictive 421 

Waiver  of,  when  authorized 421, 812 

Liquidation  of — 

By  settlement  with  de&iulting  contractor 536 

Resulting  from  breach  of  contract  by  Government 439 

Moneys  deposited  at  sale  of  old  material  and  forfeited  for  breach 

not,  but  security  against  breach 772 

Provision  for  waiving,  when  delay  due  to  causes  including  cer- 
tain named  ones,  not  restrictive 421 

Release  of  contractor  from,  to  unfinished  building  by  fire ...       83 

Resulting  from — 

Abandonment  by  Government  of  work  under  contract,  liqui- 
dation of,  by  supplemental  agreement 439 

Loss  of  Government  barge  through  accident  in  course  of 

towage,  by  contractor,  how  recoverable 496 

Special,  where  no  provision  in  contract  for,  actual  damages  de- 
ducted       282 

To  private  property — 

Army,  officer  of,  claim  against  transportation  company  for. .        38 
Army,  officers  and  enlisted  men  of,  jurisdiction  of  accounting 

officers  in  reopening  claims  for 840 

Railroad  company,  from  use  of  velocipede  cars  by  Govern- 
ment employees,  contract  for  payment  for,  not  authorized .      405 
To  public  property — 

Crockery,  by  persons  in  Navy,  charges  against  pay  on  ac- 
count of 491 

Pipe  for  the  Belief ourche  project,  delivered  f.  o.  b.  under 

contract  and  injured  in  transit,  how  chargeable 167 

Waiver  of,  when  authorized 421, 812 

Dam  No.  18,  Ohio  River: 

Deduction  of  damages  for  delay  in  completion  of  contract  for  iron 

and  steel  for  gates  of 444 

Payments  under  contract  for  construction  of 199 

Dams  Nos.  13  and  18,  Ohio  River,  deduction  of  damages  under  con- 
tract for  lock  gates  at 671 
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Of  arrival  of  consul  at  poet  part  of  travel  period 332 

Of  notification  of  approval  of  contract,  computation  of  omtiBct 

time  from 866 

When  deed  of  conveyance  of  property  leased  to  United  States 

executed,  grantee  entitled  to  receive  rental  from 195 

Witness  fees  and  compensation  of  bailiff  of  United  States  court 

on  same 835 

Deceased  officers  and  employees: 
Army — 

Enlisted  men  of,  six  months'  gratuity  to  widows  or  desig- 
nated beneficiaries 304, 316, 372,896 

Indigent  nurses,  dying  in  District  of  Columbia,  payment  of 

burial  expenses  of 742 

Officers  of,  six  months'  gratuity  to  widows  or  designated 

beneficiaries 304, 896 

Philippine  Scouts,  officers  and  enlisted  men  of,  six  months' 

pay  to  widows  or  designated  beneficiaries 304 

Reinterment  of  soldiers,  payment  of  expenses  of,  not  au- 
thorized       747 

Clerk  of  court,  estate  of,  not  entitled  to  receive  fees  and  emolu- 
ments accruing  subsequent  to  death 401 

Consul,  effect  of  failure  of,  to  execute  bond  prior  to  death 418 

Navy- 
Acting  assistant  suigeon  of,  six  months'  pay  to  widow  or  des- 
ignated beneficiary 176 

Enlisted  men  of,  six  months'  pay  to  widows  or  designated 

beneficiaries 697,610,614 

Indigent  ex-sailors  of,  dying  in  District  of  Columbia,  reim- 
bursement of  burial  expenses  of 838 

Midshipmen,  eix'months'  pay  to  widows  of 39 

Officers  of  (retired)  d}dng  on  active  duty,  six  months'  pay  to 

widow  of 230 

Payments  to  beneficiaries  of,  injured  in  course  of  employment, 

how  made 461, 646 

Revenue-Cutter  Service,  widows  or  other  designated  beneficia- 
ries of,  not  entitled  to  six  months'  gratuity 576 

Deceased  pensioner: 

Expenses  of  last  sickness  and  burial  of — 

Jurisdiction  of  accounting  officers  over  claims  for  reimburee- 

ment  of,  transferred  to  Commissioner  of  Pensions 557, 608 

Payment  of — 

Amount  allowed  by  Auditor  or  Comptroller  prior  to  act 

of  March  4, 1909,  on  claims  for  reimbursement 608 

Claims  for  reimbursement,  by  pension  agents 571 

Widow,  checks  issued  and  mailed  to,  subsequent  to  execution  of 
voucher  and  her  death,  an  asset  of  her  estate 877 
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Page. 
Deceased  seamen,  vessel  liable  for  burial  expenses  of,  and  owners  not 

to  be  reimbursed  therefor 521 

Decisions,  advance,  of  the  Comptroller  of  the  Treasury,  jurisdiction  to 

render 58,297,323,536 

Declaration  and  notice,  fees  of  field  deputy  marshal  for  serving,  in 

ejectment  cases 408 

Deductions: 
Damages — 

From  loss  of  Government  barge  in  course  of  towage,  from 

contract  price  for  construction  of  barge 496 

To  pipe  delivered  f.  o.  b.  under  contract  and  injured  in 

transit,  from  amount  due  contractor,  not  authorized 167 

Delay  in  completion  of  contract — 

Actual  damages.  74, 103, 282, 362, 388, 444, 536, 671, 683, 701, 812, 830 

Additional  cost  of  open  market  purchases  on  account  of 830 

££tect  on  provision  for  liquidated  damages,  of  delay  by  Gov- 
ernment   256, 362, 671, 812, 866 

Extra  cost  of  inspection 103, 189, 388, 444, 671, 683, 812, 830 

Liquidated  damages 256, 

277, 319, 359, 362, 388, 421, 671, 679, 701, 751, 777, 812, 866 

Waiver  of  damages  by  heads  of  departments 421, 812 

Expenses  of  preparation  and  transportation  to  United  States, 
from  six  months'  gratuity  pay,  of  remains  of  deceased  enlisted 
man  of — 

Army 316 

Navy 597 

Illegal  excess  wages  paid  to  employees  of  Government  Printing 

Office 68 

Overpayments  by  disbursing  officers  to  claimant,  in  settlement 
by  accoxmting  officers  of  claim  of  railroad  for  transportation . . .      781 

Retained  percentages  under  contract 74, 743 

Withholding  money  due  by  the  Government  from  a  claimant  on 
account  of  an  indebtedness  of  said  claimant  to  another  person, 

unauthorized 38 

Deeds,  date  of  execution  of,  rent  payable  from,  to  grantee  when  title 

transferred 195 

Defaulting  contractors.    {See  Contractors.) 

Delays,  contracts.    (See  Contracts.) 

''Dependent  parent"  of  employee  dying  from  injuries  received  in 

course  of  employment,  construed «      461 

Deposits: 

Advance  payment  of  sale  of  timber,  refund  of 113 

By  enlisted  man  of  Navy,  liability  of  paymaster  for  failure  to 

account  for 534 

Fees  and  expenses  collected  by  marshals  for  service  of  writ  of 
injunction  in  equity  proceedings  in  adjoining  district,  with 

clerk  of  court 708 

Miscellaneous  receipts.    (See  Miscellaneous  receipts.) 
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Deposits — Continued . 

Moneys—  Page. 

Deducted  from  wages  of  employees  of  Government  Printii^ 

Office  on  account  of  illegal  excess  wages  paid 68 

Intrusted  by  inmates  of  Government  Hospital  for  the  Insane 

to  the  superintendent,  in  the  Treasury  as  trust  funds 568 

Paid  to  Interior  Department  from  Cuban  revenues  for  print- 
ing Cuban  maps  at  request  of  War  Department 504 

Realized  upon  judgment,  in  subtreasury,  by  defendant,  fees 

of  clerk  of  court  for 354 

Recovered  on  warrant  erroneously  paid,  in  Treasury,  in 

absence  of  warrant 764 

Proceeds  of  sales  of  property  purchased  from  Osage  funds,  to 

credit  of  Osage  funds 204 

Surplus  fees  of  clerks  of  court  in  Treasury,  clerk  not  entitled  to 

commission  upon 325 

To  secure  fees  of  clerks  of  United  States  courts,  not  authorized . . .       107 
Unexpended  balance  of  appropriations — 

Except  permanent  specific,  etc.,  to  be  carried  to  surplus  fund 

and  covered  into  Treasury 578 

Reappropriated,  not  to  be  covered  into  Treasury 626 

Withdrawal  of,  from  Treasury 27 

Desertions: 

Army,  enlisted  man  of,  effect  of  disapproval  of  sentence  of  court- 
martial  in  case  of 661 

Marine  Corps,  effect  of,  on  payment  of  six  months'  gratuity  to 
widow  or  designated  beneficiary  of  deserter  who  had  reenlisted 

in  Navy 614 

Destruction  of  public  property  (crockery)  in  Navy,  charges  against 

pay  on  accoimt  of 491 

Details: 

Immigrant  inspector  from  outside  the  District  of  Columbia  to  the 

White  House 654 

Steamboat-Inspection  Service  inspector,  to  inspect  steam  boilers 

for  War  Department 682 

Detention  of  aliens  by  immigration  officials  as  prospective  witnesses, 

expenditures  in  connection  with 787 

Diplomatic  and  consular  service: 

Appointment  of  consul  on  leave  of  absence  in  United  States 488 

Bond,  effect  of  failure  of  consul  to  execute,  prior  to  death 418 

C<xisular  regulations.    (See  Regulations.) 
Deceased  seaman  buried  by  owners  of  vessel  not  within  juris- 
diction of  consul,  and  owners  not  entitled  to  reimbursement 

for  burial  expenses 621 

Dischaige  before  consul  of  seaman  incapacitated  on  account  of 
illness,  vessel  liable  for  expenses  of  maintenance  and  cure 
after 348 
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Diplomatic  and  consular  service — Continued. 

Salary  of—  Page. 

Consul — 

Dying  without  executing  bond 418 

On  leave  of  absence  in  United  States 488 

While  in  transit  from  residence  in  United  States  to  post 
via  Washington  and  while  awaiting  exequatur  at  post .      332 

Diplomatic  officer  prior  to  arrival  at  post  of  duty 618 

Traveling  expenses  of  consuls  under  orders  in  the  United  States       60 
Disability  pay.    (See  Pay.) 
Disbursing  officers: 

Accounts  of,  verification  of  indorsements  on  paid  checks  in  set- 
tlement of 776 

Balances  of  appropriations  in  hands  of,  except  permanent  spe- 
cific, etc.,  to  be  carried  to  surplus  fund  and  covered  into 

Treasury 578 

Bonded,  compensation  of,  for  services  in  disbursing  moneys  ap- 
propriated for  construction  of  public  buildings 455 

Checks- 
Paid,  verification  of  indorsements  on,  in  settlement  of  act- 

coimts  of 776 

To  be  drawn  to  order  of  payee  and  not  to  bearer 604 

Government  Hospital  for  the  Insane,  advances  to,  from  trust 

funds,  in  Treasury,  of  inmates 568 

Indian  Service,  payment  of  premiums  on  bonds  of,  by  Govern- 
ment         45 

Judgment  of  court-martial  in  trial  of  enlisted  man  of  Army  for 

desertion,  when  binding  on 661 

Navy  (paymasters),  allowance  to,  of  illegal  payments  to  Navy 
officers  on  temporary  leaves  of  absence,  under  act  of  March  3, 

1909 688 

Payment  of  compensation  of  officers  and  employees  of  Customs 

Service  by  checks  of 604 

Discharges: 
Army — 

Enlisted  men — 

Enlistment  period  of,  reenlisting  after  three  months 

from  date  of  discharge 558 

Prior  to  act  of  May  11, 1908,  and  reenlisting  after  passage 

of  said  act,  continuous-service  pay  of 339 

Officer  of  Volunteers,  by  appointment  of  successor 875 

By  way  of  punishment  for  an  offense  in  pursuance  of  sentence  of 
court-martial  necessary  to  deprive  enlisted  man  of  Marine 

Corps  of  travel  pay 573 

In  bankruptcy,  of  partnership  and  individual  copartners 249 
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Discharges— Continued.  Ptge. 

Marine  Corps — 
Enlisted  men — 

By  commandant  as  unfit,  not  a  dischaige  by  way  of 

punishment  for  an  offense 573 

Reenlistment  gratuities,  when  reenlisted  in  the  Army.       97 
Sentence  for  dishonorable,  when  mitigated,  payment  to 
court-martial  prisoner  of  amount  excepted  from  forfeiture.      126 
Naval   prisoners,  payment  of   expenses  of   transportation  of, 

from  fines  and  forfeitures  imposed  by  naval  courts-martial 550 

Navy— 

Enlisted  man  of,  grantor  of  allotment  of  pay,  effect  of  buluie 

of  paymaster  to  give  notice  of,  to  Auditor 306 

Enlisted  men  of  (civil  war),  before  expiration  of  enlistment, 

bounty  for 398 

Porto  Rico  Provisional  Regiment  of  Infantry,  enlistment  period 

of  enlisted  man  discharged  from,  and  reenlisted  in  Army 213 

Seaman,  incapacitated  on  account  of  illness,  vessel  liable  for  ex- 
penses of  maintenance  and  cure  after,  before  consul 348 

Discretion: 

Head  of  department,  as  to  whether  a  particular  expense  is  neces- 
sary or  appropriate  or  incident  to  the  object  for  which  an  appro- 
priation is  made 101 

Marshal,  traveling  upon  official  business,  as  to  proper  items  of 

expense 218 

{See  also  Jurisdiction.) 
Distillery,  expenses  of  collector  of  internal  revenue  in  seizing,  charge- 
able to  appropriation  for  miscellaneous  expenses 782 

District  of  Columbia: 

Appropriation  for  militia  of,  not  available  for  purchase  of  clothing 

for  naval  battalion 466 

Automobiles  in,  payment  of  license  fee  for,  owned  by  Govern- 
ment, not  authorized 231 

Board  of  Education,  authority  of,  with  respect  to  longevity 

increase  of  pay  to  teachers 632 

Convicts  of,  transportation  to  penitentiary 208 

Court-house,  installation  of  bath  in,  not  chargeable  to  appropria- 
tion for  repairs 725 

Courts  of — 

Municipal — 

Appointment  of  relative  of  judge  as  clerk  of  court 847 

Judge  of,  not  a  judge  of  a  United  States  court 847 

Supreme — 

Disposition  of  fines  imposed  by 181 

Payment  for  judgments  of  costs  rendered  by,  in  man- 
damus proceedings  against  head  of  department 694 

Detail  of  immigrant  inspector  from  outside  of,  to  the  White  House .     654 
Enforcement  within  and  without,  of  pure  food  and  drugs  act, 
expenses  of  expert  witnesses  and  inspectors  in  connection  with .     757 
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District  of  Columbia— Continued.  Page. 

Ex-ffidloiB,  indigent,  dying  in,  reimbursement  of  burial  expenses 

of 838 

Government,  permanent,  of 181 

Jail  of,  transfer  of  prisoners  from,  and  support 208 

Militia — 

Appropriation  chargeable  with  pa3rments  to,  for  participating 

in  encampments  and  maneuvers  with  Regular  Army 514, 587 

Clothing  for  naval  battalion  of 466 

Nurses,  indigent  Army,  dying  in,  payment  of  burial  expenses  of.      742 
Post-office  building  in,  cost  of  appraisal  of  site  for,  how  charge- 
able       890 

Prisoners  of,  transfer  from  jail  and  support 208 

Property  of  United  States  not  subject  to  police  regulation  of, 

imposing  license*  fee  for  automobiles 231 

Public  buildings  of  the  United  States  in,  repairs  to.  sidewalks 

alongside  the  grounds  of 227 

Regulations,  police.    (See  Regulations.) 

Repairs  to  sidewalk  alongside  grounds  of  Butler  Building  not 

authorized  under  general  appropriation  for  repairs  to  grounds.      227 
Revenues  of,  fines  imposed  by  the  Supreme  Court  in  purely 

Federal  cases  not 181 

Schools  of,  fines  imposed  by  the  Supreme  Court  not  applicable  to .      181 

School-teachers  in,  longevity  increase  of  pay  to 632 

Taxes  of,  property  of  United  States  not  subject  to  police  regula- 
tion imposing 231 

Temporary  appointment  in,  during  absence  of  regular  employee 

on  leave  without  pay,  not  authorized 865 

Diversion  of  traffic  by  railroad  company,  additional  expense  to  Gov- 
ernment resulting  from,  how  chargeable 729 

Drugs  act,  pure  food  and,  of  June  30,  1906,  expenses  of  expert  wit- 
nesses and  inspectors  in  connection  with  enforcement  of 757 

Drum  instructor,  Marine  Corps,  musician  performing  duties  of,  not 

entitled  to  extra-duty  pay 139 

Duress,  what  constitutes,  in  making  final  settlement  under  contract 

with  contractor 679 

Duties: 

Money  exacted  by  collector  of  customs  to  secure  release  of  goods 
seized  as  being  fraudulently  entered,  and  subsequently  de- 
clared to  be  entitled  to  free  entry,  not  a  fine  or  forfeiture 27 

Refundment  of  excess,  covered  into  Treasury ^7 

E. 

Education,  Biureau  of,  medical  services  furnished  to  Alaskan  natives 
by  Navy  officers,  additional  compensation  for,  not  authorized 136 

Eight-hour  day,  additional  pay  of  firemen  in  public  buildings,  paid 
on  annual  basis,  for  work  in  excess  of 620 

Eight-hour  law,  application  of,  to  laborers  and  mechanics  of  Engrav- 
ing and  Printing  Bureau 703 

86464— vol  15—09 60 


Digitized  by  VjOOQIC 


946  GENERAL  INDEX. 

Pace. 

Ejectment,  fees  of  field  deputy  numhal  for  serving  writs  of  dedsuration 

and  notice  in  suit  in 408 

Electoral  meesengerB  to  deliver  votes  of  electorB  for  President  and 

Vice-President,  pay  of 481 

Elevators,  installation  of,  in  buildings  at  Benicia  Arsenal,  deduction 

of  liquidated  damages  for  delay  in  completion  of  contract  for 751 

Emoluments  of  clerks  of  court.    (See  Clerks  of  court.) 
Employees.    (See  Officers  and  employees.) 
Employments: 

Appraiser  of  site  for  building  for  the  Bureau  of  Engraving  and 

Printing,  authorized 49 

Compensation  for  injuries  received  in  course  of,  to  employees  of — 

Engineer  Department  at  Large,  beneficiary  of 461 

Engraving  and  Printing  Bureau 394 

Government  Printing  Office 554 

Isthmian  Canal  Commission 115, 161, 646 

Navy-yards  (messenger  boy) 845 

Contract  of — 

Effect  of,  on- 
Additional  pay  of  fireman  in  public  buildings,  paid  on 

annual  basis,  for  working  overtime 620 

Extra  compensation  for  living  expenses  of  civilian 
employee  of  Quartermaster's  Department  at  r^^ular 

station 644 

Payments  under,  of  the  Isthmian  Canal  Commission  to 
employees  for  injuries  received  prior,  and  absence  sub- 
sequent, to  the  taking  effect  of  act  of  May  30,  1908, 

authorized 161 

Medical  examination  and  treatment  of  Government  employees 

injured  in  course  of 161, 581 

Payments  to  beneficiaries  of  employees  dying  from  injuries 

received  in  course  of,  how  made 461, 646 

School-teacher  in  District  of  Columbia,  as  affecting  longevity 

increase  of  pay 632 

Supplying  personal  furnishings  to  employees  as  incident  to  con- 
tract of,  when  authorized 344 

Temporary,  traveling  expenses  of  civilian  employees  in  military 

service  while  in  status  of 644 

Witnesses,  expert,  in  connection  with  enforcement  of  pure  food 

and  drugs  act 757 

Encampments: 

Payments  to  militia  for  participation  in 120, 414, 514, 587 

(See  also  Maneuvers.) 
Engineer  Department  at  Large: 
Contracts — 

Construction  of  Dam  No.  18,  Ohio  River,  payment  for  plant 
of  defaulting  contractor  purchased  under 199 
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Engineer  Department  at  Large — Continued. 
Contracts — Continued . 

Dredging  in —  Page. 

Bay  Kidge  and  Red  Hook  channels,  New  York  Harbor, 
right  of  de&,ulting  contractor  to  money  earned  and 

retained  percentages  under 798 

Delaware  River,  remission  of  cost  of  superintendence 
and  inspection  as  a  consideration  for  the  compromise 

of  a  disputed  claim 190 

SaugerCies  Harbor,  N.  Y.,  measiurement  of  material  and 

payment  therefor 272 

Earthwork  at  Plaquemine  Lock,  La.,  liquidation  of  dam- 
ages for  breach  of,  by  Government 439 

Iron  and  steel  for  gates.  Dam  No.  18,  Ohio  River,  deduction 

of  damages  for  delay  in  completion  of 444 

Joints  for  sand  pumps  and  other  pipes,  compensation  for 

use  of  patent  for 148 

Lock  gates  for  Dams  Nos.  13  and  18,  Ohio  River,  deduction 

of  damages  under 671 

Lumber  for  Corregidor  and  Grande  islands,  P.  I.,  deduction 

of  damages  under 830 

Rails,  etc.,  determination  o|  contract  period  and  deduction 

of  damages  under 866 

Towage  of  Government  barge  and  responsibility  of  con- 
tractor for  loss  thereof 496 

Transportation  by  steamboat  of  cement  for  revetment  work 

in  Louisiana,  rate  to  be  paid  imder 648 

Wickets  for  Lock  and  Dam  No.  1,  Osage  River,  deduction 

of  liquidated  damages  for  delay  in  completion  of 777 

Wire  rope  shipped  under,  and  lost  in  transit,  claim  for 880 

Employee  of,  dying  from  injuries  received  in  course  of  employ- 
ment, payments  to  beneficiaries  of,  how  made 461 

Lease  of  real  estate,  payment  of  rent  when  title  transferred 195 

Eng^es  for  power  house  at  Military  Academy,  West  Point,  payment 

of  retained  percentages  imder  contract  for 266 

Engraving  and  Printing  Bureau: 

Appraiser  of  site  for  building  for,  employment  of,  authorized. . .        49 
Clerks  and  other  employees  of,  whose  salaries  are  fixed  by  law  or 
regulation,  not  entitled  to  additional  compensation  for  over- 
time work 703 

Compensation — 

Additional,  of  laborers  and  mechanics  in,  for  overtime  work.      703 

Machinist,  injured  in  course  of  employment 394 

Leave  of  absence  pay,  employees  not  entitled  to,  if  granted  com- 
pensation for  injuries  received  in  course  of  employment 394 

Wages  of  laborers  and  mechanics  in,  fixed  by  Secretary  of  the 

Treasury 703 

Enlistment  pay.    (See  Pay.) 
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EnliBtments: 

Amy—  Page. 

Enlisted  man  of  Porto  Rico  Provisional  Regiment  of  Infantry 

reenlisted  in 213 

Maintenance  of  mounts  of  retired  officers  on  active  duty  in 

recruiting 437 

Periods  of,  of  enlisted  men 79, 213, 339, 558, 638 

Reenlistment  gratuity,  of  enlisted  man  of  the  Marine  Corps 

reenlisted  in 97 

Contracts  of,  avoidance  of  fraudulent,  by  (jovemment 614 

Fraudulent,  effect  of,  on  payment  of  six  months'  gratuity  to 
widows  or  designated  beneficiaries  of  enlisted  men  of  Navy. .      614 

Marine  Corps,  periods  of,  of  enlisted  men 79 

Navy- 
Additional  pay  for  detention  of  enlisted  men  beyond  ex- 
piration of 883 

Applicant  for,  payment  for  meals  furnished  to 99 

Enlisted  men  of — 

Effect  of  fraudulent,  on  payment  of  six  months'  gratuity 

to  widows  or  designated  beneficiaries 614 

Reenlistment  pay  under  General  Orders,  No.  34,  1906, 

Navy  Department 617 

Enlisted  men  of  (civil  war),  discharged  before  expiration  of, 

bounty  for 398 

Porto  Rico  Provisional  Regiment  of  Infantry,  enlistment  period 

•     of  enlisted  man  of,  reenlisted  in  Army 213 

Waiver  of  fraudulent,  in  Navy 614 

Equipment: 

Furnishing  articles  of,  to  employees,  authorised,  when  accounted 

for  as  Government  property 344 

Horse,  for  officers  of  Marine  Corps 216 

Equity  cases,  fees  of  witness  before  special  examiner  in,  in  district 

of  Colorado 133 

Equity  proceedings,  fees  and  expenses  of  marshal  for  serving  writ  of 

injunction  in,  in  adjoining  district 708 

Errors.    {See  Mistakes.) 

Escape  of  prisoner  through  negligence  of  deputy  marshal,  reim- 
bursement of  expenses  in  connection  with 507 

Evidence: 

Proposals  and  acceptances.  General  Land  Office,  filed  with 

Auditor  as 89 

Required  to  show  designation  of  beneficiary  by  enlisted  man  of 
Navy  to  receive  six  months'  gratuity  pay,  in  order  to  authorize 

payment 610, 721 

Required  to  support  voucher  covering  payments  by  mawhal  to 

jurors  and  witnesses 266 

Signature  of  claimant  to  certificate  on  voucher  essential  part  of, 
in  support  of  claim 552 
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Page. 
Examinatioiifi,  medical,  of  Government  employees  injured  in  courae 

of  employment,  expenses  of,  how  payable 581 

Examiner,  special,  in  equity  cases  in  district  of  Colorado,  fees  of 

witness  before 133 

Exchange  of  postage  stamps  of  one  denomination  for  those  of  other 

denominations,  authorized 269 

Executive  departments: 

Contemporaneous  construction  of  statutes  by,  in  case  of  ambi- 
guity and  doubt 493 

Heads  of — 

Alteration   of   transportation   requests  over  signature  of, 

payment  of  increased  accommodations  resulting  from. . .      887 
Authority  of,  to— 

Compensate  employees  for  overtime  work 703 

Settle  by  supplemental  agreement  damages  from  breach 

of  contract  by  Government 439 

Discretion  of,  as  to  whether  a  particular  expense  is  necestery 
or  appropriate  or  incident  to  the  object  for  which  an 

appropriation  is  made 101 

Jurisdiction  of.    {See  Jurisdiction.) 

Mandamus  proceedings  against,  payment  of  judgment  for 

.costs  in 694 

Waiver  of  liquidated  damages  by 421, 812 

Interstate  Commerce  Commission  not 561 

Library  of  Congress  not 606 

Payment  for  services  rendered  by  one,  for  another 504 

Printing  for — 

Postal  service,  not  for  an  executive  department 297 

Public  Health  and  Marine-Hospital  Service,  for  use  at  the  • 
International  Congress  on  Tuberculosis,  not  for  an  execu- 
tive department Ill 

Whether  required  to  be  done  at  the  Government  Printing 

Office 111,297 

Exequatur,  salary  of  consul  while  awaiting,  at  post 332 

Exhibit,  Government,  at  the  International  Congress  on  Tuberculosis, 

printing  of  pamphlet  for  use  as  a  part  of Ill 

Expenses: 

Account  for,  of  civilian  officers,  employees,  and  agents,  verifica- 
tion of 20 

Actual- 
Hack  hire  as  part  of,  of  office  deputy  marshal  transporting 

prisoner 218 

Mileage,  instead  of,  for  officers  of  the  Navy  traveling  in  the 

United  States 8, 501 

Additional,  to  Government,  resulting  from — 

Delay  of  contractor.    (See  Contracts,  delay  in  completion  of.) 
Diversion  of  traffic  by  railroad  company,  how  chargeable. . .      729 
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ExpeDaes — Continued.  Page, 

Administrative,  for  purchase  of  sites,  construction  of  public 

buildings,  etc.,  how  chaigeable 890 

Aliens,  detention  of,  as  prospective  witnesses 787 

Applicant  for  enlistment  in  the  Navy,  how  chargeable 99 

Burial.    (See  Burial  expenses.) 

Clerks  of  court,  ofKce  of,  subsequent  to  death  of  clerk,  payable 

from  fees  and  emoluments 401 

Collector  of  Internal  Revenue,  in  seizing  distillery,  chargeable 

to  appropriation  for  miscellaneous  expenses 782 

Constables,  for  serving  warrant  of  arrest  issued  by  justice  of  the 

peace,  payment  of,  authorized 882 

Contingent,  appropriations  for.    (^e^  Appropriations.) 
Customs  officers,  as  witnesses  before  United  States  commiaBioner 

or  United  States  court 164 

Defense  of  employee  of  Quartermaeiter*s  Department  in  suit  aris- 
ing from  opening  fences  and  trespass  on  private  property,  in 

performance  of  duty,  reimbursement  of 621 

Greneral,  public  buildings,  appropriation  for,  chaigeable  with 
incidental  and  administiative  expenses  for  purchase  of  sites, 

construction,  etc 890 

Hauling  and  removing  ashes,    Poet-Office   Department,   how 

chargeable 101 

Incidental- 
Charges  of  undertaker,  casket,  and  boxing  incident  to  ex- 
penses of  interment  of  remains  of  deceased  enlisted  man 

of  Navy 597 

Discretion  of  heads  of  departments  as  to  charging 101 

Hack  hire,  as  incident  to  transporting  of  prisoner  by  office 

deputy  marshal 218 

Hire  and  transportation  of  guards  incident  to  transfer  of 

prisoners  of  District  of  Columbia 208 

Laundry,  cost  of,  not  incident  to  lodging  and  subsistence  of 

office  deputy  marshal  while  traveling 539 

Packing  and  crating  baggage  incident  to  transportation 

thereof 122,314,501 

Purchase  of  sites,  construction  of  public  buildings,  etc.,  how 

chargeable 890 

Repairs  to  sidewalk  not  an  incident  to  repairs  of  grounds 

alongside  public  buildings  in  District  of  Colmnbia 227 

Indian  policeman,  incurred  while  subpoenaing  witnesses,  how 

chargeable 785 

Inspection,  under  a  contract,  must  be  real  and  not  constructive 

or  speculative 103 

Inspector,  Steamboat-Inspection  Service,  in  inspecting  boilers 
for  War  Department,  appropriation  for  the  Service  to  be  reim- 
bursed for 692 

Last  sickness  and  burial  of  deceased  pensioner — 

Jurisdiction  of  accounting  officers  over  claims  for  reimburse- 
ment of,  transferred  to  Commissioner  of  Pensions 557, 608 
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Expenses — Continued.  Page. 

Last  sickneBB  and  burial  of  deceased  pensioner — Continued. 
Payment  of — 

Amount  allowed  by  Auditor  or  Comptroller  prior  to  act 

of  March  4,  1909,  on  claims  for  reimbursement 608 

Claims  for  reimbursement,  by  pension  agents 571 

Li\'ing.    (See  Subsistence.) 
Marshals.    (See  Marshals.) 
Medical  attendance  of  seamen — 

Incapacitated  on  account  of  illness,  payment  for,  after  dis- 
charge before  consul  not  authorized 948 

Injured  as  a  result  of  misconduct,  United  States,  and  not 

vessel,  liable  for 740 

Miscellaneous — 

District  of  Columbia  supreme  court 694 

Internal- Revenue  Service 782 

United  States  courts 382, 786 

Preparation  and  transportation  to  United  States  of  remains  of 
deceased  enlisted  men  of — 

Army,  not  to  be  deducted  from  six  months'  gratuity 316 

Navy,  to  be  deducted  from  six  months'  gratuity 597 

Reimbursement  of.    (See  Reimbursement.) 
Subsistence.    (See  Subsistence.) 
Transportation.    (See  Transportation . ) 
Traveling.    (See  Traveling  expenses.) 
Witnesses.    (See  Witnesses.) 
Extra-duty  pay.    (See  Pay.) 
Extra  work: 

Overtime  in  Bureau  of  Engraving  and  Printing 703 

Sundays  and  holidays  in  Government  Printing  Office 426, 473 

F. 

Failing  contractors.    (See  Contractors,  defaulting.) 
Fees: 

Clerks  of  court.    (See  Clerks  of  court.) 

Collector  of  customs,  for  measuring  vessels 337 

Homestead — 

Not  included  in  fees  allowed  to  registers  and  receivers 519 

To  be  accounted  for  as  revenue  from  public  lands 519 

License,  for  automobiles,  property  of  Government  not  subject 

to 231,738 

Marshals.    (See  Marshals . ) 

Registers  and  receivers,  homestead  fees  not  included  in 519 

Tuition,  for  instruction  of  enlisted  man  of  Army  in  use  and  care 

of  automobiles,  how  payable 738 

Witnesses.    (See  Witnesses.) 
Fences,  opening  of,  by  employee  of  Quartermaster's  Department,  in 
performance  of  duty,  reimbursement  of  expenses  incurred  in  suit 
arising  from 621 
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Fines:  Page. 

By  naval  courts-nuurtial,  application  of,  to  payment  of  transpw- 
tation  expenses  of  discharged  prisoners  and  for  naval  ho^ital 

fund 550 

By  supreme  court  of  the  District  of  Columbia,  disposition  of . . .       181 
Moneys  exacted  by  collector  of  customs  to  secure  release  of  goods 
seized  as  being  fraudulently  entered  and  subsequently  de- 
clared to  be  entitled  to  free  entry,  are  not 27 

Firemen  in  public  buildings,  paid  on  annual  basis,  additional  pay 

of,  for  working  overtime 620 

Fiscal  year,  deduction  of  illegal  excess  wages  paid  to  employees  of 
Government  Printing  Office  in  one,  from  wages  due  them  in  sub- 
sequent          68 

Fisheries,  Bureau  of,  reimbursement  of  employee  of  Alaskan  salmon 

fisheries  service  for  purchase  of  articles  of  official  equipment 344 

Food  and  drugs  act  of  June  30, 1906,  expenses  of  expert  witnesses  and 

inspectors  in  connection  with  enforcement  of 757 

Forage  allowance: 

Army,  officers  of,  for  horses  actually  kept  where  on  duty 735 

Marine  Corps,  officers  of,  shipment  of,  restricted  to  place  where 

on  duty 769 

Foreign-service  pay .    (See  Pay . ) 

Forest  Service,  withholding  moneys  due  a  corporation  as  set-off 
against  its  liability  arising  out  of  a  timber  trespass  committed  by 

another  person  not  authorized 113 

Forfeitures: 

By  sentence  of  court-martial — 

Army,  enlisted  men  of. 661 

Navy — 

Application  of,  to  payment  of  transportation  expenses 

of  discharged  prisoners  and  for  naval  hospital  fund 550 

Enlisted  men  of 126,386 

Moneys — 

Deposited  at  sale  of  old  material,  to  be  covered  into  Treasury 

as  *' Miscellaneous  receipts '' 772 

Earned  and  retained  percentages,  payment  of,  to  defaulting 

contractor,  not  authorized 798 

Exacted  by  collector  of  customs  to  secure  release  of  goods 
seized  as  being  fraudulently  entered  and  subsequently  de- 
clared to  be  entitled  to  free  entry,  are  not 27 

Pay,  by  sentence  of  court-martial,  of  enlisted  man  of — 

Army 661 

Navy 386 

Per  diem,  whether  liquidated  damages  or  penalty 256, 388 

Forgery  of  indorsement  on  warrant,  covering  into  Treasury  moneys 
erroneously  paid  on  accoxmt  of,  and  recovered,  in  absence  of  war- 
rant        764 


Digitized  by  VjOOQIC 


GENERAL  INDEX.  953 

Page. 
Forma,  contract,  substitution  of  new,  for  those  made  on  wrong,  effect 
of  delay  on  account  of,  on  deduction  of  damages  for  delay  in  com- 
pletion        671 

Fort  Stanton,  N.  Mex.,  printing  of  pamphlet  describing  Marine- 
Hospital  Sanatorium  at,  for  use  at  the  International  Congress  on 

Tuberculosis Ill 

Fraud: 

Customs  entries,  money  exacted  by  collector  of  customs  to  secure 

release  of  goods  erroneously  seized  for,  to  be  refunded 27 

Enlistments  in  Navy,  effect  of,  on  payment  of  six  months'  gratu- 
ity to  widow  or  designated  beneficiary  of  enlisted  man 614 

Freight: 

Delivered  by  contractor  to  carrier  for  account  of  the  Govern- 
ment, claim  for  loss  of,  in  transit 880 

(See  also  Transportation.) 
Funds: 

Advance  of  public,  by  marshals  to  pay  for  traveliog  expenses, 

not  authorized 302 

Deposit  of,  by  defendant  in  subtreasury,  realized  on  judgments, 

fees  of  clerks  of  court  for 354 

Emergency,  War  Department,  not  a  permanent  specific  appro- 
priation, and  unexpended  balance  to  be  carried  to  surplus 

fund  and  covered  into  Treasury 578 

General,  forest  reserve 113 

Indian,  disposition  of  proceeds  of  sales  of  property  purchased 

from 204 

Naval  hospital,  effect  on,  of  act  of  March  3,  1909,  providing  for 
payment  of  expenses  of  transportation  of  discharged  prisoners 

from  fines  and  forfeitures  im})osed  by  courts-martial 550 

Special,  forest  reserve 113 

Surplus,  unexpended  balances  of  appropriations — 

Except  permanent  specific,  etc.,  to  be  carried  to,  and  covered 

into  Treasury 578 

Reappropriated,  not  to  be  carried  to 626 

Transportation  of  public,  expenses  of,  how  chargeable 91 

Trust,  moneys  intrusted  by  inmates  of  Government  Hospital  for 

the  Insane  to  the  superintendent  are 568 

(See  also  Moneys.) 
Funeral  expenses.    {See  Burial  expenses.) 
Furlough,  pay  of  retired  officers  of  the  Navy  while  on 70 

Gallatin  National  Forest,  trespass  upon,  by  an  individual,  withhold- 
ing moneys  due  a  corporation  as  a  set-off  against  its  liability  arising 

out  of,  not  authorized 113 

Gas: 

For  balloon  purposes,  manufactured  by  the  Signal  Corps  of  the 
Army,  sale  of,  to  private  parties 178 
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Gafl — Continued.  Fag«. 
Pipe  lines  in  Oklahoma,  fees  and  expenses  of  marshal  for  serving 
writ  of  injunction  to  restrain  interference  with,  in  equity  pro- 
ceeding in  adjoining  district 708 

General  funds.    (See  Funds,  general.) 
General  Land  OflSce: 

Fees  and  commission  of  registers  and  receivers 519 

Proposals,  and    acceptances    by    Commissioner  of,  filed  with 

Auditor 89 

Supplies  for,  binding  effect  of  executed  parol  contracts 89 

Geological  Survey: 

Printing  Cuban  maps  at  request  of  War  Department,  deposit  of 

moneys  paid  from  Cuban  revenues  for 504 

Reimbursement  of  appropriation  of,  for  printing  Cuban  maps  at 

request  of  War  Department 504 

Gettysburg  National  Park  Conmiission,  payment  of  retained  percent- 
ages prior  to  completion  of  contract  for  monuments  not  authorized . .        55 

Gloucester,  N.  J.,  site  for  immigration  station  at 1 

Goods: 

Rule  as  to  passing  of  title  to,  upon  delivery 880 

Wire  rope  delivered  by  contractor  to  carrier  for  account  of  the 

Government,  claim  for  loss  of,  in  transit 880 

Government  Hospital  for  the  Insane: 

Disbursing  agent,  advances  to,  from  trust  funds,  in  Treasury,  of 

inmates 568 

Handling  and  accounting,  for  moneys  of  inmates  intrusted  to  the 

superintendent 568 

Government  Printing  Office: 

Compensation  of  employees  of — 

Determined  by  general  act  of  January  12,  1895 426, 473 

Injured  in  course  of  employment 554 

Contract  for  linotype  machines  and  supplies,  error  in  carrying 

out  total  price  of,  corrected 31 

Employees  of — 

Compensation  for  injuries  to,  received  in  course  of  employ- 
ment        554 

Deduction  of  illegal  excess  wages  paid  to,  and  deposit 

thereof  in  the  Treasiuy 68 

Per  diem,  not  entitled  to  extra  compensation  for  Simday 

and  holiday  work  in  excess  of  maximum 426, 473 

Manufacturing  establishment  within  meaning  of  act  of  May  30, 
1908,  providing  compensation  to  employees  for  injuries  re- 
ceived        554 

Printing- 
Catalogues  of  sales  of  useless  ordnance  material  at  arsenals, 

how  payable 746 

Whether  required  to  be  done  at 111,297 

Wages  of  employees,  deduction  of  illegal  excess,  and  deposit 
thereof  in  the  Treasury 68 
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Grand  jury:  Page. 

Expenses  of  deputy  collector  of  internal  revenue  as  witneas 

before,  how  payable 594 

Witness  fees  of  bailiff  of  United  States  court  for  appearance  be- 
fore       835 

Gratuities: 

Compensation  to  employees  injured  in  course  of  employment. 

(See  Compensation.) 
Reenlistment,  enlisted  man  of  the  Marine  Corps  reenlisted  in 

the  Army 97 

Six  months'  pay  to  widows  or  designated  beneficiaries — 
Army^ 

Enlisted  men — 

Beneficiar>'  of,  entitled  to,  upon  unsigned  state- 
ment certified  to  by  commanding  officer 372 

Expenses    of   preparation    and    transportation    to 
United  States  of  remains  of,  not  to  be  deducted 

from 316 

Officers  and  enlisted  men — 

A  pure  gratuity 576 

Payment  under  amendatory  act  of  March  3, 1909. .       896 
Philippine  Scouts,  widows  of  officers  and  enlisted  men 

of,  entitled  to 304 

Intention  of  party  making  incorrect  designation  to  be  car- 
ried out 610 

Fraudulent  enlistment,  effect  of,  on 614 

Navy- 
Enlisted  men — 

Designated  beneficiary  of,  entitled  to,  although  in- 
correctly described 610 

Effect  of  fraudulent  enlistment  upon 614 

Expenses    of    preparation    and    transportation    to 

United  States  of  remaim^  of,  to  be  deducted  from .      597 
Payment  not  authorized  when  no  widow  and  no 

clear  evidence  of  designation  of  beneficiary 721 

Officers  of— 

Acting  assistant  surgeon,  widow  of,  entitled  to 176 

Midshipmen,  widows  of,  entitled  to 39 

Officers  of  (retired^  dying  while  on  active  duty,  widows 

of,  not  entitled  to 230 

Philippine  Scouts,  widows  of  officers  and  enlisted  men  of, 

entitled  to 304 

Revenue-Cutter  Service,  widow  or  other  designated  benefi- 
ciary of  officer  of,  not  entitled  to 576 

Regulations  as  to 372 

Three  months'  extra  pay  to  officer  of  Volunteers  for  service  in 

Mexican  war 712 

Guaranty  of  work  under  contract,  payment  of  percentages  retained  as, 
prior  to  time  fixed  therefor 256 
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Guards,  prieoners':  Page. 
Hire  and  transportation  of,  as  incident  to  transfer  of  prisoners  of 

District  of  Columbia 206 

Negligence  of,  in  escape  of  prisoner  being  transported 507 

Gun  factories,  leave  with  pay  to  employees  of 5,655 

Gunners,  chief,  in  Navy,  not  entitled  to  rations  or  commutation 

therefor 874 

H. 

Hacks,  hire  of,  as  a  traveling  expense  of  office  deputy  marshal 218 

Heads  of  departments.    (See  Executive  departments.) 

Heat  allowance  of  civil  engineers  of  Navy 809 

Heavy-gun  pointer.     (See  Navy,  heavy-gun  pointer.) 
Holidays: 

Compensation  of  per  diem  employees  of  Government  Printing 

Office  for  work  on 426, 473 

Thanksgiving  Day,  per  diem  employee  of  Biu*eau  of  Plant  Indus* 

try  entitled  to  pay  for 413 

Homestead  fees.    (See  Fees.) 

Hondo  project.  Reclamation  Service,  use  of  mortgaged  property  in 
completion  of  contract  for  construction  of  reservoir  and  canals  of, 

when  conditions  broken 527 

Horses: 

Draft,  appropriation  for,  not  available  for  purchase  of  carriage 

teams 512 

Equipments  for  officers  of  the  Marine  Corps 216 

Forage  for — 

Army,  officers  of,  actually  kept  where  on  duty 735 

Marine  Corps,  officers  of,  shipment  of,  restricted  to  place  • 

where  on  duty 769 

Hire  of,  as  mount  for  officer  of  militia,  reimbursement  for 311 

Purchase  of  carriage  teams  not  authorized  from  Army  appropria- 
tion for  **draft  and  pack  animals " 512 

(See  also  Mounts.) 
Hospitals: 

Expenses  of  seamen  in,  after  discharge,  whether  vessel  or  Govern- 
ment liable  therefor 348, 740 

Government,  for  the  Insane.    (See  Government  Hospital  for  the 

Insane.) 
Naval,  effect  on  fund  of,  of  act  of  March  3,  1909,  providing  for 
payment  of  expenses  of  transportation  of  discharged  prisoners 

from  fines  and  forfeitures  imposed  by  courts-martial 550 

Pay- 
Additional,  Navy  mail  clerk  not  entitled  to,  when  absent 

sick  in 548 

Sea  duty,  while  in,  of  officer  of  Navy  ordered  therein  without 

granting  sick  leave  or  detaching  from  duty 733 

Hydrogen  manufactured  by  the  Signal  Corps  of  the  Army  for  balloon 
purposes,  sale  or  givingaway  of,  notauthorized 178 
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I.  Page. 

lUnesB.    (See  Sickness.) 
Immigrant  inspectors.    (See  Inspectors.) 
Immigrants: 

Accommodation  and  care  of,  at  Philadelphia,  Pa 1 

Aliens  detained  as  prospective  witnesses,  expenditures  in  con- 
nection with 787 

Immigration  and  Naturalization,  Bureau  of: 

Acquirement  of  site  and  erection  of  building  for  immigration 

station  at  Philadelphia,  Pa 1 

.  Aliens  detained  as  prospective  witnesses,  expenditures  in  con- 
nection with 787 

Contract  for  repairs  to  building  at  Ellis  Island  Immigrant  Station, 

release  of  contractor  from  responsibility  for  damages  by  fire. .        83 
Detail  of  immigrant  inspector  from  outside  the  District  of  Colum- 
bia to  the  White  House 664 

Fees  of  clerks  of  court  for  furnishing  copies  of  naturalization 

papers 289 

Regulations  of,  governing  the  naturalization  of  aliens  in  the 

United  States 289 

Traveling  expenses  of  immigrant  inspector  as  Government  wit- 
ness, how  payable 298 

Imports,  collection  of  duties  on  erroneous,  refundment  of  money 

exacted  by  collector  of  customs  to  secure  release  of  goods 27 

Incidental  expenses .    (See  Expenses . ) 
Indian  affairs: 

Appropriations .    (See  Appropriations,  Indian . ) 

Covering  into  Treasury  moneys  recovered  on  Indian  warrant 

erroneously  paid 764 

Five  Civilized  Tribes,  suits  pertaining  to  lands  of,  advance  pay- 
ment of  fees  of  clerks  of  court  not  authorized 107 

Funds,  proceeds  of  sales  of  property  purchased  from,  to  be  de- 
posited to  credit  of 204 

Investigation  of  leases  of  Indian  lands,  appropriation  for,  not 

applicable  to  pay  costs  of  suits  resulting  therefrom 107 

Mandamus  proceedings  against  Secretary  of  the  Interior  to  compel 
restoration  of  name  of  Indian  to  rolls  of  members  of  Choctaw 

Nation 694 

Premiums  on  bonds  of  disbursing  officers,  payment  of,  by  the 

Government 45 

Proceeds  of  sales  of  property  purchased  from  appropriations  for 
surveys  of  Blackfeet  and  Fort  Peck  reservations  and  from 

Osage  funds,  disposition  of 204 

Property  purchased  from  appropriations  for  surveys  and  from 

Osage  funds,  whether  belonging  to  Government  or  Indians 204 

Repairs  to  school  buildings,  Chilocco,  appropriation  for  support 

and  education  of  pupils  not  available  for 826 

Indian  policeman,  expenses  of,  incurred  while  subpoenaing  witnesses, 
how  chargeable 786 
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Page. 

Indigent  Aimy  nunes  dying  in  the  DiBtrict  of  C!olumbia,  payment  of 

burial  expenses  of 742 

Indigent  ex-sailors,  reimbuzsemeat  of  burial  expenses  of,  in  District 

of  Columbia 838 

Indorsements  on  paid  checks,  verification  of,  in  settlement  of  accounts 

of  disbursing  officers 776 

Initials,  signature  by,  to  certificate  on  voucher 552 

Injunction,  fees  and  expenses  of  marshal  for  serving  writ  of,  in  an 

equity  proceeding  in  adjoining  district 706 

Injuries  to: 

Government  employees  in  course  of  employment — 
Compeusation  for — 

Engineer  Department  at  Laige,  beneficiary  of 461 

Engraving  and  Printing  Bureau 3d4 

Government  Printing  Office 554 

Isthmian  Canal  Commission 115,161,646 

Navy-yard,  messenger  boy  in 845 

Medical  examination  for 581 

Resulting  in  death,  payments  to  beneficiaries,  how  made.  461, 646 
Seamen  as  a  result  of  misconduct.  United  States  and  not  vessel 
liable  for  expenses  of  cure  and  maintenance  of,  after  dischaige      740 
Insane,  Government  Hospital  for  the.    (See  Government  Hospital  for 

the  Insane.) 
Insolvent  contractors.     {See  Contractors,  bankrupt.) 
Inspection: 

Additional  cost  of — 

Included  in  liquidation  of  damages 812 

Resulting  from  delay  in  delivery  of  supplies 103 

Deduction  of  extra  cost  of,  caused  by  delay  of  contractors 388, 

444,671,683,812,830 
Expenses  of,  under  a  contract,  must  be  real  and  not  constructive 

or  speculative 103 

Notice  aa  to,  under  contract,  what  constitutes 319 

Remission  of  cost  of,  during  delay  by  a  contractor  as  a  considera- 
tion for  compromise  of  a  disputed  claim 190 

Steam  boilers  for  War  Department  by  inspectors  detailed  from 

Steamboat- Inspection  Service 692 

Inspectors: 

Food  and  drugs  act  of  June  30,  1906,  enforcement  of,  payment 

of  expenses  as  witnesses  in  connection  with 757 

Immigrant- 
Detail  of,  from  outside  the  District  of  Columbia  to  the  White 

House 654 

Traveling  expenses  of,  as  Government  witnesses,  how  pay- 
able       298 

Post-office,  board  of  prisoner  arrested  upon  request  of,  by  police- 
man, while  in  police  station,  prior  to  arrest  and  custody  of 
deputy  marshal,  not  an  expense  of  the  deputy GQ2 
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Lospectors — Continued.  Page. 

Steamboat-Inspection  Service,  detail  of,  to  inspect  steam  boilers 

for  War  Department 692 

Instructions: 

Army,  enlisted  man  of,  in  use  and  care  of  automobile,  tuition  fees 

for,  how  payable 738 

Attorney-General— 

Paragraph  448 539 

Paragraphs  1202,  1203 325 

To  marehals,  clerks,  etc.,  1904,  paragraphs  759  and  802 266 

InBtructora: 

Drum  and  trumpet,  Marine  Corps,  musician  performing  duties 

of,  not  entitled  to  extra-duty  pay 139 

Hire  of,  for  instruction  of  enlisted  man  of  Army  in  use  and  care  of 

automobile,  how  payable 738 

Insurance  on  material  paid  for  by  the  Government,  but  not  delivered 

by  contractor 74 

Interest,  paymaster  of  Navy  liable  for,  upon  deposit  of  enlisted  man, 

after  failure  to  account  therefor 534 

Interior  Department : 

Capitol  building  and  grounds,  superintendent  of.    (See  Capi- 
tol building  and  grounds,  superintendent  of.) 
Contracts — 

Breach  of,  settlement  with  de&iulting  contractor  in  liquida- 
tion of  damages  arising  from 536 

Parol,  binding  effect  of 89 

Education,  Bureau  of.    (See  Education,  Bureau  of.) 

General  Land  Office.    (See  General  Land  Office.) 

Creological  Survey.    (See  Geological  Survey.) 

Indian  affairs,    (^ee  Indian  affairs.) 

Pension  Bureau.    (See  Pension  Bureau.) 

Pensions,  Commissioner  of.    (See  Pensions,  Commissioner  of.) 

Reclamation  Service.    (See  Reclamation  Service.) 

Settlement  with  defaulting  contractor  in  liquidation  of  damages 

arising  from  breach  of  contract 536 

Teachers  in  Alaska — 

Signature  of,  to  certificate  on  voucher 552 

Transportation  of,  by  vessel,  payment  of  fare  for,  where  left 

behind  by  own  act  in  case  of  accident 774 

Interior,  Secretary  of: 

Jurisdiction  in  matter  of  claims  for  reimbursement  of  expenses 

of  last  sickness  and  burial  of  deceased  pensioners 571 

Mandamus  proceedings  against,  payment  of  judgment  for  costs 

in 694 

Interment,  expenses  of.    (See  Burial  expenses.) 
Internal-Revenue  Service: 

Collectors  of.    (See  Collectors  of  internal  revenue.) 
Judgments  of  United  States  courts  in  Porto  Rican  bay-rum  cases, 
payment  of,  on  compromise  agreement,  prior  to  appropriation 
thefefor,  not  authorized 387 
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Pace. 

International  GongieaB  on  Tuberculoeis,  printing  for  use  at,  not  for 

an  executive  department Ill 

Interstate  Commerce  CommisBion: 

Expenses  of,  costs  included  in  judgment  of  Sufffeme  Court  ad- 
verse to  the  Commission  are 561 

Judgments  against,  by  Supreme  Court  charging  costs,  how  pay- 
able       561 

Not  an  executive  department  of  the  Government 561 

Ruling  of,  as  to  offsetting  claim  of  shipper  against  freight  charges 
of  carrier,  not  applicable  to  settlement  of  claims  by  accounting 

oflKcers 781 

Isthmian  Canal  affairs: 

Compensation  of  employees  injured  in  course  of  employment. . .     115, 

161,646 
Contracts — 

Clothing,  deduction  of  damages  for  delay  in  completion  of.      701 
Iron  pipes,  etc.,  for  water  system,  Isthmus  of  Panama,  de- 
duction of  damages  for  delay  in  completion  of 282 

Lamps  for  Isthmus  of  Panama,  notice  under 319 

Tanks  at  Isthmus  of  Panama,  final  settlement  under 679 

Employees  of,  injured  in  course  of  employment,  compensation 

of 116,161,646 

Medical  attendance  upon  employees  as  part  of  their  compensa- 
tion       161 

Regulations  of,  respecting  compensation  of  employees  injured  in 
course  of  employment,  made  ineffective  by  act  of  May  30, 
1908 115,161 

J. 

Jails  of  District  of  Columbia,  transfer  of  prisoners  from 208 

Judges: 

Appointment  by,  of  relative  as  clerk  of  court,  municipal  court. 

District  of  Columbia 847 

Fees  or  costs  paid  to  witness  by  order  of,  when  erroneous,  charg- 
ing marshal  therefor  not  authorized 154, 298, 796 

Municipal  court,  District  of  Columbia,  not  a  judge  of  a  United 

States  court 847 

Judgments: 

Costs  in  proceedings  against — 

Interior,  Secretary  of  the,  payment  of 694 

Interstate  Commerce  Commission,  how  payable 561 

Court-martial,  when  binding  on  disbursing  and  accounting  offi- 
cers       661 

Courts  of  United  States,  payment  of,  in  Porto  Rican  bay-rum 
cases,  on  compromise  agreement,  prior  to  appropriation  there- 
for, not  authorized 387 

Fees  of  clerks  of  courts  for  moneys  realized  upon,  and  deposited 

by  defendant  in  subtreasury 354 

For  tort,  rights  of  surety  on  bond  with  respect  to  set-off  of,  against 
contractor's  claim 754 
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Jurisdiction: 

Accounting  officers.    {See  Accounting  officers.)  Page. 

Auditors.    (See  Auditors.) 

Commerce  and  Labor,  Secretary  of.    (See  Commerce  and  Labor, 

Secretary  of.) 
Comptroller  of  the  Treasury.    (See  Comptroller  of  the  Treasury.) 
Interior,  Secretary  of,  as  to  claims  for  reimbursement  of  expenses 

of  last  sickness  and  burial  of  deceased  pensioners 571 

Pensions,  Commissioner  of,  to  settle  claims  for  reimbursement  of 
expenses  of  last  sickness  and  burial  of  deceased  pensioners . . .     557, 

571,608 

Poetmaster-General  to  fix  rates  of  Government  telegrams 342 

Treasury,  Secretary  of  the,  to  fix  compensation  of  employees  of 

Bureau  of  Engraving  and  Printing  for  overtime  work 703 

War,  Secretary  of,  as  to  reopening  claims  of  officers  and  enlisted 
men  of  Army  for  loss  of  private  property  in  service,  after  set- 
tlement by  accounting  officers 840 

Jurors,  payment  to,  by  marshal,  evidence  required  to  support 

voucher  for 266 

Jury,  grand,  expenses  of  deputy  collector  of  internal  revenue  as  wit- 
ness before,  how  payable 504 

Justice,  Department  of: 

Attorney-General.    (See  Attorney-General.) 

Attorneys.    (See  Attorneys.) 

Circulars.    (See  Circulars.) 

Clerks  of  court.    (See  Clerks  of  court.) 

Marshals.    (See  Marshals.) 

Transfer  of  prisoners  and  convicts  of  District  of  Columbia 208 

Witnesses,  per  diems  to  aliens  detained  as  prospective,  by  im- 

.migration  officials,  not  authorized 787 

Justices  of  the  peace: 

Authorized  to  issue  warrants  of  arrest  in  United  States  cases 382 

£x-officio  United  States  commissioners 382 

K. 

Keepers  of  Life-Saving  Service.    (See  Life-Saving  Service.) 

L. 

Labor  and  material  men,  rights  of,  in  case  of  Government  contracts, 

under  acts  of  August  13,  1894,  and  February  24,  1905 754 

Laborers  and  mechanics: 
Compensation  to,  for — 

Injuries  received  in  course  of  employment- 
Engineer  Department  at  Large,  beneficiary  of 461 

Engraving  and  Printing  Bureau 394 

Government  Printing  Office 554 

Isthmian  Canal  Commission 115, 161, 646 

Navy-yard,  messenger  boy  in 845 

Overtime  work.  Engraving  and  Printing  Bureau 703 

86464— vol  15—09 61 
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Laborers  and  mechanics — Continued.  Page. 
Dying  from  injuries  received  in  couree  of  employment,  pay- 
ments to  beneficiaries  of,  how  made 461, 646 

Land  office.    (See  General  Land  Office.) 
Lands: 

Public,  homestead  fees  to  be  accounted  for  as  revenues  from  ...      519 
Sites  for  public  buildings.    (See  Public  buildingSi  sites.) 
Laundry,  cost  of,  office  deputy  marshals  not  entitled  to,  as  a  travel- 
ing expense 539 

Leases: 

Assignment  of,  by  transfer  of  title  to  property,  not  prohibited  by 

section  3737,  Revised  Statutes 195 

Indian  lands,  appropriation  for  investigation  of,  not  applicable 

to  pay  costs  of  suits  resulting  therefrom 107 

Use  of  property  of  defaulting  contractor  under  terms  of  con- 
tract when  conditions  broken,  not  a 527 

Leaves  of  absence: 

Machinist  of  Bureau  of  Engraving  and  Printing  not  entitled  to 
pay  for,  if  granted  compensation  for  injuries  received  in  couise 

of  employment 394 

Mileage  of  officer  of  Marine  Corps  to  place  of  temporary  duty 

upon  revocation  of 599 

Pay.    (See  Pay,  leave  of  absence.) 

Pro  rata,  to  employees  of  navy-yards,  gun  factories,  naval  sta- 
tions, and  arsenids 655 

Revocation  of,  of  officer  of  Marine  Corps,  mileage  to  place  of 

temporary  duty  in  case  of 599 

Salary  of  consul  while  on,  in  United  States 488 

Sick,  sea-duty  pay  of  officer  of  Navy  ordered  into  hospital  for 

treatment  without  granting,  or  detaching  from  duty 738 

Status  of  employees  of  navy-yards,  gun  factories,  naval  stations, 
and  arsenals  with  reference  to,  under  act  of  February  1, 1901 . .         5 

Temporary,  to  officers  of  Navy 656, 688 

Without  pay,  temporary  appointment  during  absence  of  regular 

employee  on,  in  District  of  Columbia,  not  authorized 855 

Library  of  Congress: 

Advertising  for  supplies  for 606 

Contract  for  supplies,  under  advertisement  and  specifications  of 

Treasury  Department,  authorized 606 

Notan  executive  department 606 

Licenses,  property  of  United  States  not  subject  to  fees  for 231, 738 

Liens,  effect  of  mortgage  against  property  of  contractor,  upon  contract 

lien  for  use  of  the  property  by  Government  when  conditions  broken .      527 
Life-Saving  Service: 

Appropriations  for,  subsistence  of  surfmen  while  absent  from 

station  on  official  business  chargeable  to 369 

Commutation  of  rations  for — 

Substitute  of  keeper 197 

Surfmen 369 

Disability  pay  of  keeper  of  station 486 
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liife-Saving  Service— Oontinued.  Page. 

Keeper  of  station — 

Commutation  of  rations  not  payable  to,  while  absent,  but  to 

substitute , 197 

Disability  pay  of 485 

Rations,  unit  of  allowance  to  surfmen 369 

Reg:ulation8  of,  sections  201,  202,  204 197 

Substitute  engaged  by  keeper  while  absent,  commutation  of 

rations  payable  to,  and  not  to  keeper 197 

Surfmen — 

Subsistence  of,  while  absent  from  station  on  official  business .      369 

Substitute  engaged  by  keeper  while  absent  a 197 

Light  allowance,  civil  engineers  of  Navy  entitled  to 809 

Lig^trHouse  Board: 

Appropriation  for  Galveston  jetty  light  station,  unexpended 

balance  of,  reappropriated,  not  to  be  covered  into  Treasury. . .      626 
Contracts — 

Lantern  poets  for  West  Neebish  Channel  of  St.  Marys  River, 

ascertainment  of  liquidated  damages  under 277 

Light- vessels — 

Additional  compensation  to  contractor  for  mors  work 

than  estimated 130 

Liquidated  damages  for  delay  in  completion  of 359, 812 

Moneys  deposited  at  sale  of  old  material  and  forfeited,  to  be 

covered  into  Treasury  as  *  *  Miscellaneous  receipts  " 772 

Verification  of  expense  accounts  of  light-house  engineer 323 

Light-vessels: 

Additional  compensation  to  contractor  for  more  work  than  esti- 
mated       130 

Liquidated  damages  for  delay  in  completion  of  contract  for 359, 812 

Linotype  machines  and  supplies,  payment  of  additional  amount  to 
contractor  to  cover  clerical  error  in  carrying  out  total  price  of  con- 
tract for,  authorized 31 

Liquidated  damages.    (See  Damages.) 
Lodging.    (See  Subsistence.) 
Longevity  pay.    (See  Pay,  longevity.) 
Loss: 

Barge,  Government,  through  accident  in  course  of  towage,  re- 
covery of  damages  from  contractor  for 496 

Goods  (wire  rope)  delivered  by  contractor  to  carrier  for  account 

of  the  Government,  claim  for 880 

Louisiana,  transportation  rates  to  be  charged  by  common  carriers 
fixed  by  laws  of,  United  States  not  restrained  by 648 

M. 
Machinist,  Bureau  of  Engraving  and  Printing,  compensation  of,  for 

injuries  received  in  course  of  employment 394 

Mail  clerks: 

Absence  on  account  of  sickness,  enlisted  men  of  Navy  not  en- 
titled to  additional  compensation  in  event  of 548, 894 

Additional  compensation  to  enlisted  men  of  Navy  as 262, 548, 894 
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Mails: 

Letter  of  notice  under  contract —  Page. 

Mailed,  but  not  received,  effect  of 319 

Presumption  of  delivery  of,  with  reference  to  date  of  notifi- 
cation        866 

Pension  checks,  mailing  of,  to  widow  pensioner,  constitutes  pay- 
men t  in  event  of  her  death  subsequent  to  execution  of  voucher .      877 
Mandamus  proceedings,  pasrment  of  judgment  for  costs  in,  against 

head  of  department 694 

Maneuvers,  joint,  of  militia  and  Army: 

Appropriation  chargeable  with  payments  to  militia  for 514, 587 

Officers  of  militia  not  entitled  to  pay  for  services  in,  unless  duly 

mustered 414 

{See  also  Encampments.) 
Manual,  Army  Pay: 

1907,  paragraphs  619,  620 451 

Circular  2,  paragraph  585 558 

Mare  Island  Navy- Yard,  commandant  at,  entitled  to  sea-duty  pay. .        36 
Marine  Corps: 

Allowances,  forage,  to  officers,  shipment  of,  restricted  to  place 

where  on  duty 769 

Apprentices,  payment  from,  to  musician  for  servicee  as  drum  and 

trumpet  instructor 139 

Commutation  of  quarters  for  officers  of,  while  serving,  in  chaige 

of  naval  prison 171 

Courts-martial,  discharge  by  way  of  punifibment  for  an  offense 
in  pursuance  of  sentence  of,  necessary  to  deprive  enlisted  man 

of  travel  pay. 573 

Desertions.  {See  Desertions.) 
Dischaiges.  {See  Dischaiges.) 
EnlLsted  men — 

Apprentices,  payment  from,  to  musician  for  services  as  drum 

and  trumpet  instructor 139 

Continuous-service  pay 79, 97 

Detailed  to  clerical  duty,  may  qualify  and  receive  pay  of 

expert  rifleman 451 

Determination  of  enlistment  periods 79 

Extra-duty  pay 139, 470 

Musician  performing  duties  of  drum  and  tnmipet  instructor 

not  entitled  to  extra-duty  pay 139 

Payment  to,  of  amount  excepted  from  forfeiture  by  sentence 

of  court-martial  when  sentence  mitigated 126 

Reenlistment  of,  in  the  Army,  gratuity  pay  for 97 

Travel  pay  of,  discharged  from  the  service 573 

Enlistments,  determination  of  periods  of 79 

Leaves  of  absence,  mileage  of  officer  to  place  of  temporary  duty 

upon  revocation  of 599 

Mileage  of  officer  to  place  of  temporary  duty  upon  revocation  of 
leave  of  absence 599 


Digitized  by  VjOOQIC 


QENEBAL  INDEX.  965 

Marine  Corps — Continued. 

Officers  of—  Page. 
Baggage  of,  packing  and  crating  by  Quartermaster's  Depart- 
ment, how  payable 122 

Commutation  of  qijarters  while  serving  in  charge  of  naval 

prison , 171 

Expenses  of  transportation  of  remains  of,  from  one  cemetery 

to  anotherin  the  Philippine  Islands 95 

Forage  allowance  to,  shipment  of,  restricted  to  place  where 

on  duty 769 

Horse  equipments  for,  when  required  to  be  mounted 216 

Leave  of  absence,  mileage  to  place  of  temporary  duty  upon 

revocation  of 699 

Longevity  pay 807 

liileage  to  place  of  temporary  duty' upon  revocation  of  leave 

of  absence 599 

Pay- 
Additional,  of  expert  riflemen 451 

Continuous-service.    (See  Pay.) 
Extra-duty.    (5«e  Pay.) 
Longevity.    {See  Pay.) 
Travel.    (See  Pay.) 
Rifleman,  expert,  enlisted  man  detailed  to  clerical  duty  may 

qualify  and  receive  pay  of 461 

Service  in,  coimted  in  computing  longevity  pay 22, 807 

System  of  accountability.    (See  Regulations.) 
Marine-Hospital  Sanatorium  at  Fort  Stanton,  N.  Mex.,  printing  of 
pamphlet  describing,  for  use  at  the  International  Congteaa  on 

•   Tuberculosis Ill 

Maritime  law,  liability  of  vessel  or  owner  for  expenses  of  maintenance 
and  cure  of  seaman  incapacitated  on  account  of  illness,  after  dis- 
charge before  consul 34S 

Marshals: 

Accounts  of,  evidence  required  to  support  voucher  covering  pay- 
ments to  jurors  and  witnesses 266 

Charge  against,  for  erroneous  taxation  of  fees  and  costs,  paid  to 
witness  or  juror  by  order  of  judge  or  commissioner,  not  author- 
ized   154,298,796 

Deposit  by,  with  clerk  of  court,  of  fees  and  expenses  collected 
for  service  of  writ  of  injimction  in  equity  proceeding  in  adjoin- 
ing district 708- 

Deputy — 

Copies  of  court  orders  for  information  of,  charges  for  aflObcing 
seals  to,  by  clerk  of  court  not  authorized  unless  expressly 

ordered  by  court 325 

Duties  of,  in  service  of  writs 785 

Field- 
Fees  for  serving  writs  of — 

Declaration  and  notice  in  ejectment  cases ^      408 

^iandate  by  United  States  commissioner  on  jailer. .      142 
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Marshall— Continued. 

Deputy— Continued.  Pi«e. 

Field — Continued. 

Fees  for  serving  writs  of — Continued. 

Removal,  to  bring  prisonera  into  court  and  remand 

them  into  custody,  not  authorized 641 

Mileage — 

Serving  warrants  of  arrest 639 

Transportation  of  prisoners 142, 641 

Negligence  of,  in  escape  of  prisoner,  reimbursement  of  ex- 
penses in  connection  with 507 

Office- 
Board  of  prisoner  in  police  station  prior  to  anest  and 

custody  of,  not  an  expense  incurred  by  deputy 602 

Not  entitled  to  cost  of  laundry  as  a  traveling  expense. .      539 
Transporting  prisoners — 

Hack  hire  as  part  of 218 

Reimbursement  of  expenses  of,   when  prisoner 

escapes  through  negligence 507 

Traveling  expenses  of.    (See  Traveling  expenses.) 

Duties  of,  in  service  of  writs 785 

Expenses  of — 

Advance  of  public  funds  to  pay  for,  while  traveling,  not 

authorized 302 

Deputy,  office — 

Board  of  prisoner  in  police  station  prior  to  arrest  and 

custody  of,  not  an 602 

Not  entitled  to  cost  of  laundry  as  traveling  expense 539 

Transporting  prisoner — 

Hack  hire  as  part  of 218 

Reimbursement  of,  when  prisoner  escapes  through 

negligence 507 

For  serving  writ  of  injunction  in  equity  proceeding  in 

adjoining  district 708 

Persons  other  than  (Indian  policeman),   in  subpoenaing 

witnesses 786 

Transportation  of  prisoner  who  escapes  while  being  trans- 
ported, and  recapture 507 

Witnesses  in  attendance  upon  district  court,  disallowance 

by  Auditor  affirmed 142 

Fees- 
Field  deputy,  for  serving  writs  of — 

Declaration  and  notice  in  ejectment  cases 408 

Mandate  by  United  States  commissioner  on  jailer 142 

Removal  to  bring  prisoners  into  court  and  to  remand 

them  into  custody,  not  authorized 641 

For  serving  writ  of  injunction  in  equity  proceeding  in  adjoin- 
ing district 708 


Digitized  by  VjOOQIC 


OENEBAL  INDEX.  967 

Marehalg— Continued. 

Mileage  of  field  deputy —  Page. 

Serving  warranta  of  arrest 539 

Transporting  prisoners 142, 641 

Payments  by — 

Advance  of  public  funds  to  pay  for  traveling  expenses  not 

authorized 302 

Expenses  of — 

Collector  of  internal  revenue  in  seizing  distillery 782 

Government  employees  as  Government  witnesses 142 

Indian  policeman  in  subpoenaing  witnesses 785 

Fees  and  mileage  of  witness  before  special  examiner  in 

equity  cases,  upon  order  of  the  court 133 

Fees  for  serving  writs — 

In  nature  of  disbursement  of  public  funds 408 

Of  declaration  and  notice  in  ejectment  cases,  to  field 

deputy 408 

Mileage,  double,  for  attendance  of  witness  in  two  cases  on 
same  day  before  United  States  commissioner,  not  author- 
ized       796 

To  jurors  and  witnesses,  evidence  required  to  vouch  for 266 

To  witnesses  upon  order  of  court,  recharging  as  erroneous, 

notauthorized 154,298,796 

Traveling  expenses  of  immigrant  inspector  as  Government 

witness 298 

Witness  fees  and  expenses,  when  refunded,  disallowance  by 

Auditor  afiBjrmed 142 

Material  men  (subcontractors),  rights  of,  in  case  of  Government  con- 
tracts, under  acts  of  August  13, 1894,  and  February  24, 1905 754 

Mates.    (See  Navy.) 
Meals.    (See  Subsistence.) 

Measurements  of  vessel,  compensation  of  collector  of  customs  for,  not 
authorized  when  disapproved  by  Secretary  of  Commerce  and 

Labor  as  for  unnecessary  services 337 

Mechanics  and  laborers.    (See  Laborers  and  mechanics. ) 
Medical  attendance: 

Isthmian  Canal  employees,  contracts  for,  as  part  of  compensation 

for  services  rendered 161 

Navy  officers  not  entitled  to  additional  compensation  for,  upon 

Alaskan  natives 136 

Seamen — 

Incapacitated,  on  account  of  illness,  payment  for,  after  dis- 
charge before  consul  not  authorized 348 

Injured  as  a  result  of  misconduct.  United  States  and  not  ves- 
sel liable  for 740 

Medical  examination  of  Government  employees  injured  in  course  of 

employment,  expenses  of,  how  payable 581 

Medical  Reserve  Corps  of  the  Army,  pay  of  officers  of,  on  active  duty 
in  emergencies 836 
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lleflsengen:  Page. 
Electoral,  to  deliver  votes  of  electors  for  President  and  Vice- 
President,  pay  of 481 

Navy-yard,  compensation  to,  for  injuries  received  in  course  of 

employment 845 

Mess  gear.    {See  Crockery.) 

Messmen,  crew,  in  Navy.    (See  Navy,  messmen.) 

Mexican  war,  three  months'  extra  pay  to  officers  of  Volunteers  for 

service  in 712 

Midshipmen.    {See  Navy.) 
Mileage: 

Actual  expenses  instead  of,  for  officers  of  the  Navy  traveling  in 

the  United  States 8, 501 

Consular  officers  entitled  to,  in  going  to  and  returning  from  their 

posts 60 

Double,  for  attendance  of  witness  in  two  cases  on  same  day  before 

United  States  commissioner,  not  authorized 796 

Electoral  messenger  to  deliver  electoral  vote  for  President  and 

Vice-President 481 

Marine  Corps,  officers  of,  to  place  of  temporary  duty,  upon  revo- 
cation of  leave  of  absence 599 

Marshals,  field  deputy,  for — 

Serving  warrants  of  arrest 539 

Transporting  prisoners 142, 641 

Navy,  officers  of,  in  lieu  of  traveling  expenses  in  United  States. .  8, 501 
Witnesses — 

Aliens  in  attendance  upon  court  as,  by  subpoena  entitled  to.      787 

Before  special  examiner  in  equity  cases,  payment  of 133 

Double,  for  attendance  in  two  cases  on  same  day  before 

United  States  commiasioner,  not  authorized 796 

Military  Academy: 

Contract  for  engines  for  power  house,  payment  of  retained  per- 
centages under 256 

Teacher  of  music  in  band,  pay  of 264 

Militia: 

Act  of  June  30, 1906,  not  applicable  to  payments  to,  for  services  at 

encampments 120 

Appropriations.    {See  Appropriations.) 

Chaplain,  with  grade  of  major,  not  entitled  to  additional  pay  for 

providing  his  own  mount 15 

Clothing  for  naval  battalion.  District  of  Columbia,  payment  for. .      466 
Enlisted  men  of,  whether  in  service  of  the  United  States  while 

serving  at  encampments 120 

Encampments,  payments  for  participation  in 120, 414, 514, 587 

Maneuvers,  joint,  with  Army — 

Appropriation  chargeable  with  payments  for 514, 587 

Officers  not  entitled  to  pay  for  services  in,  unless  duly  mus- 
tered       414 
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MilitU—Oontinued.  p^ge. 

Mounts  for  officers  of — 

Additional  pay  therefor,  when  authorized 15 

Reimbursement  for  hire  of,  not  authorized 311 

State  authorities  authorized  to  hire 15 

Muster  of  officers  necessary  to  entitle  them  to  pay  for  services  in 

joint  maneuvers  with  Army 414 

Officers  of— 

Mounted  pay  to,  below  grade  of  major  funushing  their  own 

mounts 15 

Mounts  for — 

Additional  pay  for,  when  authorized 15 

Reimburaement  for  hire  of,  not  authorized 311 

State  authorities  authorized  to  hire 15 

Not  entitled  to  pay  for  services  in  joint  maneuvers  with 

Army  unless  duly  mustered 414 

Whether  in  service  of  the  United  States  Vhile  serving  at 

encampments 120 

P*y- 

Mounted,  to  officers  below  grade  of  major  providing  their 

own  mounts 15 

Services  in  joint  maneuvers  with  Army,  officers  not  entitled 

to,  unless  duly  mustered 414 

Payments  to,  for  participating  in  encampment  and  maneuvers 

with  Regular  Army 120,414,514,587 

Tentage  for 356 

Whether  officers  and  enlisted  men  of,  are  in  the  service  of  the 

United  States  while  servingat  encampments 120 

Miscellaneous  expenses.    (See  Expenses.) 
Miscellaneous  receipts: 

Fines  imposed  by  the  supreme  court  of  the  District  of  Columbia, 

disposition  of 181 

Moneys  paid  from  Cuban  revenues  to  Interior  Department  for 
printing  Cuban  maps  at  request  of  War  Department  not  to  be 

deposited  as 504 

Moneys  received,  deduction  of  illegal  excess  wages  paid  to  em- 
ployees of  Government  Printing  Office  and  deposit  of 68 

Proceeds  of  sales  of — 

Old  material  deposited  and  forfeited,  to  be  covered  into 

Treasury  as 772 

Oxygen,  as  by-product  of  hydrogen,  manufactured  by  the 

Signal  Corps  of  the  Army  for  balloon  purposes,  deposited  as .      178 
Property  purchased  from  appropriations  for  surveys  of  Indian 

reservations  to  be  deposited  as 204 

Mistakes: 

Belief,  erroneous,  of  marshal  respecting  resignation  of  a  United 
States  commissioner  nearest  to  place  of  arrest  of  prisoner,  effect 
of,  upon  payment  of  mileage 142 
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Mistaken— Continued.  Puce. 
Clerical  error  in  carrying  out  total  price  of  a  contract  corrected. .        31 
Contracts  executed  on  wrong  forms,  effect  of  delay  in  substituting 
new  contracts  for,  on  deduction  of  damages  for  delay  in  com- 
pletion       671 

Designation,  erroneous,  of  beneficiary  to  receive  six  months'  pay 
gratuity  of  enlisted  man  of  Navy,  intent  to  be  carried  out  in 

case  of 610 

Grammatical  inaccuracies  or  errors  in  tenses  in  the  provisions  of  a 

contract  do  not  affect  their  interpretation 777 

Moneys  erroneously — 

Exacted  by  collector  of  customs  to  secure  release  of  goods 
seized  as  being  fraudulently  entered  and  subsequently  de- 
clared to  be  entitled  to  free  entry,  refundment  of 27 

Paid  upon  forged  indorsement  of  warrant  and  recovered,  cov- 
ering of,  into  Treasiury,  in  absence  of  warrant 764 

Taxation,  erroneous,  of  fees  and  costs,  paid  upon  order  of  judge 
or  conunissioner  to  witness,  account  for,  not  to  be  examined  so 

as  to  charge  marshals  therefor 154, 298, 796 

Transcript  of  account  of  officer  of  Army  for  value  of  property  un- 
accounted for,  containing  set-off  of  claim  for  pay,  for  use  in  suit 

for  recovery,  correction  of , 823 

Moneys: 

Deposit  of.    (Su  Deposits.) 

Fines  and  forfeitures  imposed  by  naval  courts-martial,  applica- 
tion of,  to  payment  of  transportation  expenses  of  discharged 

prisoners  and  for  naval  hospital  fund 560 

Miscellaneous  receipts.    (See  Miscellaneous  receipts.) 
Pension  and  personal,  intrusted  by  inmates  of  Government  Hos- 
pital for  the  Insane  to  the  superintendent,  handling  and 

accounting  for 568 

Receivers  of  public.    (See  Receivers  of  public  moneys.) 
Recovered  on  warrant  erroneously  paid,  covering  of,  into  Treas- 
ury ,  in  absence  of  warrant 764 

Refundment  of,  when  erroneously  covered  into  Treasury 27 

Withholding,  due  a  corporation  as  set-off  against  its  liability 
arising  out  of  a  timber  trespass  committed  by  another  person, 

not  authorized 113 

(See  also  Funds.) 
Monuments,  payment  of,  retained  percentages  under  contract  for, 

prior  to  completion  of  contract,  not  authorized 55 

Mortgages,  use  of  property  of  defaulting  contractor  covered  by,  in 

completion  of  work 527 

Motor  vehicles,  payment  of  license  fee  in  District  of  Columbia  for, 

owned  by  the  Government,  not  authorized 231 

Mounted  pay.    (See  Pay.) 
Mounts: 

Forage  for — 

Army,  officers  of,  actually  kept  where  on  duty 735 

Marine  Corps,  officers  of,  shipment  of,  restricted  to  place 
where  on  duty.  .1 769 
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Mounts — Oontiniied.  Page. 

Foreign-flervice  pay  of  officers  of  Army  providing  their  own 430 

Horse  equipments  for  officers  of  Marine  Corps  mounted 216 

Maintenance  by  Government  of,  provided  by  retired  officers  of 

Army  on  active  duty  in  recruiting,  not  authorized 437 

Pay  of  officers  of  militia  furnishing  their  own 15 

Reimbursement  of  officer  of  militia  hiring  his  own 311 

Transportation  of,  of  officers  of  Army  changing  station,  at  Gov- 
ernment expense,  not  authorized  where  mounts  first  brought 

into  service  at  new  station 898 

{See  alio  Horses.) 

Municipalities,  property  of  United  States  not  taxable  by 231, 738 

Music,  teacher  of,  in  Military  Academy  band,  pay  of 264 

Musicians: 
Army — 

Retired,  of  Army  bands,  pay  of,  under  act  of  May  11, 1908. .      286 

Teacher  of  music.  Military  Academy  band,  pay  of 264 

Marine  Corps,  performing  duties  of  drum  and  trumpet  instructor 

not  entitled  to  extra-d  uty  pay 139 

Muster  of  officers  of  militia  necessary  to  entitle  them  to  pay  for  serv- 
ices in  joint  maneuvers  with  Army 414 

N. 
National  Guard.    (See  Militia.) 
Naturalization,  Bureau  of  Immigration  and.    (See  Immigration  and 

Naturalization,  Bureau  of.) 
Naturalization  proceedings,  fees  of  clerks  of  comrt  for  copies  of  papers, 

etc.,  in 289 

Naval  Academy,  status  of  midshipmen,  under  act  of  May  13, 1908. .        39 
Naval  battalion  of  District  of  Columbia  National  Guard,  payment  for 

clothing  for 466 

Naval  constructor,  date  when  appointment  of,  becomes  effective 63 

Naval  stations,  leave  of  absence  pay  to  employees  of 5, 493, 655 

Navy: 

Acting  assistant  surgeons — 

An  officer  within  the  meaning  of  act  of  May  13, 1908,  allow- 
ing six  months'  gratuity  to  widows  etal 176 

Entitled  to  rations  or  commutation  therefor  while  on  sea 

duty 795 

Not  a  commiasioned  officer  within  the  meaning  of  the  act  of 

May  13,  1908,  fixing  pay  of  officers  of  Navy 247 

Aids  to  rear-admirals,  pay  of 723, 863 

Allowances — 

Heat  and  light,  civil  engineers  entitled  to 809 

Reduction  of,  of  paymaster's  clerk 727 

Appointments.    (See  Appointments.) 

Apprentices,  second  and  third  classes,  rating  and  pay  of 459 

Bounty  of  enUsted  men  (civil  war)  discharged  before  expiration 
of  enlistment 398 
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Navy— Continued . 

Chaplainfl —  Pag«. 

Allowance  of  rations  or  commutation  thereof  to 651 

Pay  of,  including  longevity 670 

Checkages  against  pay  in — 

Absence  of  enlisted  man  without  leave 386 

For  damages  to  public  property  (crockery) 491 

Refundment  of,  to  civil  engineer 809 

Civil  engineers — 

Checkages  against  pay  of,  rehmdment  of 809 

Heat  and  light  allowances  to 809 

Leave  pay  of 52,766 

Longevity  pay  of,  under  laws  in  force  prior  to  act  of  Hay  13, 

1908 174 

Commutation  of  quarters.    (See  Commutation  of  quarters.) 
Commutation  of  rations.    (See  Commutation  of  rations.) 
Courts-martial .    (See  Courts-martial . ) 
Damage  or  destruction  of  public  property  (crockery)  in,  chaigee 

against  pay  on  accoimt  of 491 

Disbursing  officers.    (See  Disbursing  officers.) 
Dischaiiges.    (See  Diachaiges.) 
Enlisted  men — 

Additional  pay  of.    (See  Additional  compensation.) 
Allotment  of  pay  of,  effect  of  failure  of  paymaster  to  give 

notice  of  dischaige  of  grantor  to  Auditor 306 

Apprentices,  second  and  third  classes,  rating  and  pay  of 459 

Burial  expenses  of  indigent  ex-sailors  in  District  of  Columbia, 

reimbursement  of 838 

Checkages  against  pay  of,  absent  without  leave 386 

Deposit  of  pay  by,  liability  of  paymaster  for  failure  to 

account  for 534 

Detention  of,  beyond  expiration  of  enlistment,  additional 

pay  for 883 

Extra  pay  of.    (See  Additional  compensation.) 

Forfeitures  by  sentence  of  court-martial 126, 386 

Leave  of  absence  pay  of  ship's  tailor 894 

Mail  clerks,  detail  as.    (See  Mail  clerks.) 
Marine  Corps.    (See  Marine  Corps,  enlisted  men.) 

Mates,  additional  compensation  of,  as  Navy  mail  clerks 262 

Six  months'  gratuity  to  widows  or  designated  beneficiaries.     597, 

610,614,721 
Stoppage  of  pay  of,  for  damage  or  destruction  of  public 

property  (crockery) 491 

Enlisted   men    (civil   war),  bounty   when   discharged    before 

expiration  of  enlistment 398 

Enlisted  men  (retired)  not  entitled  to  additional  pay  under 

General  Orders,  No.  34, 1906,  when  retired  prior  to  date  of  order.      517 
Enlistments.    (See  EnlLstments.) 
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Navy— Continued. 

Ensign,  pay  of—  Page. 
Not  entitled  to  longevity  increase,  for  service  alter  retire- 
ment        767 

When  retired  on  furlough  pay 70 

Forfeitures  by  sentence  of  court-martial 126, 386 

Gun  factories,  leave  with  pay  to  employees  of 5,655 

Gunners,  chief,  not  entitled  to  rations  or  commutation  thereof. . .      874 

Heavy-gun  pointer,  extra  pay  of  enlisted  man  as 87 

Hospital  fund,  effect  on,  of  act  of  March  3,  1909,  providing  for 
payment  of  expenses  of  transportation  of  discharged  prisoners 

fron\  fines  and  forfeitures  imposed  by  courts-martial 550 

Leaves  of  absence.    (See  Leaves  of  absence.) 

Mail  clerks,  additional  compensation  of  enlisted  men  as. .  262, 548, 894 

Marine  Corps. .  {See  Marine  Corps.) 

Mates,  addition^  compensation  of,  as  Navy  mail  clerks 262 

Memorial  in  Vicksburg  National  Park,  limitation  in  appropriation 
on  item  for  competitive  designs  not  an  independent  specific 

appropriation 660 

Messman,   crew,   additional   compensation    of    enlisted   man 

detailed  as 894 

Midshipmen,  status  of,  under  act  of  May  13, 1908 39 

Mileage,  actual  expenses  in  lieu  of,  of  officers  traveling  in 

United  States 8,601 

Naval  constructor,  date  when  appointment  of,  becomes  effective .        63 
Naval  stations.    (See  Naval  stations.) 
Officers  of — 

Acting  assistant  surgeons.    (See  Acting  assistant  surgeons  of 

Navy.) 
Additional  compensation  to.    (See  Additional  compensa- 
tion.) 

Aids  to  rear-admirals,  pay  of 723,863 

Appointed  from  civil  life,  entitled  to  constructive-service 

pay 8,524 

Chaplains.    (See  Chaplains.) 

Civil  engineers.    (See  Civil  engineers  of  Navy.) 

Commutation  of  quarters 669,727 

Commutation  of  rations 8, 651, 795, 874 

Constructive-service  pay 8, 524 

Gunners,  chief,   not  entitled  to  rations  or  commutation 

therefor 874 

Leave  of  absence  pay 52, 656, 688, 766, 889 

Line  officers  not  entitled  to  rations  or  commutation  therefor 

while  on  sea  duty 8 

Longevity  pay 47,174,524,670 

Medical  Corps,  not  entitled  to  rations  or  conmiutation  therefor 

while  on  sea  duty 8 

Midshipman  held  to  be  an 39 

Mileage  in  lieu  of  traveling  expenses  in  United  States 8, 501 
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Navy— Continued. 

Officers  of — Continued.  Pftse^ 

Mounted  pay 124,688 

Naval  constructor,  date  when  appointment  of,  beoomes 

effective 63 

Packing  and  crating  baggage  of,  allowance  for,  not  authorized      501 
Pay  Corps,  not  entitled  to  rations  or  commutation  therefor 

while  on  sea  duty 8 

Paymasters.    (See  Navy,  paymasters.) 

Paymasters'  clerks.    {See  Navy,  paymasters'  clerks.) 

Rations  or  commutation  therefor  while  on  sea  duty 8, 796 

Receiving  illegal  payments  on  temporary  leaves  of  absence^ 

allowance  to,  under  act  of  March  3, 1909,  not  authorized. .      688 
Sea  duty — 

Acting  assistant  surgeons  entitled  to  rations  or  commu- 
tation therefor  while  on 796 

Officers  other  than  officers  of  the  line,  Medical  and  Pky 
Corps  and  warrant  officers  entitled  to  rations  or  com- 
mutation therefor  while  on 8 

Service  on  receiving  ship  entitles  to  increase  of  pay 

under  act  of  May  13, 1908 8 

Temporary  absence  from  vessel  on  shore  duty  under 
orders  not,  and  officer  not  entitled  to  increase  of  pay 

during  such  absence 901 

Sea-duty  pay 8,36,656,733,901 

Warrant  officers,  commissioned,  not  entitled  to  rationa  or 

commutation  therefor  while  on  sea  duty 8 

Officers  of  (retired)— 

Appointed  to  Navy  from  civil  life  and  retired  under  Revised 

Statutes  1453  not  entitled  to  constructive-service  pay 8, 22 

Chiefs  of  Bureau,  pay  of  grade  of  officers  retired  as 860 

Constructive-service  pay 8, 22 

Dying  while  on  active  duty,  widows  of,  not  entitled  to  six 

months'  gratuity 230 

Ensign,  pay  of — 

Not  entitled  to  longevity  increase,  for  service  alter  retire- 
ment         767 

When  retired  on  furlough  pay 70 

Furlough  pay 70 

Leave  of  absence  p&y 70 

Longevity  pay 22,235,767 

On  active  duty — 

Longevity  pay 235 

Pay  of  grade  of  officers  retired  as  Chiefe  of  Bureau 860 

Six  months'  gratuity. 230 

Pay  and  rank  of,  retired  for  incapacity  not  originating  in  line 

of  duty 584 

Paymasters'  clerks,  pay  of,  upon  retirement 628 

R^ir-admiral,  first  and  second  nine,  pay  of  rank  of 8 

Six  months'  gratuity  pay  to  widows  and  beneficiariee  of 230 
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Navy — Continued. 

Pay—  Page. 

Absence  without  leave  of  enlisted  men,  checkages  against. .      386 

Acting  assistant  suigeon 247 

Additional.    (See  Additional  compensation.) 

Allotment  of,  by  enlisted  man,  effect  of  failure  of  paymaster 

to  give  notice  to  Auditor  of  discharge  of  grantor 306 

Apprentices,  second  and  third  classes 459 

Chaplains 670 

Checkages  against — 

Civil  engineer,  refundment  of 809 

Enlisted  man  absent  without  leave 386 

For  damages  to  public  property  (crogjcery) 491 

Civil  engineers 52, 174, 766, 809 

Constructive-service.    (See  Pay.) 

Ensigns ...  * 70, 767 

Forfeitiu^  of,  of  enlisted  man  by  sentence  of  court-martial. .      386 

Furlough,  of  retired  officers 70 

Increase  imder  act  of  May  13,  1908,  officers  of  Navy  serving 
on  receiving  ship  under  usual  conditions  of  sea  service 

entitled  to 8 

Leave  of  absence.    (See  Pay.) 

Longevity.    (See  Pay.) 

Medical  officers  not  entitled  to  additional  compensation  for 

medical  services  to  Alaskan  natives 136 

Mounted.    (See  Pay.) 

Naval  constructor,  date  when  pay  of,  commences,  depend- 
ing upon  date  of  appointment 63 

"Pay  now  authorized  by  law " 174 

"Present  pay" 174 

Rear-admiral  (retired),  first  and  second  nine 8 

Reduction  of,  of  paymaster's  clerk 727 

Retired.    (See  Pay.) 

Sea-duty.    (See  Pay.) 

Six  months'  gratuity.    (See  Gratuities.) 

Stoppage  of — 

Allotment  of  enlisted  man 306 

For  damage  or  destruction  of  public  property  (crockery) .      491 
Paymasters — 

Allowance  to,  of  illegal  payments  to  Navy  officers  on  tem- 
porary leaves  of  absence,  imder  act  of  March  3,  1909 688 

Liability  of,  for  failure  to  account  for  deposit  of  enlisted 

man 534 

Mounted  pay  of 124 

Notice  by,  to  Auditor  of  discharge  of  grantor  of  allotment  of 

pay,  effect  of  failure  to  give 306 

Paymasters'  clerks — 

Appointment  of,  by  Secretary  of  Navy 628 

Commutation  of  quarters 727 
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Navy — Continued . 

Paymasters'  clerks — Continued.  Pace. 

Constructive  service  of,  in  computation  of  IcMigevity  pay. . .       524 

Leave  of  absence  pay 889 

Longevity  pay 524 

Mileage  to,  instead  of  actual  expenses,  when  travelix^  under 

orders  in  the  United  States 8 

Officers  within  meaning  of  act  of  May  13,  1908 628 

Pay  of,  upon  retirement 628 

Pay  or  allowances,  reduction  of 727 

Prisoners,  discharged,  payment  of  transportation  of,  from  fines 

and  forfeitures  imposed  by  naval  courts-martial 550 

Rating  of  apprentices,  second  and  third  clasBes 458 

Rations.    (See  Rations.) 

Receiving  ship,  service  on,  under  usual  conditions  of  sea  service, 

entitles  officers  to  increase  of  pay  under  act  of  May  13, 1908. . .  8 

Recruiting.    (See  Enlistments.) 
Regulations  of.    (See  Regulations.) 

Service  in,  counted  in  computing  longevity  pay 22, 807 

Ship's  tailor- 
Extra  pay  of  enlisted  man  as 87,894 

Leave  of  absence  pay  of  enlisted  man  detailed  as 894 

Six  months'  gratuity  to  widows  or  designated  beneficiaries — 

Acting  assistant  surgeon 176 

Enlisted  men 697, 610, 614, 721 

Midshipmen 39 

Officers  of  (retired),  dying  while  on  active  duty 230 

Stoppages  of  pay 306,491 

Subsistence.    (See  Subsistence.) 
Navy  Department: 

Chiefs  of  Bureau,  pay  of  officers  of  Navy  retired  as,  and  ordered 

to  active  duty 860 

Construction  by,  of  act  of  February  1,  1903,  re  leave  of  absence 

pay 493 

Contracts,  parol,  binding  effect  of 65 

Employees  of,  temporary  appointment  in  absence  of  regular,  on 

leave  without  pay,  in  District  of  Columbia,  not  authorized 855 

Orders.    (See  Orders.) 
Navy,  Secretary  of  the: 

Appointment  by,  of  paymasters'  clerks  of  the  Navy 628 

Payment  to  court-martial  prisoner  of  amount  excepted  from  for- 
feiture when  sentence  mitigated  by 126 

Navy-yards: 

Employees  of — 

L^ve  of  absence  pay 5, 493, 655 

Messenger  boy,  compensation  for  injuries  received  in  course 

of  employment 845 

Leave  with  pay  to  employees  of 5, 493, 655 
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Negligence:  Page. 

Grew  of  towboat,  in  case  of  loss  of  Government  barge  in  couxse  of 

towage,  and  reeponaibility  of  contractor  therefor 496 

Damages  to  private  proi>erty  from,  of  Government  employees, 

contract  for  payment  for,  not  authorized 405 

Deputy  marshal  and  guard,  in  escape  of  prisoner  being  trans- 
ported       507 

New  Bedford,  Mass.,  cost  of  appraisal  of  site  for  post-office  at,  how 

chargeable 890 

New  Mexico,  use  of  mortgaged  property  of  defaulting  contractor 

under  laws  of 527 

Notary  public,  impracticability  of  securing,  to  execute  affidavit  on 

voucher  not  sufficient  to  waive  verification  of  account  by  affidavit.      323 
Notice: 

Contract,  what  constitutes 319, 866 

Paymaster  of  Navy  to  Auditor,  of  discharge  of  grantor  of  allot- 
ment of  pay,  effect  of  failure  to  give 306 

Nurses,  indigent  Army,  dying  in  District  of  Columbia,  payment  of 
burial  expenses  of 742 

O. 
Officers  and  employees: 

Accounting  officers.    {See  Accounting  officers.) 
Additional  expenses  by,  above  those  authorized  by  transporta- 
tion request,  reimbursement  of 887 

Agents.    (See  Agents.) 

Agriculture,  Department  of.    (See  Agriculture,  Department  of.) 

Annual,  additional  pay  of,  for  working  overtime 620 

Appointments  of.    (See  Appointments.) 

Appraiser  of  site  tor  building  for  the  Bureau  of  Engraving  and 

Printing,  employmentof 49 

Army.    (See  Army.) 

Arsenals,  leave  with  pay  to 5, 655 

Attorneys,  United  States.    (See  Attorneys.) 

Bonded,  compensation  of,  for  services  as  disbursing  agents  for 

construction  of  public  buildings 455 

Clerks  of  court.    (See  Clerks  of  court.) 

Coast  and  Geodetic  Survey.    (See  Coast  and  Geodetic  Survey.) 

Collectors  of  customs.    (See  Collectors  of  customs.) 

Collectors  of   internal   revenue.    (See   Collectors  of   internal 

revenue.) 
Commissioners  of  the  United  States.    (See  Commissioners  of  the 

United  States.) 
Constables,  expenses  of,  for  serving  warrant  of  arrest  by  justice 

of  peace,  payment  of,  authorized 382 

Consuls.    (See  Diplomatic  and  consiilar  service.) 

Courts.    (See  Courts.) 

Customs  Service.    (See  Customs  Service.) 

86464— vol  15—09 62 
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Officers  and  employees — Continued.  Pmge. 

Deceased.    (See  Deceased  officers  and  employees.) 
Deduction  of  illegal  excess  wages  paid  to,  in  one  fiscal  year,  from 

wages  due  them  in  a  subsequent  fiscal  year 68 

Detail  of,  from — 

One  department  for  service  in  another 6&4,692 

Outside  the  District  of  Columbia  to  the  White  House 654 

Diplomatic.    (See  Diplomatic  and  consular  service.) 
Disbursing  officers.    (See  Disbursing  officers.) 

Eight-hour  law,  applicable  to  laborers  and  mechanics 708 

Employment  of.    (See  Employments.) 

Engineer  Department  at  Large.    (Su  Engineer  Department  at 

lATge.) 
Engraving  and  Printing  Bureau.    (See  Engraving  and  Printing 

Bureau.) 
Expenses  of.    (See  Expenses.) 
Firemen  in  public  buildings,  j»id  on  annual  basis,  additional 

pay  of,  for  working  overtime 820 

Fisheries,  Bureau  of.    (See  Fisheries,  Bureau  of.) 

Furnishing  articles  of  equipment  to,  authorized,  when  accounted 

for  as  Government  property 344 

Government  Printing  Office .    (See  Government  Printing  Office. ) 
Government  witnesses,  payment  of  expenses  of,  as.  142, 154, 298, 594, 757 

Gun  factories,  leave  with  pay  to 5, 655 

Inspectors.    (See  Inspectors.) 

Isthmian  Canal  Commission.    (See  Isthmian  Canal  afihirs.) 

Judgment  for  costs  rendered  by  court  against,  in  reference  to 

discharge  of  duties,  payable  by  United  States 094 

Laborers  and  mechanics — 

Compensation  for  injuries  received  in  course  of  employ- 
ment   115,161,394,461,554,646,846 

Dying  from  injuries  received  in  course  of  employment, 

payments  to  beneficiaries  of,  how  made 461, 646 

Eight-hour  law  applicable  to 708 

Leave  status  of,  of  navy-yards,  gun  factories,  naval  stations,  and 

arsenals 5,493,655 

Life-Saving  Service.    (See  Life-Saving  Service.) 
Mail  clerks.    (See  Mail  clerks.) 
Marine  Corps.    (See  Marine  Corps.) 
Marshals.    (See  Marshals.) 

Medical  attendance  upon 161 

Medical  examination  of,  injured  in  course  of  employment 581 

Messengers.    (See  Messengers.) 
Mileage  of.    (See  Mileage . ) 
Militia.    (See  Militia.) 

Naval  stations,  leave  of  absence  pay  to 5,483, 656 

Navy.    (See  Navy.) 

Navy  Department.    (See  Navy  Department.) 

Navy-yards.    (See  Navy-yards.) 
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Officers  and  employees — Continued.  Page. 
Negligence  of,  resulting  in  damage  to  private  property,  con- 
tract for  payment  for,  not  authorized 405 

Not  authorized  to  make  contracts  involving  payment  of  indefi- 
nite and  uncertain  sums 405 

Official  bonds  of,  Indian  affairs,  payment  of  premiums  on,  by 

the  Government 45 

Pay  officers.    {See  Paymasters.) 

Payment  of  compensation  of,  by  check 604 

Pension  Bureau.    (See  Pension  Bureau.) 
Per  diem — 

Additional  pay  for  working  overtime 620 

Pay  for  Sundays  and  holidays 413, 426, 473 

Per  diems  in  lieu  of  subsistence  of  civilian,  account  for,  not 

required  to  be  verified  by  affidavit 20 

Personal  iumiahings  for  exclusive  use  of,  when  supplying  of, 

authorized 344 

Plant  Industry,  Biureau  of.    (See  Plant  Industry,  Bureau  of.) 
Postal  Service.    (See  Postal  Service.) 
Postmasters.    (See  Postmasters.) 

Quartermaster's    Department.    (See    Quartermaster's    Depart- 
ment.) 
Revenue-Cutter  Service.    (See  Revenue-Cutter  Service.) 
Salaries  of,  in  connection  with  Cuban  intervention,  payment  of, 

from  unexpended  balance  of  emergency  fund,  not  authorized.      578 
Sleeping-car  accommodations  for  civilian,  upon  transportation 

request  on  a  space  basis 856 

Special  examiner  in  equity  court,  District  of  Columbia,  fees  of 

witness  before 133 

Surf  men .    (See  Life-Saving  Service . ) 

Teamster,  extra-duty  pay  of  enlisted  man  of  Marine  Corps  as. .      470 

Temporary — 

Appointments  in  absence  of  regular  employee  without  pay 

in  District  of  Columbia,  not  authorized 855 

Continuously  employed,  entitled  to  pay  for  Thanksgiving 

Day 413 

Transportation  of,  at  higher  rate  than  fixed  by  state  law 309 

Traveling  expenses  of.    (See  Traveling  expenses.) 

Treasury  Department.    (See  Treasury  Department.) 

Troop  clerk,  duties  of  enlisted  man  of  Army  as,  whether  extra 

or  special 374 

Use  by,  of  velocipede  cars,  contract  for  payment  of  damages  to 

property  of  railroad  company  resulting  from,  not  authorized..      405 
War  Department.    (See  War  Department.) 
Oklahoma,  gas-pipe  lines  within,  fees  and  expenses  of  marshal  for 
serving  writ  of  injunction  to  restrain  interference  with,  in  equity 

proceeding  in  adjoining  district 708 

Open-market  purchases.     (See  Purchases.) 

Option,  contract,  to  increase  quantity,  payment  of  retained  per- 
centages prior  to  completion  of  delivery  under,  not  authorized . . .       743 
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Orders: 
Courts 

Afllxing  seals  to  copies  of,  for  use  of  deputy  nmrahalH  and 
commissioners,  charges  for,  by  clerk  of  court  not  author- 
ized unless  expressly  ordered  by  court 325 

Fees  and  mileage  payable  to  witness  upon 133 

Opening  and  adjourning,  fees  of  clerk  for  entering,  in  ab- 
sence of  judge 25 

Withdrawal  of  moneys  improperly  deposited  in  court  regis- 
try, fees  of  clerk  for  entering,  not  authorized 25 

Executive — 

1901,  January  1,  ratings  and  pay  of  Navy  apprentices 450 

1903,  July  25,  extra  pay  of  enlisted  men  of  Navy  as  heavy- 
gun  pointers 87 

1905,  June  2,  extra  pay  of  enlisted  man  of  Navy  as  ship's 
tailor 87 

1906,  November  27,  increasing  pay  of  enlisted  men  of  Navy.  517 
Navy  Department — 

1886,  General  Order  No.  365 524 

1901,  General  Order  No.  61 894 

1901,  General  Order  No.  198,  navy-yard 493 

1902,  General  Order  No.  79 894 

1903,  General  Order  No.  137 87 

1904,  General  Order  No.  178 894 

1905,  General  Order  No.  186 87,894 

1906,  General  Order  No.  27 451 

1906,  General  Oxder  No.  34 517 

Postmaster-General,  1902,  July  10,  No.  740 269 

War  Department — 

1899,  General  Order  No.  116 286 

1903,  General  Order  No.  14 362 

1905,  General  Order  No.  121 214 

1906,  General  Order  No.  106 451 

1907,  General  Order  No.  38 451 

1907,  General  Order  No.  154 451 

1908,  General  Order  No.  44 514 

1908,  General  Order  No.  80 898 

1908,  General  Order  No.  125 216 

1908,  General  Order  No.  128 122,314,898 

1908,  General  Order  No.  153 311,735 

1908,  Special  Order  No.  241 836 

Ordnance  Department: 

Contract  for  installation  of  elevators  in  buildings  at  Benicia 
Arsenal,  deduction  of  liquidated  damages  for  delay  in  comple- 
tion of 751 

Printing  catalogues  of  sales  of  useless  ordnance  material,  how 

payable 746 
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Ordnance  material,  uselesB,  payment  for  printing  catalogues  of 

Bales  of 746 

Oregon,  messenger  for,  to  deliver  votes  of  electors  for  President  and 

Vice-President,  pay  of 481 

Oxygen,  as  a  by-product  of  hydrogen,  manufactured  by  the  Signal 

Corps  of  the  Army  for  balloon  purposes,  sale  of,  authorized 178 

P. 

Faking  and  crating  baggage.    {See  Baggage.) 

''Parent,  dependent,"  of  employee  dying  from  injuries  received  in 

course  of  employment,  construed 461 

Partnerships,  fees  of  clerks  of  court  in  bankruptcy  proceedings 249 

Patents: 

€k)mpen8ation  for  use  of,  by  the  Government 148 

Infringement  of,  not  a  valid  claim  against  the  United  States. . . .      148 
Pfey: 

Additional.    {See  Additional  compensation.) 
Aids- 
Army,  officers  of 710,723 

Navy,  officers  of 723,863 

Not  part  of  pay  of  rank 710 

Allotment  of,  by  enlisted  man  of  Navy,  effect  of  kilure  of  pay- 
master to  give  notice  to  Auditor  of  discharge  of  grantor 306 

Army.    {See  Army,  pay.) 
Chaplains — 

Militia 15 

Navy 670 

Gheckages  against,  in  Navy— ^ 

Civil  engineer,  refundment  of 809 

Enlisted  man,  absent  without  leave 386 

For  damages  to  public  property  (crockery) 491 

Computation  of.    {See  Computations.) 
Constructive-service — 
Army- 
Officers  of 8 

Officers  of  (retired) 8,22 

Navy — 

Commissioned  officers  appointed  from  civil  life  entitled 

to 8 

Officer  of  (retired),  appointed  from  civil  life,  not  entitled 

to 8,22 

Paymasters'  clerks 524 

Continuous-service — 

Army,  enlisted  men  of 79, 165, 339 

Marine  Corps,  enlisted  men  of 79, 97 

Revenue-Cutter  Service,  warrant  and  petty  officers  of 238 
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Engineer  Department  employee  dying  from  injuries  received 

in  course  of  employment,  made  to  beneficiaries 481 

Engraving  and   Printing   Bureau   employees  injured   in 

course  of  employment 394 

Government  Printing  Office  employees  injured  in  course 

of  employment 554 

Isthmian  Canal  employees  injured  in  course  of  employ- 
ment   115,161,646 

Life-Saving  Service,  keeper  of  station 485 

Navy-yard  employee  injured  in  course  of  employment 845 

Electoral  messenger  to  deliver  electoral  vote  for  President  and 

Vice-President 481 

Enlistment- 
Army,  enlisted  men  of,  reenlisting  after- 
Service  of  less  than  half  of  prior  enlistment 688 

Three  months  from  date  of  discharge 558 

Navy,  enlisted  men  of,  under  General  Order  No.  34,  1906, 

Navy  Department 517 

Extra,  three  months',  to  officer  of  Volunteers  for  service  in 

Mexican  war 712 

Extra-duty— 

Army,  enlisted  man  of,  as  troop  clerk 374 

Marine  Corps- 
Enlisted  man  of,  as  teamster 470 

Musician  performing  duties  of  drum  and  trumpet  in- 
structor not  entitled  to ISO 

(See  alao  Additional  compensation.) 
Foreign-service — 

Army,  officers  of 430, 566 

Marine  Corps,  enlisted  man  of,  reenlisted  in  the  Army 97 

Forfeitures  of,  by  sentence  of  court-martial 386, 661 

Furlough,  of  retired  officers  of  the  Navy 70 

Holidays- 
Sundays  and,  of  per  diem  employees  of  Government  Printing 

Office 426,473 

Thanksgiving  Day,  of  per  diem  employees  of  Bureau  of 

Plant  I ndustry 413 

Leave  of  absence — 

Army,  officers  of  (retired) 70 

Arsenals,  employees  of 5,655 

Engraving  and  Printing  Bureau,  employees  of,  not  entitled 
to,  if  granted  compensation  for  injuries  received  in  course 

of  employment 394 

Gun  factories,  employees  of 5, 655 

Naval  stations,  employees  of 5, 493, 655 
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Navy—  Page. 

Civil  engineer 52, 766 

Enlisted  men 894 

Officers  of 52,656,688,766,889 

Officers  of  (retired) 70 

Paymasters'  clerks  not  entitled  to 889 

Ship's  tailor,  enlisted  man  detailed  as 894 

Navy-yards,  employees  of 5, 493, 655 

Pro  rata,  of  employees  of  navy-yards,  gun  factories,  naval 

stations,  and  arsenals 655 

Longevity — 
Army — 

Aids  to  brigadier-general  or  major-general,  computation 

of 710 

Service  of  officer  as  officer  and  enlisted  man  of  Volun- 
teers and  enlisted  man  of  Regular  Army  not  counted 

in  computing,  under  act  of  July  5,  1838 220 

Teacher  of  music  of  Military  Academy  band 264 

Veterinarians • 819 

Marine  Corps,  officers  of,  service  in  Revenue-Cutter  Service 

not  counted  in  computing 807 

Navy- 
Chaplains 670 

Civil  engineer  entitled  to,  under  laws  in  force  prior  to 

act  of  May  13, 1908 174 

Officers  of 47,174,524,670 

Officers  of  (retired) 22,235,767 

Paymasters'  clerks 524 

Revenue-Cutter  Service,  warrant  and  petty  officers  of 238 

School-teachers  in  District  of  Columbia 632 

Service  to  be  counted  in  computing 22, 220, 807 

Manual  of  Army.    {See  Manual,  Army  Pay.) 
Marine  Corps.    (See  Marine  Corps,  pay.) 
Militia.    (See  Militia,  pay.) 
Mounted- 
Army— 

Officers  of,  on  foreign  service 430 

Veterinarians 819 

Militia,  officers  of,  below  grade  of  major,  providing  their  own 

mounts 15 

Navy- 
Officers  of 124, 688 

Paymasters,  when  entitled  to 124 

Navy.    (See  Navy,  pay.) 
Per  diem  employees  of — 

Bureau  of  Plant  Industry,  for  Thanksgiving  Day 413 

Government  Printing  Office,  for  Sunday  and  holiday  work.  426, 473 
Public  buildings  (firemen),  additional  pay  for  working  over- 
time       620 
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Reenlifltment  gratuities  of  enlisted  men  of  the  Marine  Corps  re- 
enlisted  in  the  Army 97 

Retired-- 
Anny— 

EnliFted  men,  musicians  of  Army  bands,  under  act  of 

May  11,  1908 286 

Officers  of 8, 22,70 

Navy— 
.  Enlisted  men  not  entitled  to  additional  pay  under 
General  Order  No.  34,  1906,  when  retired  prior  to 

date  of  order 617 

Officers  of 8,22,70,236,584,628,767,860 

Revenue-Cutter  Service.    (See  Revenue-Cutter  Service,  pay.) 
Searduty,  of  officers  of  Navy — 

Commandant  at  Mare  Island  Navy-Yard,  entitled  to 36 

Ordered  into  hospital  for  treatment,  without  granting  sick 

leave  or  detaching  from  duty 733 

Service  on  receiving  ship  in  Navy  entitles  to  increase  of 

pay  under  act  of  May  13,  1908 8 

Temporarily  absent  from  ship 666, 901 

Six  months'  gratuity.    (See  Gratuities.) 
Stoppage  of,  in  Navy — 

Allotment  of  enlisted  man 306 

For  damages  to  public  property  (crockery) 491 

Three  months*  extra,  to  officer  of  Volunteers  for  service  in 

Mexican  war 712 

Travel,  of  enlisted  man  of  Marine  Corps,  discharged  from  the 

service 573 

Veterinarians  of  Army 819 

(See  also  Compensation,  Salary  and  Wages.) 
Paymasters.    (See  Navy.) 
Paymasters'  clerks.    (See  Army.)    (See  Navy.) 
Payments: 

Additional  amount  to  cover  clerical  error  in  carrying  out  total 

price  of  contract,  authorized 31 

Advance — 

Public  funds  by  marshals  to  pay  for  traveling  expenses 

before  incurred,  not  authorized 302 

To  secure  fees  of  clerks  of  United  States  court,  not  authorized .      107 
Allowance  by  Auditor  or  Comptroller  prior  to  act  of  March  4, 
1909,  on  claims  for  reimbursement  of  expenses  of  last  sickness 

and  burial  of  deceased  pensioners 608 

By  check  of  compensation  of  officers  and  employees  of  Customs 

Service 604 

Claims  for  reimbursement  of  expenses  of  last  sickness  and 

burial  of  deceased  pensioners 571,608 

Computation  of,  made  to  the  militia  for  service  at  encampments.      120 
Contracts.    (See  Contracts.) 
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Damages  to  private  property  from  accident  or  injury  from  use  of 

velocipede  cars  by  Government  employees 405 

Expenses  of — 

Aliens  detained  as  prospective  Government  witnesses 787 

Clerks  of  court,  office  of,  subsequent  to  death  of  clerk,  from 

fees  and  emoluments 401 

Collector  of  internal  revenue  in  seizing  distillery 782 

Constables  for  serving  warrants  of  arrest  issued  by  justice  of 

peace 382 

Deputy  collector  of  internal  revenue  and  Secret  Service 

employees  as  witnesses  in  attendance  upon  court 594 

Government  employees  as  Government  witnesses 142, 

154,298,594,757 

Indian  policeman  in  subpoenaing  witnesses 785 

Last  sickness  and  burial  of  deceased  pensioners.    (See  Pen- 
sioners, deceased.) 
Medical  examination  of  Government  employees  injured  in 

course  of  employment 581 

Fees  and  emoluments  of  office  of  clerk  of  court  accruing  sub- 
sequent to  death  of  clerk,  to  his  estate,  not  authorized 401 

Fees  of  field  deputy  marshal  for  serving  writs  of  declaration 

and  notice  in  ejectment  cases 408 

For  transportation  at  higher  or  lower  rate  than  fixed  by  state 

law,  authorized 309, 648 

Hauling  and  switching  cars  for  transportation  of  troops,  author- 
ized, although  cais  not  used 434 

lUegal— 

Of  wages  in  one  fiscal  year,  deduction  for,  in  another  fiscal 

year .• 68 

Resulting  from  failure  of  paymaster  of  Navy  to  give  notice 
to  Auditor  of  discharge  of  enlisted  man  who  has  granted 

allotment  of  pay 306 

To  Navy  officers  on  temporary  leaves  of  absence,  allowance 

of,  to  disbursing  officers  under  act  of  March  3, 1909 688 

Judgments— 

For  costs  in — 

Appeal  to  Supreme  Court  of  United  States  by  Interstate 

Commerce  Commission 561 

Mandamus  proceedings  against  Secretary  of  the  Interior .      694 
Of  United  States  courts  in  Porto  Rican  bay  rum  cases  on 
compromise  agreement,  prior  to  appropriation  therefor, 

not  authorized 387 

Marshals.    (See  Marshals.) 

Miscellaneous  expenses,  United  States  courts 382, 785 

Overpayments  to  railroad,  deduction  of,  by  accounting  officers, 

in  settlement  of  claim  of  company  for  transportation 781 

Partial,  for  work  under  contract  delayed  through  fault  of  the 
Government 74 
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Paaaenger  fate  for  transportation  where  paasengen  by  own  act  are 

left  behind  by  vessel  in  case  of  accident 774 

Pensionfi,  mailing  of  checks  to  widow  pensioner  constitutes,  in 

event  of  her  death  subsequent  to  execution  of  voucher 877 

Premiums  on  bonds  of  disbursing  officers,  Indian  affairs,  by  the 

Government 46 

Salary  of  War  Department  employees  connected  with  Cuban  in- 
tervention from  unexpended  balance  of  emeigency  fund,  not 

authorized 678 

To  be  made,  jurisdiction  of  the  Comptroller  of  the  Treasury  to 
render  an  advance  decision  extends  only  to  questions  in- 
volving  58,323,536 

To  beneficiaries  of  employees  dying  from  injuries  received  in 

course  of  employment,  how  made 461,646 

To  court-martial  prisoners,  of  amount  excepted  from  forfeiture 

when  sentence  mitigated 126 

To  jurors  and  witnesses  by  marehal,  evidence  required  to  sup- 
port voucher  for 266 

To  militia  for  participating  in  encampment  and  maneuvers  with 

Regular  Army 120,414,514,587 

Transportation .    (^ee  Transportation . ) 
Fky  rolls,  effect  of  payee's  receipt  on,  where  payment  is  by  check. .      604 
Peace,  justices  of  the.    (See  Justices  of  the  peace.) 

Penalty,  provision  for  liquidated  damages  construed  to  be  for  a. . .  388, 701 
Penitentiaries,  transportation  of  convicts  of  District  of  Columbia  to.  206 
Pension  Bureau,  transportation  of  employees  of,  payment  for,  at 

higher  rate  than  fixed  by  state  law,  authorized 300 

Pensioners: 

Check,  unnegotiated,  given  by,  to  deserted  wife  in  payment  of 
one-half  of  pension  and  in  her  possession  at  time  of  her  death, 

not  an  asset  of  her  estate 543 

Deceased,  expenses  of  last  sickness  and  burial  of — 

Jurisdiction  of  accounting  officers  over  claims  for  reimbuise- 

ment  of,  transferred  to  Commissioner  of  Pensions 557, 608 

Payment — 

Amount  allowed  by  Auditor  or  Comptroller  prior  to  act 

of  March  4,  1009,  on  claims  for  reimbursement  of 608 

Claims  for  reimburaement  of,  by  pension  agents 571 

Widow,  checks  issued  and  mailed  to,  subsequent  to  execution  of 

voucher  by  her  and  her  death ,  an  asset  of  her  estate 877 

Wife,  deserted,  receiving  one-half  of  pension,  not  a,  within  mean- 
ing of  act  of  March  2, 1805 543 

Pensions: 

Agents,  payment  by,  of  claims  for  reimbursement  of  expenses  of 

last  sickness  and  burial  of  deceased  pensioner 571 

Checks — 

Issued  and  mailed  to  widow  pensioner  subsequent  to  execu- 
tion of  voucher  by  her  and  her  death,  an  asset  of  her  estate .      877 


Digitized  by  VjOOQIC 


GENERAL  INDEX.  987 

PeDflions— Continued.  Page. 

Checks— Continued. 

Unnegotiated,  in  payment  of  one-half  of  pension  and  in  poe- 
seBsion  of  wife  of  pensioner  at  time  of  her  death,  not  an 

asset  of  her  estate 543 

Commissioner  of,  jurisdiction  to  settle  claims  for  reimhursement 
of  expenses  of  last  sickness  and  burial  of  deceased  pen- 
sioners  557, 571, 608 

Moneys  intrusted  by  inmates  of  Government  Hospital  for  the 

Insane  to  the  superintendent,  handling  and  accoimting  for. . .      568 
Payment  from,  of  claims  for  reimbursement  of  expenses  of  last 

sickness  and  burial  of  deceased  pensioner 571 

Vouchers,  checks  issued  and  mailed  to  widow  pensioner  subse- 
quent to  execution  by  her  of,  and  her  death,  an  asset  of  her 

estate 877 

Per  diem  employees.    (See  Officers  and  employees.) 
Per  diems: 

Accounts  for,  in  lieu  of  subsistence,  of  civilian  officers,  employ- 
ees, and  agents,  verification  of 20 

Clerks  of  court.    (iSee  Clerks  of  court.) 
Witnesses.    (See  Witnesses.) 
Perils  of  the  sea,  effect  of  loss  of  vessel  by,  upon  performance  of  con- 
tract       830 

Permits.    (See  Licenses.) 

Personal  furnishings,  supplying  of,  for  exclusive  use  of  employees, 

when  authorized 344 

Petty  officers.    (See  Revenue-Cutter  Service.) 

Philadelphia,  Pa.,  immigration  station,  at 1 

Philipjiine  Islands: 
Contracts — 

Approval  of.  Quartermaster's  Department,  by  commanding 

general  of  military  department  in 362 

Lumber  for  Corregidor  and  Grande  islands,  deduction  of 

damages  under 830 

Poet  buildings  at  Macabebe,  nullification  of  provision  for 
liquidated  damages  for  delay  in  completion  of,  by  default 

of  Government 362 

Courts  of,  officer  of  Army  not  entitled  to  commutation  of  quarters 

while  awaiting  trial  by 214 

Transportation  of  remains  of  officer  of  the  Marine  Corps  from  one 

cemetery  to  another  in ,  expenses  of 95 

When  officer  of  Army  not  civil  officer  of 214 

Philippine  Scouts,  widows  or  other  beneficiaries  of  officers  and  en- 
listed men  of,  entitled  to  six  months'  gratuity 304 

Plant  Industry,  Bureau  of,  per  diem  employee  of,  entitled  to  pay  for 

Thanksgiving  Day 413 

Plaquemine  Lock,  La.,  earthwork  at,  liquidation  of  damages  for 
breach  of  contract  for,  by  Government 439 
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Policemen:  Pace. 

Board  of  priaoner  under  arrest  by,  while  in  police  station,  prior 
to  arrest  and  custody  of  deputy  marshal,  not  an  expense  of  the 

deputy 602 

Indian,  expenses  of,  incurred  while  subpoenaing  witnesses,  how 

chargeable 786 

Porto  Rican  bay  rum  cases,  payment  of  judgments  of  United  States 
courts  in,  on  compromise  agreement,  prior  to  appropriation  therefor, 

not  authorized 387 

Porto  Rico  Provisional  Regiment  of  Infantry,  enlistment  period  of 

enlisted  man  of ,  reenlisted  in  Army 213 

Postage  stamps,  exchange  of,  of  one  denomination  for  those  of  other 

denominations,  authorized 269 

Postal  laws  and  regulations.    (See  Regulations,  postal.) 
Postal  Service: 

Board  of  prisoner  arrested  by  policeman  upon  request  of  an 
inspector,  while  in  police  station,  prior  to  arrest  and  custody 

of  deputy  marshal,  not  an  expense  of  the  deputy 602 

Exchange  of  postage  stamps  of  one  denomination  for  those  of 

other  denominations,  authorized 269 

Field  service  under  control  of  Post-Office  Department 297 

Navy  mail  clerks,  designation  and  compensation  of 262, 548, 894 

Printing  for,  not  required  to  be  done  at  Government  Printing 

Office 297 

Railway  mail  service,  increase  of  chaiges  for  telegrams  on  ac- 
count of  words  added  to  comply  with  state  law,  not  authorized .      342 
Post  buildings  at  Macabebe,  P.  I.,  nullification  of  provision  for 
liquidated  damages  for  delay  in  completion  of  contract  for,  by  de- 
fault of  Government 362 

Postmaster-General : 

Designation  by,  of  Navy  mail  clerks 262,548 

Jurisdiction  of,  to  fix  rates  of  Government  telegrams 342 

Regulation  by,  of  exchanges  of  postage  stamps 269 

Postmasters,  compensation  of,  as  disbursing  agents  for  construction 

of  public  build  ings 455 

Post-Office  Department: 

Expenses  of  hauling  and  removing  ashes,  how  chaigeable 101 

Postal  Service.    (See  Postal  Service.) 

Postmaster-General.    (See  Postmaster-General.) 

Postmasters.    (See  Postmasters.) 

Post-offices  at  New  Bedford,  Mass.,  and  Washington,  D.  C,  cost  of 

appraisal  of  sites  for,  how  chazgeable 890 

Railway  mail  service.    (See  Postal  Service.) 
Premiums  on  bonds  of  disbursing  officers,  Indian  affairs,  payment  of, 

by  the  Government 45 

President  of  the  United  States: 

Allotment  by,  out  of  appropriation  ''  Emergency  fund,  War  De- 
partment," an  unexpended  balance  to  be  carried  to  surplus 

fund  and  covered  into  Treasury 578 

Votes  of  electors  for,  pay  of  messengers  to  deliver  certificates  of.      481 


Digitized  by  VjOOQIC 


OENERAIi  INDEX.  989 

Price,  contract.    {See  Contracts.)  Page. 

Printing: 

Catalogues  of  sales  of  useless  ordnance  material,  how  payable . .      746 

Contracts  with  private  parties  for,  authorized Ill 

International  Congress  on  Tuberculosis,  printing  for  use  at,  not 

for  an  executive  department Ill 

Postal  Service,  not  fw  an  executive  department 297 

Public  Health  and  Marine-Hospital  Service,  for  use  at  the  Inter- 
national Congress  on  Tuberculosis,  not  for  an  executive  de- 
partment        Ill 

Whether  required  to  be  done  at  the  Government  Printing 

Office 111,297 

Prisoners: 

Board  of,  arrested  by  policeman,  while  in  police  station,  prior  to 
arrest  and  custody  of  deputy  marshal,  not  an  expense  of  the 

deputy 602 

Committed  by  United  States  commissioner,  fees  of  marshal  for 

serving  mandate  on  jailer  to  release 142 

Court-martial,  payment  of  reserves  from  forfeiture  when  sentence 

mitigated 126 

District  of  Columbia,  transfer  of,  from  jail,  and  support  of 208 

Escape  of,  through  negligence  while  being  transported  by  deputy 

marshal,  reimbursement  of  expenses  in  connection  with 507 

Federal,  support  and  transportation  of 208 

Guards — 

Hire  and  transportation  of,  as  incident  to  transfer  of  prisoners 

of  District  of  Columbia 208 

Negligence  of,  in  escape  of  prisoner  being  transported 507 

Mileage  of  field  deputy  marshals  in  transporting 142, 641 

Naval,  discharged,  payment  of  expenses  of  transportation  of, 

from  fines  and  forfeitures  imi)osed  by  naval  courts-martial 550 

Writ  of  removal  to  bring,  into  court  and  remand  into  custody, 

fees  to  field  deputy  marshal  for  service  of,  not  authorized 641 

Prisons,  naval,  officers  of  Marine  Corps  serving  in  charge  of,  entitled 

to  commutation  of  quarters 171 

Private  property: 
Army — 

Officer,  claim  of,  against  transportation  company  for  loss  or 

damage  to 38 

Officers  and  enlisted  men,  jurisdiction  of  accoimting  officers 

in  reopening  claims  for  loss  of 840 

Contractors,  defaulting — 

Payment  for,  purchased  on  annulment  of  contract 199 

Use  of  mortgaged,  in  completion  of  work 527 

Damages  to,  of  railroad  company,  from  use  oi  velocipede  cars  by 
Government  employees,  contract  for  payment  for,  not  author- 
ized        405 

Mortgaged,  use  of,  in  completing  work  provided  for  in  contract  of 

de&kulting  contractor , 527 

Purchases  from  Osage  funds  belong  to  Indians 204 
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Reimbursement  to  employee  of  expensee  incurred  in  suit  arifling 
from  treepaas  upon,  while  in  performance  of  duty 621 

Supplying  personal  fumiahingB  to  employee  as  incident  to  con- 
tract of  employment,  when  authorised 344 

Proceeds  of  sales: 

Moneys  deposited  at  sale  of  old  material  and  forfeited,  to  be 
covered  into  Treaaury  as  "Miwrella.neou8  receipts" 772 

Ordnance  material,  uaelefls,  printing  catalogues  of  aales  payable 
from 746 

Oxygen,  as  by-i»oduct  of  hydrogen,  manufactured  by  the  Signal 
CorpB  of  the  Army  toe  balloon  purposes,  disposition  of 178 

Property  purchased  from  appropriations  for  surveys  of  Indian 

reservations  and  from  Osage  funds,  disposition  of 204 

Promotions: 

Army,  according  to  seniority,  custom  and  practice  with  respect  to      157 

Date  of,  of  officers  of  Revenue-Cutter  Service 157 

Revenue-Cutter  Service,  officers  of,  date  when  effective 157 

Piroperty: 

PeraQnalty,  rule  as  to  passing  of  title  to,  upon  delivery 880 

Private.    {See  Private  property.) 

Public.    (See  Public  property.) 
Proposals.    (See  Contracts.) 
Public  account,  claims  of  Qovemment  against  defaulting  contractor 

not  a 536 

Public  buildings: 

Additional  pay  of  firemen  in,  paid  on  annual  basis,  for  working 
overtime 620 

Butler  Building,  District  of  Columbia,  repairs  to  sidewalk  along- 
side grounds  of,  not  authorized 227 

Compensation  of  bonded  officers  for  services  in  disbuising  moneys 
appropriated  for  construction  of 455 

Congressional,  partial  payment  under  contract  for  heat,  lig^t  and 
power  plant  for 74 

Construction  of,  at  La  Crosse,  Wis.,  for  Weather  Bureau,  waiver  of 
damages  under  contract  for 421 

Court-house,  District  of  Columbia,  installation  of  bath  in,  not 
chargeable  to  appropriation  for  repairs 725 

Expenses,  incidental  and  administrative,  for  purchase  of  sites, 
construction,  etc.,  how  chargeable 890 

Immigration  station  at  Philadelphia,  Pa 1 

Installation  of  elevators  in,  at  Benicia  Arsenal,  deduction  of  liqui- 
dated damages  for  delay  in  completion  of  contract  for 751 

Post,  at  Macabebe,  P.  I.,  nullification  of  provision  for  liquidated 
damages  for  delay  in  completion  of  contract  for,  by  default  of 
Government 362 

Post-ofiices  at  New  Bedford,  Mass.,  and  Washington,  D.  C,  cost 
of  appraisal  of  eites  for,  how  chargeable 890 
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Repairs  to — 

At  Fort  Monroe,  deduction  of  costs  of  inspection  and  pay- 
ments under  contract  for 683 

Indian  school,  Chilocco,  appropriation  for  support  and  educa- 
tion of  pupils  not  available  for 826 

Installation  of  bath  in  court-house,  District  of  Columbia,  not 

chazgeable  to  appropriation  for 725 

Sidewalks  alongside  groimds  of,  in  District  of  Columbia 227 

Subtreasury  at  New  York,  deduction  of  damages  for  delay  in 

completion  of  contract  for 388 

When  occupied  before  completion  and  damaged  by  fire,  lia- 
bility of  the  Government  for  damages 83 

Sites— 

Acquirement  of,  for  immigration  station  at  Philadelphia,  Pa .  1 

Appraiser  of,  for— 

Building  for  the  Bureau  of  Engraving  and  Printing,  em- 
ployment of,  authorized 49 

Poet-offices  at  New  Bedford,  Mass.,  and  Washington, 

D.  C,  expenses  of,  how  chargeable 890 

Unfinished,  damages  by  fire  to,  release  of  contractor  from  respon- 
sibility for 83 

Public  Health  and  Marine-Hospital  Service: 

Officers  of,  not  entitled  to  have  baggage  packed  and  crated  at 

public  expense 731 

Printing  for,  for  use  at  the  International  Congress  on  Tuberculosis.      1 11 
Regulations  of.    (See  Regulations . ) 
Public  lands: 

Registers  and  receivers  not  entitled  to  homestead  fees 519 

Revenues  from,  homestead  fees  to  be  accounted  for  as 519 

Public  moneys: 

Funds.    {See  Funds.) 

Receivers  of.    (See  Receivers  of  public  moneys.) 
(See  aUo  Moneys.) 
Public  Printer.    (Su  Government  Printing  Office.) 
Public  property: 

Accounting  for,  transcript  for  use  in  suit  against  officer  of  Army 

for  failure,  not  to  contain  set-off  of  claim  for  pay 823 

Articles  of  equipment  fuminhed  to  employees,  to  be  accounted 

for  as 344 

Crockery,  in  Navy,  stoppage  of  pay  of  persons  for  damages  to 491 

Not  taxable  by  States  or  municipalities 231, 738 

Pipe  for  the  Bellefourche  project,  delivered  f.  o.  b.  under  con- 
tract and  injured  in  transit,  how  damages  chargeable 167 

Purchases  from  appropriations  for  surveys  of  Indian  reservations 

are 204 

Transcript  of  accoimt  of  officer  of  Army  for  value  of,  unaccounted 
for,  for  use  in  suit  for  recovery,  amendment  of 823 
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Tmwportotum  of.  United  States  umeetained  by  state  lavs  in 

making  contiacts  for. 648 

Purchases: 

Automobiles 477 

Ftom  Indian  appfopriations  and  funds,  whether  property  of  Gov- 
ernment or  of  Indians 204 

Hones,  carriage,  from  Army  appropriation  for  "draft  and  pack 

animals"  not  authorized 512 

Open  market — 

Deduction  of  additional  cost  of,  because  of  delay  of  con- 
tractor in  comi^etkm  of  contract S30 

Failure  of  Government  to  exerrise  option  of  contract  to  make, 
in  case  of  contractor's  breach,  not  a  bar  to  deduction  of 

actual  damages 282 

Property  of  defaulting  contractor  upon  annulment  of  contract. .      199 
Subeistence  supplies,  cost  of,  to  paymaster's  derk  of  the  Army. .      141 

Q. 

Quartermaster's  Department: 
Contracts — 

Approval  of,  by  commanding  general  of  military  department 

instead  of  by  Quartermaster-General 362 

Burial  of  deceased  officers  and  enlisted  men  of  Army  in  Lake- 
side Cemetery,  payment  of  expenses  of  reinterment  upon 

termination  of 747 

Furniture,  payment  of  retained  percentages  prior  to  com- 
pletion of 743 

Post  buildings  at  Macabebe,  P.  I.,  nullification  of  provision 
for  liquidated  damages  for  delay  in  completion  of,  by 

default  of  Government 362 

Repairs  to  buildings  and  railroad  track,  Fort  Monroe,  deduc- 
tion of  costs  of  inspection  and  payments  under 683 

Stockings,  etc.,  additional  cost  of  inspection,  resulting  from 

delay  in  delivery  of 103 

Tank  and  trestle,  construction  of,  at  Fort  Ethan  Allen,  ri^ts 
of  surety  on  bond  with  respect  to  set-oS  of  judgment  for 

tort  against  contractor's  claim 754 

Employees  of — 

Reimbursement  for — 

Expenses  incurred  in  suit  arising  from  trespass  upon 

private  property 621 

Living  expenses  while  at  regular  station ,  not  entitled  to .      644 
Sleeping-car    accommodations    for,    upon    transportation 

request  on  a  space  basis 856 

Expenses  of  preparation  and  transportation  to  United  States  of 
remains  of  deceased  enlisted  man  of  Army,  not  to  be  deducted 
from  six  months'  gratuity 316 
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Instruction  of  enlisted  man  of  Army  in  use  and  care  of  automobile, 
tuition  fees  for,  not  chargeable  to  appropriation  for  incidental 

expenses 738 

Purchase  of  carriage  horses  from  appropriation  for  "draft  and 

pack  animals"  not  authorized 512 

Reinterment  of  deceased  soldiers,  payment  of  expenses  of,  not 

authorized 747 

Tentage  for  organized  mQitia,  reimbursement  of  appropriation  on 

account  of  purchase  of 366 

Transcript  of  account  of  officer  for  value  of  property  unaccounted 

for,  for  use  in  suit  for  recovery,  amendment  of 823 

Transportation  of — 

Army  funds 91 

Troops,  payment  for  hauling  and  switching  cars  for,  author- 
ized, although  cars  not  used 434 

Quarters,  commutation  of.     {See  Commutation  of  quarters.) 

R. 
Railroads: 

Claim  of  an  officer  of  the  Army  against,  for  loss  or  damage  to  pri- 
vate property 38 

Damages  to  property  of,  from  use  of  velocipede  cars  by  Govern- 
ment employees,  contract  for  payment  for,  not  authorized 405 

Expense,  additional,  to  Government  from  diversion  of  traffic  by, 

how  chaigeable 729 

Increased  accommodations  furnished  by,  upon  altered  transpor- 
tation requests,  payment  of 887 

Liability  of,  to  the  Government  for  damage  to  pipe  delivered 

f.  o.  b.  under  contract  and  injured  in  transit 167 

Offsetting  overpayments  in  settlement  by  accounting  officers  of 

claims  of,  for  transportation 781 

Payment  to,  of  higher  passenger  rate  than  fixed  by  state  law, 

authorized 309 

Repairs  to  track  of,  at  Fort  Monroe,  deduction  of  costs  of  inspec- 
tion and  payments  under  contract  for 683 

(See  also  Common  carriers.) 
Railway  mail  service.    (See  Postal  Service.) 
Rates,  transportation.     (See  Transportation.) 

Rating  and  pay  of  Navy  apprentices,  second  and  third  classes 459 

Rations: 

Commutation  of.    (See  Commutation  of  rations.) 

Life-Saving  Service,  unit  of,  of  surfmen 369 

Navy — 

Acting  assistant  surgeons  entitled  to,  while  on  sea  duty 795 

Chaplains 651 

Gunners,  chief,  not  entitled  to 874 

Officers,  other  than  officers  of  the  line.  Medical  and  Pay  Corps 

and  warrant  officers,  entitled  to,  while  on  sea  duty 8 

(See  also  Subsistence.) 
86464— vol  15-09 63 
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Real  estate:  Page. 

ABsignment  of  Government  leaae  of,  when  title  transferred 195 

Rent  of  office  rooms,  how  payable  when  title  transferred 195 

Reappropriation.    (See  Appropriations.) 
Rear-admirals.    (See  Navy,  officers  of,  retired.) 
Receipts: 

Effect  of,  of  payee  given  on  pay  roll  where  payment  is  by  check .      604 
Indorsement  of  payee  on  disbursing  officer's  check  a  complete,  to 

the  Government 604 

Receivers  of  public  moneys: 

Accountability  of,  for  homestead  fees  as  revenue  from  public 

lands 519 

Commission  of,  upon  revenues  from  public  lands 519 

Homestead  fees  not  included  in  fees  allowed  to 519 

Receiving  ship.  Navy,  service  on,  under  usual  conditions  of  sea  serv- 
ice entitles  officers  to  increase  of  pay  under  act  of  May  13,  1908 8 

Reclamation  Service: 
Contracts — 

Reservoir  and  canals  of  Hondo  project,  use  of  mortgaged 

property  in  completion  of,  when  conditions  broken 527 

Vitrified  pipe  for  the  Belief ourche  project,  damage  to,  when 
delivered  f.  o.  b.  and  injured  in  transit,  how  chargeable. .       167 
Damage  to  vitrified  pipe  for  the  Bellefourche  project,  delivered 
f .  o.  b.  under  contract  and  injured  in  transit,  how  chaigeable. .       167 
Recruiting  Service: 

Army,  retired  officers  on  active  duty  in,  maintenance  of  mounts 

of 437 

Navy,  payment  for  meals  furnished  to  applicant 99 

(See  also  Enlistments.) 
Reenlistment  gratuities.    (See  Gratuities.) 
Reenlistment  pay.    (See  Pay,  enlistment.) 
Reenlistments.    (See  Enlistments.) 
Reftmdments: 

Checkages  against  pay  of— 

Civil  engineers  of  Navy 809 

Enlisted  man  of  Navy  absent  without  leave 386 

Extra  charges  for  passenger  transportation  exacted  by  railroad 

company,  how  secured • 309 

Money  erroneously  covered  into  Treasury 27 

Witnesses'  expenses,  by  witnesses  to  marshal,  disallowance  of,  by 

Auditor  affirmed 142 

(See  also  Reimbursement.) 
Registers  of  land  offices: 

Commissions  of,  upon  revenues  from  public  lands 519 

Homestead  fees  not  included  in  fees  allowed  to 519 

Regulations: 
Army— 

1863 , 286 

1881,  paragraphs  159,  160 286 


^  Digitized  by  VjOOQ IC 


GENBBAL   INDEX. 


995 


RegolatioiiB— Continued.  Page. 
Army — Continued . 

1881,  paragraphs  813,  814 286 

1889,  paragraphfl  237,  238 286 

1895,  paragraph  245 286 

1904,  paragraph  167 374 

1904,  paragraph  1271 141 

1904,  paragraph  1327 214 

1905,  paragraphs  1303,  1304 656 

1905,  paragraph  1373 451 

1908,  paragraph  165 316 

1908 ,  paragraph  655 120 

1908,  paragraphfl  683,  684 178 

1908,  paragraph  736 644, 856 

1908,  paragraph  1088 735 

1908,  paragraph  1107 898 

1908,  paragraph  1136 856 

1908,  paragraph  1143 122, 314 

1908,  paragraph  1263 141 

1908,  paragraph  1279 157 

1908,  paragraph  1291 437 

1908,  paragraph  1292 311 

1908,  paragraph  1293 •. 736 

1908,  paragraph  1320 171 

1908,  paragraph  1365 451 

Designation  of  beneficiaries  to  receive  six  months'  pay  of 

enlisted  men  of  Army 372 

Small  Arms  Firing,  1906,  paragraph  85 451 

Commerce  and  Labor,  Deportment  of.  No.  17,  naturalization 

proceedings 289 

Consular — 

1896,  paragraph  272 348 

1896,  paragraph  478 332 

Customs — 

1899,  article  1955 337 

1908,  article  1420 154 

Isthmian  Canal  Commission,  respecting  compensation  of  em- 
ployees injured  in  course  of  employment,  made  ineffective 
by  act  of  May  30, 1908 115, 161 

Life-Saving  Service,  sections  201, 202, 204 197 

Marine  Corps,  1904,  System  of  Accountability,  paragraphs  446, 

447 470 

Navy — 

1900,  article  948 459 

1900,  article  1218 306 

1900,  article  1587 534 

1900,  article  1751 628 

1905,  article  63 126 

1905,  article  989 573 
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1905,  article  1177 656 

1905,  article  1196 883 

1905,  article  1257 87 

1905,  article  1587 534 

1905,  article  1751 628 

1905,  article  1911 126 

1909,  article  396 863 

For  preservation  of  public  property  (crockery)  by  stoppage 

of  pay  of  n^ligent  persons,  authorized 491 

Payments  under,  of  the  Isthmian  Canal  Commission,  to  em- 
ployees for  injuries  received  prior,  and  absence  subsequent,  to 

the  taking  effect  of  act  of  May  30, 1908,  authorized 161 

Police,  District  of  Columbia,  article  24,  section  2 231 

Postal,  sections  329,  330, 339 269 

Public  Health  and  Marine-Hospital  Service,  1903,  paragraph  176.      731 
Bevenue-Cutter  Service — 

1907,  article  929,  paragraph  1 238 

1907,  article  936,  paragraph  1 238 

War  Department,  1848,  August  3,  three  months'  extra  pay  of 

officers  and  enlisted  men  of  Army  in  Mexican  war 712 

Reimbursement: 

Alaskan  salmon  fisheries  service,  employee  of,  for  purchase  of 

articles  of  official  equipment 344 

Appropriations — 

Clothing  and  equipage,  Quartermaster's  Department,  on 

account  of  purchase  of  tentage  for  organized  militia 356 

Engraving  and  printing  geological  maps  of  United  States, 

1909,  for  printing  Cuban  maps 604 

Steamboat-Inspection    Service,  for   expenses  of  inspector 

detailed  to  inspect  steam  boilers  for  War  Department 692 

"Surveys  of  Indian  reservations,"  from  proceeds  of  sales  of 

property 204 

Transportation  or  burial  of  remains  of  deceased  enlisted  men 

of  Navy  from  six  months'  gratuity 697 

Expenses — 
Burial- 
Deceased  pensioners.    {See  Reimbursement,  expenBes, 

last  sickness,  etc.) 
Deceased  seamen  from  appropriation  "Relief  and  pro- 
tection of  American  seamen"  to  owners  of  vessels,  not 

authorized 521 

Indigent  ex-sailors  in  the  District  of  Columbia 838 

Civilian  employee  of  Quartermaster's  Department,  while  at 

regular  station 644 

Defense  of  employee  of  Quartermaster's  Department  in  suit 
arising  from  opening  fences  and  trespass  on  private  prox>- 

erty ,  in  performance  of  duty 621 

Indian  policeman  in  subpoenaing  witnesses 785 
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lAst  sickneas  and  burial  of  deceased  pensionen — 

Jurisdiction  of  accounting  officers  over  claims  for,  trans- 
ferred to  Commissioner  of  Pensions 557, 608 

Payment  of — 

Amount  allowed  by  Auditor  or  Comptroller  prior  to 

act  of  March  4,  1909,  on  claims  for 608 

CUtimsfor,  by  pension  agents 671 

Public  Health  and  Marine-Hospital  Service,  officers  of,  for 

packing  and  crating  baggage,  not  authorized 731 

Tmnsportation,  payment  of  extra  fare  of  teachers  in  Alaska 
for,  when  left  behind  by  vessel  by  own  act  in  case  of  acci- 
dent, not  authorised 774 

Traveling — 

Assistant  district  attorneys,  acting  prior  to  appointment 

by  Attorney-General 630 

Consular  officers  traveling  in  the  United  States  under 

orders 60 

Employees,  above  those  authorized  by  transportation 

request 887 

Marshals  and  office  deputies 302, 507 

Surfman  of  Life-Saving  Service  while  absent  from  sta- 
tion on  official  business 369 

Witnesses',  before  United  States  commissioner  or  United 

States  court,  by  marshal 298 

Extra  charges  for  passenger  transportation  exacted  by  railroad 

company,  how  secured 309 

Hire  of  horse  as  mount  by  officer  of  militia,  not  authorized ......      311 

Laundry,  cost  of,  as  a  traveling  expense  of  office  deputy  marshals, 

not  authorized 539 

Lose  of  private  property  of  officers  and  enlisted  men  of  Army  in 

service 840 

Traveling  expenses.    (See  Reimbursement,  expenses.) 
(See  cdso  Refundments.) 
Reinterment,  expenses  of.    (See  Burial  expenses.) 
Relative  of  judge  of  municipal  court.  District  of  Columbia,  appoint- 
ment of,  as  clerk  of  court 847 

Release  by  contractor  of  all  claims  against  Government,  as  con- 
dition of  final  payment  of  retained  percentages 679 

Remains: 

Army,  enlisted  men  of,  expenses  of — 

Preparation  and  transportation  of,  to  United  States  not  to  be 

deducted  from  six  months'  gratuity 316 

Reinterment,  payment  of,  not  authorized 747 

Marine  Corps,  officers  of,  expenses  of  transportation  of,  from  one 

cemetery  to  another  in  the  Philippine  Islands 95 

Navy,  enlisted  men  of,  expenses  of  preparation  and  transporta- 
tion of,  to  United  States  to  be  deducted  from  six  months' 
gratuity 597 


Digitized  by  VjOOQIC 


998  GBNEBAI.  INDEX. 

Pace. 

Rent,  payment  of,  when  title  to  property  transfened 195 

Repaira: 

Buildings  and  railroad  track  at  Fort  Monroe,  deduction  of  costs 

of  inspection  and  payments  under  contract  for 683 

Court-house,   District   of   Columbia,  installation  of   bath  not 

chargeable  to  appropriation  for 725 

Indian  school  buildings,  Chilocco,  appropriation  for  support 

and  education  of  pupils  not  available  for 826 

Public  buildings,  when  occupied  before  completion  and  damaged 

by  fire,  liability  of  Grovemment  for  damages 83 

Sidewalks  alongside  grounds  of  public  buildings  in  District  of 

Columbia 227 

Subtreasury  building,  New  York,  deduction  of  damages  for  delay 

in  completion  of  contract  for 388 

Reserves  from  forfeiture,  payment  of,  to  comt-martial  prisoner 126 

Reservoir  and  canals  of  Hondo  project,  Reclamation  Service,  use  <^ 

mortgaged  property  in  completion  of,  when  conditions  broken 527 

Resignation  on  account  of  disability,  keeper  of  life-saving  station 

not  deprived  of  disability  pay  by  reason  of 485 

Retained  percentages,  contracts.    {See  Contracts.) 
Retired  enlisted  men: 

Army,  pay  of  musicians  of  bands  of,  under  act  of  May  II,  1908 286 

Navy,  not  entitled  to  additional  pay  under  Greneral  Ordea,  No. 

34, 1906,  when  retired  prior  to  date  of  order 517 

Retired  officers: 
Army — 

Constructive-service  pay 8, 22 

Leave  of  absence  pay 70 

Maintenance  of  mounts  provided  by,  on  active  duty  in 

recruiting 437 

Reimbursement  of,  for  hire  of  horse  as  mount  while  serving 

as  officer  of  militia 311 

Navy- 
Appointed  from  civil  life,  not  entitled  to  constructive- 
service  pay 8,22 

Chiefs  of  Bureaus,  pay  of  grade  of  officers  retired  as 860 

Constructive-service  pay 8, 22 

Dying  while  on  active  duty,  widows  of,  not  entitled  to  six 

months'  gratuity 230 

Ensign,  pay  of — 

Not  entitled  to  longevity  increase  for  service  after  re- 
tirement       767 

When  retired  on  furlough  pay 70 

Furlough  pay 70 

Leave  of  absence  pay 70 

Longevity  pay 22,235,767 
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Betired  officers — Gontmued. 
Navy — Gontmued. 
On  active  duty — 

Longevity  pay 235 

Fay  of  grade  of  officers  retired  as  GhiefB  of  Bureaus 860 

Six  months'  gratuity 230 

Fay  and  rank  of,  retired  for  incapacity  not  originating  in 

lineofduty 584 

Faymasters'  clerks,  pay  of,  upon  retirement 628 

Bank  of  rear-admiral,  first  and  second  nine,  pay  of 8 

Six  months'  gratuity  pay  to  widows  and  beneficiaries  of 230 

Betired  pay.    {See  Pfety.) 
Bevenue-Gutter  Service: 

Goromutatfon  of  rations  for  enlisted  men  of 238 

Enlisted  men  of,  pay  and  commutation  of  rations  for 238 

Officers  of— 

Faking  and  crating  baggage  of,  how  payable 314 

Petty,  continuous-service  and  longevity  pay  of 238 

Warrant,  continuous-service  and  longevity  pay  of 238 

Widow  or  other  designated  beneficiary  of,  not  entitled  to 

six  months'  gratuity 676 

Fiiy- 

GontinuouB-service.    {8u  Pay.) 

Enlisted  men  of,  fixed  by  act  of  April  16, 1908 238 

Longevity.    (JSee  Pay.) 

Promotion  of  officers  of,  when  effective 167 

Regulations.    {See  Begulations.) 

Service  in,  not  counted  in  computing  longevity  pay  of  officer  of 

MarineGorps 807 

Six  months'  gratuity,  widow  or  other  designated  beneficiary  of 

officer  not  entitled  to 576 

Bevenues: 

Guban,  deixxdt  of  moneys  paid  from,  to  Interior  Department  for 

printing  Guban  maps  at  request  of  War  Department 504 

Gustoms  duties,  refundment  of  excess,  covered  into  Treasury 27 

District  of  Golumbia,  fines  imposed  by  the  Supreme  Gourt  in 

purely  Federal  cases  are  not 181 

Public  lands— 

Gommission  upon,  of  registers  and  receivers 519 

Homestead  fees  to  be  accounted  for  as 519 

Bifleman,  expert,  enlisted  man  of  Marine  Gorps  detailed  to  clerical 
duty  may  qualify  and  receive  pay  of 451 
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S.  Pi«e. 

Sailore.    (J8u  Navy,  enlisted  men  of.) 
Salary: 

Computation  of  annual  or  monthly,  act  of  June  30,  1906,  pre- 
scribing method  of,  not  applicable  to  militia  for  service  at  en- 
campments        120 

Consuls.    (See  Diplomatic  and  consular  service.) 

Diplomatic  officers  prior  to  arrival  at  poet  of  duty 618 

Employees  of  War  Department  connected  with  Cuban  interven- 
tion, payment  of,  from  unexpended  balance  of  emeigency 

fund,  not  authorized 578 

(See  also  Compensation  and  Pay.) 
Sales: 

Auction,  of  old  material,  moneys  deposited  at,  and  forfeited,  to  be 

covered  into  Treasury  as  ''Miscellaneous  receipts  " 772 

Hydrogen  and  its  by-product  manufactured  by  the  Signal  Corps 

of  the  Army  for  balloon  purposes 178 

Ordnance  material,  useless,  payment  for  printing  catalogues  of. .      746 
Proceeds  of.    {See  Proceeds  of  sales.) 
Sanatorium,  Marine  Hospital,  at  Fort  Stanton,  N.  Mex.,  printing  of 
pamphlet  describing,  for  use  at  the  International  Congress  on  Tu- 
berculosis       Ill 

School  teachers: 
Alaskan — 

Signature  of,  to  certificate  on  voucher 552 

Transportation  of,  by  vessel,  payment  of  extra  fare  for,  where 

left  behind  by  own  act  in  case  of  accident 774 

District  of  Columbia,  longevity  increase  of  pay  to 632 

Schools: 

Automobile,  pa}rment  of  tuition  fees  in,  of  enlisted  man  of  Army, 

for  instruction  in  use  and  care  of  automobile 738 

District  of  Columbia — 

Fines  imposed  by  the  supreme  court  not  applicable  to 181 

Longevity  increase  of  pay  to  teachers  in 632 

Schooners.    {See  Vessels.) 
Scouts,  Philippine.    {See  Philippine  Scouts.) 
Sea-duty  pay.    {See  Pay.) 

Sea,  perils  of  the,  effect  of  loss  of  vessel  by,  upon  performance  of  con- 
tract       830 

Seals,  affixing,  to  copies  of  court  orders,  for  use  of  deputy  marshals  and 
commissioners,  charges  for,  by  clerk  of  court,  not  authorized  imless 

expressly  ordered  by  court 325 

Seamen: 

Deceased,  vessel  liable  for  burial  expenses  of,  and  owners  not  to 

be  reimbursed  therefor 521 

Incapacitated  on  accotmt  of  illness,  vessel  liable  for  expenses  of 

maintenance  and  cure  of,  after  discharge  before  consul 348 

Injured  as  a  result  of  misconduct,  United  States,  and  not  vessel, 
liable  for  expenses  of  cure  and  maintenance  of,  after  dischaige.      740 
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Secret  Service,  expenses  of  employees  of,  in  attendance  upon  United 

States  courts 594 

Senate  of  the  United  States,  appointment  effective  on  date  of  confir- 
mation by 63 

Sentences  of  courts-martial.    {See  Courts-martial.) 
Set-off: 

Against  a  claimant  by — 

Accoimting  oflBcers 282, 729, 781 

Disbuising  officers 282 

Secretary  of  the  Treasury 113 

Claims  of— 

Army,  officer  of,  for  pay  not  to  be  included  as,  in  transcript  of 
account  of  officer  for  value  of  property  unaccounted  for, 

for  use  in  suit  for  recovery 823 

United  States— 

For  additional  expense  from  diversion  of  traffic  by  rail- 
road company,  against  claim  of  company  for  trans- 
portation       729 

On  account  of  overpayment  to  railroad  company,  against 

claim  of  company  for  transportation 781 

Judgment  for  tort  against  contractor's  claim,  rights  of  surety  on 

bond  with  respect  to 764 

Rule  of,  in  case  of  insolvency  where  mutual  obligations  exist. . .      199 
Withholding  payments  under  one  contract  from  contractor  in 

de&iult  under  another  contract 282 

Settlement  by  Commissioner  of  Pensions  of  claims  for  reimbursement 
of  expenses  of  last  sickness  and  burial  of  deceased  pensioners,  what 

constitutes 557 

Shipments.    {See  Transportation.) 
Ship's  tailor.    {See  Navy,  ship's  tailor.) 
Sickness: 

Expenses  of  last,  of  deceased  pensioner — 

Jurisdiction  of  accounting  officers  over  claims  for  reimburse- 
ment of,  transferred  to  Commissioner  of  Pensions 557, 608 

Payment — 

Amount  allowed  by  Auditor  or  Comptroller  prior  to  act 

of  March  4, 1909,  on  claims  for  reimbursement  of 608 

Claims  for  reimbursement  of,  by  pension  agents 571 

Navy  mail  clerks  not  entitled  to  additional  pay  when  absent  on 

account  of 548 

Seamen  incapacitated  on  account  of,  vessel  liable  for  expenses  of 

maintenance  and  cure  of,  after  discharge  before  consul 348 

Sidewalks  alongside  the  grounds  of  public  buildings  in  District  of 

Columbia,  repairs  to 227 

Signal  Corps  of  the  Army.    {See  Army,  Signal  Corps.) 
Signature: 

Claimant  to  certificate  on  voucher 552 

Head  of  department,  payment  for  increased  accommodations 
resulting  from  alteration  of  transportation  requests  over 887 
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Sitee  for  public  buildingB.    (See  Public  buildings.)  Vttgb. 
Six  months'  pay  to  widows  et  al.    (See  Gratuities.) 
Sleeping-car  acconunodations  for  civilian  employees  upon  transporta- 
tion request  on  a  space  basis 856 

Special  examiner  in  equity  cases,  district  of  Colorado,  fees  of  witness 

before 133 

Special  funds.    (See  Funds,  special.) 

Stamps,  postage,  exchange  of,  of  one  denomination  for  those  of  other 

denominations,  authorized 209 

State  Department: 

Consular  Regulations,    (^e^  Regulations.) 
Diplomatic  and  consular  service.    (See  Diplomatic  and  oonsolar 
service.) 
States: 

Authorities  of,  authorized  to  hire  mounts  for  officers  of  militia. .        15 
Courts  of,  reimbursement  to  employee  of  Quartermaster's  De- 
partment of  expenses  in  suit  in,  arising  from  opening  fences 

and  trespass  on  private  property  in  performance  of  duty 621 

Electors  of,  pay  of  messengers  to  deliver  votes  of,  for  President 

and  Vice-Ptesident 481 

Extra  charges  for — 

Passenger  transportation  exacted  by  railroad  company  over 

rate  fixed  by  laws  of,  payment  of,  authorized 309 

Telegrams,  not  authorized 342 

Laws  of — 

Fixing  rates  to  be  charged  by  common  carriers  for  transporta- 
tion— 
Not  applicable  when  contract  is  with  the  Government.      648 
Payment  of  higher  rate,  exacted  by  railroad  company, 

authorized 309 

Govern  in  determining  'dependent  parent''  of  employee 

dying  from  injuries  received  in  course  of  employment 461 

Requiring  telegrams  to  show  time  of  filing  and  delivery,  a 

police  regulation 342 

Use  of  mortgaged  property  of  defaulting  contractors  under. .      527 
Militia  of.    (See  Militia. ) 

Property  of  United  States  not  taxable  by 231,738 

Transportation  rates  to  be  charged  by  common  carriers  fixed  by 

laws  of,  United  States  not  restrained  by 648 

Statutes,  construction  of: 

Broad  expressions  a£Fected  by  limiting  or  explanatory  provisions 

of  same  or  subsequent  acts 47 

Congressional  records,  use  of,  in 493, 688, 809 

Contemporaneous  construction   by  executive  departments  in 

case  of  ambiguity  and  doubt 493 

Effective  from  date  imless  otherwise  expressed  or  implied 896 

General  act — 

Not  affecting  cases  covered  by  prior  special  act 235 

Supersedes  prior  special  acts  repugnant  thereto 426, 473 
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Statutes,  conBtruction  of — Continued.  Page. 

General  words  in  a  statute  do  not  apply  to  the  sovereign 231, 648 

Illegal  practice  not  valid  by  reason  of  its  long  continuance 426, 473 

Purpose  of  statute,  effect  to  be  given  to 79, 493 

Repeal  by  implication  not  favored 36, 52, 235, 703 

Repeal  of,  when  in  conflict  with  later  statutes 181, 426, 473 

Strictly  construed 115, 161, 787 

Title  of  act,  use  of,  in 1 

Steamboat-Inspection  Service,  detail  of  inspector  to  inspect  steam 

boilers  for  War  Department 692 

Steamboats.    (See  Vessels.) 

Steam  boilers,  inspection  of,  for  War  Department  by  inspector  from 

Steamboat-Inspection  Service 692 

Stoppage  of  pay  in  Navy: 

Allotment  of  enlisted  man 306 

For  damages  to  public  property  (crockery) 491 

Subcontractors.    (See  Contractors.) 

Submarine  boats  in  conunission,  officers  of  Navy  attached  to,  not  en- 
titled to  commutation  of  quarters 669 

Subpoena,  expenses  of  Indian  policeman  while  delivering  writs  of,  to 

witnesses,  how  chargeable 785 

Subsistence: 

Accounts,  verification  of,  for  per  diems  of  civilian  officers,  em- 
ployees, and  agents,  in  lieu  of 20 

Board  of  prisoner  under  airest  by  x>oliceman,  while  in  police  sta- 
tion, jnior  to  arrest  and  custody  of  deputy  marshal,  not  an  ex- 
pense of  the  deputy 602 

Civilian  employee  of  Quartermaster's  Department  not  entitled  to 

reimbursement  for  living  expenses  while  at  regular  station 644 

Commutation  of.    (See  Commutation  of  rations.) 
Consular  officers  entitled  to  reimbursement  of  cost  of,  while  trav- 
eling under  orders  in  the  United  States 60 

Meals  for — 

Applicant  for  enlistment  in  the  Navy,  payment  for 99 

Surfman  of  Life-Saving  Service  while  absent  from  station  on 

official  business 369 

Prisoners  of  District  of  Columbia  en  route 208 

Supplies,  cost  of,  to  a  paymaster's  clerk  of  the  Army 141 

Surfmen  of  Life-Saving  Service  entitled  to,  while  absent  from 

station  on  official  business 369 

(See  also  Rations.) 
Subtreasuries.    (See  Treasury  of  the  United  States.) 
Subvouchers  in  expense  account,  necessity  for  affidavit  not  removed 

by 20 

Sundays: 

Compensation  of  per  diem  employees  of  Government  Printing 

Office  for  work  on 426, 473 

Excluded  from  days  for  which  payment  made  to  beneficiaries  of 
employees  dying  from  injuries  received  in  course  of  employ- 
ment         461 
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Superintendence,  contracts.    (Su  Contracts.)  Page. 

Supervising  Architect's  Office: 

Ck)ntract  for  repairs  to  subtreasury  building  at  New  York,  deduc- 
tion of  damages  for  delay  in  completion  of 388 

Public  building  appropriations  under  control  of,  efifect  upon,  of 

act  of  May  30, 1908,  recharging  general  expenses 890 

Supplies: 

Library  of  Congress,  advertising  for 606 

Subsistence,  cost  of,  to  a  paymaster's  clerk  of  the  Army 141 

Sureties.    {See  Bonds.) 

Surfmen .    (See  Life-Saving  Service . ) 

Surgeons,  acting  assistant,  of  the  Navy: 

An  officer  within  the  meaning  of  act  of  May  13, 1908,  allowing  siz 

months'  gratuity  to  widows  et  al 176 

Entitled  to  rations  or  commutation  therefor  while  on  sea  duty 796 

Not  a  commissioned  officer  within  the  meaning  of  the  act  of  May 

13,  1908,  fixing  pay  of  officers  of  Navy 247 

Surplus  fund.    (See  Funds.) 
Surveys: 

Indian  reservations,  disposition  of  proceeds  of  sales  of  property 

purchased  from  appropriations  for 204 

Of  dredged  area,  measurement  by,  of  work  done  under  contract 

for  dredging  in  Saugerties  Harbor,  N.  Y 272 

Supplies  belonging  to  Government  expedition  for,  not  included 

in  exception  made  by  section  3618,  Revised  Statutes 204 

System  of  Accountability,  Marine  Corps.    (See  Regulations.) 

T. 

Tailor,  ship's.    (See  Navy,  ship's  tailor.) 

Taxes,  property  of  United  States  not  subject  to,  of  States  or  munici- 
palities  231, 738 

Teachers: 

Alaskan — 

Signature  of,  to  certificate  on  voucher 552 

Transportation  of,  by  vessel,  payment  of  fare  for,  where  left 

behind  by  own  act  in  case  of  accident 774 

Music,  Military  Academy  band,  pay  of 264 

School,  in  District  of  Columbia,  longevity  increase  of  pay  to 632 

Teamster,  extra-duty  pay  of  enlisted  man  of  Marine  Corps  as 470 

Telegrams: 

Increase  of  charges  for,  because  of  words  added  to  comply  with 

state  law,  not  authorized 342 

Rates  of  Government,  over  telegraph  lines,  jurisdiction  of  Post- 
master-General to  fix 342 

Telegraph  companies,  charges  of,  for  extra  words  added  to  telegrams 

to  comply  with  state  law,  not  authorized 342 

Temporary  appointments  during  absence  of  regular  employee  with- 
out pay  in  District  of  Columbia  not  authorized 855 
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Tentage  for  organized  militia,  appropriation  chaigeable  with 356 

Texas,  courts  of,  reimbursement  to  employee  of  Quartermaster's 
Department  of  expenses  in  suit  .in,  arising  &om  opening  fences  and 

trespass  on  private  property,  in  performance  of  duty 621 

Thanksgiving  Day,  per  diem  employee  of  Bureau  of  Plant  Industry 

entitled  to  pay  for 413 

Three  months'  extra  pay  to  officer  of  Volunteers  for  service  in  Mexican 

war 712 

Timber: 

Contract  for  sale  of,  from  forest  reserve 113 

Trespass  by  an  individual,  withholding  moneys  due  a  corpora- 
tion as  set-off  against  its  liability  arising  out  of,  not  authorized . .      113 
Time: 

Computation  of  contract  period  from  date  of  approval  of  contract.      866 

Extension  of,  for  completion  of  contract 812 

Reasonable,  what  constitutes,  for  commencement  of  work  under 

contract 256 

Waiver  of,  for  completion  of  contract 74, 282, 362, 444, 830, 866 

Titie: 

To  goods  delivered  by  contractor  to  carrier  for  account  of  the 

Government,  rule  as  to  passing  of 880 

To  plant  of  defaulting  contractor  passes  on  delivery  and  not  de- 
pendent (m  payment  of  purchase  price 199 

Transfer  of,  of  real  estate  leased  by  Grovemment,  payment  of  rent .      195 
Torts: 

In  the  nature  of  trespass,  law  of  setoff  not  applicable  to 113 

Judgment  for,  rights  of  surety  on  bond  with  respect  to  set-o£f  of, 

against  contractor's  claim 754 

Towage: 

Baiges,  Government,  lost  through  accident  in  course  of,  responsi- 
bility of  contractor  therefor 496 

Damages  resulting  from  unskillful,  how  recoverable 496 

Transcript  of  account  of  officer  of  Army  for  value  of  property  unac- 
counted for,  for  use  in  suit  for  recovery,  amendment  of 823 

Transfers: 

Adjustment  of  appropriations  by 823 

Leases  of  real  estate,  when  titie  transferred,  authorized 195 

Prisoners  of  District  of  Columbia  from  jail 208 

Transit  salary  of  consul  from  residence  in  United  States  to  post  via 

Washington 332 

Transportation: 

Army,  appropriation  for  ''draft  and  pack  animals"  not  available 

for  purchase  of  carriage  horses '      512 

Consular  officers  entitled  to  reimbursement  of  cost  of,  while  trav- 
eling under  orders  in  the  United  States 60 

Contracts  for.    (See  Contracts.) 

Convicts  of  District  of  Columbia  to  penitentiary 208 
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Transportation— Continued . 

Expenses —  Page. 
Additional,  to  Government  from  diversion  of  traffic  by  rail- 
road company,  how  chargeable 729 

Funds,  public,  how  chargeable 91 

Naval  prisoners,  discharged,  payment  of,  from  fines  and  for- 
feitures imposed  by  courts-martial 550 

Remains  of — 

Enlisted  men  of — 

Army,  to  United  States,  not  to  be  deducted  from  six 

months'  gratuity 316 

Navy,  to  United  States,  to  be  deducted  from  six 

months'  gratuity 597 

Officer  of  Marine  Corps  from  one  cemetery  to  another  in 

the  Philippine  Islands 95 

Forage  allowance  for  officers  of  Marine  Corps,  restricted  to  place 

where  on  duty 769 

Freight- 
Additional  expense  to  Government  from  diversion  of,  by 

railroad  company,  how  chai^eable 729 

Lower  rate  than  fixed  by  state  law,  contract  with  United 

States  for,  not  a£fected  by  such  law 648 

Funds,  public,  expenses  of,  how  chargeable 91 

Goods  (wire  rope)  delivered  by  contractor  to  earner  for  account  of 

the  Government,  claim  for  loss  of 880 

Guards,  prisoners',  as  incident  to  transfer  of  prisoners  of  District 

of  Colimibia 208 

Hauling  and  switching  cars  for  use  of  Army,  payment  for,  author- 
ized, although  cars  not  used 434 

Increased  accommodations  furnished  by  railroad  company  upon 

altered  request,  payment  of 887 

Mounts  of  officers  of  Army  changing  station,  at  Government  ex- 
pense, not  authorized  where  mounts  first  brought  into  service 

at  new  station 898 

Passenger,  payment  of — 

Fare  for,  where  passengers  by  own  act  are  left  behind  by  ves- 
sel in  case  of  accident 774 

Higher  rate  required  by  railroad  company  than  fixed  by 

state  law,  authorized 309 

Prisoners — 

By  deputy  marshal,  reimbursement  of  expenses  of,  when 

prisoner  escapes  through  negligence 507 

District  of  Columbia,  transfer  of,  from  jail 208 

Naval,  discharged,  payment  of  expenses  of,  from  fines  and 

forfeitures  imposed  by  courts-martial 550 

Private  property  of  an  officer  of  the  Army,  claim  against  railroad 

company  for  loss  or  damage  to 38 

Rates- 
Higher,  required  by  railroad  company  than  fixed  by  state 
law,  payment  of,  authorized 309 
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Rates — Continued.  Page. 

Lower  than  fixed  by  state  law,  contract  with  United  States 

lor,  not  a£fected  by  such  law 648 

Remains.    (See  Remains.) 
Requests- 
Additional  expenses  of  employee  above  those  authorized  by, 

reimbuTBement  of 887 

Alteration  of,  over  signature  of  head  of  department,  payment 

for  increased  accommodations  resulting  from 887 

Sleeping-car  accommodations  for  civilian  employees  upon, 

on  a  space  basis 866 

Settlement  of  claims  for,  by  Auditor,  offsetting  overpayment  to 

claimant  in  case  of 781 

Sleeping-car  accommodations  for  civilian  employees  upon  re- 
quests on  a  space  basis 856 

Traveling  expenses: 

Account  for,  of  civilian  officers,  employees  and  agents,  verifica- 
tion of 20 

Additional,  incurred  by  employees  above  those  authorized  by 

transportation  request,  reimbursement  of 887 

Assistant  district  attomeyn,  acting  prior  to  appointment  by  At- 
torney-General, reimbursement  of,  not  authorized 630 

Civilian  employee  in  military  service,  while  in  performance  of 

temporary  duty 644 

Consuls  traveling  in  the  United  States  under  orders 60 

Hack  hire  as  part  of,  of  office  deputy  marshal  transporting 

prisoner 2 18 

Immigrant  inspector  as  Government  witness,  how  payable 298 

Inspectors  as  witnesses  in  connection  with  enforcement  of  pure 

food  and  drugs  act 757 

Laundry  not  part  of,  of  office  deputy  marshalB 539 

Marshals,  office  deputy — 

Advance  of  public  funds  to  pay  for,  not  authorized 302 

Hack  hire  as  part  of 218 

Laundry  not  part  of 539 

Reimbursement  of,  when  prisoner  escapes 507 

Mileage  in  lieu  of,  of  officers  of  Navy,  traveling  in  United  States.  8, 501 
Paymasters'  clerks  in  Navy,  mileage  instead  of,  when  traveling 

under  orders  in  United  States 8 

Prisoners — 

District  of  Columbia,  transferred  from  jail 208 

Naval,  dischaiged,  payment  of,  from  fines  and  forfeitures 

imposed  by  naval  courts-martial 550 

Reimbursement  of.    (See  Reimbursement.) 

Surfmen  of  Life-Saving  Service  entitled  to  reimbursement  for, 

while  absent  from  station  on  official  business 369 

Travel  pay.    (See  Pay.) 

Travel  period  of  consul  from  residence  in  United  States  to  post 332 
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Treaeury  Department:  Page. 

Additional  pay  of  firemen  in  public  buildingD,  paid  on  annual 

basis,  for  working  overtime 620 

Advertisement  and  specifications  of,  contract  for  supplies  for 

Library  of  Congress  under,  authorized 606 

Circulars.    (See  Circulars.) 

Customs  Service.    (See  Customs  Service.) 

Employees  of,  additional  expenses  incurred  by,  above  those 

authorized  by  transportation  request,  reimbursement  of 887 

Engraving  and  Printing  Bureau.    (See  Engraving  and  Printing 

Bureau.) 
Internal-Revenue  Service.    (See  Internal-Revenue  Service.) 
Life-Saving  Service.    (See  Life-Saving  Service.) 
Public  buildings.    (See  Public  buildings.) 
Public   Health  and   Marine -Hospital   Service.    (See  Public 

Health  and  Marine-Hospital  Service.) 
Revenue-Cutter  Service.    (See  Revenue-Cutter  Service.) 
Secret  Service.    (See  Secret  Service.) 

Supervising  Architect's  Office.    (See    Supervising    AJx^hitect's 
Office.) 

Transportation  of  public  fimds,  contract  for 91 

Treasury  of  the  United  States.    (See  Treasury  of  the  United 
States.) 
Treasury  of  the  United  States: 

Covering  into,  of  moneys  recovered  on  a  warrant  erroneously 

paid,  in  absence  of  warrant 764 

Deposit  in — 

Excess  fees  of  clerks  of  court,  clerk  not  entitled  to  commis- 
sion upon 325 

Moneys  intrusted  by  inmates  of  Government  Hospital  for  the 

Insane  to  the  superintendent  as  trust  funds 568 

Unexpended  balances  of  appropriations 578, 626 

Miscellaneous  receipts.    (See  Miscellaneous  receipts.) 

Refundment  of  money  erroneously  covered  into 27 

Subtreasury — 

Deposit  in,  by  defendant,  of  moneys  realized  upon  judg- 
ments, fees  of  clerks  of  court  for '. 354 

New  York,  deduction  of  damages  for  delay  in  completion  of 

contract  for  repairs  to 388 

Transportation  of  public  funds  from,  expenses  of,  how  chargeable.        91 
Unexpended  balances  of  appropriations — 

Except  permanent  specific,  etc.,  to  be  carried  to  surplus 

fund  and  covered  into 578 

Reappropriated,  not  to  be  covered  into 626 

Treasury,  Secretary  of  the: 

Alteration  of  transportation  requests  over  signature  of,  payment 

of  increased  accommodations  resulting  from 887 

Employment  by,  of  appraiser  of  site  for  building  for  the  Bureau 
of  Engraving  and  Printing 49 
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Treasury,  Secretary  of  the — Continued.  Page. 

Jurisdiction  of,  to  fix — 

Compensation  of  employees  of  Bureau  of  Engraving  and 

Printing  for  overtime  work 703 

Rate  of  commutation  of  rations  of  enlisted  men  of  Revenue- 
Cutter  Service 238 

Set-off  by,  against  a  claimant,  when  authorized 113 

Waiver  by,  of  provision  of  Circular  No.  52, 1907,  for  verification 

of  expense  accounts  by  affidavit 323 

Trespass: 

On  private  property,  reimbursement  to  employee  of  expenses 

incurred  in  suit  arising  from,  while  in  performance  of  duty 621 

Timber,  committed  by  an  individual,  withholding  moneys  due 
a  corporation  as  set-off  against  its  liability  arising  out  of,  not 

authorized 113 

Troop  clerk.    (See  Army.) 

Troops.     (See  Army.) 

Trumpet  instructor,  Marine  Corps,  musician  periorming  duties  of, 

not  entitled  to  extra-duty  pay. 139 

Tuberculosis,  International  Congress  on.    (See  International  Congress 

on  Tuberculosis.) 
Tuition  fees  for  instruction  of  enlisted  man  of  Army  in  use  and  care 
of  automobile,  how  payable 738 

U. 
Uniforms.    (See  Clothing.) 
United  States: 

Claims  of,  against  defaulting  contractors  not  public  accounts 536 

Consul  on  leave  of  absence  in,  salary  of 488 

Default  by — 

Nullifies  provision  for  liquidated  damages  in  contract .  256, 362, 866 

Settlement  of  damages  by  supplemental  agreement 439 

Delay  by,  effect  of,  in  delaying  completion  of  contract 74, 

256,362,777,812,866 
Exhibit  of,  at  the  International  Congress  on  Tuberculosis,  print- 
ing of  pamphlet  for  use  as  part  of Ill 

Expenses,  additional,  to,  from  diversion  of  traffic  by  railroad 

company,  how  chargeable 729 

Fines  imposed  by  the  supreme  court  of  the  District  of  Columbia 

in  purely  Federal  cases  inure  to  the  benefit  of 181 

Judgments  against,  how  payable 387, 561, 694 

Liability  of,  for — 

Damages  by  fire  to  unfinished  building,  occupied  before 

completion 83 

Useof  patents 148 

Notincludedbygeneral  words  of  statute 231, 648 

Obligation  of,  to  repair  sidewalks  alongside  the  grounds  of  public 

buildings  in  the  District  of  Columbia 227 

86464— vol  15—09 64 
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United  States — Continued.  Page. 

Payment  by,  of  premiums  on  bonds  of  disbursing  officers,  Indian 

affairs 45 

Property  of,  not  taxable  by  States  or  municipalities 231, 738 

Right  of,  to  refund  of  extra  charges  exacted  by  raikoad  company 

for  transportation  of  employee 309 

State  laws — 

Governing  rates  to  be  chai^ged  by  common  carriers  for  trans- 
portation not  applicable  when  contract  is  with $48 

Increasing  cost  of  telegrams  by  requiring  words  to  be  added 

thereto,  not  applicable  to 342 

Usage,  as  affecting  law 113 

V. 
Vacancies  in  Army  and  Revenue-Cutter  Service,  promotions  to  date 

from 157 

Vehicles,  motor,  payment  of  license  fee  in  District  of  Columbia  for, 

owned  by  the  Government  not  authorized 231 

Velocipede  cars,  use  of,  by  Government  employees,  contract  for  pay- 
ment of  damages  to  property  of  railroad  company  resulting  from,  not 

authorized 405 

Venire,  writ  of,  fees  for  entering,  by  clerk  of  court,  not  authorized . . .      325 
Verification: 

Expense  accounts 20, 323 

Indorsements  on  paid  checks  in  settlement  of  accounts  of  dis- 
bursing officers 776 

Vessels: 

Barges,  Government,  lost  through  accident  in  course  of  towage, 

responsibility  of  contractor  fw 496 

Compensation  of  collector  of  customs  for  measuring,  not  author- 
ized when  disapproved  by  Secretary  of  Commerce  and  Labor  as 

for  unnecessary  services. 337 

Contract  of  transportation  with,  at  rate  less  than  that  fixed  by 

state  law  not  affected  thereby 648 

Light,  liquidated  damages  for  delay  in  completion  of  contract 

for 359,812 

Loss  of,  from  perils  of  the  sea,  effect  of,  upon  perf<vmance  of  con- 
tract       830 

Owners  of — 

Liable  for  burial  expenses  of  deceased  seamen,  and  not  to  be 

reimbursed  therefor 521 

Liable  for  expenses  of  maintenance  and  cure  of  incapaci- 
tated American  seamen  after  dischaige  before  consul 348 

Not  liable  for  the  cure  and  maintenance,  after  dischaige,  of 

seamen  injured  as  a  result  of  misconduct 740 

Passenger  fare  for  transportation  on,  payment  of,  where  passen- 
gers by  own  act  are  left  behind  in  case  of  accident 774 

Receiving  ship^  Navy,  service  on,  under  usual  conditions  of  sea 
service  entitles  officers  to  increase  of  pay  under  act  of  May  13, 
1908 8 
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Veseels— Continued.  Pago. 

Submarine  boats  in  commission,  officers  of  Navy  attached  to,  not 

entitled  to  commutation  of  quarters 669 

Veterinarians  in  Army: 

Not  commissioned  officers .- 819 

Pay  and  allowances  of 819 

Vice-President  of  the  United  States: 

Use  by,  of  electoral  vote  delivered  by  messenger  entitles  messen- 
ger to  pay 481 

Votes  of  electors  for,  pay  of  messenger  to  deliver  certificates  of. . .      481 
Vicksbuig  National  Park,  limitation  in  appropriation  for  Navy  me- 
morial in,  on  item  for  competitive  designs,  not  an  independent 

specific  appropriation 660 

Volunteers.    {See  Army,)    (iS'ee  Navy.) 

Votes  of  electors  for  President  and  Vice-President,  pay  of  messenger 

to  deliver  certificates  of. 481 

Vouchers: 

Evidence  required  to  support,  covering  payment  by  marshal  to 

jiurors  and  witnesses 266 

Payment  of  claims  for  reimbursement  of  expenses  of  last  sickness 

and  bmial  of  deceased  pensioners  to  be  by 571 

Pension  checks  issued  and  mailed  to  widow  pensioner  subsequent 

to  execution  by  her  of,  and  her  death,  an  asset  of  her  estate 877 

Signature  of  claimant  to  certificate  on 552 

Verification  of,  by — 

Affidavit 20,323 

Attached  statement  of  claimant  in  lieu  of  affidavit  not  au- 
thorized unless  approved  by  Secretary  of  Treasury 323 

W. 
Wages: 

Deduction  from,  of  employees  in  one  fiscal  year,  for  illegal  pay- 
ments in  another  fiscal  year 68 

Engraving  and  Printing  Bureau,  laborers  of,  fixed  by  Secretary  of 
the  Treasury 703 

Government  Printing  Office,  deduction  of  illegal  excess,  of  em- 
ployees and  deposit  thereof  in  Treasury 68 

(See  aUo  Compensation,  Pay,  and  Salary.) 
Waiver: 

By  Secretary  of  Treasury  of  provision  of  Circular  No.  52, 1907,  for 
verificati(m  of  expense  accounts  by  affidavit 323 

Damages,  liquidated  or  other,  provided  for  in  contract,  by  head 
of  department,  when  authorized 421, 8l5 

Fraudulent  enlistments  in  Navy 614 

Time  limit  in  contract,  effect  of 74, 282, 362, 444, 830, 866 

War  Department: 

Arsenals.    (See  Arsenals.) 

Circulars.    (See  Circulars.) 

Construction  by,  of  act  of  February  1,  1903,  re  leave  of  absence 
pay 493 
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War  Department — Continued.  Page. 

Contracts,  parol,  binding  efifect  of 496 

Detail  of  inspector  from  Steamboat-Inspection  Service  to  inspect 

steam  boilers  for 692 

Emergency  fund  of,  not  a  permanent  specific  appropriation,  and 
unexpended  balance  to  be  carried  to  surplus  fund  and  covered 

into  Treasury 1 578 

Employees  of— 

Civilian,  in  military  service,  traveling  expenses  of,  while  in 

performance  of  temporary  duty 644 

In  connection  with  Cuban  intervention,  payment  of  salaries 
of,  from  unexpended  balance  of  emergency  fund  not  au- 
thorized       578 

Engineer  Department  at  Large.    (See  Engineer  Department  at 

Large.) 
Gettysburg  National  Park  Commission.    (See  Gettysburg  Na- 
tional Park  Commission.) 
Isthmian  Canal  affairs.    (See  Isthmian  Canal  affairs.) 
Military  Academy.    (See  Military  Academy.) 
Orders.    (See  Orders.) 

Printing  Cuban  mape  at  request  of,  by  Geological  Survey,  reim- 
bursement of  Interior  Department  appropriation  for 504 

Quartermaster's    Department.     (See   Quartermaster's    Depart- 
ment.) 
Regulation  of  Aiigust  3,  1848,  re  three  months'  extra  pay  of  offi- 
cers and  enlisted  men  of  Army  in  Mexican  war 712 

Vicksburg  National  Park,  limitation  in  appropriation  for  Navy 
memorial  in,  on  item  for  competitive  designs  not  an  indepen- 
dent specific  appropriation 660 

War,  Secretary  of: 

Determination  by,  of  appropriation  chargeable  with  tentage  for 

organized  militia 356 

Jurisdiction  of,  as  to  reopening  claims  of  officers  and  enlisted  men 
of  Army  for  loss  of  private  property  in  service,  after  settlement 

by  accounting  officers 840 

Warrant  officers.    (See  Revenue-Cutter  Service.) 
Warrants: 

Arrest,  mileage  to  field  deputy  marshal  for  serving 539 

Treasury- 
Accounting  for  absence  of,  when  covering  into  Treasury 
moneys  erroneously  paid  on  account  of  forged  indorsement, 

and  recovered 764 

Forged  indorsement  of,  covering  into  Treasury  moneys  er- 
roneously paid  on  account  of,  and  recovered 764 

Warranty,  estimate  of  quantity  in  contract  when  a 130, 683 

Weather  Bureau,  contract  for  building  at  La  Crosse,  Wis.,  waiver  of 

damages  under 421 

White  House,  detail  of  immigrant  inspector  from  outside  of  District  of 
Columbia  to 654 
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Widows:  Page. 
Payment  to,  of  compensation  to  employee  of  Isthmian  Canal 
CommiBsion  dying  from  injuries  received  in  course  of  employ- 
ment, where  widow  remarries  within  the  year 646 

Pensioner,  deceased,  checks  issued  and  mailed  to,  subsequent  to 

execution  of  voucher  and  her  death,  an  asset  of  her  estate 877 

Six  months'  pay  to.    (See  Gratuities.) 
Wife,  deserted,  of  pensioner: 

Receiving  one-half  of  pension,  not  a  pensioner  within  meaning 

of  act  of  March  2, 1895 543 

Unn^otiated  check  in  favor  of,  and  in  her  possession  at  time  of 

her  death,  not  an  asset  of  her  estate 543 

Withdrawal  of  deposits  from  Treasury 27 

Witnesses: 

Aliens  detained  as,  payment  of  expenses  of 787 

Expenses — 

Account  of,  paid  by  nuLrshal  upon  order  of  judge  or  commis- 
sioner, when  erroneous,  not  to  be  examined  so  as  to  charge 

nMLTBhal  therefor 154,298,796 

Aliens  detained  as  prospective 787 

Customs  officers  in  attendance  before  United  States  com- 
missioner or  upon  United  States  court 154, 594 

Expert,  in  connection  with  enforcement  of  pure  food  and 

drugsact 757 

Immigrant  inspector  in  attendance  before  United  States 

commissioner,  how  payable 298 

Inspectors  as  witnesses  in  connection  with  enforcement  of 

pure  food  and  drugs  act 757 

Secret  Service  employee  in  attendance  upon  United  States 

courts 594 

When  paid  by  marshal  and  refunded,  disallowance  of,  by 

Auditoraffirmed 142 

Expert,  compensation  and  expenses  of,  in  connection  with  en- 
forcement of  pure  food  and  drugs  act,  how  payable 757 

Fees- 
Account  of,  paid  by  marshal  upon  order  of  judge  or  commis- 
sioner, when  erroneous,  not  to  be  examined  so  as  to  charge 

marshal  therefor 154,298,796 

Bailiffs  of  United  States  court  for  appearance  before  grand 

jury 835 

Payment  of,  before  special  examiner  in  equity  cases,  upon 

order  of  the  court 133 

Mileage- 
Aliens  in  attendance  upon  court  as  witnesses  by  subpoena, 

entitled  to 787 

Double,  for  attendance  in  two  cases  on  same  day  before 
United  States  commissioner,  not  authorized 796 
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Witneflses— Continued.  Pige. 

Mileage — (Continued. 

Payment  of,  before  special  examiner  in  equity  cases  upon 

order  of  the  court 133 

Payments  to,  by  marshal,  evidence  required  to  support  voucher 

for 266 

Per  diems — 

Aliens  detained  by  immigration  officials  as  prospective  wit- 
nesses not  entitled  to 787 

Aliens  in  attendance  upon  court  as  witnesses  by  subpoBna, 

or  detained  in  prison  by  judge,  entitled  to 787 

Payment  of,  before  special  examiner  in  equity  cases,  upon 

order  of  the  court 133 

Subpoenaing  of,  expenses  of  Indian  policeman  in  case  of,  how 

chargeable 785 

Words  and  phrases  construed: 

'  'Addition  to  his  pay '  * 430 

^'Additional  cost  of  inspection" 103 

''Air'  as  applied  to  quantity,  when  qualified  by  an  estimate, 

equivalent  to  "about"  or  "more  or  less  " 130 

"Balance"  to  be  paid  on  completion  of  work  imder  contract 

refers  to  the  monthly  retained  percentages 55 

"Circumstances  "under  which  contract  damages  may  be  waived 

' '  including  "  certain  named  causes  of  delay,  not  restrictive 421 

"Date  of  contract" 277 

"Dependent  parent"  of  deceased  employee 461 

"Detention  "  of  enlisted  men  of  Navy  beyond  expiration  of  en- 
listment       883 

"  Draft  and  pack  animals  "  do  not  include  ' '  carriage  horses  " 512 

"F.  o.  b."  cars  and  "f .  a.  s.,"  meaning  of 167, 866 

"Interment "  of  remains  of  deceased  enlisted  man  of  Navy 597 

"Maintenance"  of  detained  aliens 787 

"Manufacturing  establishment" 554 

"  May  deduct  liquidated  damages"  equivalent  to  *' shall  deduct 

liquidated  damages  " 359 

"Pay  and  allowances"  of  naval  officer 230 

"  Pay , "  "  pay  proper, "  and  "  addition  to  pay  " 566 

"Present  pay"  and  "pay  now  authorized  by  law" 174 

"  Punishment  for  an  offense  "  of  enlisted  man  of  Marine  Corps. . .      573 

"Repairs"  to  public  buildings 725 

"  Same  "  pay  as  aids  for  officers  of  Navy  as  for  officers  of  Army ...      723 
"Serving  twelve  consecutive  months"  in  navy-yards,  gun  fee-       25 

tories,  naval  stations,  and  arsenals 5 

"Settlement"  of  claims  for  reimbursement  of  expenses  of  last 

sickness  and  burial  of  deceased  pensioners 557 

"Support"  of  Indian  pupils 826 

Teachers  "hereafter  employed"  in  schools  of  District  of  Colum- 
bia, under  act  of  May  26,  1908,  granting  longevity  increase  of 
pay,  means  ' '  new  teachers ' '  appointed  after  its  passage 632 
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Words  and  phrases  construed — Continued.  Page. 

"To  postpone  the  work  or  to  interrupt  it  for  such  periods  as  may 
in  his  judgment  be  necessary  "  means  "  f or  a  reasonable  period ' '       74 

"To  their  homes/'  transportation  of  remains 95 

"Traveling  expenses" 60 

*  *  Without  troops, ' '  service  of  officer  of  Marine  Corps 171 

Writs: 

Declaration  and  notice  in  ejectment  cases,  fees  of  field  deputy 
marshal  for  serving 408 

Duties  of  marshals  and  deputy  marshals  in  service  of 785 

Injunction  in  an  equity  proceeding,  fees  and  expenses  of  marshal 
for  serving,  in  adjoining  district 708 

Mandamus,  service  of,  on  head  of  department,  payment  of  judg- 
ment for  costs  in  case  of 1 694 

Order  of  removal  to  bring  prisoners  into  court  and  remand  them 
into  custody,  fees  to  field  deputy  marshal  for  service  of,  not 
authorized 641 

Payment  by  marshal  to  field  deputy  of  fees  for  serving,  in  nature 
of  disbursement  of  public  funds 408 

Subpoena,  expenses  of  Indian  policeman  while  delivering  to 
witnesses,  how  chargeable 785 

Venire,  fees  for  entering,  by  clerk  of  court,  not  authorized 325 
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